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AUTHOR'S  PREFACE  TO  THE  FIRST  EDITION. 


T-ffE  History  which  T  now  presume  to  offer  to  the  profession  of  the 
law,  is  an  attempt  to  iavestigate  and  discover  the  iirst  principles 
of  that  complicated  system  which  we  are  daily  discussing  (a). 

It  has  happened  to  the  law,  as  to  other  productions  of  human  in- 
vention, particularly  those  which  are  closely  connected  with  the 
transactions  of  mankind,  that  a  series  of  years  has  gradually 
wrought  such  changes  as  to  render  many  parts  of  it  obsolete ;  so 
that  the  jurisprudence  of  one  age  has  become  the  object  of  mere 
historic  remembrance  in  another.  Of  the  numerous  volumes  that 
compose  a  lawyer's  library,  how  many  are  consigned  to  oblivion 
by  the  revolutions  in  opinions  and  practice  ! — and  what  a  small 
part  of  those  which  are  still  considered  as  in  use,  is  necessary  for 
the  purposes  of  common  business!  Notwithstanding,  therefore, 
the  multitude  of  books,  the  researches  of  a  lawyer  are  confined  to 
writers  of  a  certain  period.  According  to  the  present  course  of 
study,  very  few  indeed  look  further  than  Coke  and  Plowden.  Upon 
the  same  scale  of  iaquiry,  the  Year-Books  are  considered  rather 
in  the  light  of  antiquities ;  and  Glanville,  Bracton,  and  Fleta  as  no 
longer  a  part  of  our  law. 

It  is  in  such  a  state  of  our  jurisprudence  that  a  history  of  the 
causes  and  steps  by  which  these  revolutions  in  legal  learning  have 
been  effected,  becomes  curious  and  useful  But,  notwithstanding 
the  inquisitive  spirit  of  the  present  age  has  given  birth  to  histories 
of  various  sciences,  we  have  nothing  of  this  kind  upon  our  law, 
except  Sir  Matthew  Hale's  History  of  the  Common  Law,  published 
from  a  posthumous  manuscript  at  the  beginning  of  the  present 
century.  There  have  not,  however,  been  wanting  historical  dis- 
courses, which  have  incidentally,  and  in  a  popular  way,  examined 
the  progress  of  certain  branches  of  the  law,  and  during  certain 

(a)  The  author,  no  doubt,  meant  the  origin  of  those  principles,  his  being  a  work, 
not  on  law,  but  legal  history.  It  may  be  doubted,  however,  whether  he  was  suffi- 
ciently alire  to  this  distinction,  and  whether  he  did,  to  his  mind  it  did  not  appear 
that  the  statement  of  the  law,  as  it  stood  at  successive  periods  in  our  history — was 
not  all  that  was  involved  in  a  history  of  our  law.  But  it  is  conceived  that,  to  satisfy 
the  requirements  of  legal  history,  it  is  necessary  to  trace  the  whole  course  and  progress 
of  our  laws,  so  as  to  show  their  gradual  development,  and  the  causes  which  led  to 
the  changes  to  be  observed  in  them.  And  further,  that  the  history  must  be  traced 
back  to  tiie  earliest  period  at  which  civilised  law  cai^have  had  its  origin. 
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periods ;  such  as  those  of  Bacon,  Sullivan,  Dalrymple,  Heniy,  and 
others. 

Sir  Matthew  Hale,  as  a  writer  upon  English  law,  possesses  a 
reputation  which  can  neither  be  increased  nor  diminished  by  any- 
thing that  may  be  said  of  his  History.  We  may  therefore  freely 
observe,  that  it  is  only  an  imperfect  sketch,  containing  nothing 
very  important  nor  very  new.  What  seemed  most  to  be  expected, 
namely,  an  account  of  the  changes  made  in  the  rules  and  maxiins 
of  the  law,  is  very  lightly  touched  (a).  In  short,  the  early  period 
to  which  this  work  is  confined,  and  the  cursory  way  in  which  that 
period  is  treated,  scarcely  serve  to  give  a  taste  of  what  a  history  of 
the  law  might  be. 

Sir  WiUiam  Blackstone,  though  in  a  smaller  compass,  has  given 
a  plan  of  a  much  better  history  than  the  former ;  and  if  the  one 
excited  a  wish  for  something  more  complete,  the  other  seems  to 
have  traced  out  a  scheme  upon  which  it  might  be  executed.  It 
was  the  chapter  at  the  end  of  the  Commentaries  which  persuaded 
me  of  the  utility  of  such  a  work,  if  filled  up  with  some  minuteness 
upon  the  outline  there  drawn.  It  seemed,  that  after  a  perusal  of 
that  excellent  performance,  the  student's  curiosity  is  naturally  led 
to  inquire  further  into  the  origin  of  the  law,  with  its  progress  to 
the  state  at  which  it  is  now  arrived. 

The  plan  on  which  I  have  pursued  this  attempt  at  a  History  of 
our  Law  is  wholly  new.  I  found  that  modern  writers,  in  discoiirs- 
ing  of  the  ancient  law,  were  too  apt  to  speak  in  modem  terms,  and 
generally  with  a  reference  to  some  modern  usage.  Hence  it  fol- 
lowed, that  what  they  adduced  was  too  often  distorted  and  misre- 
presented, with  a  view  of  displaying,  and  accounting  for,  certain 
coincidences  in  the  law  at  different  periods.  As  thas  had  a  ten- 
dency to  produce  very  great  mistakes,  it  appeared  to  me  that,  in 
order  to  have  a  right  conception  of  our  old  jurisprudence,  it 
would  be  necessary  to  forget,  for  a  whUe,  every  alteration  which 
had  been  made  since,  to  enter  upon  it  with  a  mind  whoUy  un- 
prejudiced, and  to  peruse  it  with  the  same  attention  that  is  be- 
stowed on  a  system  of  modern  law.  The  law  of  the  time  would 
then  be  learned  in  the  language  of  the  time,  untinctured  with  new 
opinions;  and  when  that  was  clearly  understood,  the  alterations 
mad?  therein  in  subsequent  periods  might  be  deduced,  and  exhi- 

(o)  It  is  conceived  that  the  author  very  much  undervalued  Lord  Hale's  history 
and  that,  so  far  as  it  went,  it  far  more  resembled  a  real  history  of  law  than  his  own 
It  exhibits  far  more  of  the  cause  and  progress  of  our  laws,  and  gives  a  more  just  and 
compreheHsive  view  of  the  materials  whence  our  laws  were  derived.  Hale's  account 
for  instance,  of  the  true  measure  and  nature  of  the  effect  of  the  Conquest  upon  our 
laws  and  institutions,  is  infinitely  more  eomplete  and  more  correct  than  our  author's 
and  therefore  is  embodied  in  the  notes  to  the  text.     So  Hale  distinguishes  the  reisns 


■  period  together,  and  hence  faUs  to  give  a 
clear  idea  of  the  course  of  our  legal  history  during  that  important  period  The 
present  Editor  has  made  Lord  Hale  his  model  of  what  a  legal  history  should  he. 


PREFACE  TO  THE  FIRST  EDITION.  XI* 

bited  to  the  mind  of  a  modern  jurist  in  the  true  colours  in  which 
they  appeared  to  persons  who  lived  in  those  respective  periods. 
Upon  the  same  reasoning,  it  appeared  to  me,  that  if  our  statutes, 
and  the  interpretation  of  them,  with  the  variations  that  have 
happened  in  the  maxims,  rules,  and  doctrines  of  the  law,  were  pre- 
sented to  the  reader  in  the  order  in  which  they  successively  origin- 
ated ;  such  a  history,  from  the  beginning  of  our  earliest  memorials 
down  to  the  present  time,  would  not  only  convey  a  jtist  and  com- 
plete account  of  our  whole  law  as  it  stands  at  this  day,  but  place 
many  parts  of  it  in  a  new  and  more  advantageous  light  than  could 
be  derived  from  any  institutional  system;  in  proportion  as  an 
arrangement  conformable  with  the  nature  of  the  subject  surpasses 
one  that  is  merely  artificial 

The  following  volumes  are  written  upon  this  idea ;  and  being,  in 
that  view,  an  introductory  work,  they  will,  I  trust,  be  as  intelligible 
to  a  person  unacquainted  with  la,w  books  as  to  those  of  the  profes- 
sion. It  was  partly  with  this  design  that  I  have  contented  myself 
with  a  simple  narrative,  making  few  allusions  to  what  the  law  be- 
came in  later  times,  but  leaving  that  to  be  mentioned  in  its  proper 
place.  Many  inferences  and  discussions  which  seem  to  be  sug- 
gested by  our  ancient  laws  have  not  entirely  escaped  me ;  but  are 
reserved  for  a  place  to  which,  agreeably  with  the  plan  of  this  His- 
tory, I  thought  them  better  adapted.  Every  one  who  looks  into 
our  old  law,  feels  a  strong  propensity  for  remarking  on  the  changes 
it  has  since  undergone ;  but  when  the  several  steps  which  led  to 
those  changes  are  traced  in  a  continued  narrative  down  to  the 
present  time,  such  observations  would  be  premature,  unnecessary, 
and  irksome. 

My  object  being  jurisprudence,  and  not  antiquities,  I  have  con- 
fined my  researches  to  certain  printed  books  of  established  reputa- 
tion and  authority,  where  alone  I  could  hope  to  find  the  juridical 
history  of  the  times  in  which  they  were  written  (a).  It  may  not,  per- 
haps, be  unsatisfactory  to  the  reader,  who  knows  what  respect  is 
due  to  the  venerable  remains  of  our  ancient  law,  to  be  told  that 
the  whole  of  Glanvillb,  and.what  seemed  to  be  the  most  interest- 
ing part  of  Bkacton,  is  incorporated  into  this  work. 

A  few  observations  may  be  necessary  to  prevent  the  reader  being 
disappointed  in  that  part  of  the  following  work  which  treats  of  the 

(a)  The  author  no  doubt  meant  the  materiaZs  for  the  History ;  but,  as  already- 
observed,  there  is  great  reason  to  believe  that  he  supposed  the  mere  statement  of  the 
law,  as  it  stood  at  successive  periods,  was  legal  history.  For  the  authors  whom  he 
names  did  no  more  than  state  the  law  at  the  times  at  which  they  wrote,  and  the 
author  simply  copies  them  into  his  pages.  That,  it  is  manifest,  is  not  of  itself  history, 
however  valuable  maybe  the  Ttiaterials  they  afforded  for  history.  The  author  unhappily 
failed  to  appreciate  a  work  more  illustrative  of  our  whole  legal  history  for  the  period 
from  the  Saxon  monarchy  to  the  Great  Charter,  than  any  other  work  extant,  and  that  is 
the  Miiror  of  Justice— a,  work  of  which  large  portions  were,  it  is  manifest,  written 
in  the  time  of  Alfred,  and  which  was  re-composed  in  the  time  of  Edward  I.  Lord 
Coke  thought  very  highly  of  it ;  but  our  author  failed  to  draw  much  information  from 
it  as  to  the  course  of  our  legal  history.  So  of  the  Leges  Sewrici  Primi  and  Britton. 
In  the  present  edition  these  deficiencies  are  supplied  as  far  as  possible  in  notes. 
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statutes.  The  old  statutes  have  long  heen  qonsidered  in  a  remote 
point  of  view,  heing  rarely  taken  into  the  course  of  a  student's 
reading,  but  referred  to  as  occasion  requires,  and  are  then  under- 
stood by  the  help  of  notes  and  commentaries.  It  might  be 
expected  that  a  History  of  the  Law  should  furnish  more  notes  and 
more  commentaries  upon  this  subject,  as  the  only  known  means  of 
illustration;  on  the  contrary;  the  laws  of  Henry  III.  and  Edward 
I.  are  here  very  little  more  than  clearly  stated,  in  a  language 
somewhat  more  readable,  if  I  may  use  the  expression,  than  that  of 
the  Statute-book. 

What  was  before  said  upon  the  general  design  of  the  work  will, 
I  hope,  satisfy  the  reader  that  nothing  further  was  requisite  on  this 
subject.  As  an  account  of  the  revolutions  in  our  law  antecedent 
to  the  making  of  those  statutes  must,  altogether,  contain  an 
account  of  the  law  as  it  stood  when  they  were  made,  it  follows  that 
the  reader  enters  upon  them  with  a  previous  information,  which 
will  enable  him  to  comprehend  their  import,  on  the  bare  statement 
of  their  contents.  As  to  the  opinions  and  principles  that  were 
founded  on  those  statutes  in  after  ages,  to  take  any  notice  of  them 
would  not  only  exceed  the  plan  of  the  work,  but  very  often  antici- 
pate the  materials  which  are  to  contribute  towards  the  subsequent 
parts  of  the  History. 

The  text  of  our  old  statutes  was  translated  in  the  time  of  Henry 
VIII.  The  ear  of  a  lawyer,  by  long  use  and  frequent  quotation, 
has  been  so  familiarised  to  the  language  of  this  translation,  that  it 
has  obtained  in  some  measure  the  credit  of  an  original.  Conform- 
ably with  the  general -deference  paid  to  this  translation,  I  have 
mostly  followed  the  words  of  it,  except  where  I,found  it  deviated 
from  the  text,  or  the  matter  required  to  be  treated  more  closely  or 
more  paraphrastically. 

There  is  one  point  of  juridical  history  which  has  been  greatly 
misconceived  by  many.  It  has  been  apprehended  that  much  light 
might  b6  thrown  on  our  statutes  by  the  civil  history  of  the  times 
in  which  they  were  made ;  but  it  wiU  be  found  on  inquiry  that 
these  expectations  are  rarely  satisfied  (a).     The  lay  historians,  like 

(a)  Here,  it  ia  obvious,  the  author  can  hardly  have  fully  appreciated  the  bearing 
of  history  upon  law.  No  doubt  it  rarely  happens  that  we  have  any  account  of  the 
actual  debates  or  discussions  upon  a  law,  and  it  is  surprising,  for  instance,  what  little 
attention  the  contemporary  chroniclers  seem  to  have  given  to  the  Great  Charter.  But 
it  was  not  the  less  clear  that  the  only  true  expoaitipn  of  that  or  any  other  ancient 
law  is  to  be  found  in  the  history  of  the  times  immediately  preceding  it.  As  to 
modem,  law,  indeed,  what  the  author  says  may  be  true,  that  the  only  proper  exposi- 
tion is  to  be  sought  in  the  previous  laws  on  the  same  subject ;  but  that  is  because 
there  is  always  a  body  of  previous  law,  which  affords  the  moat  apt  exposition  of 
the  new  law.  It  is  otherwise  with  ancient  laws,  which  are  enacted  de  novo  and  are 
very  general,  and  of  which  the  only  possible  exposition  is  to  be  found  in  the  facts 
of  contemporary  hiatory.  Had  the  author  read  the  chronicles  of  the  times  previous 
to  the  Great  Charter,  he  would  have  obaerved  this  ;  and  not  failed  to  apply  the 
maxim  of  Montesquieu,  "II  faut  iclairer  Us  lois  par  I'hiatoire,  et  I'hktoire  par  les 
loin."  To  fail  to  appreciate  the  bearing  of  history  upon  law,  is  to  fail  to  realise  the 
true  idea  of  history,  as  applied  to  law. 
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the  body  of  the  people,  were  as  unconcerned  in  the  great  revolu- 
tions of  legal  learning  in  those  days  as  in  ours ;  and  we  now  see  a 
statute  for  enclosing  a  common,  or  erecting  a  workhouse,  make  no 
small  figure  in  the  debates  of  parliament ;  while  an  act  for  the 
amendment  of  the  law,  in  the  most  material  instances,  slides  through 
in  silence.  Yet  the  latter  would  become  an  important  fact  to  the 
juridical  historian,  while  the  former  was  passed  by  unnoticed.  I 
believe  little  is  to  be  acquired  by  travelling  out  of  the  record — I 
mean  out  of  the  statutes  and  Year-Books,  the  parliament-rolls,  and 
law-tracts. 

The  following  History,  to  the  end  of  Edward  I.,  was  published 
in  one  volume  in  quarto,  in  March  1783 ;  the  remainder,  as  far  as 
the  end  of  Henry  VII.,  in  March  1784.  These  two  volumes  have 
undergone  a  revision,  and  have  received  some  considerable  additions. 
I  have  also  subjoined  the  reigns  of  Henry  VIII.,  Edward  VI.,  and 
Queen  Mary,  or,  as  it  is  more  properly  styled  by  lawyers,  Philip 
and  Mary  (a).  This  brings  us  to  the  close  of  that  period,  which 
appears  te  be  almost  wholly  abandoned  to  the  researches  of  the 
juridical  historian.  "We  have  passed  the  times  of  the  Year-Books 
and  of  their  appendages,  Fitzherbert  and  Brooke,  the  manuals 
of  practisers  in  former  times;  we  have  even  touched  on  those 
materials,  to  which  the  practisers  of  the  present  day  do  not  disdain 
to  owe  obligations.  Dyer  and  Plowden  stand  among  the  earliest 
of  those  authorities  that  are  vouched  in  Bacon,  in  Viner,  and  in 
Comyns,  who  rarely  refer  to  any  antecedent  to  the  reign  of 
Elizabeth  (&). 

At  this  juncture  in  our  legal  annals,  between  the  law  of  former 
days  and  that  of  the  present,  we  may  be  permitted  to  pause  for  a 
while.  A  new  order  of  things  seems  to  commence  with  the  reign 
of  Elizabeth,  which  strikes  the  imagination  as  a  favourable  point 
of  time  for  resuming  this  historical  inquiry  afresh. 

In  pursuing  the  changes  in  our  laws  thus  far,  it  is  hoped,  that  if 
nothing  is  added  to  the  stock  of  professional  information,  something 
is  done  towards  giving  it  such  illustration  and  novelty  as  may 
assist  the  early  inquiries  of  the  student.  The  investigation  here 
made  into  the  origin  of  English  tenures,  the  law  of  real  property, 
the  nature  of  writs,  and  the  ancient  and  more  simple  practice  of 

(a)  The  author's  first  work  stopped  there  ;  but  he  subsequently,  after  a  long  interval, 
added  a  fifth  volume  on  the  reign  of  Elizabeth,  and  he  never  went  farther.  He 
died,  indeed,  soon  afterwards. 

(5)  And  therefore,  as  a  history  of  our  older  law,  the  work,  as  far  as  it  went,  was  a 
complete  one ;  for  undoubtedly,  at  the  epd  of  the  reign  of  Elizabeth  our  laws  had 
reached  a  point  of  development  at  which  they  assumed  an  entirely  new  character,  and 
started,  so  to  speak,  in  a  course  of  improvement,  interrupted  no  doubt  by  the  troubles 
of  the  Eebellion  and  the  Revolution,  but  resumed  and  continued  from  the  Revolution  to 
the  present  period,  from  the  reign  of  Anne  to  the  reign  of  Victoria.  The  present 
work  displays  the  origin  of  the  laws  thus  developed,  and  their  progress  up  to  that 
period  when  their  character  was  about  to  alter  altogether,  and  assume  the  modern 
aspect.  The  work,  therefore,  is,  in  that  sense,  a  complete  work,  as  a  history  of  the 
law  to  the  end  of  the  reign  of  Elizabeth ;  that  is  to  say,  a  history  of  our  older  law. 
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real  actions,  may  perhaps  facilitate  the  student's  passage  from 
Blackstone's  Commentaries  to  Coke  upon  Littleton,  and  hetter 
qualify  him  to  consider  the  many  points  of  ancient  law  which  are 
discussed  iu  that  learned  work.  J.  E. 

Jatmwry  26, 1787  (a). 

(o)  In  1814  a  fifth  volume  was  publiehed,  without  any  further  preface,  bringing  the 
law  down  to  the  end  of  the  reign  of  Elizabeth ;  and  that  completes  the  present  work. 
As  originally  published,  it  was  to  the  reign  of  Elizabeth, — ^that  is,  to  its  commence- 
ment. The  additional  volume  carried  it  to  the  end  of  that  long  reign,  and  so  com- 
pleted the  history  of  our  older  law.  At  the  end  of  that  reign  came  the  rise  or  dawn 
of  modem  law.  At  that  era,  the  feudal  system  had  become  obsolete ;  villenage  had 
disappeared  (the  last  case  of  it  occurred  in  that  reign) ;  the  trial  by  battle  was  dis- 
used (the  last  actual  instance  of  it  also  occurred  in  that  reign) ;  the  old  real  actions 
were  becoming  superseded  by  the  action  of  ejectment ;  for  the  ancient  cumbrous 
remedies,  actions  on  the  case  were  substituted  ;  our  judicature  and  procedure  began 
to  assume  something  of  their  modem  form  ;  and  altogether,  a  new  era  in  our  legal 
history  commenced,  which  may  be  called  the  era  of  our  moderm  law.  A  work  or  legal 
history,  therefore,  ending  with  the  close  of  that  reign,  might  well  be  deemed  com- 
plete as  a  history  of  our  older  law.  "  With  some  exceptions,"  says  our  author,  "  it 
may  be  pronounced  that  the  general  cast  of  learning.  In  the  days  of  Queen  Elizabeth, 
oomes  within  the  help  of  that  kind  of  law  which  is  now  in  use.  The  long  period  of 
this  reign  gave  sufficient  opportunity  for  the  discussion  of  almost  every  legal  question; 
and  the  learning  of  former  times  being  laid  open  to  the  world  by  the  late  publicar' 
tions,  the  whole  of  the  law  seems  to  have  undergone  a  reconsideration,  as  it  were, 
and  those  parts  which  were  then  mostly  in  use  were  settled  upon  principle,  and  so 
delivered  down  to  succeeding  times.  To  us,  who  view  things  in  the  retrospect,  there 
eeems  to  arise  a  new  order  of  things  about  this  time,  when  the  law  took  almost  a  new 
face.  When  we  consider  Queen  Elizabeth's  reign  in  this  light,  it  becomes  a  very 
interesting  period  in  the  history  of  our  jurisprudende.  From  hence  the  commence- 
ment of  modem  law  may  be  dated"  (fiigf.  Eng.  Lam,  o.  xxxv.,^os«,  vol.  iii.)  That 
reign,  therefore,  fitly  terminates  the  history  of  the  "old  law,"  and  thus  the  author's 
work  was  complete.  The  reign  of  Elizabeth  presents  a  junction  between  the  old  law 
and  the  modern.  There  is  hardly  any  subject  of  the  old  law  which  did  not  either 
become  obsolete  in  that  reign,  or  was  not  superseded  or  modified  by  some  statute  of 
that  reign — the  basis  of  more  modern  legislation.  Thus,  the  act  27  Eliz.,  as  to  the 
liability  of  the  hundred  for  riots  or  robberies,  founded  on  the  ancient  statute  of  hue 
,  and  cry,  became  the  basis  of  the  modern  act  8  Geo.  II.  c.  xvi.  The  acts  of  Elizabeth 
remedy  faults  or  defects  not  suistamtiaZ,  as  pleading  or  process  became  the  basis  of 
the  act  of  Anne  for  the  amendment  of  the  law  ;  which,  in  its  turn,  afforded  a  founda- 
tion for  our  more  recent  reforms  in  common  law  procedure.  There  is,  indeed  no 
part  of  our  law,  however  ancient  or  obsolete,  which  has  not  some  connection  how- 
ever remote,  with  the  present.  Thus,  the  ancient  law  as  to  the  essoin  de  ultra,  mare 
shows  that,  at  coinmon  law,  a  subject,  although  out  of  the  realm,  was  liable  to  be 
sued  in  our  courts — a  principle  affirmed  also  by  the  old  statutes  as  to  outlawry,  and 
lately  revived  by  the  Common  Law  Procedure  Act.  Again,  the  statute  17  Edw.  de 
jprmrogatioa  Regis,  is  deemed  the  basis  of  the  jurisdiction  exercised  in  Chancery  over 
idiots  or  lunatics  (2  Inst.  14  ;  Hume  v.  Burton,  1  Ridgvxiy  P.  0.  224 ;  Lord  Ely's 
case,  ib.  619).  The  ancient  writ  of  ad  quod  damnum  formed  the  basis  of  the  pro- 
cedure in  the  Highway  Act,  13  Geo.  IIL,  and  the  substance  of  it  is  preserved  (Davi- 
son V.  Gill,  1  East,  76).  These  are  only  a  few  illustrations  whence  may  be  seen  the 
advantage  of  the  study  of  the  legal  history  even  of  that  older  age  of  our  law  which  may 
be  deemed  to  have  concluded  with  the  reign  of  Elizabeth.  The  history  of  that  age 
therefore,  appears  to  form  in  Itself  a  complete  work  ;  and  with  the  history  of  Vbk 
subsequent  reigns,  the  history  of  modem  law  may  be  said  to  commence.  It  is  the 
ambition  and  intention  of  the  editor  to  continue  the  history  to  the  present  period 
In  the  meantime,  he  has  done  his  best  in  his  notes  to  the  last  volume  of  the  present 
work  to  bring  the  history  of  the  law  down  to  our  own  times. 
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In  presenting  a  new  edition  of  "  Eeeves'  History  of  the  English 
Law,"  the  Editor  desires  briefly  to  explain  the  plan  upon  which  it 
has  been  executed.  In  the  first  place,  as  the  work  was  written 
the  greater  part  of  a  century  ago,  since  which  time  our  ideas  of 
legal  history  have  much  advanced,  and  our  sources  of  information 
have  been  greatly  enlarged,  while  the  law  has  been  so  largely 
altered  as  to  render  the  period  covered  by  the  history  more  remote 
and  the  law  less  applicable  to  the  present  than  when  the  author 
wrote,  the  question  arose  whether  it  would  not  be  necessary  to  re- 
write or  remodel  the  work.  On  the  whole,  however,  it  has  been 
thought  better,  for  many  reasons,  to  adhere  to  the  author's  text, 
and  therefore  it  is  preserved  intact.  But  it  has  been  necessary  to 
insert  a  great  number  of  notes,  some  of  considerable  length,  in 
order  to  secure  the  advantages  of  later  information  and  enlarged 
views  of  legal  history.  The  principles  which  have  governed  the 
Editor  have  been,  as  far  as  possible,  to  exhibit  the  rise,  the  growth, 
and  gradual  progress  of  our  laws  and  institutions ;  and  especially 
to  trace  them  from  their  earliest  origin.  This  appeared  to  render 
necessary  an  Introductory  Essay  on  the  prevalence  of  the  Eoman 
law  in  this  country,  and  on  its  influence  in  the  formation  of  our 
own ;  the  more  so  since  our  author  himself,  who  had  not  entered 
into  that  subject,  had  in  one  of  his  notes  l  indicated  some  sense  of 
its  importance;  and  the  great  historian,  Hallam,  had  distinctly 
suggested  it.^  Our  author  had  entirely  passed  over  the  long  period 
of  the  Eoman  occupation,  during  which  the  Eoman  laws  and  insti- 
tutions were  firmly  rooted  and  established  here ;  and  he  passed  so 
cursorily  over  the  Saxon  period  as  not  to  have  shown  how 
little  our  laws  had  derived  from  the  barbarians,  and  how  much 
they  must  have  owed  to  the  Eomans.     It  appeared,  therefore, 

1  Vide  vol.  i.,  c.  ii.,  p.  53. 

2  "  Our  common  law  may  have  indirectly  received  greater  modification  from  the 
influence  of  Eoman  jurisprudence  than  its  professors  were  ready  to  acknowledge,  or 
even  than  they  knew.  A  full  view  of  this  subject  is  still  a  desideratum  in  the  his- 
tory  of  English  law,  which  it  would  illustrate  in  a  very  interesting  manner  "  {Middle 
Ages,  c.  viii.) 
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proper  to  introduce  the  present  edition  by  an  essay  on  that  sub- 
ject; and,  on  the  other  hand,  to  supplement,  in  the  notes,  the 
account  given  by  the  author  of  the  laws  and  institutions  of  the 
Saxon  age. 

For  the  sake  of  convenience,  it  seemed  desirable  to  mould  the 
whole  work  into  three  volumes,  and  the  course  of  our  legal  history, 
during  the  period  covered  by  the  work,  seemed  to  point  to  a  three- 
fold division,  and  also  to  indicate  very  clearly  the  points  of  time 
at  which  the  division  should  be  made.  From  the  Saxon  era  to 
the  end  of  the  reign  of  Henry  III.  marked  clearly  one  distinct 
period  ;  for  with  the  accession  of  Edward  I,  as  all  our  legal  histo- 
rians consider,  commenced  a  new  era  in  our  legal  history.  With 
the  reign  of  Edward  I.,  therefore,  begins  the  second  division  of  our 
older  legal  history,  the  subject  of  the  second  volume.  This  period 
properly  extends  to  the  accession  of  the  Tudor  dynasty,  because 
then  again  began  an  entirely  new  era  in  our  legal  history,  ending 
with  the  reign  of  Elizabeth,  which,  as  already  seen,  closed  the 
•duration  of  our  older  law,  and  heralded  the  dawn  of  modem  law. 
Although  the  author's  text  has  been  preserved,  his  arrangement 
required  to  be  altered.  He  had  blended  different  and  important 
reigns.  Thus  he  had  dealt  with  the  whole  of  the  long  period  from 
the  Conquest  to  the  reign  of  John  under  the  same  head,  so  as 
not  to  mark  the  reigns  of  Henry  I.  and  Henry  II. ;  and  he  had 
blended  the  two  very  distinct  reigns  of  Henry  VI.  and  Edward 
IV.,  and  those,  still  more  distinct,  of  Edward  VI.  and  Mary.  The 
Editor  therefore,  without  having  altered  the  text,  has  entitled 
some  chapters  differently,  and,  sometimes,  transposed  matter 
to  the  proper  reign,  so  as  to  mark  the  distinctions  between 
the  more  important  eras;  and  he  has  done  his  best  to  keep 
up  in  the  notes  the  continuity  of  the  progress  of  our  laws 
and  to  fill  up  any  deficiencies  in  the  history.  With  regard  to  the 
notes,  the  object  has  been  to  afford  as  much  as  possible  of  C07item- 
porary  illustration  or  explanation  (a)  ;  the  cardinal  principle  kept 
in  view  being  that  laid  down  by  the  author,  to  endeavour  to  look 
at  the  laws  and  institutions  of  any  age  by  the  light  of  the  ideas  of 
that  age,  and  not  to  faU  into  the  error  of  considering  ancient  institu- 
tions by  the  light  of  modern  ideas. 

(a)  A  diatinguifihed  jurist  (Sir  EouudeU  Palmer)  has  lately  observed,  in  an  address 
to  law  students,  that  our  author  was  "  valuable,  though  sometimes  tedious  "  and  it 
has  been  attempted,  while  illustrating  the  text,  to  render  it  more  interesting  and 
readable. 
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In  presenting  a  new  Edition  of  tMs  work,  upon  "  the  History  of  the 
English  Law,  from  the  time  of  the  Saxons  to  the  end  of  the  Eeign 
of  Elizabeth ; " — a  work  first  published  the  better  part  of  a  century 
ago  ; — it  may  be  proper  to  explain  the,  ideas  and  principles  upon 
which  it  has  been  undertaken,  and  the  views  of  legal  history  upon 
which  it  has  been  supplemented  or  corrected ;  and  upon  which  it 
has  also  been  thought  necessary  to  introduce  it  by  some  observa- 
tions upon  the  Eoman  laws  and  institutions,  and  their  influence 
upon  the  formation  of  our  own. 

It  seems  obvious  that,  in  any  work  on  legal  history,  as  it  is  im- 
portant, as  far  as  possible,  to  trace  laws  and  institutions  to  their 
real  origin,  however  remote,  it  is  necessary  to  go  back  to  the  period 
when  regular  laws  and  civilised  institutions  first  existed  in  the 
country,  because,  however  much  its  laws  may  have  been  (as  in  ours 
was  certainly  to  a  great  extent  the  case)  the  growth  of  custom  and 
usage,  subject  to  change  in  course  of  time,  yet  it  must  be  that  the 
rise  and  growth  of  civilised  customs  and  laws  must  have  been 
mainly  influenced  and  determined  by  the  earUest  civilised  institu- 
tions existing  in  the  country ;  the  primitive  source  whence  they 
were  in  all  probability  originally  derived. 

This  must  be  more  especially  the  case  in  a  country  which,  as 
was  the  case  with  our  own,  was  still  in  a  state  of  barbarism,  1  con- 

^  That  the  Britons  were  in  a  state  of  barharism  on  the  arrival  of  the  Bomans  is 
clear  from  the  pages  of  Csesar,  de  Bell.  Gall.,  lib.  iv.,  and  Tacitus,  in  Vit.  Agric,  and 
it  is  idle  and  absurd  to  talk  of  their  "laws."  Montesquieu  truly  says  :  "Du  temps 
des  Eomains,  les  peuples  du  nerd  de  I'Burope  vivaient  sans  arts,  sans  education,  pres- 
que  sans  lois  (De  V Esprit  des  Lois,  liv.  xiv.  c.  3) ;  and  he  observes,  "  C'est  le  partage 
des  terres  qui  grossit  principalement  le  code  oivU ;  chez  les  nations  ou  I'on  n'aura  pas 
fait  ce  partage,  il  y  aura,  tres  peu  de  lois  civiles.  On  pent  appeler  les  institutions  de 
ces  peuples  des  moeurs  plutot  que  des  lois  "  (1.  xviii.  o.  13).  Sir  J.  Mackintosh,  in  his 
history,  describes  the  inhabitants  of  the  country  at  the  time  of  the  arrival  of  the 
Bomans  as  in  a  state  of  barbarism.     He  points  out  that  they  grew  no  com,  and  says 

a 
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quered  by  a  nation,  like  the  Eomans,  in  possession  of  a  most  com- 
plete and  comprehensive  system  of  government,  and  was  for  cen- 
turies subject  to  their  rule — a  portion  of  the  Koman  empire,! 
living  under  the  Eoman  laws  and  institutions,  and  becoming  first 
civilised  under  their  influence. 

It  was  the  peculiar  boast  of  the  Eoman  emperors  who  first  con- 
solidated and  codified  the  Eoman  laws  2  that  they  governed  the 
various  provinces  of  their  vast  empire  not  merely  by  force,  but  by 
the  influence  of  their  rule,  and  that  they  not  only  subdued  the  bar- 
barians by  their  power,  but  civilised  them  by  their  law. 

It  was  a  law,  in  its  nature  so  comprehensive,  and  based  upon 
right  reason  and  general  principle,  that  it  was  not  the  law  of  one 
state  only,  it  was  the  law  of  nature  and  of  nations,'  fitted  by  its 

"  It  is  vain  to  inquire  into  fonns  of  government  prevalent  among  a  people  in  so  low  a 
state  of  culture.  The  application  of  the  terms  which  denote  civilised  institutions  to 
the  confused  jumhle  of  usages  and  traditions,  which  gradually  acquire  some  ascen- 
dancy over  savages,  is  a  practice  full  of  fallacy.  It  is  an  abuse  of  terms  to  bestow  the 
name  of  government  on  such  a  state  of  society  "  {Hist.  Eng.  c.  i.) 

'  The  empire  was  divided  into  dioceses,  under  vicars  (representing  the  Prsetorian 
prefect),  and  these  into  provinces,  under  presidents  or  proconsuls.  One  of  the  dio- 
ceses was  Britain,  and  it  was  divided  into  five  provinces.  "  Vioarius  pro  prsefecto 
praetorio  mittebatur  in  tractum  vel  dioecesim  aliquam  aliquot  in  se  provincias  conti- 
nentem.  Dioecesis  Thracise,  &c.  Fuit  etiam  Romse,  Italise,  Britannise,  (singulis  suberant 
quinque  provinoise)  "  {Cod.  Just.,  lib.  i.  tit.  xxxviii.  et  xl.  in  notis).  As  early  as  the 
reign  of  Caracalla,  all  the  free  subjects  of  the  empire  had  the  rights  of  Eoman 
citizens.  There  were  "comites,"  or  military  commanders,  but  the  vicars  were 
supreme  in  civil  matters.  "  In  civilibus,  causis  vicarios  comitibus  militum  convenit 
anteferre"  {Cod.  Just.,  lib.  i.  tit.  xxxviii.  s.  1,  Be  Officio  Vicarii).  The  proconsuls 
had  legates,  who  could  decide  civil  or  criminal  matters,  subject,  however,  to  revision 
by  the  proconsuls.  "  Legati  non  solum  civiles  sed  etiam  criminales  causas  audiant, 
ita  ut  si  sententiam  in  reos  ferendam  provideriut,  ad  proconsules  eos  transmittere 
non  morentur"  {Cod.  Just.,  lib.  i.  tit.  xxxv.,  i)e  Officio  Proconsulis).  The  greater  part 
of  the  first  book  is  taken  up  with  edicts  as  to  the  functions  and  duties  of  the  officers 
of  the  empire  or  the  provinces,  which  show  a  most  elaborate  and  comprehensive 
system  of  government,  which  must  have  spread  its  ramifications  into  every  corner  of 
the  empire.  From  the  Notitia  Imperii,  and  from  the  old  chronicle  of  Richard  of 
Cirencester,  it  will  be  seen  that  the  Roman  rule  extended  over  the  whole  countiy  ; 
that  there  were  two  "municipia,"  nine  "colonies,"  and  upwards  of  one  hundred  and 
twenty  stations,  comprising  nearly  all  the  chief  towns  and  cities  now  existing. 

"  "  Barbaricffi  gentes,  subjugata  nostra,  omnes  vero  populi  legibus  tam  a  nobis  pro- 
mulgatis,  quam  compositis,  reguntar  "  {Prcem.  Inst.  Just.)  The  Roman  law  was  first 
codified  under  Theodosius,  during  the  Roman  rule  in  Britain,  and  the  subsequent 
code  of  Justinian  is  of  course  mainly  made  up  of  edicts  previous  to  the  termination  of 
that  rule.  The  very  object  of  the  code  was  to  gather  up  the  imperial  edicts,  and 
render  them  available  for  all  the  numerous  provinces  of  the  empire,  so  far  as  they 
might  be  applicable,  as  almost  all  of  them  were,  in  point  of  principle. 

'  Thus  it  was  said  by  a  writer  in  the  middle  ages  :  "Jus  Justiniani  prKscriptum 
libris,  noa  civitatis  tantum  est,  sed  et  Gentium  et  naturae ;  et  aptatum  sic  est  ad  naturam 
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character  for  universal  dominion,  for  which  reason,  no  sooner  after 
the  barbarian  conquests  did  the  barbarian  races  become  civilised 
enough  to  be  capable  of  law,  than  this  great  system  of  law  had  every- 
where a  resurrection  and  an  ascendancy. 

Such  was  so  clearly  the  character  of  the  Eoman  law,  that  it  was 
recognised  in  the  earliest  ages  of  Christian  history,  and  by  none  so 
clearly,  none  more  emphatically,  than  by  the  first  fathers  of  the 
Christian  church,  i  and  by  natives  of  other  races  and  distant  coun- 
tries subject  to  its  rule.  And  it  was  the  boast  not  only  of  the 
Romans,  but  the  testimony  of  the  most  impartial  writers,  that  the 
excellence  of  the  Eoman  laws  rendered  them  worthy  of  the  admira- 
tion and  adoption  of  other  nations.  E"or  is  it  to  be  doubted  that 
this  opinion  would  be  shared  and  followed  by  the  prelates  of  the 
Christian  church,  who  had  so  powerful  an  influence  in  the  conver- 
sion and  civilisation  of  the  barbarian  races. 

The  general  character  of  the  Eoman  law,  2  as  expounded  by  its 
most  distinguished  professors,  after  the  spread  of  the  Christian 
religion,  was  largely  in  accordance  with  those  great  principles  of 
justice  and  morality  which  are  recognised  by  Christianity,  and  are, 
indeed,  common  to  all  men ;  and  its  character,  as  it  would  be  seen 
administered  in  this  country,  under  the  auspices  of  some  of  its 

universam,  ut  imperio  extinoto,  ipsum  jus  diu  sepultum  surrexerit  tamen,  et  in  omnes 
se  effuderit  gentea  humanas.  Ergo  et  principibus  stat,  etsi  est  privatis  conditum 
a  Jvistiniano "  (Albericus  Gentilis,  lib.  i.,  de  Ju.  Bell.,  cap.  iii.) 

1  Thus  St  Augustine  says  :  "  Hia  omnibus  artibua  tanquam  vera  via  nisi  sunt  ad 
honores,  imperium,  gloriam ;  honorati  sunt  in  omnibus  ferfe  gentibus ;  imperii  sui  leges 
imposuerunt  multis  gentibus ;  hodieque  Uteris  et  historia  gloriosi  sunt  penfe  in  omnibus 
gentibus"  (i)e  Gvmt,.  Dei,  lib.  v.  c.  xii.)  Insomuch  that  he  goes  on  to  say  :  "Per 
populum  Eomanum  plaouit  Deo  terrarum  orbem  debellare,  ut  in  unam  societatem 
reipubliose,  legumque  perductum  longfe  lat^que  paoaret"  (lib.  xviii;.  Be  Civit.  Dei, 
0.  xxii.)  St  Augustine  was  a  prelate  of  the  African  Church,  and  a  perfectly  impartial 
judge  of  the  merits  of  the  Roman  law  ;  and  that  opinion  which  he  had  of  it  would  no 
doubt  be  followed  by  other  prelates  of  the  church,  in  this  or  any  other  country. 

2  "  Justitiam  colimus,  et  boni  et  sequi  uotitiam  profitemur,  sequum  de  iniquo  separ- 
antes,  licitum  ab  illicito  discernentes,  bonos  non  soltim  metu  psenarum,  vertim  etiam 
prcemiorum  quoque  exhortations  effieere  cupientes ;  veram,  nisi  faUor,  philosophiam 
non  simulatam  affeotantes"  (lib.  i.  Dig.  de  Just,  et  Jur.)  This  was  the  description 
justly  given  of  it  by  one  of  its  greatest  profeaaors,  TJlpian,  and  another,  even  atill 
greater— the  illustrious  Papinian,  who  waa  raised  to  the  prefecture  by  the  Emperor 
Severus  in  this  country.  It  was  Papinian  who  laid  it  down :  "  Quse  facta  Isedunt  pre- 
tatem,  exiatimationem,  verecundiam  nostram,  et  contra  bonoa  morea  fiunt,  nee  facers 
nos  posse  credendum  est  "  (L.  xv.,  Co.  de  Condit.  Inst.)  There  is  reaaon  to  believe 
that  the  later  of  the  Roman  jurista  had  felt  the  influence  of  the  Christian  morality. 
Tertullian  says  of  the  Romans  :  "Eorum  leges  ad  innooentiam  pergere,  et  de  divma 
lege  ut  antiquiore,  ferme  mutuatus  "  {Apol.  Tert.) 
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ablest  professors,  would  be  calculated,  it  may  be  conceived,  to 
commend  it  to  the  reason  and  consciences  of  all,  and  to  attract 
the  respect,  the  confidence,  and  admiration  of  the  barbarians  among 
whom  it  was  administered,  l 

The  fundamental  principles  of  the  Eoman  law,  as  to  the  bases, 
or  sources  of  law,2  being  broad,  enlightened,  and  elastic,  eminently- 
adapted  it  for  universal  empire.  It  acknowledged  a  general  law 
based  upon  principles  common  to  all  mankind,  and  yet  leaving 
ample  scope  for  national  or  municipal  law ;  admitting  the  authority 
of  custom  as  resting  on  consent,  yet  making  custom  subject  to 
reason,  and  the  local  or  private  law  subordinate  to  the  general  or 
public  law ;  it  was  equally  adapted  to  maintain  imperial  sway,  and 
influence,  and  incorporate  local  usages. 

It  was  well  understood,  by  the  oracles  and  expositors  of  the 
Eoman  law,  that  any  good  system  of  laws  must  contain  in  them 
some  elements  common  to  all  nations,^  though  it  was  equally  under- 

^  Thus  it  was  a  principle  of  the  Boman  law  that  that  which  long  use  sanctioned  be- 
came law  without  being  written,  for  long-prevailing  customs  become  of  the  same 
nature  as  law  by  the  consent  of  those  who  follow  them  (Just.,  lib.  i.  tit.  ii.  ».  59).  And 
hence  it  was  supposed  in  the  Eoman  law  that  the  authority  of  custom  sprang  from 
consent ;  for  what  (it  was  asked)  was  the  difference  between  the  consent  of  the  people, 
given  by  their  votes,  and  their  will,  signified  by  their  acts  ?  (Pand.,  lib.  i.  tit.  iii.,  De 
Legiius,  lib.  xxxii.  tit.  xzxiii.) 

^  "  Omne  jus  aut  consensus  fecit,  aut  necessitas  constituit,  aut  flrmavit  oonsuetudo  " 
(Modestinus,  1.  xl.,  Dig.  de  Legib.)  And  as  the  authority  of  custom  was  based  upon 
consent,  the  foundation  of  all  law,  apart  from  actual  necessity,  would,  upon  the 
Boman  principle,  be  consent.  This  head  of  law  is  appealed  to  iu  the  Digest,  lib.  i. 
tit.  iii.  c.  xcii.,  and  it  is  thus  that  Ulpian  expounds  it :  "  De  quibus  causis  ecriptis 
legibus  non  utimur  id  custodire  oportet,  quod  moribus  et  consuetudine  inductum  est. 
Inveterata  conauetudo  pro  lege  non  immerito  custoditur,  et  hoc  est  jus,  quod  dicitur 
moribus  oonstitutum ;  nam  eum  ipso  leges  nulla  alia  ex  causa  nos  teneant,  quam  quod 
judicio  populi  receptee  sunt :  merito  et  ea  quae  sine  uUo  scripto  populus  probavit  tene- 
bunt  omnes ;  nam  quod  interest  suffragis  populus  voluntatem  suam  declaret  an  rebig 
ipsis  et  factis  ? "  ( Ulpian,  lib.  ii.)  But,  as  St  Augustine  observes,  who  had  well 
studied  the  Roman  law  :  "Reinonbonae  consuetude  pessima  est.  Nemo  consuetu- 
dinem  ration!  et  veritati  prseponat"  (lib.  iii.,  De  Baptismo,  cited  in  the  canon  law 
dist.  viii.  c.  iv.)  This  consent,  however,  was  presumed  to  be  based  upon  reason  and 
experience  ;  the  very  argument  assigned  for  not  changing  a  custom  without  sufaoient 
cause  implied  that  there  might  be  such  cause.  "  In  rebus  novis  constituendis  evidens 
esse  utilitas  debet,  ut  recedatur  ab  eo  jure  quod  diu  aequum  visum  est"  (Ulpian  lib. 
ii.,  dig.  de  constit.pnnc.)  According  to  the  wise  teaching  of  the  imperial  law,  prece- 
dent was  not  to  be  blindly  adhered  to  contrary  to  principles.  "  Non  enim  si  quid 
non  bene  derimatur,  hoc  et  in  aUorum  judicium  vitium  extendi  oportet,  cum  non 
exemplis  sed  legibus  judioandum  sit "  (lib.  xiii.,  co.  de  sent,  et  imter  leg.  omn  jud.) 
though  it  was  recognised  :  "  Rerum  perpetuo  similiter  judieatarum  autoritas  vim  legia 
obtiuet"  (Call.,  lib.  xxxviii.,  dig.  de  leg.) 

"  "  Omnes  populi,  qui  legibus  et  moribus  reguntur,  parUm  suo  proprio,  partim  com- 
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stood  that  the  municipal  law  or  custom  of  a.  state  must,  in  some 
respects,  add  to  or  depart  from  that  natural  law,  and  this,  indeed, 
was  what  formed  the  scope  of  civil  or  municipal  law.^ 

In  their  development  of  law  upon  these  fundamental  principles, 
the  Eomans  were  eminently  progressive,  and  open  to  the  influence 
of  new  ideas  and  altered  circumstances,  so  that,  as  observed 
by  a  very  learned  writer,^  "the  notion  of  a  body  of  cus- 
tomary law,  mainly  unwritten,  which  was  not  abrogated,  but  was 
evaded  or  amplified  by  persons  acting  under  the  ideas  of  later  times, 
is  the  notion  which,  above  all  others,  must  be  embraced  clearly  by 
any  one  who  wishes  to  understand  the  Eoman  law."  It  is  mani- 
fest that  a  system  of  law  so  comprehensive  and  so  expansive,  so 
enlightened,  so  elastic,  and  so  progressive,  must  have  been  emi- 
nently adapted  to  universal  rule,  and  calculated  for  the  government 
of  subject  races. 

In  accordance  with  these  principles  and  these  characteristics  of 
the  Eoman  law,  the  Eoman  policy  towards  subject  or  subjugated 
races,  though  at  first  exclusive,  had  become,  during  the  Eoman 
dominion  in  this  country,  extremely  liberal  and  enlarged.  The 
ideas  of  the  Eomans  on  this  subject,  as  on  aXL  others,^  advanced 
and  expanded  with  the  growth  of  their  mighty  empire,  and  at  the 
very  time  when  their  dominion  here  had  become  firmly  settled, 
their  law  had  attained  its  highest  development  of  excellence,  and 
their  policy  towards  their  provincial  subjects  had  reached  the 
highest  point  of  enlightenment. 

That  policy  is  thus  described  by  the  able  and  learned  writer 
already  quoted :  "  The  conquest  of  Italy,  and  the  gradual  spread 
of  the  Eoman  conquest  materially  altered  the  character  of  the  legal 

muni  omnium  hominum  jure  utuntur"  {Gains,  lib.  ix.  dig.  de  Just,  et  Jur.,  et  vide 
Inst.  deju.  nat.  gen.  et  civ.  Parag.  1) 

1  "Lex  munioipalis,  sive  consuetudo,  juri  communi  derogat ;  lex  cujusque  looi  iu- 
gpicienda  est,  sive  scripta  sit,  sive  non  "  (Ga.  Obs.,  lib.  ii.  obs.  124).  "Jus  civile  est 
quod  neque  in  totum  k  naturali  jure,  vel  gentium,  reoedit,  neque  per  omnia  ei  servit : 
itaque  cum  aliquid  addimius  vel  detrahimus  juri  communi,  jus  proprium  id  est, 
civile,  intelUgimus "  {UVpUm,  lib.  vi..  Dig.  de  Just,  et  Jur.) 

8  Sandar's  Introduction,  p.  9.  It  is  impossible  adequately  to  express  the  obligations 
which  the  profession  are  under  to  the  author  of  that  most  interesting  and  valuable 
work,  which  forms  the  best  possible  introduction  to  the  study  of  our  own  law. 

3  The  Theodosian  code  had  been  compiled.  Ulpian  and  Papinian,  the  greatest  of 
Eoman  jurists,  had  written  upon  it  (and  Papinian  was  appointed  to  the  Prefecture 
by  the  Emperor  Severus  in  this  country),  and  it  was  in  the  same  state  in  which  it 
was  when  St  Augustine,  the  greatest  father  of  the  Christian  church,  wrote  upon  it 
in  the  terms  of  eulogy  already  quoted. 


vi  INTRODUCTION  TO  THE  PRESENT  EDITION. 

system.  A  branch  of  law  almost  entirely  new  sprang  up,  which 
determined  the  different  relations  in  which  the  conquered  cities 
and  nations  were  to  stand  with  reference  to  Eome.  As  a  general 
rule,  and  as  compared  with  other  nations  of  antiquity,  Eome 
governed  those  whom  she  had  vanquished  with  wisdom  and  moder- 
ation. Particular  governors,  indeed,  ahused  their  powers ;  but  the 
policy  of  the  state  was  not  severe,  and  Eome  connected  herself 
with  her  subject  allies  by  conceding  them  privileges  proportionate 
to  their  importance  or  their  services." 

"  The  jus  Latinum  l  and  the  jus  Italicwm,  are  terms  familiar  to  all 
readers  of  Eoman  history.  The  first  expressed  that,  with  various 
degrees  of  completeness,  the  rights  of  Eoman  citizens  were 
accorded  to  the  inhabitants  of  different  towns,  some  having  the 

■^  ThejMS  Latinum  is  not  to  be  confounded  with  the  jus  Italicum.  The  latter  was 
the  privilege  of  towns,  the  former  of  individuals,  and  it  was  that  which  was  extended 
by  CaracaUa  to  all  the  free  inhabitants  of  the  empire.  What  it  was,  and  what  it 
involved,  may  be  seen  expounded  in  an  edict  addressed  by  the  Emperor  Justinian  to 
the  Praetorian  prefect  {Cod.  Justin,  lib.  vii.  tit.  6,  "De  Latina  Libertate  tollenda,  et 
per  certos  modos  in  civitatem  Romanam  transfusa"),  in  which  may  be  seen  that 
the  jus  Latinum  did  not  carry  with  it  full  Roman  citizenship.  It  may  be  premised 
that  it  was  the  Lex  Julia,  A.  u.  c.  404,  which  gave  the  right  of  Latinity— jas  Ziatii, 
as  it  was  called — to  all  free  inhabitants,  and  the  Lex  Junia  conferred  it  upon  freed 
men.  It  was  a  question,  it  should  seem,  what  precise  privileges  the  jus  Latinum 
conferred,  and  to  this  question  the  edict  refers.  The  Latini  colonarii  mentioned  by 
Ulpian  were  the  provincial  communities  which  had  acquired  the  right  of  Latinity. 
The  edict  of  Justinian,  above  quoted,  relates  to  the  liberti,  the  freed  men,  who,  by  the 
lex  Jwnia,  had  the  jus  Latinum  or  jus  Latii  conferred  upon  them,  and  as  to  which 
difficulties  had  arisen — whence  the  edict  recites :   "  Cum  deditii  liberti  jam  sublati 

sint,  ea  propter   imperfecta  Latinorum    libertas    incertis    vestigiis    titubat 

quod  autem  ex  re  ipsa  rationabile  est,  hoc  in  jus  perfeotum  deduoitur.  Cum 
euim  Latini  liberti  ad  similitudinem  antiquse  Latinitatis  quae  in  coloniis  missa 
est,  videntur  esse  introducti,  ex  qua  nihil  aliud  reipublicae  nisi  bellum  accessit 
civile ;  satis  absurdum  est,  ipsa  origine  res  sublata,  ejus  imaginem  derelinqui. 
Cum  igitur  multis  modis  et  inumerabilibus  Latinorum  introducta  est  con- 
ditio, et  leges  diversae  introducta  sunt,  et  exhis  difficultates  maximae  emergebant 
ex  lege  Junia,"  &o.  And  then  it  proceeds  to  prescribe  modes  by  which  the  freed 
man  "  libertatem  et  civitatem  Romanam  habeat,"  which  distinguishes  the  two 
rights,  though  not  strongly.  The  great  jurist,  Ulpian,  divided  the  inhabitants  of  the 
Roman  empire  into  three  classes,  cimes,  Latini,  and  peregrini,  or  foreigners.  The  cinis 
was  entitled  to  every  privilege  of  a  Roman  citizen;  the peregrinu^  was  excluded  from 
all  the  rights  arising  from  the  peculiar  character  of  the  Roman  law.  He  had  not 
the  connuHum  nor  the  commercium,  but  he  had  all  that  was  recognised  by  the  iiis 
gentium.  The  Latinus  stood  between  the  dvis  and  pere,grinus ;  he  had  the  commercium 
and  could  hold  property  as  Roman  citizens  could  do,  and  could  make  testaments 
but  he  had  not  the  connuhium.  This  is  the  inference  Mr  Phillimore  draws  from 
various  passages  in  Ulpian,  "  Connubium  habent  cives  Romani,  cum  civibns  Romanis 
cum  Latinis  autem,  et  peregrinis,  ita  si  concessum  sit "  (tit.  v.  s.  4).  "  Mancipatio 
locum  habet  inter  cives  Romanes  et  Latinos  colonarios,  Latinosque  Junianos 
que  peregrinos  quibus  commercium  datum  est "  (tit.  xix.  s.  4). 
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commercium  only,  and  some  also  the  connubium.  Towards  the  end 
of  the  Eepublic  (a.  tj.  c.  663),  the  Lex  Jurica  gave  the  full  rights 
of  citizenship  to  almost  the  whole  of  Italy.  The  jus  Italicum 
expressed  a  certain  amount  of  municipal  independence,  and 
exemption  from  taxation  attached  to  different  places  on  which  the 
right  was  bestowed."  i 

During  the  Eoman  occupation  of  the  country,  while  on  the  one 
hand  the  Eoman  law  in  the  provinces  was  consolidated  and  im- 
proved under  the  auspices  of  the  ablest  of  jurists,^  on  the  other 
hand,  all  free  subjects  in  the  provinces  were  admitted  to  the  rights 
of  Eoman  citizens ;  and  this  came  fully  under  the  protection  and 
under  the  influence  of  that  law. 

1  "  The  citizens  of  some  particular  places  in  the  provinces  possessed  the  jus 
Latinum,  and  the  jjis  Italicum  was  attached  to  certain  privileged  cities,  but  the 
provinces  generally  had  no  participation  in  either  right.  They  were  subject  to  a 
proconsid  or  propraetor,  paid  taxes  to  the  treasury  of  Rome,  and  had  as  much  of  the 
law  of  Rome  imposed  upon  them,  and  were  made  to  conform  as  nearly  to  Roman  poli- 
tical notions  as  their  conquerors  deemed  expedient "  (a).  Caracalla,  in  a.d.  212,  made 
all  persons  citizens  who  were  subjects  of  the  empire  (5).  And  then  all  the  free  inhabit- 
ants of  the  civilised  world  were  Hves,  and  beyond  were  nothing  but  barbari  and  hosti  (c). 
"  As  early  as  the  reign  of  Adrian,  a  great  jurist,  by  order  of  the  emperor,  composed 
an  edict  (as  it  was  called),  drawn  from  the  edicts  of  the  prwtor  peregrinus :  of  the 
cediles  and  the  edictum  provinciale.  The  edict  thus  composed  became  the  rule  of  law 
in  the  provinces,  and  was  a  code  of  Roman  law  {PhUlimore's  Study  of  the  Soman  Law, 
p.  222).  By  the  Lex  Julia,  "  De  civitate  sociis  et  Latinis  danda"  (a.  663),  the  freedom 
of  the  city  was  given  to  Latins  and  Italian  allies  who  would  accept  it,  "  qui  ei  legi 
fundi  fieri  vellent"  (Cic.  pro  Balb.  8)  ;  and  this  was  afterwards  extended  to  all  the  pro- 
vincial subjects  of  the  empire.  And  under  Caracalla,  in  the  early  part  of  the  third 
century,  all  the  free  subjects  of  the  empire  were  admitted  to  the  rights  of  free  citizen- 
ship. At  this  time,  too,  be  it  observed,  all  free  citizens  had  equal  rights  of  citizen- 
ship. Long  before  the  Roman  conquest  of  Britain,  the  distinction  between  the  two 
great  ranks  or  orders  of  freemen  had  been  done  away  with.  In  309  A.u.c,  the 
Cornelian  law  gave  the  connubium  to  the  plebs,  and  the  marriage  of  a  patrician  vrith 
a  plebeian  was  no  longer  forbidden  by  law.  And  by  the  lex  Hortensia,  A.U.C.  467,  the 
distinction  between  the  two  orders  was  really  done  away  with,  and  the  plebeian,  by 
their  law,  acquired  a  full  share  in  the  jus  publicum.  The  equality  between  the  two 
orders  was  so  complete,  that  the  plebeian  could  be  consul  or  prsetor,  and  could 
administer  justice.  The  effect  of  this  all  over  the  empire,  especially  when  provincials 
were  admitted  to  the  privileges  of  citizenship,  must  have  been  to  produce  a  great  ten- 
dency to  the  amalgamation  of  all  classes  of  society,  and  of  Romans  with  natives. 
Previously  to  the  above  alteration  of  the  law,  no  Roman  citizen  was  permitted  to 
marry  a  serf,  a  barbarian,  or  a  foreigner,  without  special  permission  (lib.  xxxviii.  36). 
"  Connubium  et  matrimonium  inter  cives ;  inter  civem  et  peregrinse  conditiones  homi- 
num  aut  serviles  non  est  connubium"  {Bpeth.  in  Cic.  4).  It  may  be  observed,  that 
t\ie  jus  Lata  or  Latinitas  was  inferior  to  ju^  dvUatis  and  superior  to  fiie  jus  Italicum; 
but  the  precise  difference  is  a  matter  of  dispute,  and  became  immaterial  after  the  law 
of  Caracalla.  Even  plebeians  might,  after  the  above  alteration,  possess  municipal 
privileges  in  the  provinces  (Nieb.  i.  p.  275). 
(o)  Sandar's  Introduction  to  the  Institutes,  p.  10.       (5)  Ibid.  p.  21.       (c)  Ibid.  p.  30. 
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There  was  nothing  to  which  the  Eoman  law  attached  more  im- 
portance than  to  status  and  citizenship.     The  first  great  element  of 
sto^MS  was  freedom;  the  next  was  citizenship;  a,nd  the  exposition 
of  its  privileges  embraced  all  the  most  important  relations  and 
transactions  of  life.     "  The  second  great  element  of  the  status  was 
citizenship.     In  the  early  times  of  Eome,  the  cives  were  members 
of  the  state :  aU  beyond  were  hostes  or  barbari.    But  as  civilisa- 
tion progressed,  the  number  of  foreigners  who  resorted  to  Eome  for 
trade,  or  were  otherwise  brought  into  friendly  relations  with  the 
citizens,  was  so  great,  that  they  were  looked  upon  as  a  distinct 
class — that  of  peregrini.    A  peregrinus  was  subject  only  to  the 
jus  gentium ;  citizens  alone  could  claim  the  privileges  of  the  jus 
qmritium.      But   when  her  conquests  placed  Eome  in  new  and 
varying  relations  with  the  nations,  an  intermediate  position  between 
the  citizen  and  the  peregrinus  was  accorded  to  the  more  privileged 
of  the  vanquished.     Some  of  the  rights  of  the  citizen  were  given 
to  them,  and  some  were  withheld.     These  peculiar  rights  of  the 
citizens  were  summed  up  in  the  familiar  term  suffragium  et  honores 
— the  right  of  voting  and  the  capacity  of  holding  magisterial  of&ces, 
and  in  the  terms  connubiwm  and  commerdum.     Oonnubium  is  a 
term  which  explains  itself.     The  foundation  of  the  Eoman  family 
was  a  marriage  according  to  the  jus  quiritia/m,  and  not  to  have  the 
connubium  was  to  be  incapable  of  entering  into  the  Eoman  family 
system.     In  the  word  commerdum  were  included  the  power  of 
holding  property,  and  of  making  contracts  according  to  the  Eoman 
law ;  and  also  the  testamenti  facti,  or  power  to  make  a  will,  and  to 
accept  property  under  one.     By  the  jus  Latinum  and  jus  Italicum, 
various  modifications  of  the  rights  implied  in  citizenship  were 
granted :  the  one  granted  private  rights  to  individuals,  the  latter 
gave  public  rights  to  towns.    In  course  of  time  other  shades  between 
the  civis  and  the  peregrinus  were  introduced,  but  all  distinction 
between  them  was  gradually  swept  away  by  the  recklessness  with 
which  the  rights  of  citizenship  were  bestowed,  until  at  last  Caracalla 
made  aU  the  free  subjects  of  the  empire  citizens,  and  thenceforth  the 
days  of  pereregrini,  properly  speaking,  ceased  to  exist.     All  the  in- 
habitants of  the  civilised  world  were  cives,  and  beyond  were  only 
barbari  and  hostes"  (Sandar's  Introduction  to  Justinian,  p.  30). 

Such  was  the  character  of  the  Eoman  rule  as  it  prevailed  in  this 
country  for  centuries  i  after  the  inhabitants  had  become  subjugated 

1  Even  in  the  course  of  the  first  century,  this  policy  was  civilising  and  influencing 
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to  its  power,  and  subject  to  its  influence.  And  as  they  were  un- 
doubtedly mere  barbarians  when  the  Eoman  invasion  took  place, 
they  would  naturally,  as  they  became  civilised,  adopt  the  laws  and 
usages  of  those  to  whom  they  owed  their  civilisation. 

That  the  Eoman  institutions  were  established  and  existed  in  this 
country  for  centixries  is  an  historical  fact,  and  those  institutions, 
necessarily,  embodied  much  of  their  laws.  The  Eoman  system,  it 
is  well  known,  was  originally  and  essentially  municipal  l;  and  it 
need  hardly  be  said  that  the  municipal  organisation  was  emi- 
nently complete ;  and  when  the  provincial  subjects  of  the  empire 
were  admitted,  more  or  less,  to  the  privileges  of  Eoman  citizens,  and 
municipal  colonies,  or  even  mimicipia,  with  privileges  like  those  of 
Eome,  were  established  in  the  provinces,  the  municipal  system  in 
the  provinces  became  the  subject  of  constant  and  careful  legislation. 

And  the  whole  system  of  Eoman  rule,  which,  on  the  one  hand, 
by  its  general  spirit  of  equity,  justice,  and  wisdom,  was  likely  to 
impress  the  mind  of  the  barbarian  nations  subject  to  its  sway,  was, 
on  the  other  hand,  by  its  complete  organization,^  its  municipal 

the  barbarian  Britons ;  and  there  could  not  be  a  better  picture  of  it  than  ia  presented 
in  a  passage  from  Tacitus,  in  his  Life  of  Agricola.  "  Quibus  rebus  multse  civitates 
quse  in  ilium  diem  ex  aequo  egerant,  datis  obsidibus,  iram  posuere :  saluberrimus 
consiliis  absumta,  namque  et  homines  dispersi  ac  rudes,  eoque  bello  faciles,  quieti 
et  otio  per  voluptates  assuescerent ;  hortari  priyatim,  adjuvari  publice,  ut  templa, 
fora,  domuB  exstruerunt,  laudando  promtos,  et  oastigando  segnes,  ita  honoris  emu- 
latio,  pro  necessitate  erat.  Jam  vero  principum  Alios  liberalibus  artibus  erudire,  et 
ingenia  Britannorum  studiis  Gallorum  anteferre;  ut  qui  modo  linguam  Eomanum 
abnuebant,  eloquentiam  concupiscerent,  iude  etiam  habitus  nostri  honor  et  frequens 
toga,"  &c.  It  is  obvious  that  the  barbarian  race  were  already  eagerly  adopting  the 
usages  of  Rome,  and  would  readily  adopt  her  laws.  It  may  be  imagined  what  pro- 
gress they  had  made  by  the  time  of  the  edict  of  Caraoalla,  and  what  rapid  progress 
in  the  amalgamation  of  the  races  and  the  adoption  of  the  Roman  institutions  would 
be  made  after  that  edict.  Manicipia  and  colonia  are  alluded  to  by  Tacitus  in  his  Life  of 
Agricola  (v.  32),  and  they  rapidly  overspread  the  whole  country,  from  York  to  Col- 
chester, from  Colchester  to  Exeter ;  as  the  Itinerary  shows,  coupled  with  the  chronicle 
of  Richard  of  Cirencester.  That  the  Britons  were  barbarians  when  the  Romans  came, 
is  clear  from  Csesar  and  Tacitus,  as  already  has  been  shown. 

1  The  Roman  law  is  full  of  provisions  upon  this  subject.  The  parent  city  was,  of 
course,  the  model  of  all  other  Roman  municipalities  (vide  Cod.  Just.  lib.  xii.  tit.  13, 
"De  decuriaUbus  urbis  EomauBa");  and  under  the  municipal  institutions  there  were 
other  corporate  bodies  (vide  ibid.  tit.  14,  "De  privilegiis  corporatorum  urbis  Eomanse"). 
When  the  provincials,  under  Caraoalla,  were  made  Roman  citizens,  the  municipal  offices 
were  opened  to  them ;  and  there  is  a  large  part  of  Eoman  law  relating  to  the  "  curia 
and  the  elections,  and  the  functions  of  the  "curiales"  (Cod.  Just.  lib.  i.  tit.  xxxi.  "  De 
decurionibus").  For  instance,  sec.  46,  "  De  curiaiibus  eligendis,"  "ad  subeunda  patriae 
munera,  dignissimi  meritis  et  facultatibus  curiales  eligantur :  ne  tales  forte  nomi- 
nentur  qui  functiones  publicas  implere  non  possint." 

^  The  Roman  organisation  was  extremely  elaborate.     It  has  already  been  men- 
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institutions,  and  its  rural  colonisation,  admirably  fitted  for  the 
settlement  and  civilisation  of  a  country  in  a  state  of  barbarism ; 
and  calculated  to  fix  itself  very  deeply  and  firmly  in  its  social  soil. 

But  the  Eoman  system  was  not  only  municipal,  it  was  also 
colonial ;  l  and  as  the  municipal  system  organised  the  inhabitants 
of  towns,  not  only  in  civic  but  in  other  corporations,  so  the 
colonial  system  under  which  the  municipalities  themselves  were 
established,  extended  itself  from  the  towns  into  the  country,  and 
there  established  another  organisation — rural  in  its  nature. 

The  Eoman  system  allowed  grants  of  land  by  the  state  either 
to  cities  or  colonies,  or  to  individuals,  and  the  latter  in  its  develop- 
ment proved  the  parent  of  the  manorial  system.  The  Eoman  law  in 
particular  made  special  provision  for  the  appropriation  of  waste  or 
vacant  lands  by  the  "curia,"  or  corporations  of  the  cities  or 
colonies  to  which  they  appertained  or  belonged ;  the  principle  of 
the  law  being  that,  until  such  appropriation,  the  land  remained 
the  common  property  of  all  free  citizens,  but  the  exclusive  pro- 
perty of  none.  And  this,  it  is  manifest,  was  a  part  of  the  law 
especially  important  in  conquered  countries  such  as  Britain,  where 
there  would  be  vast  tracts  of  territory  vacant.2 

tioned  that  Britain,  like  every  other  part  of  the  empire  was  divided  into  provinces 
of  which  there  were  five,  under  presidents  or  proconsuls  ;  but  there  is  every  rear 
son  to  believe  that  these  were  divided  into  smaller  districts  under  the  comities  or' 
counts ;  and  thus  the  word  comitatus,  or  county.  Further,  the  Roman  system  of 
rural  organisation  included  subdivisions  into  centuries  and  decennaries ;  and  as  these 
were  found  to  exist  among  the  Romanised  Britons,  it  is  reasonable  to  suppose  they 
were  derived  from  the  Romans,  especially  as  there  is  no  trace  of  any  Saxon  law 
establishing  them.  As  regards  the  municipal  system  of  the  ilomans,  it  is  hardly- 
necessary  to  state  how  complete  it  was.  But  of  the  whole  system  of  court  govern- 
ment in  the  provinces,  Guizot  observes  emphatically  that  it  comprehended  all  things 
and  all  classes,  that  it  had  to  do  with  all  society,  and  all  society  with  it.  (Led.  sur 
la  Civilee  en  France,  lect.  ii.) 

^  The  Roman  system  became  colonial  for  the  very  reason  that  it  was  originally 
municipal.  The  Roman  went  forth  from  his  city  to  conquer  and  cultivate  the 
country,  and  hence  the  very  term  "colony"  was  derived  from  that  which  signified 
to  cultivate,  and  the  very  definition  of  ooloni  was  a  body  of  people  sent  forth  as 
planters  with  an  allotment  of  land  for  their  support.  They  had  great  privileges, 
and  the  Komans  had  a  passion  for  the  country.  "  Existimamus  meliore  conditione 
esse  coloniEE  quam  municipia,"  (Oell.  xv.  13.)  This  system  of  course  applied  pecu- 
liarly to  the  provinces.  ( Vide  Sigonius,  "  de  jure  provinoiarum.")  The  grants  of  land 
were  either  to  the  municipal  bodies,  or  the  colonies  as  corporate  bodies  •  or  after- 
wards hy  allotment  to  individuals;  the  principle  was  the  same— it  was  a  colonisation 
of  the  country  with  a  view  to  its  cultivation.  The  Roman  provincial  got  a  grant  of 
land  in  the  country,  and  built  his  villa,  and  had  his  "  ooloni,"  to  cultivate  the  laud 

'  See,  for  instance,  the  heading  of  the  Code  Just. :  "  De  omni  agro  deserta"  (lib 
xL  tit.  Iviii.),  and  especially  the  first  section.     "Prsedia  deserta  decurionibus  loci  cui 
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With  regard  to  allotments  of  land  to  individuals,  the  Eoman 
system  was  primarily  military  in  the  provinces,  and  carefully 
defensive  in  its  character.  Hence,  in  all  the  conquered  provinces, 
lands  were  assigned  to  soldiers,  "milites"  on  military  tenure,  or 
on  condition  of  military  service  :  and  this  was  especially  so  ia  the 
latter  period  of  the  Eoman  empire,  during  which  the  constant  in- 
cursions of  barbarians  took  place.^ 

When  grants  of  public  land  were  made  to  individuals — usually 
upon  this  military  tenure,  the  holders  had  to  allot  a  portion  of  it 
out  to  those  who  were  the  actual  occupiers  and  cultivators,  and  who, 
although  by  the  Eoman  law  attached  to  the  soil,  and,  in  a  sense, 
serfs,  were  not  slaves,  and  soon  acquired  rights  by  custom.2 

Although,  therefore,  originally  the  Eoman  system  was  municipal, 
yet  as  the  empire  was  enlarged,  and  the  system  of  colonisation  was 
extended  to  the  provinces,  the  Eoman  law,  or  legislation,  extended 
its  care  to  the  condition  of  the  rustic  population ;  and  the  Eoman 
legislation  contained  many  provisions  on  the  subject,3  the  general 

subaunt,  assignari  debent."  So  b.  5.  "Possidens  prsedia  sterilia  et  fertilia,  non 
potest  retuntiare  sterilibus,  et  fertilia  retinere ; "  and,  "  Qui  utilia  reipubliose  looa 
possident,  permixtione  facta  etiam  deserta,  suscipiant  est  ut  si  earum  partium 
graventur  accessu,  quas  antea  per  fastidium  reliquerunt,  oedant  aliis  ouriaKbus 
qui  utraque  hac  conditione  retineant,  ut  prestatione  salva  cum  desertis  et  culta 
possideant,  sublata  apaucis,  quos  iniquum  est  electa  retinere  cum  municipes  gravatura 
sit  pars  relicta. " 

^  Agros  etiam  limitaneos  universes  cum  paludibus  .  .  .  quos  limitanei  milites  .  .  . 
ipsi  curare  .  .  .  atque  arare,  consueverant  ab  his  .  .  .  detineri  .  .  .  volumus  " 
(Nov.  Theod.,  tit.  32,  vol.  vi.  p.  14).  So  Lampidius  says,  speaking  of  Alexander 
Severus,  "Solaquse  de  bostibus  capta  sunt  Umitaneis  ducibus  et  militihus  donavit 
ita  ut  eorum  ita  essent  si  baeredes  eorum  militarent "  (p.  58).  It  is  impossible  not  to 
see  that  though  this  may  not  have  been  the  direct  origin  of  the  feudal  system,  still 
it  contained  tbe  germ  or  principle  of  it,  as  it  undoubtedly  vraa  military  tenure,  and 
this  principle  may  have  been  imperfectly  adopted  by  the  Saxons  ;  so  as  to  occasion 
the  controversy  as  to  whether  the  feudal  system  was  known  among  them  as  it  after- 
wards was  established  by  the  Normans. 

2  The  Eoman  would  have  his  "villa,"  and  around  it  the  farm  or  land  in  his  own 
personal  occupation ;  but  then,  to  secure  the  cultivation  of  the  rest  of  the  land  for 
his  support  he  would  have  to  allot  it  Out  in  portions  to  free  labourers,  called  "coloni," 
attached  to  the  soil,  but  not  slaves.  Hence  villicua — a  husbandman  or  farmer ;  the 
bailifif  of  a  manor,  or  steward,  even  in  the  city.  "  Villious  agri  oolendi  causa  consti- 
tutus  et  appellatus  Si  villa"  (Varr.R.i.  2).  "Villaris;  of^  or  belonging  to  a  village, 
farm,  or  country-house.  Villanus,  a  farmer  or  villager,  conditione  colonarise  ad- 
dietus"  {Bud.)  Hence  the  Anglo-Kormau  phrase  "villein."  Hence  also  the  old 
English  word,  still  remaining,  "  vill,"  or  village.  All  these  terms,  be  it  noted,  and  the 
state  of  things  they  indicate,  were  well  established  when  the  Romans  were  here. 

■'  Cod.  Theod.  lib.  v.  tit.  9,  "De  fugitivis  colonis,  inquilinis  et  servis;"  tit.  10, 
"  De  inquilinis  et  colonis  ; "  tit.  11,  "  Ne  colonus  inscio  domino  suum  alienat,"  &o. 
Cod.  Just.  lib.  xi.  tit.  47,  "De  agricolis  et  oensitis  et  colonis ;"  tit.  49,  "In  quibus 
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result  of  which  is,  that  the  coloni  or  actual  cultivators  of  the  soil 
were  a  species  of  free  serfs  attached  to  the  soil,  but  not  slaves. 

The  general  principle  pervading  these  laws  was,  that  these 
"  coloni,"  the  actual  tenants  or  occupiers  of  the  lands  belonging  to 
an  estate,  were  bound  to  render  certain  services  to  the  lord  con- 
nected with  the  cultivation  of  the  soil,  according  to  the  custom  of 
the  estate  ;1  and  that,  on  the  other  hand,  their  services  could  not  be 
increased  or  rendered  more  burdensome  than  they  were  by  that 
custom — a  principle  which  contained  the  germ  of  that  customary 
tenure  which  was  the  essence  of  a  manor.2 

Numerous  imperial  edicts  refer  to  these  relations  of  lord  and 
tenant  in  the  manorial  system.     The  fundamental  principle  of 

causie  coloni  censiti  dominos  accusare  possint ; "  tit.  50,  51,  52,  "  De  colonis  ; "  tit. 
61,  "De  fugitivis  oolonis,"  &o. ;  tit.  67,  " De  agrioolis  et  maucipiis  dominicis,"  &c. 
So  under  the  title  of  "Defensores,"  there  is  a  special  head,  "De  pusticis."  The 
coloni,  rustici,  adscriptitii,  4;c.,  were  serfs,  not  slaves.  Cod.  Just.  lib.  xi.  tit.  61, 
"  Licet  conditione  videantur  ingenui,  servi  tamen  terrse  ipsius  cui  nati  sunt,  existi- 
mentur.  Sed  possessores  eorum  jure  utantur,  et  patroni  solicitudine  et  domini 
potestate. 

■^  "  We  must  carefully  distinguish  between  the  domestic  slaves  and  the  praedial  or 
rural  slaves  "  (or  serfs).  "  As  to  the  former,  their  condition  was  nearly  everywhere 
the  same ;  but  as  to  those  who  cultivated  the  soil,  we  find  them  designated  by  a  variety 
of  different  names — coloni,  rustici,  agricolse,  tributarii,  aratores,  adscriptii,  each  name 
well-nigh  indicating  a  difference  of  condition.  Some  were  domestic  slaves  sent  to  a 
man's  country  estate  to  labour,  while  he  lived  there,  instead  of  working  indoors  at 
his  own  home  ;  some  were  regular  serfs  of  the  soil,  who  could  not  be  sold  except 
with  the  domain  itself ;  others  were  farmers,  who  cultivated  the  ground  in  consider- 
ation of  receiving  half  the  produce  ;  others  farmers  of  a  higher  class,  who  paid  a 
regular  rent ;  others  free  labourers,  who  worked  for  wages.  Sometimes  these 
different  denominations  were  mixed  up  under  the  general  denomination  of  coloni  " 
(Quizot,  Led.  suir  la  Civiliz.  France).  Elsewhere,  the  same  learned  author  identifies 
a  class  of  those  coloni  as  the  originals  of  the  villeins  of  a  later  age. 

"  Thus,  as  to  the  subject  of  the  rights  of  rural  settlers,  and  the  coloni,  or  actual 
cultivators  of  the  soil  {Cod.  Just.  lib.  xi.  tit.  47,  "De  agrioolis  et  colonis").  Thus, 
for  instance,  s.  5,  "  Quid  dominus  prsediorum  prsestatur : " — "  Domini  prsediorum  id 
quod  terra  prsestat,  accipiant  pecuniam,  non  requirant,  quam  rustici  optare  nou  audent ; 
nisi  camuelvdo  proedii  non  exigat."  So  s.  2,  "  Si  qqis  praedium vendere voluerit,retinere 
sibi  transferendos  ad  alia  loca  colonos  privata  pactione  non  possit.  Qui  enim  oolonos 
utiles  credunt ;  aut  cum  praediis  eos  tenere  debent,  aut  profuturos  aliis  derelinquere,  si 
ipsi  prsedium  sibi  prodesse  desperant."  So  the  coloni  were  attached  to  the  estate. 
But  then,  on  the  other  hand,  "  Agrioolarum  alii  quidem  sunt  adsoriptitiii  et  eorum 
peculia  dominus  competunt ;  alii  vero  tempore  annorum  triginta  coloni  fiunt,  liberi 
manentes  cum  rebus  suis  ;  et  ii  etiam  coguntur  terram  colere,  et  canonem  praestare. 
Hoc  et  dominiset  agricolis  utilius  est"  (Ihid.  s.  18).  And  again,  "Omnes  fugitives 
adscriptios,  vel  colonos,  ad  antiques  penates,  ubi  censiti  adque  educati  natique  sunt, 
provinciis  prffisidentes  redere  oompellant"  {Ibid.  s.  6).  But  the  Roman  law  allowed 
them  the  benefit  of  custom  {;oide  s.  23),  and  by  the  force  of  custom  the  coloni  after- 
wards, under  the  name  of  villani,  acquired  fuU  personal  freedom,  and  a  certain  tenure 
of  their  land,  and  were  converted  into  the  modern  copyholders. 
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copyhold  tenure — that  is,  of  holding  according  to  custom,  will  be 
found  laid  down  in  the  Eoman  edicts  as  to  the  coloni  of  the 
provinces  ;  who,  on  the  one  hand,  were  not  allowed  to  usurp  the 
land  against  the  custom,!  nor,  on  the  other  hand,  were  they  allowed 
to  be  ousted,  contrary  to  custom. 

There  can  be  no  doubt  that  this  important  relation  was  estab- 
lished in  the  conquered  provinces.  Many  of  the  imperial  edicts 
issued  into  the  provinces  mention  its  existence,  and  show  a 
strong  desire  to  protect  the  interests  of  the  provincials  from  the 
rapacity  of  the  military,2  and  especially  to  protect  the  agricul- 
turists ;  whether  the  owners,  or  the  coloni,  the  actual  cultivators 
of  the  soil. 

It  was  entirely  in  accordance  with  the  spirit  of  the  Eoman 
law  that  these  lords  of  manors  should  on  their  estates  exercise  a 
sort  of  domestic  jurisdiction,  and  hence  the  origin  of  "  courts 
barons,"  immemorial  incidents  to  manors.^ 

These,  however,  were  rather  municipal  or  domestic  institutions 

^  Ttus  an  edict  of  Constantine  :  "  Si  villa  looata  in  emphyteuslm  conoeditur 
non  posBunt  coloni  usurpare  totum  territoriutu  ejusdem ; " — Emphyteuticarios  gravant 
coloni,  agros  praeter  consuetudinem  usurpantes,  quos  uuUis  culturis  erudierunt,"  &c. 
{Cod.  Just.,  lib.  xi.  tit.  Ixi.)  So,  again,  "  Cognovimus  k  nonuUis  qui  patromoniales 
f undoB  meruerunt,  colonos  antiquisBimos  perturbari,  atque  in  eorum  locum  Tel  servoa 
proprios,  vel  alios  colonos  surrogari  "  {Ihid.) 

^  For  instance,  there  is  this  edict  of  Theodosius  and  Honorius,  addressed,  "  Comi- 
tibus  et  magistris  militum  : "  "  Prata  provincialium  nostrorum,  et  precipue  rei  privatse 
nostrse,  perniciosum  est  militum  molestia  fatigari,  ideoque  lege  ad  amplissimam  prae- 
feoturam  promulgata,  censemus,  ne  hoc  deinceps  usurpetur,  super  qua  re  umversos 
quorum  interest,  oonvenire  tua  magniflcentia  non  moretur  neque  permittat  'pos- 
sessores  vel  colonos  pratorum  gratia  qualibet  importunitate  vexari"  (Cod.  /«s<.,  lib. 
xi.  tit.  Ix.  s.  3). 

'  Lords  had  at  first  a  domestic  jurisdiction,  in  order  to  compel  their  tenants'  ser- 
vices, and  maintain  peace  and  order  amongst  them.  Afterwards,  in  imitation  of  the 
sovereigns'  court,  lords  caused  records  to  be  made  before  their  own  officers  of  the 
transactions  which  had  taken  place  in  their  courts  {Traite»  sur  lea  Ooutumes  Anglo- 
Normandes,  par  M.  Hov/ird,  p.  507,  torn.  1).  This  necessity  of  a  domestic  jurisdiction, 
recognised  among  the  Normans,  would  no  doubt  have  been  equally  recognised  among 
the  Romans,  especially  in  the  provinces.  And  this,  no  doubt,  led  to  the  establishment 
of  local  courts,  not  only  in  our  great  cities,  such  as  London,  and  York,  and  Bath,  and 
Bristol,  and  Cambridge,  and  Oxford,  knd  Chester,  and  Exeter,  but  in  places  which 
now  are  and  always  have  been,  so  far  as  is  known,  mere  villages,  such  as  Dunster  in 
Somersetshire,  or  Stratton  in  Cornwall  (Cro.  C.  259),  and  numerous  other  similar 
places  to  be  found  mentioned  in  the  old  reports.  A  court-baron  is  incident  to  a 
manor  {Bro.  Abr.  "  Court-Baron,"  pi.  1),  and  cannot  be  separated  from  it  (Bro.  Air. 
"Incidents,"  pi.  34).  So  that  if  the  manors  are  of  Roman  origin,  the  courts  must  be, 
and  so  of  the  court-leet,  the  court  of  the  hundred  or  manor,  "the  most  ancient  court 
in  the  realm"  (T.-S.,  Ben.  6).  The  ancient  style  of  the  court-baron  was  :  "Curia 
de  milite,  secundum  consuetudinem  viUse  "  (2  Imt.) 
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of  the  Eomans,  whicli,  it  is  manifest,  were  established  here  by  the 
Eomans.  There  were  political  institutions  or  divisions  of  a  country, 
■which,  in  all  probability  would  be  established  or  originated  by 
them  in  any  country  subjugated  by  them,  as  it  was  a  characteristic 
of  their  system  of  government  ta  establish  an  organisation  as  com- 
plete as  possible.  As  they  had  the  large  territorial  divisions 
under  greater  rulers,!  so  they  had  smaller  divisions,  under  lesser 
rulers ;  and  thus  they  had  a  division  into  centuries  and  decennaries. 
The  various  officers  or  functionaries  at  the  head  of  these  different 
divisions  of  a  county  were  expected  and  directed  to  govern  accord- 
ing to  the  Eoman  law.  2  And  even  the  governors  of  provinces  were 
strictly  directed  not  to  be  satisfied  to  make  the  decisions  in  Eome 
their  guides,  but  to  determine  always  according  to  justice  and 
right.  On  the  other  hand,  the  law  was  firmly  upheld  and  enforced 
among  aU  classes  of  subjects.  The  great  characteristic  of  the 
Eoman  system  of  rule  was  the  one  eminently  fitted  for  the  subju- 
gation and  civilisation  of  a  barbarous  race.  Its  fundamental  prin- 
ciple was  the  supremacy  of  the  sovereign  power,  and  this  was 
equally  exemplified  with  reference  to  dominion  over  the  land,  or 
upholding  the  supremacy  of  law.     So  great  was  the  care  of  the 

'  It  has  already  been  mentioned  that  the  empire  was  divided  into  dioceses,  and 
prasfeotures,  and  provinces,  under  vicars,  and  praefects,  and  presidents ;  and  it  appears 
also  that  there  were  "duces"  and  "eomites"  {Cod.  Just.  ]ih.  xii.  tit.  12,  "DeComitibus 
qui  provinoias  regunt").  The  organisation  was  rendered  as  elaborate  as  possible 
for  political  and  fiscal  purposes.  For  political  purposes,  there  was  the  division  into 
centuries  and  decennaries.  The  division  by  centuries  and  decennaries  was  univer- 
sally adopted  in  the  Eoman  system,  and  it  was  not  merely  numerical  or  military  but 
it  was  also  territorial  or  local,  for  it  was  applied  to  the  land  as  well  as  to  the  people  ■ 
and  this  is  to  be  observed  in  distinguishing  it  from  the  numerical  division  into  hun- 
dreds, which  existed  among  some  of  the  barbarians,  as  the  Germans.  That  was 
purely  military,  and  therefore  only  numerical.  The  Romans  divided  laud  by  hundreds 
"centenarius  ager,"  and  therefore,  though  at  first  a  century  contained  a  hundred 
citizens,  it  did  not  afterwards.  This  also  is  to  be  observed,  that,  as  it  would  be 
only  the  free  citizens  who  could  be  included  in  the  centuries,  and  the  head  of  each 
household  would  be  numbered,  it  would  virtually  be  an  enumeration  of  households 
or  residences,  and,  in  the  country,  of  estates  or  manors. 

"  Thus,  the  governors  of  provinces  were  directed  to  govern  according  to  law  and 
right,  not  regarding  even  decisions  at  Rome  which  appeared  contrary  thereto. 
"  Licet  is  qui  provinoise  prseest,  omnium  Romse  magistratuum  vice  et  officio  funo-i 
debeat,  nee  tamen  spectandum  est  quod  Romse  factum  est,  quam  quid  fieri  debet°" 
(lib.  xu..  Dig.  De  off.  Prcedd.)  Justinian  gave  the  reason  :  "Non  enim  si  quid  non 
bene  derimatur,  hoc  et  in  aliorum  judicium  vitium  extendi  oportet,  ciim  non  exemplis 
Bed  legibus  judicandum  sit"  (lib.  xiii.,  Co.  de  Sent.)  Again:  "  tjuiversi  omnino  ex 
comitibus,  vel  ex  prassidibus,  qui  sufiragio  perceperint,  dignitates  oivilibus  oneribus 
mueribusque  teneantur,  adstricti,  ne  commoda  publica  cum  umbratili  suffragiorum 
pactions  laoerentur  {flod.  Juet.  lib.  x.  tit.  63,  De  LegaUonibm). 
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Eoman  law  to  discourage  all  violence,  even  for  the  vindication  of 
right,  as  unbecoming  a  well-governed  and  civilised  state,  that  there 
was  a  special  law  against  it ;  l  and  if  any  one  was  turned  out  of 
possession  of  land  or  immovable  property,  he  might  obtain  imme- 
diate restitution  by  a  summary  process  of  law,  even  though  he  had 
not  the  strict  legal  right  of  property,  as  against  him  who  expelled 
him.  It  was  a  first  principle  of  the  Eoman  law  to  uphold  the 
supremacy  of  law  as  a  means  of  redress  for  injury  or  wrong,2  and  to 
treat  as  a  serious  offence  against  the  state  any  recourse  to  force  or 
arms  for  that  purpose.  But  while,  in  accordance  with  this  prin- 
ciple, the  Eoman  law  deemed  it  the  first  duty  of  the  state  to  repress 
violence,  it  deemed  it  its  next  and  not  less  sacred  duty  to  admin- 
ister justice. 

Upon  all  matters  which  could  be  the  subject  of  civil  rights  or 
claims  in  a  civilised  country,  the  Eoman  law  made  ample  provision. 
Thus,  all  matters  relating  to  the  origin,  the  succession,  or  the  trans- 
fer of  property  in  lands,  were  the  subject  of  careful  and  copious 
regulations.  As  to  the  creation  of  property  in  land,^  its  provisions 
were,  from  the  position  of  the  parent  city,  peculiarly  applicable  to 

'  The  Zex  Julia,  de  vi.  It  was  provided  by  an  imperial  edict  that  any  one 
placing  himself  forcibly  in  posseseion  of  that  which  is  his,  shall  forfeit  the  property ; 
and  that,  if  it  be  not  his,  he  shall  pay  the  value,  and  restore  the  land  to  the  person 
wronged.  And  persons  so  offending  are  also  liable  to  the  Lex  Julia,  de  vi,  and  are 
held  guilty  of  vis  privata,  if  unarmed,  and  vis  publica,  if  they  use  any  other  means  or 
weapons  of  offence  beside  their  own  bodies  {Cod.  lib.  viii.  tit.  iv.  lib.  v.  7). 

^  "  Eecuperandse  possessiones  causa  solet  interdici  si  quis  expossessione  fundi  vel 
sedium  vi  dejectus  fuerit ;  nam  ei  proponitur  interdictum  nude  vi  per  quod  is  qui 
dejecit,  cogitur  ei  restituere  possessionem,  licet  is  ab  eo  qui  vi  dejeoit,  vi  clam 
precario  possideat.  Sed  ex  constitutionibus  sacris  (ut  supra  diximus),  si  quis  rem  per 
vim  occupaverit.  Si  quidem  in  bonis  ejus  est  domino  ejus  privatur ;  si  aliena,  post 
ejus  restitutionem  rei  dare  vim  passo  compeUitur.  Qui  autem  aliquem  de  possessions 
per  vim  dejeclt  tenetur  lege  Julia  de  vi  privata  aut  de  si  publica.  Sed  de  vi  privata 
si  sine  armis  vim  facerit.  Sin  autem  armis  enim  de  possessione  vi  expulerit  de  vi 
publica  tenetur.  Armorum  autem  appellatione  non  solum  scuta  et  gladios,  sed  et 
fustes  et  lapides  "  {Inst,  Just.  lib.  iv.  tit.  15,  which  is  copied  into  the  Mirror). 

'  It  was  a  first  principle  of  the  Eoman  law  that  the  property  in  land  must 
emanate  from  the  state,  and  as  the  Komans  acquired  land  by  conquest,  the  Boman 
people  were  the  lords  of  the  soil.  In  foreign  countries,  however,  the  former  owners 
were  usually  left,  to  a  large  extent,  in  occupation,  but  there  were  extensive  tracts  of 
land  which  were  taken  into  the  hands  of  the  state,  and  called  ager  publicus.  These 
were  deemed  the  joint  property  of  all  Eoman  citizens,  but  until  a  division  or  appro- 
priation under  the  authority  of  the  state,  no  one  had  an  exclusive  right  of  property 
therein.  Colonies  were  sent  out  to  foreign  countries  to  found  or  occupy  cities,  and 
to  these  a  proportion  of  the  land  was  allotted  {Nieb.  i.  p.  256,  ii.  p.  42).  PubHo  lands 
were  also  let  out  to  persons  who  paid  a  tenth  part  of  the  produce  as  rent,  whence 
they  were  called  deeennarii,  and  these  lands  agri  decennarii  {Cic.  Verr.  52). 


Xvi  INTRODUCTION  TO  THE  PRESENT  EDITION. 

the  condition  of  a  conquered  country,  as  it  admitted  of  the  original 
inhabitants  retaining  possession  as  tributaries  to  the  conquerors. 

The  descent  of  land  was  regulated  upon  the  principles  of  equality 
or  equity  which  pervaded  the  Eoman  law,  and  in  the  absence  of  a  will, 
the  land  was  divided  among  the  children  or  other  heirs  ;i  while,  on 
the  other  hand,  the  owner  was  not  permitted  to  leave  away  from 
his  family  the  whole  of  his  property,  but  was  obliged  to  leave  them 
a  reasonable  part.  The  rules  of  descent  were  aU  carefully  fixed 
and  defined. 

The  right  of  testament  was  one  of  the  privileges  of  Eoman  citizen- 
ship, and  all  that  related  to  it  was  carefully  regulated.  With 
regard  to  the  important  subject  of  the  authentication  of  testaments 
or  wills,  ample  provision  was  made,  in  a  system  of  public  registry, 
which  other  nations,  and  ourselves  among  them,  have  doubtless 
derived  from  the  Eomans.^ 

So  with  respect  to  the  various  kinds  of  donation,  and,  among 
others,  donatio  mortis  causa;  and  as  to  all  matters  of  contract, 
whether  as  to  realty  or  personalty,  and,  among  others,  the  contracts 
of  lease  of  real  property,  or  loan  of  personalty ;  so  as  to  prescription, 
and  the  rights  acquired  thereby,  whether  of  property,  or  of  "  servi- 
tudes" over  property.3  In  short,  upon  all  the  multitudinous  affairs 
and  transactions  of  life  there  were  copious  provisions  in  the  Eoman 
law,  sufficient  for  the  regulation  of  any  civilised  community,  and 
which,  so  soon  as  a  community  became  civilised,  musfi  necessarily 

^  By  the  law  of  the  Twelve  Tables,  the  succession  of  one  who  died  intestate  was 
vested  in  the  "hseredes"  i.e.,  "liberi,  aut  qui  in  liberorum  loco  sunt."  In  later 
times,  the  sons  seem  to  have  divided  the  estate.  And  by  the  Falcidian  law  the 
owner  could  not  make  a  will  unless  he  left  to  near  relatives,  "  liberis  et  parentibus  " 
a  portion — "  pars  legitima,"  or  reasonable  part — which  the  law  fixed  at  a  fourth. 

2  There  were  two  constitutions  of  Arcadius,  and  Honorius,  and  Theodosius  which 
show  that,  among  the  Romans,  there  was  an  authentication  of  testaments  by  means 
of  registration  in  the  office  of  a  civil  functionary,  or  among  the  records  of  the  court 
of  justice,  or  of  a  municipium  {Cod.  lib.  vi.  tit.  23,  Be  Test.  i.  17).  It  also  appears 
from  a  later  law  that  the  registration  of  wills  was  transferred  to  the  presides  in  the 
provinces  [Ibid.),  and  thus  the  magistrate  not  only  registered  the  instrument,  but 
authenticated  it  with  his  seal,  upon  the  faith  of  the  depositions  of  the  subscribing 
witnesses.  From  this,  no  doubt,  the  probate  of  wills  was  derived,  and  it  is  not  diffi- 
cult to  divine  how  it  came  into  the  ecclesiastical  courts,  or,  in  some  instances  of 
special  custom,  into  courts  of  lords  of  manors.  Under  the  Roman  law,  as  the  magis- 
trates were  educated,  the  registry  could  be  entrusted  to  them,  and  therefore  the 
claims  of  the  clergy  to  the  registry  were  rejected  {Cod.  lib.  vi.  tit.  xxiii.  1.  23) 

8  The  titles  of  law  above  mentioned,  and  indeed  almost  every  head  of  law  that 
could  be  mentioned,  were  of  Roman  origin,  and  will  be  found  copiously  expounded 
in  the  codes  and  digests,  and  nowhere  else,  in  that  age.  Nothing  is  more  clear  than 
that  in  Europe  there  were  only  barbarous  usages  beyond  the  limits  of  Roman  law 
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have  become  insensibly  introduced  and  incorporated  in  their  every- 
day usages,  and  thus  at  last  converted  into  law,  more  especially 
when  constantly  illustrated  and  enforced  under  an  admirable  ad- 
ministration of  justice. 

Thus,  therefore,  there  was  an  admirable  system  of  law,  and  there 
was  an  equally  admirable  system  for  the  administration  of  justice. 

In  nothing  was  the  Eoman  law  more  certain  to  commend  itself 
to  the  admiration  and  adoption  of  barbarians  than  in  what  related 
to  the  general  administration  of  justice,  whether  civil  or  criminal. 
Every  one  knows  that  the  most  barbarian  nations  have  the  sense 
or  feeling  of  justice,  but  with  them  it  is  only  a  sense  or  feeling, 
and  the  modes  they  adopt  to  secure  justice  are  always  rude  and 
ignorant.  Justice,  to  be  certain,  must  have  a  fixed  procedure,! 
founded  upon  rules  and  principles,  and  be  raised  from  a  mere  im- 
pulse into  a  science  ;  and  in  the  Eoman  law  it  was  raised  into  a 
science,  and  developed  into  a  system. 

In  civil  or  criminal  cases  the  Eoman  law,  above  all,  had  a 
rational  system  of  trial  by  sworn  judges ;  whUe,  in  criminal  cases, 
it  required  clear  proof,^  and  its  maxims  were  marked  by  great 
mildness,  mercy,  and  humanity,  strongly  contrasting  with  the  rude 
and  savage  character  of  criminal  justice  among  the  barbarians,  and 
likely  to  arrest  their  attention  and  attract  their  imitation. 

Upon  this  subjectj  and  especially  with  reference  to  foreigners,  or 
foreign  subjects,  a  learned  writer  already  quoted  says  : — "  The 
changes  wrought  by  intercourse  with  foreign  nations,  and  the  new 
duties  of  extended  dominion,  produced  a  corresponding  change  in 

'  In  nothing  was  the  Roman  law  more  remarkable  than  in  the  importance  it  at- 
tached to  procedure,  the  practical  part  of  law,  the  actual  means  and  processes  by 
which  justice  is  obtained  and  administered.  The  Roman  law  provided  a  remedy  for 
every  injury,  and  a  proper  procedure  for  every  remedy.  It  gave  civil  actions  by  way 
of  obtaining  compensation ;  it  had  a  rational  system  of  procedure,  under  which  the 
questions  in  dispute  were  first  ascertained,  and  then,  if  there  was  any  fact  in  disptite, 
they  were  remitted  to  a  rational  trial  by  sworn  judges,  upon  sworn  evidence,  and  the 
parties  could  examine  each  other  as  witnesses. 

^  There  was  an  imperial  edict  to  the  effect  that  prosecutors  must  be  prepared  with 
proper  proof.  "  Sciant  cuncti  accusatores  eam  se  rem  deferre  in  publicam  notionem 
debere,  quse  munita  sit  idoneis  testibus :  vel  instructa  apertissimis  documentis  vel 
indiciis,  ad  probationem  indubitatis,  et  luce  clarioribus  expedita"  (1.  xxv.,  deprohat.) 
And  the  Eoman  criminal  law  was  full  of  humane  maxims,  some  of  which  have  passed 
into  our  own,  as  those  well  known  ones,  that  it  is  proper  to  give  the  accused  the 
benefit  of  a  doubt,  and  that  it  is  better  that  the  guilty  should  escape  than  the  inno- 
cent be  condemned.  "  Semper  in  dubiis  benigniora  prseferenda  sunt :  "  "  Satius  est 
impunitum  manere  faoinuB  nooentis  quam  innocentem  condemnare  "  {Dig.  de  Meg.  Jv,., 

I.  Ivi.  1.  olviii.) 
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the  mode  in  -which  justice  was  administered.    At  home,  the  praetors, 
and  in  the  provinces,  the  praesides,  or  praefects,  who  held  conventus 
or  assizes  in  the  principal  towns  at  stated  intervals,  sat  as  magis- 
trates.    As  judices,^  there  were  in  certain  cases  the  recuperatores, 
in  others  the  centumviri,  but  principally  those  citizens  whose  names 
appeared  in  the  yearly  list  drawn  up  by  the  praetor "  '■^  (Sandar's 
Introduc.  to  Institutes,  p.  23).      The  same  learned  author  thus 
explains  the  Eoman  system  of  administration  of  justice,  which 
deserves  attention,  from  its  having  been  the  foundation  of  our  own  : 
— "In  enforcing  rights,  two  very  different  functions  have  to  be 
exercised  by  those  to  whom  the  powers  of  the  state  are  delegated. 
First,  there  must  be  some  one  invested  with  magisterial  authority, 
giving  the  sanction  and  solemnity  of  his  position  to  the  whole  pro- 
ceeding, and  who  shall  represent  the  law,  and  say  what  the  law  is, 
and  who  shall  have  power  to  employ  the  force  which  the  state 
places  at  the  disposal  of  those  whom  it  selects  to  administer  jus- 
tice.    Secondly,  an  inquiry  has  to  be  made  into  particular  facts, 
evidence  has  to  be  received  and  weighed,  and  an  opinion  formed 
and  pronounced  as  to  the  real  merits  of  the  case.     The  person  who 
exercised  the  one  function  was  spoken  of  by  the  Eomans  as  magis- 
tratus :  the  person  who  exercised  the  other,  as  judex.     To  the  law, 
represented,  pronounced,  and  vindicated  by  the  magistrate,  they 
applied  the  term  ^^'ms  ;  to  the  examination  of  contested  facts  by  the 
judge,  the  term  judicium.    Among  the  Eomans,  the  magistratus 
was  a  different  person  from  the  judex  until  the  introduction  of  the 
system  of  extraordinaria  judicia.     The  two  functions  were  kept 
almost  entirely  apart,  and  from  a  comparatively  early  period  of 
Eoman  history  the  notion  of  a  judge  distinct  from  the  magistrate 
was  familiar  to  the  national  mind.     First  the  consuls,  then  the 
praetor,  and  in  some  cases  the  cediles,  acted  as  magistrates.     As 
judex,  any  member  of  the  senatorial  body  could  act  when  chosen 
by  mutual  consent  of  the  parties,  or,  if  they  could  not  agree,  by 
lot.     There' was  also  a  standing  body  of  judges — the  centumviri 
elected  annually  by  the  comitia.     Lastly,  in  cases,  where  the  inter- 
ests of  peregrini  were  involved,  the  recuperatores  furnishod  the 
body  who  were  to  act  as  judices."  3     There  therefore  was  trial  by 
jury,  and  regular  jury-lists— that  is,  lists  of  those  qualified  to  act 

'  That  is,  judices  facH,  as  Braoton  calls  the  jury. 

^  The  resemblance  hetween  this  and  the  jury-lists  will  be  apparent 

°  That  is,  judices  facti,  as  the  jurors  were  called  in  Bracton. 
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as  "judicesfacti,"  as  jurors  are  called  in  our  law.  It  is  true  that 
in  the  course  of  the  Eoman  occupation  this  system  of  trial  was 
departed  from,  in  consequence  of  the  spread  of  that  system  of 
despotism  l  which  probably  more  than  anything  else  undermined 
,  the  strength  of  the  Eoman  empire,^  but  it  was  never  altogether 
destroyed.  • 

The  administration  of  the  Eoman  government  in  the  provinces 
was,  as  Montesquieu  says,  absolute,  but  there  were,  as  Guizot  points 
out,  some  great  exceptions  and  some  great  qualifications.  The 
prasfects,  praetors,  or  governors,  had  the  whole  civil  and  criminal 
jurisdiction  in  their  hands,  with  this  exception,  that  in  the  towns 
which  possessed  the  municipal  privileges  of  Eoman  citizens,  the 
right  of  administering  justice  to  the  citizens,  at  least  in  civil 
matters,   appertained  to   municipal  magistrates,   elected   by  the 

'  The  same  learned  writer  says  :  "  In  the  later  period  of  the  Roman  system  of 
civil  process,  the  summary  jurisdiction  was  the  only  jurisdiction  the  magistrate  exer- 
cised ;  the  magistrate  and  the  judge  were  the  same  person.  By  a  constitution,  pub- 
lished in  A.D.  294,  Diocletian  directed  all  magistrates  in  the  provinces  to  decide  causes 
themselves,  and  the  practice  was  in  course  of  time  extended  throughout  the  whole  of 
the  empire  "  {Sandal's  Introd.,  p.  71).  This  extraordinary  jurisdiction,  which  at  first 
was  only  exercised  either  for  restitution,  or  for  the  execution  of  judgments  or  sen- 
tences of  judges,  was,  the  learned  writer  thinks,  extended  by  that  edict  to  all  cases. 
This  the  writer  ventures  to  doubt.     See,  on  this  subject,  the  next  note. 

^  The  edict  by  which  this  was  done  was  this  :  "  Placet  nobis,  prsesides  de  his  oaueis 

in  quibus,   quod  ipsi  non  possent  oognoscere, .  ante  hao   pedaneos  judices  dabant, 

notionis  suae  examen  adhibere,  ita,  tamen,  ut,  si  vel  propter  ocoupationes  publican,  vel 

propter  causarum  multitudinem  omnia  hujus  modi  uegotia  non  potuerint  cognoscere, 

judices  dandi  habeant  potestatem.     Quod  non  ita  aooipi  couvenit,  ut  in  his  etiam 

causis,  in  quibus  solebant  ex  officio  suo  cognoscere,  dandi  judices  lioentia  eis  permissa 

credatur  :  quod  usque  adeo  in  praesidum  cognitione  retinendum  eat,  ut  eorum  judicia 

non  deminuta  videantur ;  dum  tamen  de  ingenuitate  super  qua  poterant  etiam  ante 

cognoscere,  et  de  libertinitate  priesides  ipsi  dejudioent — A.D.  306"  (Cod.  Just.,  lib.  iii- 

tit.  iii.  s.  2).     The  comment  is  :  "Pedanei  judices  quasi  piano  pede  aut  stantes  judi- 

cabant,  non  pro  tribunali  aut  sedentes,  imo  collatitio  aut  fortuito  scamno  vel  oespite. 

Pedaneis   singulse   causae   cognosoendse   a  magistratibus   delegabantur,    cognitionem 

habuerunt,  non  jurisdictionem."     After  the  above  edict,  however,  another  issued  ; 

"  In  quibus  causas  prsesides  possunt  judices  dare."      "  Quasdam  sunt  negotia  in  quibus 

superficium  est  moderatorem  expectare  provinciaj :  ideoque  pedaneos  judices  (hoc  est 

qui  negotia  humiliora  disceptant)  constituendi  damns  prsesidibus  potestatem  :  datum 

A.D.   362  "   {Ibid.  &.  5).     The  decree  seems  limited  to  the  judices  pedanei,  a  species 

of    inferior    judges,   or    rather    delegated   arbitrators,    so   called,    "vel   quod    non 

vehantur  curru.   Bed  pedibus  proficiscantur  in  forum,  vel  quod  judicantes   in  uno 

loco  oonsiderent,  ubi  magistratus  pubsellia  pedum  habebant,  vel  quia  pede  piano  judi- 

carent,  non  pro  tribunali"  {Cujaccius).     The  edict  abolishing  reference  to  these  judices 

can  hardly  be  deemed  an  abolition  of  the  office  of  judex,  nor  does  it  appear  to  have 

been  so  considered  by  other  eminent  writers  on  (he  subject.     Moreover,  the  reader 

must  observe  the  date  of  the  edict,  which  was  not  until  the  sjste  n  had  been  estab. 

lished  in  this  country  above  two  centuries. 
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citizens  themselves.  And,  next,  there  was,  as  regarded  those  who 
had  the  privileges  of  Eoman  citizens  in  the  provinces,  the  benefit 
of  a  regular  system  of  judicature,  and  a  settled  administration  of 
justice,  by  skilled  judges  and  sworn  jurors.  It  is  this  which  is  the 
essence  of  our  own  system  of  judicature,  and  it  is  of  Eoman  origin. 

Nor  was  this  all.  There  was  an  intelligent  and  effective  system 
of  procedure.  It  was  a  first  principle  of  the  Eoman  law  in  the  ad- 
ministration of  justice  that  it  was  in  vain  to  proceed  to  a  trial  until 
the  question  in  dispute  was  ascertained  and  defined,^  a  principle 
the  result  of  reason,  instructed  by  experience,  which  would  not 
suggest  itself  to  the  untutored  and  unlettered  minds  of  barbarians. 

Guizot  thus  describes  the  system  :  "  He  to  whom  the  jurisdic- 
tion appertained,  prsetor,  provincial  governor,  or  municipal  magis- 
trate, on  a  case  being  submitted  to  him,  merely  determined  the  rule 
of  law,  the  legal  principle  according  to  which  it  ought  to  be  adjudged. 
He  decided,  that  is  to  say,  the  question  of  law  involved  in  the  case, 
and  then  appointed  a  private  citizen,  called  the  judex,  the  veritable 
juror,  to  examine  and  decide  the  question  of  fact.  The  legal  prin- 
ciple laid  down  by  the  magistrate  was  applied  to  the  fact  found  by 
the  judex,  and  so  the  case  was  determined  "  (Led.  sur  la  Gimliz.  en 
France,  Lect.  ii.)  Thus  the  principle  of  the  Eoman  system  was 
the  separation  of  the  law  from  the  fact,  which  is  essential  to  any- 
thing like  a  science  of  law,  or  any  regular  procedure. 

The  system  of  trial  under  the  Eoman  law^  was  the  original  of 
trial  by  jury,  with  which,  in  aU  essential  respects,  it  was  identical. 
The  essence  of  it  was  trial  by  sworn  judges  taken  from  the  people, 
and  open  to  objection  by  either  party.     And  in  criminal  cases 

1  "  Res  in  judicium  dedueta  non  videtur,  si  tantum  postulatio  simplex  eelebrata  sit, 
vel  actionis  species  ante  judicium  reo  cognita.  Inter  litem  enim  contestatam  et 
editam  actionem  permultum  interest.  Lis  enim  tunc  contestata  videtur,  cum 
judex  per  narrationem  negotii,  causam  audire  oseperit"  (Cod.  Just.,  lib.  iii.  tit.'ix.  de 
litis  contestcaione).  The  Ktis  contestcaio  marked  the  time  when  the  suit  was  deemed  to 
have  really  commenced. 

=  Montesquieu  thus  describes  it :  "  Chaque  ann^e  le  pr^teur  formait  une  liste,  ou 
tableau  de  ceux  qu'U  choisissait  pour  faire  la  fonctiou  de  jug^s  pendant  I'ann^e  de 
aa  magietrature.  On  en  prenait  le  nombre  suffisant  pour  chaque  affaire.  Ce  se  pra- 
tique h,  peu  pr&  de  meme  en  Angleterre.  Et  ce  qui  dtait  trfes  favorable  t  la  liberty 
c'est  que  le  preteur  prenait  lea  juges  du  consentemeut  des  parties.  Le  grand 
nombre  dea  recusations  qui  I'ou  peut  faire  aujourd'hui  en  Angleterre  revient  k 
peu  prJiB  k  cet  usage.  Ces  juges  ne  deoidaient  que  des  questions  de  fait,  par  example 
si  une  somme  avait  6t6  pay^e  ou  non,  si  une  action  avait  m  commise  ou  non  maia 
pour  lea  questions  de  droit,  coinmea  eUes  demandaient  une  oertaine  capacity'  elles 
gtaient  port^ps  au  tribunal' dea  centumviri.  Les  rois  se  r&erver^nt  le  jugement  des 
affaires  criminelles,  et  lea  consuls  leur  sucoedferent  en  cela.     Cela  fit  faire  la  loi 


THE  SOMAN  SYSTEM  OF  JUSTICE.  XXI 

wHeh  were  capital,  there  could  be  no  sentence  without  an  appeal 
to  the  peopla 

Another  eminent  writer  on  the  subject  says,  "  And  the  distinc- 
tion between  the  magistratus,  the  person  under  whose  jurisdiction 
a  particular  cause  arose,  and  particular  parties  contended — and  the 
judge  or  judges  to  whom  the  investigation  of  the  facts  in  dispute 
was  referred,  is  to  be  traced  throughout  the  changes  of  Eoman 
jurisprudence.  The  duty  of  the  magistrate  in  matters  of  conten- 
tious jurisdictions,  was  to  conduct  the  preliminary  proceedings,  to 
ascertain  the  points  really  in  dispute  between  the  parties,  to  in- 
struct the  judges,  and  sanction  their  appointment"  {Phillimore's 
Introduc.  to  Roman  Law,  19).  When  the  question  was  ascertained, 
then  it  would  be  remitted  for  trial  (a).  In  short,  under  the  Eoman 
system,  there  were  the  judices  legis  and  judices  facti,  who  answered 
to  our  jurors.  And  in  criminal  matters,  it  was  a  fundamental  prin- 
ciple of  Eoman  law  that  a  free  citizen  could  not  be  condemned 
without  the  judgment  of  his  fellow-citizens. 

At  all  events,  trial  by  jury,  so  often  supposed  to  be  essentially  of 
English  origin,  was  part  of  the  Eoman  system.  It  has  been  well 
said  by  a  learned  and  talented  writer,  whose  untimely  loss  in  this 
country  all  lovers  of  learning  and  genius  deeply  deplore,  "  It  is 
hardly  possible  to  conceive  a  stronger  proof  of  that  ignorance  of 
the  most  ordinary  topics  connected  with  general  jurisprudence 
which  has  been  so  long  the  characteristic  of  the  most  eminent 
lawyers  in  this  country,  than  the  notion  so  vehemently  entertained 
and  so  popularly  received,  that  the  jury  is.  of  peculiarly  English 
origin.  The  principle  and  essence  of  a  jury — which  involves  the 
selection  of  judges  unknown  beforehand  from  a  particular  body, 
and  gives  to  those  judges  the  power  of  deciding,  with  certain 
restrictions,  and  under  the  direction  of  certain  rules,  on  the  question 
in  dispute — is  to  be  found  in  the  institutions  of  many  other  coun- 

Valerienne,  qui  permit  d'appeler  au  peuple  de  toutes  les  ordonnances  des  consuls  qui 
mettraient  en  peril  la  vie  d'un  eitoyen.  Les  consuls  ne  purent  plus  prononcer  una 
peine  capitale  centre  un  eitoyen  remain  que  par  la  volont^  du  peuple"  (De  I'Esprit 
des  Lois,  1.  xi.  c.  18). 

(a)  "  Quas  aetiones,  ne  populus  prout  vellet,  institueret,  certas  solemnesque  esse 
voluerunt"  {Dig.  de  orig.  Jur.  leg.  ii.  sec.  6).  The  object  was,  to  fix  the  question. 
"  Les  Eomains  introduisirent  des  formules  d'actions,  et  dtablirent  la  necessity  de 
diriger  chaque  affiiire  par  Taction  qui  lui  ^tait  propre.  Cela  ^tait  necessaire  dans 
leur  manifere  de  juger  ;  il  fallait  fixer  I'^tat  de  la  question,  pour  que  le  peuple 
I'eut  toujours  devant  les  yeux.  Autrement,  dans  le  cours  d'une  grande  affaire,  cet 
^tat  de  la  question  changerait  coutinuellement,  et  on  ne  le  reoonnaitrait  plus'' 
(Montetquieu,  de  I'Esprit  des  Loit,  L  vi.  c.  i). 
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tries.     The  trial  of  a  citizen  by  other  citizens  and  a  judicial  autho-- 
rity,  in  causes  civil  as  well  as  criminal,  inherent  in  every  freeman, 
•was  the  comer-stone  of  the  Athenian  constitution,  and  was  thence 
restored  to  the  Eoman"  (Phillimore's  Intro,  to  Roman  Law,  p.  17). 

The  Eoman  law  treated  very  carefully  the  functions  and  duties 
of  the  magistrates  or  officers  to  whom  were  entrusted  the  exercise  of 
criminal  jurisdiction  in  the  provinces  of  the  empire,!  which  was 
subject  to  supreme  control ;  and,  when  allowed  to  be  exercised  by 
delegates,  was  in  cases  of  conviction  submitted  to  the  revision  of 
the  superior  ruler.  And,  more  particularly,  in  the  Eoman  law  are 
to  be  found  all  the  principles  of  a  just  and  intelligent  system  of 
criminal  procedure ;  a  fair  opportunity  for  defence,  and  a  just 
examination  into  the  truth.  2 

It  cannot  but  be  observed  that  a  just  and  rational  system  such 
as  this  was  well  calculated  to  attract  the  respect  and  confidence  of 
provincial  subjects  among  whom  it  was  established ;  and  all  who 
were  Eoman  citizens  were  entitled  to  the  benefit  of  it.  But,  fur- 
ther, so  well  fitted  for  imperial  sway  was  the  Eoman  law,  that  it 
made  careful  provision  for  the  administration  of  justice,  not  only 
as  between  Eoman  citizens,  or  foreign  subjects  entitled  to  the  rights 
and  privileges  of  Eoman  citizens,  but  also  as  between  them  and 
foreigners,  or  foreign  subjects,  not  entitled  to  those  privileges. 
And  this  jurisdiction  was  found  so  excellent,  that  it  was  afterwards 
adopted  for  the  whole  body  of  the  Eoman  citizens.  "  As  there  was 
intercourse,  without  community  of  law,  between  the  Eoman  civis 
and  the  -peregrinus,  particular  magistrates  were  req^uired  to  adjust 
litigation  that  arose  between  them,  and  these  were  the  recuperatores. 
It  was  usual  for  the  Eomans,  in  their  treaties,  to  stipulate  expressly 
that  a  tribunal  should  be  constituted  to  determine  the  difierences 
of  individuals  belonging  to  the  foreign  nation  and  to  their  own. 
The  judges,  therefore,  were  not  to  proceed  according  to  the  strict 

1  The  pro-consuls  had  legates  who  could  decide  civil  or  criminal  causes  subject  as 
to  criminal  sentences  to  the  revision  of  the  pro-consul.  "  Legati  non  solum  civiles 
sed  etiam  criminales  causas  audiant,  ita  ut  si  sententiam  in  reos  ferendam  providerint 
ad  pro-oonsules  eos  transmittere  non  morentur"  {Cod.  Just.  lib.  i.  tit.  xxxv.,  de  officio 
pro-eonsulis  et  legati).     This  is  an  instance  of  the  careful  regulation  of  these  offices. 

2  "  Defensionis  facultas  dauda  est  his  quibus  aliquam  inquietudinem  fiscus  infert" 
(Lib.  7,  CO.  deJur.fisc.)  So  Paulus  :  "Ne  hi  qui  defendendi  sunt  subitis  acousatorum 
eriminibus  opprimantur ;  quam  vis  defensionem  quoounque  tempore,  postulante  reo  ne- 
garenonoportet;  adeoutproptereaet  difFeranturetproferautur  eustodise"  (i.  18  sec 
19,  Dig.  de  Quest.)  "  Sciant  cuncti  aocusatores  earn  se  rem  deferre  in  publicam  notio- 
nem  debere,  quse  munita  sit  idoneis  testibus,  vel  instructa  apertissimis  documeutis  vel 
indioiis  ad  probationem  indubitatis,  et  luce  olarioribus  expedita"  (i.  25,  co.  de  probat\ 


THE  ROMAN  SYSTEM  OF  EULE.  XXlll 

rules  of  Eoman  law,  but  according  to  substantial  equity.  The 
recuperatores  were  not  at  first  included  in  the  list  of  judges  between 
Eoman  citizens  (de  curice  judices).  The  term  was  confined  to  those 
here  mentioned,  and  to  the  judges  in  the  provinces,  "who  were  called 
peregrini  recuperatores,  in  the  same  sense  as  one  of  the  praetors 
was  called  peregrinus.  The  proceeding  before  recuperatores  was 
afterwards  extended  to  the  deputes  of  Eoman  citizens,  and  the  mat- 
ter was  thus  brought  to  a  more  speedy  conclusion"  {Phillimore's 
Study  of  the  Roman  Law,  p.  30).  Thus,  therefore,  the  jurisdiction 
provided  for  foreign  subjects  was  so  good  that  it  was  afterwards 
adopted  for  citizens. 

In  order  to  provide  every  possible  security  against  injustice, 
appeals!  were  allowed  from  the  provinces  to  the  supreme  tribunal 
of  the  empire,  and  the  appellate  jurisdiction  was  protected  by 
numerous  edicts. 

Nor  was  this  all.  For  in  every  city  there  was  special  provision 
made,  by  means  of  a  particular  public  ofiicer,^  for  the  protection  of 

^  Thus,  as  to  judicial  functionaries  in  the  provinces,  and  appeals  allowed  from 
them  to  the  imperial  city,  there  is  an  edict,  "  Ad  UnlTersos  Provinoiales  :"  "A  pro- 
oonsulibus,  et  comitihus,  et  his  qui  vice  prsef eotorum  oognosount,  sive  ex  appellatione, 
sive  ex  delegatioue,  sive  ex  ordine  judicaverint,  provocari  permittemus,  &c.  A 
prsefectis  autem  praetorio,  provocare  nou  sinimus"  {Ood.  Just.  lib.  vii.  tit.  62,  s.  19). 
And  again,  "De  provinoiis  ex  quibus  appellatur  ad  prasfectum  urbi."  "  Cum  appel- 
latio  interposita  fuerit  per  Europam,  &c.,  praefeoturae  hujua  urbis  judicium  sacrum 
appellator  observet"  {Jbid.  s.  23).  The  judicial  and  equitable  functions  of  the  gover- 
nor of  a  province  were  recognised  :  "  Si  residuum  debti  paratus  es  solvere,  praeses 
provincise  dabit  tibi  arbitrum,  apud  quern  quantum  sit,  quod  superest  ex  debito, 
examinabitur,"  &c.  (Cod.  Jvst.  lib.  viii.  tit.  27,  o.  5). 

^  The  "  defensor,"  a  functionary  whose  office  was  peculiar  to  the  Eoman  system, 
and,  if  its  duties  were  in  any  degree  carried  out,  it  must  have  been  of  infinite  service. 
In  the  Cod.  Just.  lib.  i.  tit.  Iv.,  there  is  a  distinct  head,  "  De  Defensoribus  Civitatum," 
and  under  this  head  an  edict,  s.  4,  "  De  Officio  Defensorum,"  applying  to  all  the 
provinces.  "In  defensoribus  universarum  provinoiarum  erit  administrationis  hsec 
forma ;  scilicit,  ut  in  primis  parentis  vicem  plebi  exhiheas ;  descriptionibus  rusticos 
urbanosque  non  patiaris  adflige ;  officiahum  insolentise,  et  judicum  procacitate 
occuras,  ingrediendi,  cum  voles,  ad  judicem  liberam  habeas  facultatem,"  &c.  (Ibid.) 
And  there  is  a  special  edict  in  favour  of  the  husbandmen,  s.  3,  "De  Ruaticis  :"  "Utili 
ratione  perspeetum  est,  ut  innocens  et  quieta  rusticitas,  peculiaris  patrocinii,  id  est 
defensoris  locorum  beneficio,  perfruatur."     Another  edict  is  remarkable :  it  runs  thus 

«  Si  qui  eorum  qui  provinoiarum  reetoribus  obsequuntur,  quique  in  diversis  agunt 

officiis  principatus,  et  qui  sub  quocunque  prsetextu  publici  muneris  poasunt  esse  terri- 
biles,  rusticano  oupiam  neeessitatem  obsequii  quasi  mancipio  sui  juria  imponant,  aut 
aervum  ejus  vel  forte  bovem  in  usus  proprios  necessitatesque  converterint ; 
ablatis  omnibus  facultatibua  perpetu6  subjugentur  exilio"  (Ood.  Just.  lib.  xi.  tit.  53, 
B.  2).  This  shows  that  the  coloni  were  capable  of  property,  though,  as  they  them- 
aelves  were  attached  to  the  estates  of  their  lords,  so  was  their  property,  and  hence 
it  could  not  legally  be  employed  for  the  advantage  of  others,  off  the  estates.     The 
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the  provincial  subjects  from  oppressive  abuse,  and  it  was  his  peculiar 
duty  and  function  to  interpose  for  their  protection ;  and  repeated 
edicts  were  issued  to  enforce  the  observance  of  this  duty,  especially 
in  regard  to  the  weaker  and  humbler  classes  of  the  community. 

Nor  was  this  all.  For  the  Eoman  system,  as  established  under 
the  emperors,^  made  provision  for  obtaining,  by  means  of  pro- 
vincial councils  or  assemblies,  the  general  sense  of  the  community, 
and  thus  ascertaining  their  wants  and  wishes,  as  a  means  of  assist- 
ing the  judgment,  either  of  the  provincial  ruler  or  of  the  emperor, 
as  to  the  measures  to  be  adopted  for  their  welfare. 

And  although  it  is  true  that,  under  the  Eoman  rule,  the  provin- 
cial subjects  of  the  empire  were  embraced  in  a  comprehensive  and 
elaborate  system  of  taxation,  it  was  administered  by  regular  officers, 
carefully  regulated  and  controlled  by  law.  And  as  the  revenue 
was  mainly  levied  by  contributions  in  kind,2  analogous  to  those 
derived  by  private  owners  of  estates  from  the  coloni  or  cultivators, 
the  combined  effect  of  both  systems  was  rather,  by  enforcing  in- 

language  of  the  edict,  it  will  be  observed,  is  extremely  expressive  as  to  the  possibility 
of  oppression  on  the  part  of  the  officers  of  the  provincial  governors,  and  shows  a 
sincere  desire  to  prevent  it. 

'  Thus  there  was  an  edict  of  Theodosius  :  "  Si  quid  extraordinarium  consilium 
postulatur,  cum  vel  ad  nos  est  mittenda  legatis,  vel  nostriB  sedi  aliquid  intimandum  ; 
id  quod  inter  omnes  communi  consUio  tractatuque  convenerit,  minime  in  examen 
cognitoris  ordinarii  referatur,  provincialium  enim  desideria,  quibus  necessaria  ssepe 
fortuitis  easibus  remedia  deposcuntur,  vobis  a  oognoscere  atque  explorare  permitti- 
mus ;  ut  sint  examinis  tui,  quse  ex  his,  auxilio  tuo  protinus  implenda  sint,  et  quae 
clementise  nostrse  auribus  intimanda  videantur.  In  loco  autem  publico,  de  commune 
utilitate  provincialium  sententia  prof eratur ;  atque  id  quod  majoris  partis  probaverit 
ad  sensus,  solennis  firmet  auctoritas."  This  was  in  the  year  395,  some  time  before 
the  abandonment  of  Britain  by  the  Romans,  and  it  contains  the  whole  principle  of 
popular  councils,  not  as  mere  turbulent  assemblies,  bxit  for  the  intelligent  purpose 
of  ascertaining  the  wishes  and  views  of  the  people.  Montesquieu  therefore  did 
injustice  to  the  Roman  rule  in  the  provinces  when  he  described  it  as  a  Turkish  despot- 
ism, "  La  liberty  dtait  dans  le  centre,  et  la  tyrannie  aux  extr^mit^s  "  {De  VEsprit 
des  Lois,  liv.  xi.  c.  19).  He  forgot  that  the  provincial  subjects,  in  a  large  propor- 
tion, had  the  rights  of  Roman  citizens. 

2  The  tenth  book  of  the  Code  is  most  copious  upon  these  subjects.  The  revenue 
was  collected  by  the  "procurator."  It  was  in  a  great  degree  from  impositions  of  a 
certain  proportion  of  the  produce  of  the  earth — corn,  hay,  &c. — which  was  paid  in 
kind  or  in  money,  according  to   arrangement.      In  some  provinces  a  tenth  was 

exacted   (frumentum   decimarum) ;    in    others— those   which  were   conquered an 

arbitrary  quantity  (frumentum  stipendiarum).  Besides  this,  the  natives  supplied 
the  corn  wanted  for  the  army  at  a  fixed  price  (frumentum  emptum),  and  &  certain 
quantity  for  the  use  of  the  governor,  for  which  a  compensation  was  usually  paid  in 
money  (frumentjim  sestimatum).  This  was  on  a  principle  similar  to  that  on  which 
the  coloni  were  bound  to  supply  their  lords  a  certain  proportion  of  the  produce  of 
their  farms.    Allusions  to  these  services  or  impositions  are  frequent  in  the  Code 
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dustry,  and  encouraging  energy,  to  promote  the  cultivation  of  the 
soil,  and  to  develop  the  resources  of  the  country. 

An  elaborate  organisation  for  the  purpose  of  collection  of  a 
revenue  by  regular  officers  of  the  stated  under  the  control  of  law, 
that  revenue  in  the  main  derived  from  the  cultivation  of  the  soil, 
aided  by  a  social  rural  organisation  directed  to  the  same  object, 
as  it  had  such  an  obvious  effect  in  developing  the  resources  of  the 
country,  would  be  likely  to  be  perpetuated  under  any  subsequent 
rule.     And  so,  it  will  be  found,  it  was  under  the  Saxons. 

So  much  for  the  civil  laws  and  institutions  of  the  Eomans.  It 
remains  to  notice  their  ecclesiastical  laws  and  institutions,  which, 
after  the  conversion  of  the  empire  to  Christianity,  and  the  estab- 
lishment of  the  Christian  church,  became  adapted  to  the  relation 
of  union  between  the  church  and  the  state. 

The  ecclesiastical  divisions  and  organisation  of  the  Eomans,  after 
this  period,  appear  to  have  been  based  upon  the  civil ;  and  thus,  as 
there  were  civil  "  dioceses  "  or  provinces,  there  were  ecclesiastical ; 
and  as  there  were  "  manors,''  so  there  were  parishes,  which  appear 
originally  to  have  been  derived  out  of,  or  founded  upon  them,  by 
endowments  of  lands,  and  glebes,  and  tithes,2  emanating  from  the 
lords  of  manors. 

■'  Thus,  an  edict  of  Theodosius  relating  to  the  order  in  which  dignities  should  be 
conferred,  has  this  under  the  second  head,  "  Seeundo  veniant  vacantes,  qui  prjEsentes 
in   comitatu  illustrie  dignitatis  cingulum  meruerunt.     Sed  administratores  quidem 

etiam,  comites  rei  privatse  vacantibus,  omnibus  honorarii,  anteponi  censemus 

ut  prsefectorius  questorio  praeponatur ;  non  vacans  comes  thesaurorum,  Tel  comes  rei 
privatae,  honorario  questorio,  vel  magistri  officiorum  prseferatur  (Cod.  Juat.  lib.  xii. 
tit.  8,  s.  2).  The  "comes  thesaurorum"  is  by  the  commentator  explained  as  "pra:- 
positus  regulium  thesaurorum  "  (which  answers  well  to  the  original  functions  of  the 
sheriff,  who  was,  and  is  still,  the  collector  of  the  royal  dues)  or  "  Prsefectus  serarii."  Now, 
in  the  most  ancient  of  our  chronicles,  it  is  mentioned  that  there  were  "  consuls,"  or 
"  counts,''  and  vice-consuls,  or  viscounts,  and  the  Latin  title  of  the  sheriff  is  vicecomes- 

2  By  a  Eoman  council  a.d.  380,  it  was  decreed,  "  Ut  decennse  atque  primitias 
a  fidelibus  darentur "  (Baron.  Annal.  torn.  iv.  an.  382,  p.  375).  There  can  be  no 
doubt  that  tithes,  or  endowments  out  of  the  produce,  as  well  as  glebes,  or  endow- 
ments out  of  the  land  itself,  were  of  Eoman  origin,  as  also  all  church  dues  or  obla- 
tions. The  Eomans,  when  pagans,  often  devoted  a  tenth  of  the  produce  to  the  sup- 
port of  temples.  Thus,  for  instance,  in  Cicero,  "Decimam  Hercule  devovere  "  (Cic. 
Nat.  Deoi:  3,  36).  "Neque  Herculi  quisquam  decimam  vovit,  unquam  si  saepius 
factus  fuisset."  The  deciication  was  recognised  by  the  Eoman  law,  as  in  the  law 
received  from  Ulpian  by  Justinian  :  "  Si  decimam  quis  bonorum  vovit,  decima  non 
priuB  esse  in  bonis  definit  quam  fuerit  separata,  et  si  forti  qui  decimam  vovit,  de 
cesserit  ante  se  positionem,  hrores  ipsius,  hsereditario  nomini  decimae  obstrictus  est, 
voti  enim  obligationem  ad  hseredem  transire  constat  (Tit.  de  poll.  cit.  b.  ii.  c.  2). 
The  idea  of  a  compulsory  obligation  to  pay  tithes  arose  at  a  later  period,  and  was 
founded  upon  the  dedication.    But  the  dedication  was  originally  customary. 
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Upon  this  subject,  however,  of  ecclesiastical  law,  it  is  veiy 
necessary,  before  coming  to  the  consideration  of  the  history 
of  English  law,  to  consider  what  had  been  the  imperial  law  of 
the  Christian  empire  of  Eome,  as  to  the  province  of  the  church 
and  the  power  of  the  bishops,  and  the  privileges  of  the  clergy, 
not  merely  in  matters  spiritual  or  ecclesiastical,  but  even  in 
matters  temporal.^  Because,  as  the  Eoman  law  in  general  was  the 
foundation  of  the  laws  of  Christian  Europe,  so,  especially  upon  this 
matter  of  the  power  of  the  church  and  the  privileges  of  the  clergy, 
it  naturally  formed  the  model  for  the  laws  of  the  various  mon- 
archies which  arose  out  of  the  ruins  of  the  empire,  and,  in  par- 
ticular, for  those  of  our  own,  and  it  would  be,  it  is  evident,  impos- 
sible to  form  a  fair  judgment  upon  the  controversies  which  arose, 
on  the  settlement  of  our  laws  and  constitutions,  upon  this  subject, 
without  having  some  regard  to  the  laws  which  formed  the  source 
and  origin  of  the  pretensions  out  of  which  these  controversies 
arose. 

An  enlightened  and  philosophical  historian,^  who  has  been  cited 
more  than  once,  has  described  the  extent  and  the  causes  of  the 
influence  acquired  by  the  church  on  the  decline  of  the  empire : 
"From  the  commencement  of  the  fifth  century,  the  Christian 
clergy  had  a  powerful  means  of  influence.  The  bishops  and  clergy 
had  become  the  first  municipal  magistrates.  Of  the  Eoman  empire 
there  remained,  strictly  speaking,  nothing  but  its  municipal  govern- 
ment. By  the  ruin  of  the  cities,  and  the  oppression  of  despotism, 
the  curiales,  or  municipal  bodies,  had  fallen  into  apathy  and  dis- 
arrangement. The  bishops,  on  the  contrary,  and  the  body  of  the 
clergy,  fuU  of  life  and  zeal,  naturally  came  forward  to  superintend 
and  to  direct  all.  It  would  be  injustice  to  reproach  them  with  it,  to 
accuse  them  of  usurpation;  it  was  the  natural  course  of  things. 
The  clergy  alone  had  moral  strength  and  energy;  they  became 
powerful  everywhere.     Such  is  the  law  of  the  world." 

"  This  resolution  is  manifest  in  all  the  legislation  of  the  emperors 
of  that  age.  Open  the  Theodosian  or  Justinian  Code,  and  you  find 
an  immense  number  of  laws  referring  municipal  affairs  to  the 
bishops  and  the  clergy."  3 

1  Vide  Cod.  T/ieod.,  lib.  xvi.  tit.  11 ;  Cod.  Justin,  lib.  i.  tit.  i  ;  Bingham,  Origines 
sive  A  ntiq.  Eccles.,  torn.  i.  lib.  ii.  cap.  7. 

^  Guizot's  Hist.  Gen.  de  la  Civiliz.  en  Europe,  2me  lieoon.  p.  55-58. 

*  For  this  M.  Guizot  cites  Cod.  Just.,  lib.  i.  tit.  4,  "  De  episcopali  audientia,  efc 
diversis  capitulis  quae  ad  jua  curamque  pertinent  Pontificalem,"  whicli  amply  bears 
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The  Christian  emperors  commenced  with  the  protection  of  the 
Christian  church,  and  then  lent  to  its  laws  all  the  sanction  of  the 
state.i  The  canons  of  the  councils  were  made  part  of  the  laws  of 
the  empire,  and  the  powers  of  the  state  were  exerted  to  enforce 
them,  so  that  in  the  course  of  time  there  was  no  portion  of  eccle- 
siastical discipline  which  was  not  confirmed  by  imperial  decrees. 
As,  for  example,  the  observation  of  Sundays,  2  and  other  festivals  of 
the  church,  the  canonical  penalties  decreed  by  the  church  against 
the  transgression  of  her  laws,  among  her  members; 3  the  canons 
relating  to  the  election  of  bishops,  to  residence,  or  to  simony.* 

The  fundamental  principle  laid  down  by  the  imperial  law  of 
Christian  Eome  was,  that  to  the  church  belonged  the  direction  of 
spiritual  matters,  to  the  state  the  regulation  of  matters  temporal ; 
so  that,  as  the  state  recognised  the  church,  it  was  the  duty  of  the  state 
to  protect,  to  sanction,  or  to  enforce  the  laws  of  the  church  ;  a  prin- 
ciple, it  will  be  observed,  based  entirely  upon  the  voluntary/  adop- 
tion by  the  state  of  the  laws  of  the  church,  in  consequence  of  the 

out  his  testimony.  One  section  is  "  De  hia  qui  ex  consensu  litigant  apud  episcopum  " 
s.  7  (Honorius,  a.d.  398).  So,  ».  8,  "  Episoopali  judicium  ratum  sit  omnibus,  qui  se 
audiri  a  sacerdotibus  elegerint,  eamque  illorum  judioationi  adhibeudam  esse  reveren- 
tiam  jubemas,  quam  Testris  def erri  necesse  est  potestatibus,  quibus  non  licet  provooare. 
Per  judicium  quoque  officia,  ne  sit  cassa  episcopalis  cognitio,  definitioni  executio 
tribuatur  "  {Arcad.  and  Hon.,  a.d.  408).  So  s.  13,  "  De  clerioos  lite  pulsantibus  ; " 
so  s.  19,  "De  defensoribus  civitatum;"  "ita  enim  eos  prsecipimus  ordinari,  ut  re- 
verendissimorum  episcoporum  nee  non  clericorum  ac  possessorum,  et  curialium,  decreto 
constituantur  "  (a.d.  506).  So  Just.,  lib.  i.  tit.  4,  "  de  episoopali  audientia ;  "  lib.  i.  tit. 
55,  "  De  defensoribus."     And  so,  in  numerous  other  titles. 

1  The  canons  of  the  four  general  councils  which  had  sat  before  the  time  of  Jus- 
tinian, and  which  had  been  successively  confirmed  by  the  emperors  under  whom  they 
were  convened,  were  placed  by  him  among  the  laws  of  the  empire  :  "  Saneimus  igitur 
vicem  legum  obtinere  sanctas  ecclesiasticas  regulas,  quse  b.  Sanctis  quatuor  conoiliis  ex 
positse  sunt  aut  formatse.  Prsediotarum  enim  quatuor  synodorum  dogmata  sicut 
sanctas  Scripturas  acoipimus,  et  regulas  sicut  leges  observamus  "  [Just.  Novella,  131, 
c.  1 ;  eS  vide  Cod,  Just.,  lib.  i.  tit.  1,  h.  7).  This  was  after  the  Roman  occupation  of  this 
country  ceased,  but  before  the  foundation  of  the  Christian  Saxon  kingdom,  and,  upon 
its  foundation,  the  princes  and  prelates  naturally  took  these  Roman  laws  as  their 
guides,  as  is  manifest  from  the  preambles  of  their  written  laws. 

^  Thus,  as  to  the  observation  of  Sunday,  there  was  this  edict,  "  Omnes  judices, 
urbanaeque  plebes,  et  cunoturum  artium  officia,  venerabili  die  Solis  [i.e.,  Dominico 
die)  quiescant.  Euri  tamen  positi,«  agrorum  oulturse  liberfe  inserviant,  quoniam  fre- 
quenter evenit  ut  non  aptus  alio  die  frumenta  sulcis,  aut  vinse  scrobibus  mandentur, 
ne  ocoasione  moinenti  pereat  commoditas  oselesti  provisione  concessa "  (Cod.  Just., 
lib.  iii.,  tit.  12,  s.  8). 
3  {Cod.  Theod.,  lib.  xvi.,  tit.  2  ;  Just.  Nov.,  c.  i.  s.  10.) 

*  {Cod.  Just,,  lib.  i.,  tit.  3,  n.  31).  All  this  may  have  been  wrong  in  principle,  but 
that  is  a  question  which  does  not  belong  to  a  work  on  legal  history,  which  deals  with 
the  facts,  as  to  the  origin,  the  causes,  and  the  development  of  laws. 
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state's  acknowledgment  of  her  divine  authority,  and,  therefore,  not 
at  all  involving  any  impeachment  or  disparagement  of  the  inde- 
pendence of  the  state.i 

The  policy  of  these  laws  is  a  question  which  belongs  rather  to 
the  philosophy  than  the  history  of  laws.  The  points  important  to 
be  observed  in  a  work  on  legal  history  are,  that  these  laws  were  laws 
of  the  state ;  that  they  were  based  upon  the  will  of  the  state, 
founded,  rightly  or  wrongly,  upon  certain  views  of  the  state,  as  to 
their  tendency  to  promote  the  welfare  of  the  empire ;  that  they 
belong,  therefore,  to  the  domain  of  secular  law ;  and  that,  as  they 
formed  the  basis  of  the  policy  of  the  empire  as  to  the  church,  they 
naturally  and  unavoidably  influenced  the  laws  and  legislation,  of 
the  Christian  states  derived  out  of  the  ruins  of  the  empire,  and,  in 
particular,  of  our  own.^ 

Upon  this  fundamental  principle,  all  the  former  privileges  or 
immunities  conferred  by  the  state  upon  the  church  or  the  clergy 
were  granted  as  volimtary  concessions  by  the  state ;  the  very  grant- 
ing of  which  implied  and  involved  that  they  emanated  from  the 
state,  so  that  no  extent  to  which  they  were  carried  could  affect  its 
independence.  Thus  it  was  with  the  immunities  of  the  clergy 
from  taxation  or  services ;  3  and  thus  it  was  with  the  still  more 
important  question  of  their  exemption  from  secular  jurisdiction, 

'  "  Maxima  quidem  in  homiaibus  sunt  dona  Dei  i,  supemd  collata  dementia  sacer- 
dotium,  et  imperium,  et  illud  quidem  divinis  ministrans,  hoc  autem  humanis  prsesidens 
ac  diligentiam  exliibens.  Ex  uno  eodemque  prinoipio  utraqueprocedentiahumanam 
exornant  vitam.  Bene  autem  omnia  geruntur,  et  oompetenter,  si  rei  principium  fiat 
deoens  et  amabile  Deo.  Hoc  autem  futurum  esse  oredimus,  si  sacrarum  regularum 
observatio  custodiatur,  quam  justi  et  laudandi  et  adorandi  inspectores  et  ministri  Dei 
verbi  tradiderunt  apostoli,  et  sancti  patres  custodlerunt  et  explanaverunt "  {Just.  Nov. 
vi.,  Pref).  This  was  putting  it  on  the  ground  of  the  wHl  of  the  state,  with  a  view  to 
its  own  benefit,  and  the  good  of  the  empire.     And  so  it  was  always  put. 

^  It  wUl  be  observed  all  through  the  voluminous  imperial  edicts  on  the  subject, 
that  this  legislation  is  based  upon  the  imperial  mind  and  will  as  to  what  would  be 
the  proper  policy  to  piu-sue,  and  as  to  the  advantages  to  be  derived  from  the  estab- 
lishment of  the  church ;  and  all  the  rest  is  deduced  from  that  establishment.  It  is 
not  put  upon  any  inherent  or  precedent  right  of  the  church  to  control  the  civil  power  ; 
and  so  as  to  the  laws  founded  afterwards  upon  this  view. 

3  The  principle  of  such  exemption,  at  all  events,  from  all  services  or  burdens  detri- 
mental to  the  independence,  or  derogatory  to  the  dignity,  of  ecclesiastics,  is  abun- 
dantly established  in  the  imperial  edicts  {Cod.  Theod.,  lib.  xvi.,  cit.  2).  The  emperor 
Honorius  restored  or  confirmed  the  real  immunities  of  the  clergy  from  mean  taxes 
and  duties,  or  extraordinary  burdens  {Cod.  Theod.  lib.  xvi.,  tit.  2),  "nihil  extraordina- 
rium  ab  hdc  (jugatione)  superi  inducti  turn  ve  flagitetur,  nulla  positium  instauratio, 
nuUo  translationum  solioitudo  gignantur"  {Ibid.)  The  principle  was  followed  by 
our  law  in  exempting  the  benefices  of  the  church  from  feudal  burdens. 
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whicli  afterwards,  in  the  middle  ages,  occasioned  such  controversies, 
in  our  own  and  in  other  countries. 

Upon  that  principle,  above  all,  was  this  privilege  of  the  clergy 
based ;  and  upon  that  principle,  indeed,  it  was  carried  much  further 
by  the  imperial  edicts — even  to  the  extent  of  allowing  laymen 
to  decline  the  jurisdiction  of  the  lay  tribunals,  and  refer  their 
disputes  to  the  bishops.i  And  the  governors  of  provinces  were 
directed  to  enforce  the  episcopal  decrees. 

This,  be  it  observed,  was  clearly  only  a  delegation  of  the  power  of 
the  state  to  the  bishops ;  it  was  open  to  the  state  to  select,  or  allow 
the  people  to  select,  ecclesiastical  judges  as  well  as  secular ;  it  was 
a  matter  entirely  of  state  policy,  of  state  regulation,  and  there- 
fore, to  whatever  extent  it  was  carried,  it  could  not  possibly  involve 
any  disparagement  of  the  independence  of  the  state.2 

In  an  age  when  the  policy  of  the  state  actually  allowed  its  own 
tribunals  to  be  displaced,  and  the  episcopal  authority  substituted 
even  as  between  laymen,  and  as  regarded  temporal  matters,  it  is 
not  surprising  that  it  should  have  allowed  the  episcopal  authority 
an  extensive  jurisdiction  over  the  ecclesiastics,  either  in  civil  or 

1  This  the  ecclesiastical  historians  tell  us  was  done  by  Constantine  ;  whose  father 
died  at  York,  and  in  whose  time  there  was  the  closest  connexion  between  Rome  and 
Britain.  "Fuit  hoc  etiam  argumentum  vel  maximum  reverentise  quam  piua  prin- 
ceps  erga  religionem  gerebat.  Nam  et  omnea  ubique  clericos  immunitate  donavit, 
lege  hac  de  re  speoialiter  dati  ;  et  litigantibus  permisit  ut  ad  episooporum  judicium 
provooarent,  si  magistratus  civiles  rejicere  vellent  eorum  autem  sententia  rata  esset, 
aliorumque  judicum  sententiis  praevaleret  perinde  ac  si  ab  imperatore  ipso  data 
fuisset;  utque  res  ab  episoopis  judioatas,  rectores  provinciarum  eorumque  offioiales 
executione  mandarent"  (Sozomen  Eccl.  Hist.,  lib.  i.  u.  ix. ;  Anaales  du  Moyen  Age,  v.  i. 
c.  ii. ;  et  vide  Theod.  Ood.  Extrav.  i.  p.  260). 

2  The  imperial  policy  in  fact  varied  upon  it ;  thus  we  find  a  decree  of  Honorius 
rather  restrictive  of  the  episcopal  jurisdiction  to  spiritual  causes.  "Quoties  de 
religione  agitur,  epiacopos  convenit  judicare  ;  cseteras  vero  causas  quse  ad  ordinaries 
cognitores  (seu  judices),  vel  ad  usum  public!  juris  (i.e.,  juris  communis)  pertinent, 
legibus  oportet  audiri "  (Cod.  Theod.,  lib.  xvi.  tit.  xi.  c.  i. )  On  the  other  hand,  in 
the  Justinian  code,  we  find  two  constitutions  of  the  same  emperor  giving  to  the  bishops 
generally,  the  power  of  judging  definitely  even  in  temporal  matters,  like  the 
prsetoriuiii  prefect,  but  with  fcvo  qualifications  :  that  the  jurisdiction  could  only  be 
exercised  by  consent  of  the  parties,  and  only  in  civil,  not  criminal  matters.  "  Si  quis 
ex  consensu  apud  saorse  legis  antistitem  litigare  voluerint,  non  vetabuntur  ;  sed  ex- 
perientur  illius  in  clvili  duntaxat  negotio;  more  arbitri  sponte  residentes  judicum 
(Cod.  Just.  lib.  i.  tit.  iv.  s.  7).  "  Episcopale  judicium  ratum  sit  omnibus,  qui  se 
audiri  a  sacerdotibus  elegerint,  eamque  illorum  judicationi  adhibendam  esse  reveren- 
tiam  jubemus,  quam  vestria  deferri  necease  est  potestatibus  (i.e.,  potestatibus  prsefecti 
prsetorio)  a  quibus  non  licet  provocare  "  (Ibid.  s.  8).  These  fluctuations  and  varia- 
tions of  imperial  legislation  on  the  subject  clearly  show  that  it  was  a  matter  entirely 
of  state  policy,  and  could  not  compromise  state  independence. 
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criminal  matters,  and  whether  as  regarded  their  persons  or  their 
property.  1 

The  imperial  law  upon  this  principle  laid  it  down  that  in  civil 
matters  clerics  must  be  brought  before  the  episcopal  jurisdiction 
in  the  first  instance,  and  in  criminal  matters,  before  the  episcopal 
or  the  lay  tribunal ;  but  that  the  guardians  of  churches  could  not 
be  cited  except  before  the  bishops,  and  that  the  bishops  could  not  be 
prosecuted  before  the  secular  judge,  for  any  cause  :  on  which  it  will 
be  observed  that  the  very  laws  by  which  the  state  endeavoured  to 
secure  the  independence  of  the  church  attested  its  own  independ- 
ence, and  showed  that  it  was  not  a  claim  of  inherent  right  in  the 
church,  but  of  voluntary  concession  by  the  state.  Nor  can  it  be 
surprising  that  the  law  of  the  church  should  have  supported  in 
this  matter  the  law  of  the  state,  and  that  canonists  should  have 
followed  jurists  and  legists.2 

Indeed,  the  laws  of  the  empire  upon  this  subject  went  to  the 
full  extent  of  the  most  extreme  pretensions  of  canonists  in  later 
times ;  and  it  is  impossible  to  study  them  at  this  day  without 
surprise.  The  judicial  powers  of  the  bishops  either  over  ecclesias- 
tics or  laics,  were  by  no  means  the  greatest  of  their  powers.  The 
imperial  laws  conferred  upon  them  the  most  important  powers, 
and  Confided  to  them  the  most  important  functions  of  secular 
administration,  or  the  affairs  of  government.  ^ 

^  Thus  we  find  a  law  of  the  emperor  Honoriua :  "  Clericoa  non  nisi  apud  episcopos 
accusare  eonvenit.  Igitur  si  episoopus  vel  presbyter  apud  episoopura  (siquidem  alibi 
non  oportet)  a  qua  libet  persona  fuerint  aoousati,  noverit  doceuda  probationibus, 
monatanda  documentis  crimina  se  debere  inferre"  {Cod.  Theod.,  lib.  xvi.  tit  ii.  c.  61). 
It  is  true  that  another  emperor  rather  varied  this ;  but  then  Justinian,  it  will  be  seen 
restored  it ;  and  again  it  may  be  observed  that  these  variations  and  fluctuations  of 
imperial  policy  only  prove  its  entire  independence  of  ecclesiastical  power, 

^  Cod.  Just.  lib.  i.  tit.  i.     Episcopali  audientia  (Just.  Nov.  131,  c.  1). 

3  Thus  an  imperial  edict  (a.d.  368)  charged  the  bishops  to  watch  over  merchants, 
in  order  to  prevent  or  correct  injustice,  especially  to  the  poor.  "  Negotiatores,  si  qui 
ad  domum  nostram  pertinent,  neamodum  mercandi  videantur  exoedere,  Christiani 
(quibuB  verus  cultus  est,  adjuvare  pauperea,  et  positos  in  necessitate),  provideant 
episoopi "  {Cod.  Just.  lib.  i.  tit.  iv.  s.  i.)  So  a  law  §f  the  emperor  Houorius  and 
Theodoras  the  younger  (a.d.  409)  ordered  that  the  defensors  of  cities  should  be 
chosen  by  the  bishops  at  a  meeting  of  the  clergy  and  chief  citizens.  It  has  already 
been  mentioned  that,  as  a  part  of  the  policy  of  the  Christian  empire,  there  was  in 
every  city  a  public  functionary  charged  with  the  protection  of  citizens  against  all 
oppressions,  either  of  magistrates  or  private  citizens  {Cod.  Theod.  lib.  i.  tit.  xi.  ■ 
Cod.  Just.  lib.  i.  tit.  iv.)  Another  edict  of  the  emperor  was  this :  "Defensores  ita 
prsecipimus  ordinari,  ut  sacris  orthodoxse  religionis  imbuti  mysteriis,  revendissi- 
morum  episcoporum  neo  non  clericorum,  et  honoratorum,  ao  possessorum  et  curialium 
decreto  oonstituantur ;  de  quorum  ordinatioue  referendum  est  ad  illuBtrissimam  prce- 
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The  imperial  laws  charged  the  bishops  in  the  provinces  of  the 
empire  with  the  protection  of  orphans,  slaves,  prisoners,  and  gener- 
ally of  all  wretched  or  defenceless  persons,  whose  age  or  condition 
rendered  them  more  liable  to  oppression.  By  virtue  of  these  laws, 
the  bishops  were  bound,  in  conjunction  with  the  civil  magistrate, 
to  interfere  in  the  nomination  of  tutors  and  trustees,  to  watch  over 
the  liberty  of  children  abandoned  by  their  parents,  to  visit  pri- 
soners and  ascertain  the  causes  of  their  detention,  and  watch  over 
the  police ;  to  admonish  the  civil  magistrates  of  any  disorders,  and 
to  report  to  the  emperor  any  neglect  of  the  magistrate  to  repress 
such  disorders.! 

These  laws  themselves  no  doubt  abundantly  indicate  the  inde- 
pendence and  supremacy  of  the  state  in  secular  matters,  and  show 
that  all  these  concessions  of  power  to  the  ecclesiastical  authorities 
were  emanations  of  state  policy ;  but  for  that  very  reason  it  is  not 
surprising  that  they  should  have  been  made,  in  after  ages,  in  all 
countries  which  had  been  parts  of  the  Eoman  empire,  and  where 
these  laws  had  been  enforced,  and  among  others,  in  our  own,  the 
basis  of  a  system  of  policy  similar  in  character.^ 

Such  was  the  system  of  rule — civil  and  ecclesiastical — established 

torianam  potestatem ;  ut  literia  ejusdem  magnificse  sedis  eorum  solidetur  auotoritas  " 
(Cod.  Just.  lib.  i.  tit.  Iv.  s.  8.  tit.  iv.  s.  19).  Other  edicts  allowed  young  people, 
free  or  slave,  to  have  recourse  to  the  protection  of  the  bishop  against  their  parents  or 
owners,  when  these  were  vicious;  as  the  court  of  Chancery  in  this  country  is  re- 
sorted to  to  remove  improper  guardians.  "  Si  lenones  patres,  et  domini  suis  filiabus 
vel  ancillis  peocandi  necessitatem  imposurint,  liceat  filiabus  et  ancillis,  episcoporum 
imploratio  suffragio,  omni  miseriarum'  necessitate  absolvi"  [Cod.  Just.,  lib.  i.  tit. 
iv.  s.  12.  t.  14).     So,  under  many  similar  titles. 

^  Most  of  these  imperial  constitutions  are  collected  in  the  first  book,  Justinian  Code, 
tit.  i,  s.  22-24,  30,  33.  One  instance  may  suffice  as  a  specimen.  "  Neminem  volumus 
in  custodiam  conjici,  absque  jussu  magistratuum  provinciarum,  aut  defensorum  civi- 
tatum.  De  his  autem  quicunque  conjecti  aut  conjiciendi  sunt,  Deo  amabiles  locorum 
episoopos  jubemus  per  uuam  cu jusque  hebdomadse  diem,  eos  qui  in  custodid  habeutur 
visitare,  et  diligenter  iuquirere  causam  ob  quam  detinentur,  et  sive  servi  sint,  sive  liberi, 
sive  pro  pecuniis,  sive  pro  aliis  criminationibus,  sive  pro  homicidiis  conjecti,  magis- 
tratus  admonere,  quam  eos  qui  sunt  in  provinciis,  ut  ea  exequantur  circa  ipsos,  quae 
divalia  nostra  constitutio,  ad  illustres  prefeotos,  ea  de  re  emissa  prseoipit,  lioentia 
data  Deo  pro  tempore  episcopis,  si  quam  negligentiam  admissam  cognoverint,  ab 
magistratibus  vel  iis  quse  Ulis  parent  officiis,  talem  ipsorum  negligentiam  indicandi, 
ut  conveniens  adversus  negligentes  animi  nostri  motus  insurgat "  (Ibid.  s.  22). 

'  Imperial  laws  were  sometimes  even  addressed  to  prelates.  Thus,  for  instance, 
the  eighth  novella  of  Justinian,  which  regards  elections  and  duties  of  magistrates, 
■was  addressed  to  metropolitans  :  "  Traditae  nobis  b,  Deo  reipublicse  curam  habentes, 
et  in  omni  justitia  vivere  nostros  subjectos  studentes,  subjectam  legem  scripsimus  ; 
quam  tuae  sanctitati,  et  per  earn  omnibus  qui  tuse  provincse  sunt,  facere  manifestam 
bene   habere  putavimus.      Tuse  igitur  sit  reverentise  et  caeterorum  (episcoporum) 
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in  this  country  for  some  centuries.  It  seems  a  probable  and  reason- 
able opinion  that  under  such  circumstances  the  laws  and  constitu- 
tions of  the  Eomans  should,  as  the  Britons  grew  more  and  more 
civilised,  be  adopted  by  them,  and  become  in  a  great  degree 
blended  with  their  customs  and  institutions,  even  if  the  two  races 
were  not  in  a  great  degree  blended,  as  they  undoubtedly  were  to  a 
very  considerable  extent.l 

It  wiU  have  been  seen  how  calculated  such  a  wise,  complete,  and 
salutary  system  of  rule  must  have  been,  on  the  one  hand,  to  im- 
plant itself  firmly  in  a  country,  and,  on  the  other  hand,  to  attract 
the  respect  and  confidence  of  the  inhabitants,  and  blend  its  laws 
and  institutions  with  their  customs.  And  it  is  to  be  borne  in 
mind  that  not  only  would  the  Britons  naturally  adopt  the  laws 
and  institutions  of  the  Eomans,  but  a  large  portion  of  the  popula- 
tion, in  that,  as  in  all  the  other  European  provinces  of  the  empire, 
was,  from  various  causes,  and  especially  from  the  constant  influx 
either  of  military  or  civilian  colonists/  actually  Eoman,  or  com- 
posed of  Eoman  citizens. 

The  influence  of  Eoman  laws  and  institutions  upon  the  barbarian 
nations  they  subdued  has  not  escaped  the  attention  of  historians. 
Several  passages  in  the  earlier  chapters  of  Gibbon   abundantly 

liajo  oustodire,  et  si  quid  transoendatur  h  judicibus,  ad  nos  referre "  {Jitst.  Edict. 
Archiepiscopis,  Nov.  viii.) 

1  Thus  Sir  M.  Hale,  writing  upon  this  subject  in  his  History  of  the  Common  Law, 
u.  5,  though  clinging,  as  all  our  common  law  writers  do,  to  the  notion  of  British  laws, 
says,  that  "  though  a  change"  of  the  laws  of  a  conquered  country  was  rarely  universally 
made,  especially  by  the  Bomans,  yet  that  they  in  their  own  particular  colonies,  planted 
in  conquered  countries,  observed  the  Roman  law,  which  might  by  degrees,  without 
any  rigorous  imposition,  gain  and  insinuate  themselves  into  the  conquered  people, 
and  so  gradually  obtain  and  insensibly  conform  them — at  least  so  many  of  them  as 
were  conterminous  to  the  colonies  and  garrisons — to  the  Eoman  law  ;  "  and  that  the 
Eomans  rarely  made  a  rigorous  and  universal  change  of  the  laws  of  the  conquered 
country,  "  unless  they  were  such  as  were  foreign  or  barbarous,  or  altogether  inconsis- 
tent with  the  victor's  government ; "  which  those  of  the  Britons  on  the  arrival  of  the 
Romans  undonbtedly  were.  As  regards  nations  which  have  settled  laws  and  civilised 
institutions,  what  Hale  says  is  undoubtedly  true,  and  it  applies  to  the  invasion  of  the 
Saxons  upon  the  Romanised  Britons — civilised  and  settled  by  four  centuries  of 
Roman  occupation. 

2  Montesquieu,  citing  Tacit.  Ann.  lib.  xHi.  c.  27, "  date  fusum  in  corpus,"  &c.,  notices 
this  constant  flow  of  citiisens  or  enfranchised  slaves,  as  colonists,  into  the  provinces  : 
"  Le  nombre  du  petit  peuple,  presque  tout  compost  d'affranohis  ou  de  fik  d'affran- 
chis,  devenant  incommode,  on  en  fit  des  colonies,  par  le  moyen  des  quelles  ou  s'assura 
de  la  fid^lite  des  provinces.  C'dtait  une  circulation  des  hommes  de  tout  I'univers. 
Rome  les  recevait  esclaves,  et  les  renvoyait  Remains  "  {Grand  et  Decad.  des  Rom.  o. 
13).  Montesquieu  also  alludes  to  the  important  influence  of  intermarriage  "Les 
lois  favorisferent  les  marriages,  et  mSmes  les  reudirent  ndoessaires  "  (Ihid.) 
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attest  it.l  And  then  other  two  causes  would  co-operate  largely  to 
extend  the  influence  of  the  Eoraan  law  in  its  subject  states,  even 
when  that  law  was  not  actually  imposed.  The  one  was  the  advan- 
tage derived  from  becoming  a  Eoman  citizen,  which  could  only  be 
by  adopting  the  Eoman  laws,  and  the  other  was  the  policy  of  the 
Eomans  in  settling  colonies  in  conquered  states.  These  results  are 
thus  clearly  described  by  a  late  lamented  writer,  who  admirably 
united  the  gifts  of  genius  and  of  erudition,  and  whose  untimely 
death  has  been  so  deeply  deplored,  not  only  by  the  profession  but 
by  the  nation  :  "  It  was  a  principle  of  Eoman  law  that  no  Eoman 
citizen  could  be  the  citizen  of  any  other  community  distinct  from 
that  of  Eome,  and  governed  by  diiferent  institutions.  The  towns 
which  the  Eomans  admitted  to  a  share  of  their  rights  were  termed 
municipia.  The  adoption  of  the  Eoman  laws  was  a  necessary 
condition"  (Study  of  the  Roman  Laws,  p.  190). 

Again, — "  It  was  the  profound  policy  of  the  Eomans  to  confiscate 
a  portion  of  the  conquered  territory  and  to  occupy  it  with  their 
awn  citizens,  thereby  at  once  increasing  ultimately  their  own  popu- 
lation, providing  for  the  more  indigent  citizens,  and  riveting  the 
chain  around  the  vanquished.  Originally  the  colonies  were  not 
on  a  level  with  the  municipal  towns ;  they  were  not  admitted  to  a 
participation  in  the  rights  of  Eoman  citizens.     If  one  of  the  states 

'  "  The  same  salutary  maxims  of  government  wLich  had  secured  the  peace  and  obe- 
dience of  Italy  were  extended  to  the  most  distant  conquests.  A  nation  of  Romans 
was  gradually  formed  in  the  provinces,  by  the  double  expedient  of  introducing 
eolouies,  and  of  admitting  the  most  faithful  and  deserving  of  the  provincials  to  the 
freedom  of  Rome.  That  wheresoever  the  Roman  conqueis  he  inhabits,  was  a  very 
just  observation  of  Seneca,  confirmed  by  history  and  experience.  The  natives  of 
Italy  hastened  to  enjoy  the  advantages  of  victory.  These  voluntary  exiles  were  en- 
gaged in  the  occupations  of  agriculture,  &c.  But  after  the  legions  were  rendered 
permanent,  the  provinces  were  peopled  by  a  race  of  soldiers,  and  the  veterans  usually 
settled  in  the  country  where  they  spent  their  youth.  Throughout  the  empire, 
but  more  particularly  in  the  western  parts,  the  most  fertile  districts  and  the  most 
convenient  situations  were  reserved  for  the  establishment  of  colonies,  some  ot  which 
were  of  a  civil  and  some  ot  a  military  nature.  In  their  manners  and  internal  policy 
the  colonies  formed  a  perfect  representation  of  their  great  parent ;  and  they  were  soon 
endeared  to  the  natives  by  the  ties  of  frieudship  and  alliance,  and  a  desire  of  shar- 
ing in  due  time  its  honours  and  advantages.  The  municipal  cities  insensibly  equalled 
the  rank  and  splendour  of  the  colonies.  The  right  of  Latium,  as  it  was  called,  con- 
ferred on  the  cities  to  which  it  had  been  granted  a  more  partial  favour.  The  magis- 
trates, at  the  expiration  of  their  offices,  assumed  the  quality  of  Roman  citizens,  and 
aa  these  offices  were  annual,  they  in  a  few  years  circulated  round  the  principal  fami- 
lies. Thus  the  bulk  of  the  people  acquired,  with  the  title  of  citizens,  the  benefit 
of  the  Roman  laws,  especially  as  to  marriage  testaments  and  inheritances  "  i,Dec.  and 
Pall.  0.  2).     It  would  be  impossible  to  give  a  more  lucid  account. 

C 
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became  a  mumcipium  of  Eome,  it  at  first  retained  its  internal  ad- 
ministration, but  latterly  magistrates  were  sent  from  Eome  for  the 
purpose  of  administering  justice,  prmfecti  juri  dicendo.  The  Lex 
Julia  gave  the  rights  of  Eoman  citizens.  There  were  magistrates 
who  held  an  office  analogous  to  that  of  the  Eoman  prtetor  or 
consuls,  and  who  were  chosen  by  the  people,  and  whose  chief  duty 
was  the  administration  of  justice  "  (Study  of  the  Eoman  Law,  p.  15). 
The  Eoman  system  of  government  in  the  provinces  ^  was  one  so 
complete  and  perfect  in  all  its  parts,  with  such  an  elaborate  organisa- 
sation,  not  only  extending  over  every  part  of  the  country,  but  en- 

^  The  learned  Lingard  gives  a  short  but  clear  sketch  of  it :  "  The  governor  was 
denominated  the  prsefect,  or  propraetor.  He  united  in  his  own  person  every  species 
of  authority  which  was  exercised  by  the  different  magistrates  in  Rome.  He  com- 
manded the  army ;  he  was  invested  with  the  administration  of  justice.  The  power 
of  the  praefects,  however,  was  confined  by  the  Emperor  Hadrian,  who,  in  his  '  per- 
petual edict,'  laid  down  a  system  of  rules  for  the  regulation  of  their  conduct,  and 
established  a  uniform  administration  of  justice  throughout  all  the  provinces.  Subor- 
dinate to  the  prsefect  was  the  procurator,  whose  duty  it  was  to  collect  the  revenue  of 
the  provinces.  When  the  Boman  conquests  in  Britain  had  reached  their  utmost 
extent,  they  were  divided  into  six  provinces,  under  praetors  appointed  by  the  praefect. 
Throughout  the  provinces  were  scattered  a  great  number  of  towns  and  military  posts, 
the  names  of  which  are  preserved  in  the  '  Itineraries '  of  Richard  of  Cirencester,  and 
of  Antoninus.  (There  were  in  all  not  less  than  one  hundred  and  sixty-six  stations, 
besides  smaller  forts.)  They  were  partly  of  British  and  partly  of  Roman  origin,  and 
were  divided  into  four  classes,  gradually  descending  in  the  scale  of  privilege  and  im- 
portance. The  colonies,  of  which  there  were  nine,  included  among  them  London,  Col- 
chester, Bath,  Gloucester,  Chester,  and  Lincoln.  It  was  the  policy  of  Rome  to  reward 
her  veterans  with  a  portion  of  the  lands  of  the  conquered  nations.  Each  colony 
was  a  miniature  representation  of  the  parent  city.  It  adopted  the  same  customs 
was  governed  by  the  same  laws,  and,  with  similar  titles,  conferred  on  its  magisti-ates 
a  similar  authority.  In  Britain  there  were  nine  of  them,  two  civil  and  two  military. 
In  the  constitution  of  the  latter  we  discover  a  striking  similitude  to  the  feudal 
tenures  of  later  ages.  Secondly,  there  were  the  municipal  cities,  the  inhabitants  of 
which  were  exempted  from  the  operation  of  the  imperial  statutes,  and,  with  the  title 
of  Roman  citizens,  possessed  the  right  of  choosing  their  own  decuriones,  or  magis- 
trates, and  of  enacting  their  own  laws.  Privileges  so  valuable  were  reserved  for  few 
and  Britain  could  boast  of  only  two  munidpia,  Verulam  (St  Albans)  and  York.  But 
the  jus  Lata,  or  Latian  right,  was  bestowed  more  liberally.  Ten  of  the  British  towns 
had  obtained  it  from  the  favour  of  different  emperors,  and  were  indulged  with  the 
choice  of  their  own  magistrates,  who,  at  the  expiration  of  the  year,  resigned  their 
offices,  and  claimed  the  freedom  of  Rome.  That  freedom  was  the  great  object  of 
provincial  ambition,  and,  by  the  expedient  of  annual  elections,  it  was  successively 
conferred  on  almost  all  the  members  of  each  Latin  corporation.  The  remaining  towns 
were  stipendiary,  compelled  to  pay  tribute,  and  governed  by  Roman  officers  ap- 
pointed by  the  praetor.  These  distinctions,  however,  were  gradually  abolished. 
Antoninus  granted  to  every  provincial  the  freedom  of  the  city ;  Caraca'Ua  extended 
the  indulgence  to  the  whole  body  of  the  natives"  {Hiat.  Bng.,  vol.  i.  ch.  !)•  so  that 
the  edicts  prohibiting  natives  from  holding  offices  of  trust,  or  holders  of  such  offices 
from  marrying  natives,  would  not  apply  [Cod.  Theod.  viii.,  Pand.  xxii.,  tit.  ii.  tit  xv 
leg.  1). 
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tering  into  all  the  relations  of  life  and  all  classes  of  society,  that  it 
could  hardly  fail  to  implant  its  laws  and  institutions  very  deeply 
even  among  the  native  population ;  and  when  to  this  is  added  the 
establishment  of  colonies,  the  erection  of  municipal  corporations, 
the  operation  of  the  manorial  system,  and  the  effect  of  intermar- 
riages in  blending  the  Eoman  and  the  British  races,  it  is  impossible 
not  to  see  that  Soman  laws,  institutions,  and  ideas  must  have  taken 
firm  root,  especially  as  there  was  a  uniform  administration  of  jus- 
tice 

Those  who  had  been  so  long  accustomed  to  the  Eoman  rule 
would  probably,  even  while  asserting  their  independence  of  it,  de- 
sire to  preserve  the  laws  and  institutions,  the  advantage  of  which 
they  had  so  long  enjoyed ;  ^  and  the  voice  of  history  assures  us  that 
this  was  so  in  point  of  fact. 

From  these  causes,  it  was  impossible  but  that,  in  the  course  of 
the  centuries  during  which  the  whole  fabric  of  Eoman  society  and 
of  Eoman  civilisation,2  with  all  its  laws  and  institutions,  was  firmly 

'  Thus  the  learned  Ling.ird,  citing  Zosimns,  telU  us  that  when  the  Emperor  Hono- 
rius  wrote  to  the  Biitish  authoi'ities  to  provide  for  their  own  safety,  and  tlie  Roman 
magistrates  were  deposed,  "the  British  states  themselves  re-established  civil  govern- 
ment on  a  similar  foundation."  And  the  historian  adds:  "As  the  colonies,  'muni- 
cipia,'  and  Latin  towns  had  always  formed  so  many  separate  commonwealths,  under 
the  superintendence  of  the  provincial  presidents,  they  would  probably  wish  to  retain 
the  forms  of  government  to  which  they  had  so  long  been  accustomed  "  [Hist,  of  Eng., 
vol.  i.  c.  1).  The  learned  historian,  indeed,  seems  to  have  supposed  that  u  state  of 
anarchy  ensued,  in  which  all  laws  and  institutions  perished;  but  this  is  opposed  to 
the  ^ws  of  Savigny  and  of  Guizot,  and  is  not  sufficiently  supported  by  authority. 
And  even  if  it  were,  the  tradition  of  such  laws  and  institutions  would  remain  long 
after  the  institutions  were  destroyed. 

^  One  of  the  most  learned  and  acute  writers  on  our  earlier  history,  Sir  Francis  Pal- 
grave,  has  ably  enforced  this  view.  "The  Romans,"  he  says,  "fortified  many  strong 
cities  in  difierent  parts  of  the  island,  and  these  colonies,  or  '  rnunieipia,'  were  peopled 
with  Roman  inhabitants,  who  came  hither  from  Italy  accompanied  by  their  wives 
and  children.  The  Britons,  or  at  least  those  tribes  who  inhabited  the  vicinity  of  the 
Roman  colonies,  soon  adopted  and  emulated  the  customs  of  their  masters.  They 
learned  to  speak  the  Latin  language,  adopted  Latin  names  and  Roman  manners. 
British  princes  were  allowed  to  retain  their  dominions  beneath  the  Roman  supre- 
macy. In  other  districts  the  land  was  allotted  out  to  the  Roman  colonists,  under 
whose  power  the  British  cultivators  of  the  soil  passed  into  a  state  of  prsedial  slavery 
or  viUenage.  The  colonial  policy  of  Rome  sustained  some  alterations  in  form 
between  tUe  age  of  Agricola  and  the  fifth  century,  but  the  main  principles  remained 
unchanged.  Taking  the  reign  of  Constantine  as  the  middle  point  of  development, 
the  whole  Roman  empire  was  divided  into  four  great  '  prefectures'  or  governments, 
Britain  being  included  in  the  jurisdiction  of  the  prefect  of  Gaul.  The  prefectures 
were  divided  into  dioceses,  and  Britain  was  a  diocese.  The  dioceses  were  divided 
into  'provinces;'  subjected  to  presidents  or  consulars,  and  vicars  or  vice-consulars, 
each  order  in  their  degree  invested  with  the  various  powers  of  judicial  government 
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established  here,  those  laws  and  institutions  must  have  taken  deep 
root,  the  institutions  through  their  being  everywhere  planted,  and 
the  laws  through  their  becoming  incorporated  with  the  customs  of 
the  people. 

It  is  the  opinion  of  those  whose  researches  into  our  early  history 
give  their  opinions  highest  authority,  that,  after  the  decline  of  the 
Eoman  empire  and  the  withdrawal  of  the  Eoman  legionaries,^  the 

and  civil  policy.  The  military  command  of  the  provinces  was  intrusted  to  the 
'  comites,'  each  having  his  own  district  or  territory  "  (io  which  we  see  the  origin  of  the 
comitatus,  or  county).  "  From  the  reign  of  Constantine  these  functionaries  held  a  con- 
spicuous rank  in  the  state,  and  were  gradually  invested  with  civil  as  well  as  military 
rank.  The  cities  enjoyed  considerable  privileges,  and  possessed  a  distinct  political 
existence.  The  ruling  body,  termed  the  curia,  was  composed  of  senators  or  deca- 
riones ;  and,  moreover,  besides  the  municipal  corporations,  each  city  had  its  'colleges,' 
or  guilds,  of  tradesmen  and  artificers.  The  prefects  and  other  governors  were  prac- 
tically in  their  own  departments  despotic  ;  yet  a  species  of  controlling  power  existed 
in  the  provincial  councils  or  assemblies,  the  constitution  of  which  cannot  be  precisely 
defined,  though  deputies  from  the  cities  and  great  landed  proprietors,  and  probably 
the  bishops,  had  seats"  (Rise  and  Progress  of  the  English  Commomoealth,  u.  i.  and  xi.) 
"  The  councils  assembled  in  course,  and  at  stated  times  of  the  year,  nnless  any  emer- 
gency arose,  in  which  case  they  were  summoned  by  the  rescript  of  the  emperor.  If 
local  regulations  only  were  required,  the  councils  were  authorised  to  enact  ordinances ; 
but  in  matters  of  importance,  and  especially  if  the  provincials  needed  the  redress  of 
any  grievances,  they  could  only  address  their  petitions  to  the  emperor.  In  many 
parts  of  the  empire,  such  as  Narbonensian  Gaul,  these  councils  appear  to  have  been 
engrafted  upon  the  institutions  existing  among  the  conquered  nations.  Was  this  the 
case  in  Britain  !  The  question  is  interesting,  but  difficult.  It  is  sufficient  to  observe, 
however,  that  these  local  legislatures,  however  qualified  their  powers  might  be,  con- 
tinues! to  keep  alive  a  feeling  of  national  or  independent  existence  and  prevented  thft 
provinces  from  being  merged  in  the  vast  orb  of  the  empire.  And,  transmitted 
through  the  middle  ages,  they  became  one  of  the  elements  at  least  out  of  which 
the  parliaments,  states-general,  and  other  legislative  assemblies  of  modem  Europe 
were  gradually  formed  "  (Itdd.)  The  exact  conformity  of  all  this  with  the  tenor  of  the 
imperial  edicts,  on  the  one  hand,  and  the  language  of  the  Koman  or  Saxon  historians, 
on  the  other,  will  be  apparent ;  and  there  is  also  an  entire  accordance  between  the 
views  of  Palgrave  on  the  subject  and  those  of  Savigny,  Mackintosh,  and  Guizot. 
Elsewhere  Sir  F.  Palgrave  says  :  "  These  provincial  assemblies  participated  in  all  the 
feelings  and  opinions  of  their  countrymen,  and  virtually  represented  the  wealth  and 
respectability  of  the  laud  "  (//««.  of  the  Anglo-Saxons,  ch.  i.)  What  strong  ter.dency 
all  this  must  have  had  to  deepen  the  hold  of  Roman  laws  and  institutions  on  the 
country,  and  how  contrary  it  is  to  the  common  notion  that  these  assemblies  were  of 
Saxon  origin,  need  not  be  pointed  out.  The  Saxon  assemblies  were  mere  turbulent 
assemblies  of  the  people,  without  representation. 

1  This  was  only  a  withdrawal,  be  it  observed,  of  the  legions  who  had  remained  em- 
bodied, or  had  newly  arrived.  There  was  no  wholesale  withdrawal  of  the  Roman 
population,  or  of  the  settled  Roman  colonists;  and  indeed  it  is  obvious  that  the 
British  must  have  become  Romanised,  and  the  two  races  blended,  in  the  course  of 
centuries.  Sir  F.  Palgrave  says  ;  "  The  Bretwaldas  (or  British  or  Saxon  rulers)  must 
be  considered  as  the  successors  of  the  Roman  emperors  or  rulers,"  and  we  may  affirm 
that,  so  soon  as  the  royal  authority  became  developed  among  any  of  the  barbai-ians 
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Eomanised  Britons  (the  two  races  having  heen  so  long  together  that 
they  must,  to  a  great  extent,  have  become  blended)  retained,  as 
might  be  expected,  the  Koman  ideas  of  government,  and  the  Roman 
laws  and  institutions,  and  that  these  were  likewise,  in  a  similar 
way,  transmitted  to  subsequent  races  of  barbarian  invaders,  who, 
before  their  conquests  were  complete,  became  blended  with  the 
Eomanised  inhabitants  of  the  island. 

Nothing  is  more  remarkable  in  the  history  of  this  country  than  the 
gradual  blending  of  the  successive  races  and  their  laws  and  institu- 
tions, and  one  of  the  most  remarkable,  though  perhaps  least  recog- 
nised illustrations  of  this,  is  afforded  by  the  manner  in  which  the 
Eoman  occupation  1  paved  the  way  for  the  Saxon  invasion,  and,  on 
the  other  hand,  prepared  the  way  for  the  adoption  by  the  Saxons 
of  the  Eoman  institutions. 

There  would,  therefore,  it  is  manifest,  be  every  reasonable  pro- 

who  settled  on  Boman  ground,  all  their  kings  took  upon  themselves,  as  far  as  they  could, 
to  govern  according  to  the  spirit  of  the  Koman  policy,  and  agreeably  to  the  maxims 
prevailing  in  the  decline  of  the  empire,  and  declared  in  the  imperial  law  (Ibid.) 

^  It  has  already  been  mentioned  that  it  was  the  habit  ot  the  Romans  to  form  mili- 
tary colonies  in  conquered  countries,  settling  their  legions  in  the  districts  in  which  they 
were  posted,  by  grants  of  land,  on  military  tenure.  Thus  Sir  F.  Palgi'ave  says  :  "  The 
general  system  of  defence  was  founded  upon  the  principle  ot  paying  the  soldier  by 
giving  him  land.  Thus  the  march  or  border  countries  were  granted  almost  entirely 
to  the  Limitanean  soldiery,  upon  conditions  which  have  been  well  described  as  contain- 
ing the  germ  of  the  feudal  tenures.  Such  land  could  not  be  alienated  to  a  non-mili- 
tary owner.  The  Limitanean  soldiery,  as  their  name  imports,  continued  settled  on 
the  frontiers ;  but  in  the  same  manner,  or  nearly  so,  were  all  the  other  Roman  legions 
rooted  and  fixed  in  the  interior  of  Britain.  They  were  permanently  established  in  the 
island,  and  military  service  was  an  imperative  condition."  In  process  of  time  the  same 
system  was  applied  to  barbarian  troops  in  the  service  of  the  empire,  and  thus,  as  Sir 
F.  Palgrave  states,  two  German  tribes  became  established  in  Britain,  and  of  course 
Eomanised.  The  result  of  this  in  promoting  the  invitation,  or  invasion  of  others 
and  their  adoption  of  the  Roman  institutions,  will  be  apparent.  And  this  system,  on 
the  one  hand,  greatly  conduced  to  the  rise  of  barbarian  rule,  and,  on  the  other  hand, 
tended  to  subject  it  to  the  influence  of  Eoman  institutions.  For,  as  Sir  F.  Palgrave 
points  out,  the  power  of  the  local  legionaries,  combined  with  the  influence  of  provin- 
cial assemblies,  would  combine  to  support  provincial  rulers  who  assumed  an  independ- 
ent position.  That  there  were  such  rulers  in  Britain  after  the  decline  of  the  Roman 
emperor,  is  a  fact  of  which  there  is  no  doubt.  These  rulers  aped  Roman  power,  and 
called  themselves  emperors.  And,  as  Sir  F.  Palgrave  says,  "  Unconscious  of  the  ends 
which  they  were  destined  to  accomplish,  the  provincial  emperors  may  be  considered 
as  the  precursors  of  the  barbarian  dynasties.  The  political  ancestry  of  the  ancienj; 
monarchs  of  Anglo  Saxon  Britain  must  therefore  be  sought  amongst  these  sovereign 
Britcms  "  {ffist  of  the  Anglo-Saxons,  u.  i.)  "  Princes  reigned  in  Britain  long  after  the 
extinctionof  theRoman  power  who  traced  their  descent  from  Maximus  "  (Ibid.)  "  And 
when  the  connexion  between  Rome  and  Britain  was  entirely  severed,  Britain  broke 
into  various  independent  states;  but  there  remained  a  Eoman  party,  headed  by  men 
of  Koman  name  "  {Ibid.) 
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bability  that  the  Roman  laws  and  institutions  would  be  adopted  ii 
this  country,  and  would  continue  to  exist  here  even  after  thi 
Roman  rule  was  at  an  end.  Nor  is  it  left  to  probability ;  it  is  con 
verted  to  the  positive  certainty  of  historic  truth  by  the  actua 
existence  of  the  laws  of  the  Romanised  Britons,^  compiled  at  i 
period  posterior  to  the  termination  of  the  Roman  rule  in  the  island 
and  anterior  to  the  later  Saxon  laws. 

The  Roman  Britons  are  found,  according  to  these  laws,  to  hav( 
had,  in  the  first  place,  a  clear,  definite,  and  decided  view  of  thi 
superior  powers  and  prerogatives  of  the  sovereign  ruler,  as  repre 
sen  ting  the  state,2  especially  as  to  the  iiltimate  ownership  of  lauc 
unappropriated,  or  on  failure  of  legal  owners,  or  the  like. 

In  these  laws,  of  wliicli  there  was  a  Latin  version,  will  be  founc 
clear  traces  of  the  Roman  system  of  organisation, 3  of  Romai 
division,  and  of  Roman  laws  and  institutions,  which  coult^  nevei 
have  been  derived  from  the  Saxons,  seeing  that  they  are  vastlj 
superior  to  the  latest  Saxon  laws,  and  there  is  no  mention  in  th( 
Saxon  laws   of   their  establishment,   and   such   of  them  as  ar( 

^  The  body  of  laws  compiled  by  Howell  Dhu  in  Wales  in  tlie  tenth  century — A.B 
'940 — about  the  time  of  the  laws  of  Edgar.  It  has  already  been  seen  that  the  Britone 
before  the  Romans  came,  were  mere  barbarians,  and  had  no  laws  at  all ;  so  that  an; 
laws  they  had  afterwards,  especially  as  they  corresponded  closely  with  the  Roman,  cai 
only  be  ascribed  to  a  Roman  source.  It  need  hardly  be  stated  that,  at  the  close  o 
the  Saxon  Conquest,  the  independent  Britons  had  been  forced  mauily  into  Wales,  am 
Lord  Hale-  admits,  in  commenting  on  the  "Statutum  Walliae"  {tcimp.  Edward  I.] 
which  recites  a  certain  law  or  custom  in  Wales,  differing  from  our  own,  that  it  is  evi 
dence  of  what  was  the  British  law.  But  then  he  forgot  that  this  must  have  been  i 
British  law  derived  from  the  Romans. 

'  Thus  all  lands  were  deemed  to  be  held  of  the  sovereign  as  paramount  lord,  an( 
reverted  to  him  if  the  conditions  on  which  they  were  held  were  not  fulfilled,  or  oi 
failure  of  the  heirs  of  the  pi)ssessor :  "  Si  clericus  fmidum  sub  rege  tenuerit,  cuju 
nomine  servitium  regi  priebere  obligatur,  is  in  curia  pro  fundo  isto  et  rebus  ad  eat 
dem  pertinentibus  respondere  tenebitur  ;  terra  enim  totius  regni  ad  regem  pertinel 
Et  nisi  promte  respondent  ad  regem,  fundus  iste  i-edebit "  (Leg.  Wall.,  lib.  4,  c.  cxxv: 
8.  5).  So  the  prerogative  of  the  sovereign  was  held  to  confer  on  him,  besides  th 
ultimate  property  of  all  the  lands  within  his  territories,  the  ownership  of  th 
sea-coast,  and  of  all  unoccupied  or  waste  places,  as  among  the  Romans  the  vacua  regi 
pertained  to  the  state  (Ihid.,  lib.  i.  c.  47).  Ho  was  also  entitled  to  the  property  ( 
persons  dyinj;  without  issue  (Ibid.) 

"  Thus  it  appear?  that  the  country  was  divided  into  counties,  and  into  "  cantreds 
or  "  hundreds,"  and  also  into  tithinga  or  tens.  So  it  appears  that  there  were  "  tons 
"  tiiwns,"  which  were  farms  or  vills— no  doubt  the  Roman  manors.  Beyond  a 
doubt  there  were  the  Roman  "  colon! "  or  serfs,  for  they  are  mentioned  by  the  nan 
of  "  villani,"  and  these  belonged  to  manors.  The  counties  and  hundreds  could  ni 
have  been  of  Saxon  origin,  for  the  "  shire  "  is  mentioned  in  the  eailiest  Saxon  laws- 
tho.se  of  Ina— as  already  existing;  and,  on  the  other  hand,  hundreds  are  uotmentiow 
until  the  laws  of  Edgar — later  than  these  British  laws. 


THE  KOMAK  LAWS  ESTABLISHED  AMONG  THE  BRITONS.      XXXIX 

inentioned  at  all,  are  only  in  the  earliest  laws  as  already  in 
existence. 

The  Eoman  s)'stem  of  the  occupation  of  the  land  belonging  to  an 
estate,  by  tenants  bound  to  the  cultivation  of  the  soil,  or  to  servile 
labour  upon  the  estate;  appears  clearly  to  have  continued,  and 
with  it  all  the  incidents  of  such  a  tenure  at  the  will  of  the  owner, 
or  lord,  without  any  permanent  estate  or  any  property  in  the  lands 
occupied,  as  in  whichj  however,  customs  or  rights  existed,  or 
were  afterwards  acquired,  l 

These  Eomanised  Britons  had,  like  the  Eomans,  evidently  de- 
rived from  them  regular  rules  of  inheritance,  and  as  to  the  devolu- 
tion of  land  by  descent,  dividing  the  lands  as  the  Eomans  d:d,2 
among  the  children  of  the  former  owner.  And,  at  the  same  time, 
they  had  cherished  a  clear  and  definite  idea  of  property  in  land  in 
the  sense  of  dominion.3 

These  Eomanised  Britons,  too,  had  a  regular  administration  of 
justice,  both  locaH  and  supreme,^  in  which  latter  the  rules  and 
forms  of  procedure,  plainly  borrowed  from  the  Eoman  law,  are  laid 
down  .fully  and  correctly,  embodying  all  the  substantial  features  of 
the  Eoman  civil  procedure. 

It  would  of  course  be  idle  to  suppose  that  these  laws  and  insti- 
tutions coidd  have  emanated  from  the  barbarian  Britons,  and 
equally  idle  to  suppose  that,  though  compiled  in  Saxon  times,  they 

'  "  Villatiorum  filii  in  fundos  paternos  non  suocedent,  communes  enim  enmt  illis 
cum  caeteris  villiiuis.  Filius  tamen  natu  minimus  oiijuslibet  eoriim  patre  mdrtuo 
domicilium  ejus  jure  hereditario  habebit"  (Lej.  Wall.,  lib.  ii.,  c.  12,  b.  11).  "Nulla 
pars  terrsB  queni  villani  incolunt,  regi  deoidet.  Neoulli  villaiii  licibet  alteiius  partem 
emere,  singulorum  enim  partes  eequales  erunt :  neo  regi  ulla  pars  decidet  eo  quod 
sequaliter inter  omnes  vUlanos  dividenda  sit"  (Ibid.  lib.  i.,  e.  xliii.,  s.  2).  The  Roman 
"  coloni "  are  clearly  heie  meant,  for  they  are  mentioned  under  that  name  in  the  Latin 
version  of  the  Laws  of  Ina,  where  also  they  might  have  been  d-erived  from  the  Romans. 
'  There  was  a  fluctuation  in  the  Roman  law  upon  the  subject.  The  Twelve  Tables 
divided  the  land  among  the  sons  only  ;  the  later  law  among  all  the  children.  The 
general  principle  was  a  division  of  the  property.  The  Roman  Britons  appear,  by 
these  laws  of  Wales,  to  have  retanied  the  laws  of  the  Twelve  Tables,  and  divided  the 
land  among  all  the  sons.  This  is  recited  in  the  Statutum  Wallice,  temp.  Edward  L, 
and  Lord  Hale  says  this  is  good  eviJcnce  of  what  the  law  was  among  the  Biitous,  i.e., 
the  Roman  Britons  (Hist,  of  Com.  Law). 
^  Dominus.  Is  qui  rei  dominium  et  proprietam  habet  (Gloss,  a,  Leg.  Wall.) 
*  Controversia  etiam  de  fuiidis  hereditariis  inter  aliquos  inferiore  oognatinnis 
gradu  quam  qui  partitionem  peouliarem  petere  possunt,  in  curia  piincipali  ter- 
minare debent ;  sed  tales lites  inter  propinquos intra  tertiam  generationem,  teruiinandse 
sunt  in  curia  eui  fundus  litigatus  subjacet  (Triads,  colviii.  4). 

'  Tliere  is  a  regular  system  of  procedure  described  in  the  superior  courts,  with  all 
the  forms  in  real  actions  afterwards  described  in  Glanville  or  Bracton. 
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could  have  been  derived  from  the  Saxons,  who  at  that  time  had 
them  not  themselves.^  And  as  by  a  kind  of  exhaustive  process  it 
has  been  shown  that  the  laws  and  institutions  existing  here  at 
the  time  of  the  decline  of  the  Eoman  empire  must  have  been 
derived  from  the  Eomans,  because  the  British  were  mere  barbarians 
before  the  Eomans  came,  so  a  similar  process  leads  to  the  same 
conclusion  as  to  the  Saxons,  who  had  not,  when  they  came  over, 
the  very  rudiments  of  law,  nor  even  the  idea  of  sovereign  power 
which  lies  at  its  basis,  but  were  mere  wandering  predatory  war- 
riors. 2 

The  habits  and  character  of  the  Saxons,^  when  they  invaded  this 
country,  were  such  as  to  preclude  the  possibility  of  their  having 

'  Sir  F.  Palgraye  shows  that  the  Saxons  had  not  even  the  idea  of  supreme 
sovereignty :  having  only  numerous  popular  chiefs  called  eldermen  (Hist,  of  Avglo- 
Sascons,  e.  iv.)  And,  of  course,  such  a  people  had  not  any  notion  of  settled  property, 
.of  regular  judicature,  or  of  regular  law.  They  were  mere  wandering  predatory 
tribes,  each  having  its  own  chieftain.  This  is  the  account  which  Guizot  gives  of 
the  German  invaders  generally,  and  it  was  eminently  true  of  the  Saxons  {Lect.  sur 
la  Civiliz.  en  V Europe).  So  our  own  Hume  calls  them  "those  generous  barbarians," 
though  it  would  be  more  correct  to  call  them  savage  barbarians.  Taking  the 
most  favourable  view  of  them  given  by  Tacitus,  it  is  evident  that  they  were  bar- 
barians. 

^  This  can  be  seen  by  a  comparison  of  their  laws  with  the  contemporary  Saxon 
laws,  which  were  utterly  barbarous.  Added  to  this,  the  Britons  in  AVales  were 
those  who  had  upheld  their  independence,  and  were  in  constant  hostility  with  the 


*  As  they  are  described  by  Tacitus,  they  appear  to  have  been  very  much  in  the 
same  state  as  the  Britons  on  the  arrival  of  the  Romans,  a  rude,  wandering,  war- 
like race,  who  had  many  barbarous  usages,  but  nothing  that  could  be  called  laws  or 
civilised  institutions.  This  indeed  was  impossible,  as  they  did  not  cultivate  the 
ground,  and  had  no  idea  of  that  fixed  property  on  land  which  lies  at  the  basis ,  of 
all  civilisation  and  law.  "  Honoratissimum  eissensus  genus  est  armis  laudare. 
Eliguntur  in  iisdem  conciliis  et  principes,  qui  jura  per  pagos  vicosque  reddunt. 
Centeui  singulis  ex  plebe  comites  consilium  simul  et  auctoritas  adsunt."  Those 
sentences,  detached  from  the  context,  are  often  cited  to  show  that  they  had  the 
division  into  counties  and  hundreds ;  but  the  context  shows  that  this  was  merely 
a  numerical  division  for  military  purposes,  not  a  civil  institution.  "Nihil  autem 
neque  publicse  neque  privatse  rei,  nisi  armati  agunt  .  .  .  Piincipes  pro  victoria 
pugnant,  comites  pro  principe.  .  .  .  Nee  arare  terram,  aut  expeotare  annum,  tam 
facile  persuaseris,  quaui  voeare  hostes  et  vulnera  mereri.  .  .  .  NuUas  Germanorum 
populis  urbes  habitari,  satis  notum  est,  ne  pati  quidem  inter  se  junctas  sedes.  Colunt 
disoreti  ac  diversi,  ut  fons,  ut  campus,  ut  nemus  placuit.  Vices  locant  non  in 
nostrum  morem,  connexis  et  cohserentibus  edificiis;  suam  qiiisque  doraiim  spatio 
circumdat,  &o.  Agri  pro  numero  cultorum  ab  universis  per  vices  occupantur.  . 
Arva  per  annos  mutant,  et  super  est  ager,  nee  enini  cum  ubertate  et  amplitudine 
sole  labnre  ooutendunt,  ut  prata  sepianfc  ;  sola  terra  seges  imperatur  "  (De  Mor.  Germ.) 
It  is  obvious  that  the  usages  of  these  people  were  as  unlike  the  institutions  of  the 
Eomans  or  the  Romanised  Britons  as  possible  ;  so  that  if  afterwards  we  find  them 
with  those  institutions,  it  could  only  be  from  the  latter  they  were  derived. 
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brought  hither  any  of  those  civil  laws  or  institutions  which  were 
afterwards  found  among  them,  and  wliich  therefore  they  must  have 
derived  from  the  Romanised  inhabitants  and  institutions  they  found 
established  here.  All  the  original  habits  and  usages  of  the  Saxons 
were  rude  and  truly  barbarian,  and  such  as  suited  unsettled, 
wandering,  and  uncivilised  tiibes,  and  not  such  as  were  fitted  for 
civilised  life. 

Naturally,  and  indeed  necessarily,  these  barbarians,  when  once 
settled  in  the  country,  and  finding  very  admirable  and  convenient 
institutions  already  implanted  in  it,l  would  adopt  them ;  and  hav- 
ing adopted  the  institutions,  would  as  naturally,  although  gradu- 
ally, adopt  a  good  deal  of  the  laws  which  had  become  blended  with 
them,  and  mixed  up  with  the  customs  of  the  country,  the  more  so, 
since,  having  no  settled  institutions  of  their  own,  there  was  nothing 
to  oppose  to  them.  And  the  history  of  ovir  laws  and  institutions, 
from  the  time  of  the  Saxon  invasion,  is  a  history  of  this  gradual 
progress,  and  of  a  struggle  between  the  principle  of  reason,  repre- 
sented by  the  Eoinan  law,  and  the  principle  of  custom,  represented 
by  the  rude  usages  of  the  barbarians. 

Tribes  which  live  a  wild,  wandering,  warlike  life,  as  the  Saxons 
did,  and  have  no  idea  of  settled  property  nor  cultivation  of  the  soil, 
have  no  idea  of  regular  law,  nor  of  that  supreme  and  sovereign 

^  Thus  Sir  F.  Palgrave  says,  "  So  soon  as  the  royal  authority  became  developed 
among  any  of  the  barbarians  who  settled  upon  the  Eoman  ground,  all  their  kings 
took  upon  themselves,  as  far  as  they  could,  to  govern  according  to  the  spirit 
of  the  Koman  policy,  and  agreeable  to  the  innxims  pievailing-  in  the  decline  of 
the  empire  and  declared  as  the  imperial  law.  This  copy  of  the  Roman  majesty  was 
very  rude  and  inartificial.  The  'witan'  of  the  Anglo-Sazon  and  other  of  the 
barbarian  kingdoms  used  the  codes  and  rescripts  of  the  emperors  as  their  church 
architects  attempted  to  imitate  the  models  afforded  by  the  sacred  structures  of 
imperial  Eome."  "  This  assumption  of  power,  however,''  he  goes  on  to  say,  "  was  not 
unchecked  or  uncontrolled.  While  the  kings  of  the  barbarian  nations  were  striving 
to  clothe  themselves  with  an  imperial  authority,  the  people,  or  the  communities  or 
bodies  of  people  which  they  governed,  strove  eq\ially  to  maintain  their  own  Ger- 
manic freedom  ;  and  the  nobles  in  particular  were  fully  able  to  resist  all  the  coercion 
from  the  royaJ  power.  The  infusion  of  Roman  or  Romanised  doctrines  into  the 
administration  did  not  derogate  from  the  full  exercise  of  all  the  laws  and  legal 
customs  of  the  barbarians,  which  they  considered  as  their  birthright  and  best  privilege. 
Taking  these  things  together,  we  must  consider  the  practical  government  of  the  state 
as  resulting  from  two  opposite  principles,  often  discordant,  and  sometimes  entirely 
hostile  to  each  other  ;  Roman  law,  which  the  king  tried  to  introduce  into  the  adminis- 
tration, and  a  Germanic  law  or  usage  upon  which  that  Roman  law  was  imposed  " 
(Hist,  of  the  Anglo-Saxons,  c.  iv.)  The  philosophical  Guizot  gives  a  very  similar  repre- 
sentation of  the  contest  between  Roman  law  and  barbarian  usages,  a  contest  not 
terminated  until  long  after  the  Norman  Conquest. 
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power  which  is  its  foundation,!  and  hence  they  have  only  some 
rude  usages  rather  than  laws,  popular  assemblies  instead  of 
regular  judicature,  a  rough  kind  of  arbitration  instead  of  regular 
law. 

A  barbarous  tribe,  who  had  neither  cities  nor  cultivation  nor 
civilisation,  could  not  have  originated  civil  institutions,2  which 
it  would  be  absurd  to  attribute  to  them,  when  it  is  an  undoubted 
fact  that  the  Eoinans  had  been  at  pains  to  implant  their  laws  and 
institutions,  and  had  left  them  here  on  their  departure,  along  with 
their  language  and  their  laws. 

The  Saxons,  therefore,  did  not  bring  any  institutions  or  laws 
worthy  of  the  name  with  them.  They  brought  only  rude  barba- 
rian usages,  as  will  be  seen  in  their  written  laws,  which  express  for 
the  most  part  their  own  usages  :  such,  for  instance,  as  the  ordeal 
It  is  manifest  that  they  created  nothing  civilised. 

On  the  other  hand,  it  is  equally  clear  that  thej'  destroyed  nothing 

'  Thus  Montesquieu  says  :  "  C'est  le  partage  de  terras  qui  grossit  priucipalement 
le  code  civil.  Chez  les  nations  oti  Ton  n'aura  pas  fait  ce  partage,  il  y  aura  trfes  peu  de 
lois  civiles.  On  peut  appeler  les  institutions  de  oes  peuples  des  moeiirs  plutot  que  des 
lois"  {De  V Esprit  des  Lids,  1.  xviii.  c.  13).  He  adds:  "Ces  peuples  jouisseut  d'une 
grande  liberty,  car  couiine  ils  ne  cultivent  point  les  terres,  ils  n'y  sont  point  attaches 
ils  sont  errants,  vagabonds,"  &c.  {Ibid.  u.  14).  And  then  he  applies  this  to  the  Ger- 
mans, and  cites  Taoitns  and  Csesiir :  "  Nee  regibus  libera,  aut  infinita,  potestas:  cseterum 
neque  aiiimadverte,"  Sic.  (De  Murihus  (jfer.)  "In  pace  nullus  est  commnnis magistratus; 
Bed  prinoipes  regionum  atque  pagorum  inter  suos  jus  dicunt"  {De  Bell.  Gall.,  lib.  vi.) 
So  Guizot.  "How  can  it  be  maintained  that  German  societywas  well  nigh  fixed, 
and  that  the  agricultural  life  dominated  there,  in  the  presence  of  the  very  fact  of 
migration,  of  invasion,  of  the  incessant  movement  which  drove  the  Germanic  nations 
beyond  theii-  territory  ?  How  can  we  give  credit  to  the  empire  of  manorial  propertj', 
and  of  the  ideas  and  institutions  which  are  connected  with  it,  over  men  who  continu- 
ally abandoned  the  soil  in  order  to  seek  fortunes  elsewhere''  {Bist.  de  Civiliz.  en  Prance). 
There  was  but  the  beginning  of  agricultural  life,  and  that  only  by  the  means  of  slaves : 
"  Servis  uon  in  nostrum  niorem  descriptis  per  familiam  ministeriis,  utuntur.  Suam 
quisque  sedem,  suos  penates  regit.  Frumenti  modum  dominus,  aut  peooris,  ut  colono, 
injungit,  et  servus  liactenus  paret"  {De  Morib.  Germ.) 

2  What  could  such  a  race  liuow  of  either  civic  institutions,  or  of  such  a  system  aa 
that  which  the  Romans  had  fur  the  cultivation  of  the  rural  districts,  and  which  they 
always  established  in  their  colonies  ?  There  were  as  many  as  nine  of  their  civic 
colonies  established  in  this  country,  and  they  were  centres  of  civilisation,  not  only  by 
their  civic  institutions,  bnt  by  those  rural  institutions  by  the  means  of  which  they  culti- 
vated the  surrounding  country.  Thus  of  one,  the  most  ancient  and  important  of  these 
colonies — Colchester — tlie  historian  says,  in  narrating  the  rebellion  "  Quippe  in 
coloniarn  Camalodunum  reoens  deducti,  pellebant  domibus,  extnrbabant  agris,  eap- 
tivos,  seivos  appellando"  (roc.  ^n,.,lib.  U).  So  the  historian,  speaking  generally  of 
the  enliglitened  rule  of  Agricol.i,  say?,  "  Jam  vero  prinoipum  filioa  liberalibus  ai  tibua 
erudire,  et  ingenia  Britannorum  studiis  Gallorum  anteferre,  ut  qni  modo  linguam 
Eomanum  abnuebimt,  eloquentiam  concupiscereut,  inde  etiam  habitus  uostri  honor 
et  frequeus  toga,"  he  {Tac.  Agric.  Vita), 
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civilised ;  that  is,  tliey  destroyed  no  existing  institutions  ;  they 
eradicated  none  of  the  existing  laws  or  usages,  in  which  lay  so  much 
of  Eoman  law.  They  neither  created  nor  destroyed ;  they  adopted 
and  appropriated,  trying,  no  doubt,  to  mix  up  their  own  barbarous 
usages,  which,  however,  it  was  found,  as  will  be  seen,  would  not 
coalesce  or  unite  with  civilised  institutions,  so  that  this  baser  matter 
soon  fell  off,  and  left  the  entire  fabric  of  Eomanised  laws  and  institu- 
tions, save  that  the  Saxons  infused  into  the  Eoman  institutions 
their  own  rough  spirit  of  freedom,  which  gave  them  fresh  life  and 
vigour.  But  tliey  did  not  destroy  the  Eoman  laws  and  institutions. 
The  notion  that  they  did  so  arose  from  an  erroneous  idea  as  to  the 
nature  of  their  invasion.  It  is  imagined  that  there  was  a  sudden 
and  sweeping  Saxon  conquest,  and  hence  it  is  supposed  that  insti- 
tutions entirely  perished  and  disappeared.  The  conquest  of  the 
country  by  the  Saxons  was  a  slow  and  gradual  process,  extending 
over  five  centuries,  and  scarcely  completed  when  the  Danish  in- 
vasion occurred.  And  during  that  long  period,  there  was  of  course, 
to  a  great  extent,  an  amalgamation  between  the  races  and  a  mix- 
ture of  usages  and  laws.  Guizot  points  out  how  fallacious  it  is  to 
suppose  that  these  barbaric  conquests  of  a  country  are  ever  so 
rapid  and  complete  as  to  effect  any  general  and  sweeping  revolu- 
tion; and  he  also  points  out  that  in  those  early  times,  when,  of 
necessity,  the  country,  being  thinly  inhabited,  contained  large 
tracts  of  unoccupied  land,  it  would  naturally  be  here  that  the  suc- 
cessive tribes  of  invaders  would  settle  down,  leaving  the  cities  and 
towns,  which  would  be  stronger  and  more  thiclily  populated,  to 
subsequent  acquisitions  ;  and  the  Saxon  chronicle  shows  that  this 
was  so  in  this  country,  and  that  the  conquest  took  centuries,  by 
which  time  the  two  races  and  their  usages  were  greatly  merged.l 
Thus  it  was,  as  the  great  historian  of  European  civilisation 
pointed  out,  with  the  barbarian  invasions  generally.  They  were 
gradual  and  progressive.  "  Hence  it  happened,  Eoman  society," 
says  Guizot,  "  had  not  so  completely  perished  (in  the  south  of 
Gaul)  as  elsewhere ;  a  little  more  order  and  life  remained  in  the 
cities.  There  civilisation  attempted  to  lift  its  head.  Eoman  society 
had  acted  upon  the  Goths,  and  had,  to  a  certain  degree,  impressed 
them  with  its  likeness"  {Lectures  on  Civilisation,  Lect.  iii.  p.  57). 
"  There  remained  in  the  towns  many  wrecks  of  Eoman  institutions. 
There  is  mention  made  of  public  assemblies  and  municipal  magis- 

^  Lect.  Bur  la  Civilization. 
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trates.  The  affairs  of  the  civil  order,  wills,  gi-ants,  and  a  mul- 
titude of  acts  of  civil  life,  were  legalised  in  the  curia  by  its 
magistrates,  as  was  the  case  with  the  Eoman  municipality  "  (Lect. 
vii.  p.  131).  "  The  spirit  of  legality,  of  regular  association,  came 
to  us  from  the  Eoman  world,  from  the  Eoman  municipalities  and 
laws  "  (Lect.  vii.  p.  432).  "  The  towns,  the  primitive  elements  of 
the  Eoman  world,  survived  almost  alone  amidst  its  ruin.  The 
rural  districts  hecame  the  prey  of  the  barbarians.  It  was  there 
that  they  established  themselves  with  their  men;  it  was  there  that 
they  were  about  to  introduce  by  degrees  totally  new  institutions, 
and  a  new  organisation  "  (p.  440). 

Thus  it  followed,  that  through  the  long  period  occupied  by  the 
Saxon  invasions,  there  was  ample  time  for  amalgamations  of  races 
and  of  usages,  of  laws  and  of  institutions ;  and  there  was  not  any 
sudden  and  general  wreck  of  Eoman  institutions,  as  is  often  sup- 
posed, but,  on  the  contrary,  a  gradual  and  progressive  adoption  of 
them;  the  more  so,  as  the  Saxons,  being  little  better  than  savages, 
had  no  civilised  institutions  of  their  own. 

Since  the  time  when  Eeeve  wrote,  the  most  learned  works  have 
been  written  which  have  shown  the  influence  of  Eoman  laws  and 
institutions  upon  those  of  a  later  age.  Thus,  for  instance,  the 
History  of  the  Roman  Law  in  the  Middle  Ages,  by  Savigny,  a 
work  the  purpose  of  which  was  to  show  that  the  Eoman  law  never 
perished  in  Europe,  but  is  to  be  met  with  throughout  the  period 
extending  from  the  iifth  to  the  thirteenth  centuries  in  a  multitude 
of  institutions,  laws,  and  customs.  This  great  work  was  followed 
up  by  the  great  work  of  Guizot,  on  the  Civilisation  of  Europe,  in 
which  it  is  thus  spoken  of: — "  The  work  of  Savigny,  on  the  history 
of  the  Eoman  law  after  the  fall  of  the  empire,  has  changed  the 
face  of  the  science ;  it  has  proved  that  the  Eoman  law  had  not 
perished ;  and-  that,  notwithstanding  great  modifications,  without 
doubt,  it  was  transmitted  from  the  fifth  to  the  fifteenth  centuiy, 
and  has  always  continued  to  form  a,  considerable  part  of  the  legis- 
lation of  the  west''  {Lectures  sur  la  Civiliz.  en  France,  Lect 
XXX.)  And  the  illustrious  Guizot  himself  attests  the  truth  of  this: 
"  It  follows  evidently  from  the  facts  laid  before  you,  that  not  only 
in  municipal  institutions  and  civil  laws,  as  Savigny  has  proved, 
but  in  political  order — in  all  departments  of  social  and  intellectual 
life,  the  Eoman  civilisation  was  transmitted  far  beyond  the  date  of 
the  empire ;  that  we  may  everywhere  discern  a  trace  of  it  ■  that 
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the  thread  is  nowhere  broken  ;  that  we  may  recognise  everywhere 
the  translation  of  Eoman  society  into  our  own ;  in  a  word,  that  the 
part  played  by  the  ancients  in  modern  civilisation  is  greater  and 
more  continuous  than  is  commonly  thought"  {Ibid.) 

And  the  great  writer  confirms  this  conclusion  by  drawing  our 
attention  to  the  gradual  character  of  the  conquests  by  the  bar- 
barians, which  is  peculiarly  true  of  the  successive  Saxon  invasions 
in  this  country,  occupying  as  they  did  a  period  of  not  less  than 
five  centuries ;  and  the  subjugation  of  the  country  not  being  entirely 
completed,  even  at  the  time  of  the  conquest,  during  the  whole  of 
which  period  an  amalgamation  of  races  and  institutions  was  going 
on.  The  natural  result  of  all  this  would  be,  that,  so  soon  as  the 
barbarians  were  civilised  enough  to  aspire  after  regular  law,  they 
would  soon  begin,  by  degrees,  to  resort  to  the  Eoman.  "After 
the  conquests  of  the  barbarians,"  says  Guizot,  "  there  remained 
considerable  wrecks  of  tlie  Eoman  civilisation.  The  name  of  the 
empire,  and  the  recollections  of  that  great  and  glorious  society,  dis- 
turbed the  memories  of  men,  particularly  of  the  senators  of  towns, 
of  bishops,  and  of  all  those  who  had  had  their  origin  in  the  Eoman 
world.  Among  the  barbarians  themselves,  or  their  barbaric  an- 
cestors, many  had  been  witnesses  of  the  grandeur  of  the  empire : 
they  had  served  in  its  armies  ;  they  had  conquered  it.  The  image 
and  name  of  Eoman  civilisation  had  an  imposing  influence  upon 
them,  and  they  experienced  the  desire,  of  imital;ing,  of  reproducing 
of  preserving  something  out  of  it"  (Lectures  sur  la  Civilization, 
Lect.  iii.) 

This,  certainly,  was  not  less  likely  to  be  true  in  this  country 
than  in  Europe  generally.  Accordingly,  as  the  same  great  writer 
remarks,  the  earliest  efforts  at  legislation  among  the  barbarians 
were  soon  felt  to  be  rude  and  inadequate  to  the  state  of  things  they 
found  existing.  "  One  is  surprised,"  says  M.  Guizot,  "  that  the 
permanence  of  the  Eoman  law,  after  the  fall  of  the  empire,  should 
ever  have  been  doubted.  Not  only  do  the  barbaric  laws  everywhere 
make  mention  of  the  Eoman  laws,  but  there  is  scarcely  a  single 
document  or  act  of  that  epoch  which  does  not,  directly  or  indirectly, 
attest  their  daily  application.  It  was  the  Pandects  which  reap- 
peared in  the  twelfth  century;  and  when  people  have  celebrated 
the  resurrection  of  the  Eoman  law,  it  is  of  the  legislation  of  Jus- 
tinian they  have  spoken,  not  the  perp'etuity  of  other  portions  of  the 
Eoman  law  in  the  west ;  the  Theodosian  code,  for  instance,  and  all 
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the  collections  of  whicli  it  was  the  basis "  {Lect.  sur  la  Clmliza- 


This  would  be  the  natural  result,  and  was  the  actual  result,  of  the 
manner  in  which  the  Saxon  Conquest  was  ultimately,  after  ages, 
effected,  viz.,  that  the  conquered  race  simply  became  their  tributaries.! 
Thpre  could  be  nothing  in  this  to  disturb  or  destroy  the  existing 
institutions,  rural  or  municipal.  The  Saxons  established  themselves 
in  the  manors,  and  adopted  the  manorial  system.  By  degrees  they 
-conquered  the  towns,  and  preserved  the  municipal  system.  There 
is  no  trace  either  of  their  creation  or  destruction  of  either  system. 
They,  indeed,  established  a  system  of  frankpledge,  which  led  to  the 
formation  of  "  boroughs ; "  but  they  did  not  destroy  the  privileges 
of  the  cities.  On  the  contrary,  the  first  Saxon  monarch  (Athelstane) 
who  professed  to  reign  over  the  whole  Saxon  portion  of  England — 
and  it  was  but  a  portion — recognised  the  customs  of  the  cities,2 
and  established  privileges  of  coinage  there. 

All  the  civil  or  political  divisions  of  the  country  into  hundreds  ^ 
and  counties  were,  there  is  every  reason  to  believe,  continued  sub- 
stantially as  they  before  existed.  The  common  notion  that  Alfred 
divided  the  country  into  hundreds  and  counties,  is  a  vulgar  error. 

^  Thua  Lingard  says,  after  tlie  Saxons  had  formed  fixed  and  permanent  settlements 
they  gradually  suffered  the  natives  to  retain  their  national  institutions,  and  their  own 
chiefs  as  subordinate  and  tributary.  Bede  gives  an  instance  of  both  in  Edelfred  in 
the  year  600  ;  "  Qui  terras  eorum  subjugatis  indigenis,  aut  tributarias  genti  anglorum, 
aut  habitables  fecit"  (Hkt.  Eng.,  vol.  i.  u.  2).  What  these  institutions  were  has  been 
seen  ;  they  were— whetherurban  orrural,munioipalor  manorial— of  Roman  origin  ;  and 
thus  the  chain  of  descent  from  the  Eoman  time  to  the  Saxon  is  distinctly  keptnp  in  legal 
history.  It  is  to  be  observed  that  it  was  only  a  portion  of  the  Britons  who  preserved 
their  independence,  and  were  driven  into  Wales.  The  greater  part  of  Bj  itain  was 
subjugated  and  subdued  by  the  Saxons,  and  the  races  amalgamated.  (See  Sir  E. 
Creasy's  "  English  Constitution." ) 

'  See  the  Laws  of  Athelstane  I.,  s.  14  ;  Anglo-Saxon  Laws,  vol.  i.,  p.  207. 

3  The  Saxon  "hynden,"  hund,  consisted  of  ten  persons,  and  appears  to  have  been 
formed  from  "  hund,"  of  which  the  original  meaning  was  ten.  Tlie  "  hynden,"  there- 
fore, will  correspond  to  the  tia-ba  of  the  civil  law,  "quia  turba decern  dicunt'ur,"  and 
thetourbe  of  the  French  coutumes,  "continue  si  doit  verifier  par  deux  tour'bes  et 
chaoun  d'i  celles  par  dix  tenioins.'"  (io«e/,  liv.  v.,  tit.  5,  o.  13).  And  " hyndena  "  and 
"shires"  are  mentioned  in  the  earliest  Saxon  laws  (Laws  of  Ina)  ;  and,  as  already 
known,  there  is  no  mention  of  the  establishment  of  either  in  any  of  the  Saxon  laws. 
Clearly,  then,  they  were  kuown  before  the  Saxons,  and  that  was  the  opinion  of  Lord 
Coke  (1  Inst.,  248).  Again,  ' '  shires  "  are  mentioned  as  already  known  in  the  earliest 
Saxon  laws  (in  those  of  Ina,  s.  39  and  861).  The  notion  that  Alfred  instituted  shires 
and  himdreds  and  tithiugs  is  a  vulgar  eiror.  It  seems  probable,  therefore  that  the 
real  origin  of  the  hundreds  and  tithingsis  to  be  found  in  the  Roman  usages  introduced 
among  the  Britons.  This  seems  to  have  been  supposed  in  the  Saxon  Umes  :  see  the 
Mliror  of  Justice,  for  instance.  _^So  the  Saxon  laws,  iiitle  post. 
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There  is  no  trace  in  the  Saxon  laws  of  their  formation,  and  they  are 
mentioned  in  the  earliest  of  them  as  already  existing,  although  it  is 
probable  that  the  Saxon  institution  of  frankpledge  was  applied  to 
tithings. 

So  as  to  the  officers  of  these  civil  divisions  of  the  country,  espe- 
cially the  sherifiF,  whose  functions  were  from  the  first  fiscal,  and 
connected  with  the  system  of  revenue,  not  of  barbarian  origin.  It 
is  probable,  and  it  appears,  from  express  statements  in  these  laws  ;1 
that  the  institutions  which  prevailed  in  this  country  during  the 
period  of  the  Roman  occupation,  were,  in  a  great  degree,  revived 
and  restored,  and  were  embodied  in  the  Saxon  law. 

In  the  earliest  of  the  Saxon  laws  are  to  be  seen  constant  traces 
of  the  old  institutions  derived  directly  from  the  Eomans,  and  the 
earliest  of  the  Saxon  historians  2  speak  of  them  as  framed  more  or 
less  in  accordance  with  the  ideas  and  examples  of  the  Eomans ;  or 
of  those  who  had  been  subject  to  them,  and  who  had  imbibed  their 
spirit,  and  adopted  their  institutions. 

It  is  a  matter  of  historical  fact  that,  no  sooner  was  the  Saxon 
Conquest  accomplished,  than,  under  wise  monarchs,  the  work  of 

'  Thu3,  in  the  laws  of  the  Confessor,  compiled  soon  after  the  Conquest,  is  a  pas- 
sage :  "  Et  similiter  olira  apud  Britones  temporibus  Romanoriim,  in  regno  isto 
Britannise,  vooabuntur  senatores,  qui  postea  temporibus  Saxonum,  vocabimtur  alder- 
manni  .  .  .  Debent  enim  et  leges,  et  Ubertates,  et  jura,  et  justas  consuetudines 
regni  et  antiquas  a  bonis  praedecessoiibus  approbatas,  iuviolabilitur  modis  omnibus, 
pro  posse  suo  servare."  Lord  Coke  was  of  opinion  that  the  country  was 
divided  into  counties  in  the  Roman  times,  and  that  in  those  times  also  are  to  be 
found  the  origin  of  our  towns,  cities,  and  boroughs,  of  which  there  can  be  no  doubt. 
He  also  was  of  opinion  that  there  were  praefects  or  consuls,  and  sub-prsefeets  or  vice- 
consuls,  to  the  counties  ;  and  that  the  sheriff  (Saxon  shire-reeve),  by  the  Normans  called 
viscount,  and  in  Latin  vice-comes,  would,  under  the  Romans,  have  been  sub-prsefect. 
That  there  were  such  officers  in  Roman  times  no  one  can  question.  That  they  would 
remain  during  the  long  period  in  which  the  Saxons  were  gradually  and  slowly  acquir- 
ing dominion  in  the  country,  there  can  be  as  little  doubt ;  and  that  the  Saxons,  as 
they  thus  acquired  dominion  and  became  civilised,  would  retain  them,  giving  them 
the  Saxon  names,  is  most  probable.  It  is  thus,  Lord  Coke  conjectures,  the  consul 
became  the  earl,  and  the  vice-consul  the  sheriff,  and  probably  the  modern  lord-lieu- 
tenant is  the  nearest  approach  to  the  ancient  Saxon  earl  or  Roman  prsefect  of  a  pro- 
vince, or  county,  or  shire.  And  Alfred  only  revived  these  divisions  and  institutions 
(I  Inst.,  sec.  248). 

2  Thus  Bede  speaks  of  Ethelbert,  whose  laws  are  among  the  earliest  :  "  Qui  inter 
csetera  bona,  quse  genti  suae  consulendo  conferebat,  etiam  deoreta  illi  judiciorum,  juxta 
exempla  Ronianorum,  cum  consilio  sapientium  constituit ;  quae  conscripta  anglorum 
sermone  hactenus  habentur,  et  observantur  ab  ea ;  in  quibus  primitus  posuit,  qualiter 
id  ernendare  deberet,  qui  aliquid  rerum  vel  eoolesiae  vel  epiacopi,  vel  reliquorum 
ordinum  facto  auferret ;  volens  soolicet  tuitionem  eis,  quos  et  quorum  doctrinam  susce- 
perat,  praestare  "  {flist.  Eocles.,  ii.  5). 
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consolidation  and  civilisation  was  commenced,  the  Eoman  institu- 
tions and  divisions  of  government  were  adopted,  and  the  terms  they 
had  used  were  employed.^ 

As  might  naturally  be  expected,  so  soon  as  the  Saxons  became 
civilised  enough  for  anything  like  law,  they  resorted  to  the  laws  of 
the  Eomans.  As  an  eloquent  writer  has  justly  and  truly  remarked : 
"  The  inheritance  of  Eoman  wisdom  was  transmitted  to  the  fierce 
barbarians  of  the  west,  and,  as  they  wrought  the  materials  of  the 
temple  and  amphitheatre  into  their  own  rude  fortresses  and  dwell- 
ings, so  did  they  occasionally  incorporate  the  precious  fragments 
of  Eoman  law  into  their  own  unformed  and  scanty  jurisprudence. 
This,  however,  they  sometimes  did  unconsciously,  and,  at  most, 
against  their  will  But  when  society  improved,  men  looked  on  the 
Eoman  law  with  increasing  veneration,  as  the  surest  basis  of  civil 
order  "  2  (PhilUmore's  Introd.  to  Eoman  Law,  p.  11). 

'  Thus  in  the  laws  of  Ina  we  find  mention  of  the  "  aldermanni,  quam  Latine  comi- 
tem  vel  seniorem  dicunt"  (s.  40).  And  in  the  laws  of  Edward,  the  king  com- 
mands "  omnibus  prefectis,''  and  he  declares  that  he  who  shall  have  deforced  any  one 
should  do  riij'ht,  "  coram  preposito  suo  ;  "  and  again,  "  de  prepositis  audito  testimoni 
rectum  faoere  voleutibus  "  (s.  5)  ;  and  again,  "  ut  omnia  preposltiis  habeat  gemotiura 
ad  quatuor  ebodomadus  ;"  whence  it  is  plain  that  the  "  praefectus  "  or  "  propositus  " 
answered  to  the  Saxon  sheriff,  and  that  the  Saxon  sheriff  was  the  Roman  prefect. 
So  the  "  comes  "  is  spoken  of  as  equivalent  to  the  Saxon  alderman  or  earl  {Anglo- 
Saxon  Laws,  vol.  ii.  p.  485).  It  is  impossible  not  to  see  that  Roman  words  were 
used  as  describing  the  certain  ofiRoera  or  functionaries,  which  could  only  have  been 
from  their  already  existing  at  the  time  of  the  Saxon  invasion. 

'  The  epoch  of  barbarian  legislation,  the  learned  author  adds  in  a  note,  reaches  from 
the  fifth  to  the  tenth  century,  including  the  laws  of  the  Anglo-Saxons  (Ibid.),  which 
implies  that  the  law  prevailing  here  before  was  not  barbarian.  A  similar  account  is 
given  by  Gnizot  {Hist,  de  la  Civilimtion  en  France,  vol.  i.,  p.  30),  a  work  of  which  it 
has  been  well  said,  "  France  may  be  proud."  "  Should  we  open,"  says  Guizot. "  a  bar- 
barian code,  we  shall  everywhere  find  the  traces  of  the  Roman  society,  of  its  institu- 
tions and  magistrates,  as  well  as  of  the  civil  legislation.  The  municipal  system 
occupies  an  important  place  in  it ;  the  curia  and  its  magiftratej  mpet  us  at  every  step, 
and  attest  that  the  Eoman  municipality  still  subsisted  and  acted.  And  not  only 
did  it  exist,  but  it  acquired  more  importance  and  indep3iidence.  At  the  fall  of  the 
empire,  the  governors  of  the  Roman  provinces— the  priEsides,  the  consulares— dis- 
appeared. In  then-  place  we  find  the  barbarian  counts.  But  all  the  attributes  of  the 
Eoman  governors  did  not  pass  to  the  counts  ;  they  made  a  partition  of  them.  Some 
belonged  to  the  counts,  and  these  in  general  were  those  in  whom  the  central  power 
was  interested,  such  as  the  levying  of  taxes,  &o. ;  the  others,  which  only  concerned 
the  private  life  of  the  citizens  passed  to  the  curise  and  the  municipal  magistrates" 
(Lectures  siir  la  Civiliz.  en  France,  Lect.  ii.)  This  was  written  of  Gaul,  but  it  was  as 
true  of  Britain,  which  formed  part  of  the  same  prefecture  ;  and  we'find  the  vice- 
comes,  or  sheriff  in  this  country,  exercising  a  portion  of  the  functions  here  described 
as  having  belonged  to  the  Eoman  officers  of  the  empire,  especially  in  relation  to  the 
taxes,  &o.,  while  the  "  comes  "  succeeded  to  the  "  consul  or  praetor." 
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That  our  municipal  institutions  had  a  Eoman  origin  is  not  to  be 
doubted,  and  is  acknowledged  by  the  most  eminent  historians.! 
Nor  was  it  only  municipal  corporations  which  we  owe  to  the 
Eomans,  although  these,  as  Guizot  points  out,  were  the  nurseries 
of  freedom,  of  commerce,  and  of  civilisation  (Lecbures  sur  la  Giviliz. 
de  I'Europe,  Lect.  vii.)  There  were  other  corporations,  such  as 
guilds  or  trading  confraternities,  which  are  usually  ascribed  to  the 
Saxons,  but  which,  as  that  great  author  shows,  we  really  owe  to 
the  Romans.  And  the  way  in  which  they  arose  well  illustrates 
the  silent,  unobserved  growth  of  laws  and  constitutions.  He  says, 
"  By  one  of  those  revolutions  which  work  on  slowly  and  unseen, 
until  they  become  accomplished  and  manifest  at  a  particular  epoch, 
whose  course  we  have  not  followed,  and  whose  origin  we  never 
trace  back,  it  happened  that  industry  threw  off  the  domestic  menial 
xsharaoter  it  had  so  long  borne,  and  that,  instead  of  slave  artisans,  the 
world  saw  free  artisans.  This  was  an  immense  change  in  the  state 
Tof  society,  a  change  pregnant  with  incalculable  results.  When  and 
how  it  was  operated  in  the  Eoman  world,  I  know  not ;  but  at  the 
commencement  of  the  fifth  century  it  was  in  full  action.  There 
were  already  in  all  the  large  towns  of  Gaul  (the  prefecture  which 
included  Britain)  a  numerous  class  of  free  artisans  already  created 
into  corporations,  into  bodies  formerly  represented  by  some  of  their 
own  members.  The  majority  of  these  trade  corporations,  the  origin 
of  which  is  usually  assigned  to  the  Middle  Ages,  may  readily  be  traced 
back  to  the  Eoman  world  "  {Led.  sur  les  Giviliz.  France,  Lect.  iL) 
And  it  is  beyond  a  doubt,  though  not  so  generally  understood,  that 
the  Eoman  system  was  the  origin  of  our  manorial  institutions.  2 

^  Thus  Sir  James  Mackintosh  says,  "  One  part  of  the  Eoman  institutions  had 
permanent  consequences,  of  which  we  trace  the  fruits  at  this  day.  This  was  their 
care  in  providing  for  the  government  and  privileges  of  towns.  Thirty-three  towns 
were  established  in  this  country,  with  various  constitutions.  The  choice  of  the 
decurions,  or  senators,  out  of  whom  the  'magistrates  were  taken,  was  left  to  the 
inhabitants.  To  these  magistrates  belonged  the  care  of  the  public  worship,  the  muni- 
cipal property,  and  the  local  police,  together  with  some  judicial  powers.  Whatever 
may  have  been  some  of  the  consequences  which  are  attributed  to  the  condition  of 
these  subordinate  republics,  it  cannot  be  doubted  that  the  remembrance  and  the 
remains  of  them  contributed  to  the  fonnation  or  preservation  of  their  elective  govern- 
ments, customs  which  were  the  foundation  of  liberty  among  modem  nations"  {Mack. 
Hist.  Eng.,  vol.  i.  p.  25). 

^  What  Guizot  says  of  the  Gaulo-Bomans  is  just  as  applicable  to  the  Britanno- 
Eomans.     "They  first  established  themselves  in  the  habitations,  whether  in  the  , 
cities  or  in  the  mtlce,  amidst  the  country  districts,  and  the  agricultural  population  ; 
and  rather  in  the  latter  dwellings,  whose  situation  was  most  conformable  to  their 
national   habits.      Accordingly,  the   vUlce,  of   which  constant  mention  was  mads 
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That  the  system  existed  here  when  the  Saxons  came  has  been 
already  shown  ;  that  they  would  adopt  it,  woidd,  d  priori,  be  pro- 
bable; and  as  a  certain  fact,  that  they  did  so,  the  great  author  already 
quoted  observed.  "  The  Saxon  invaders  would,  as  they  seized  upon 
the  villas  or  mansions,  and  the  manors  or  estates,  adopt  that 
system  of  cultivation  and  tenure  which  they  found  existing,  and 
would  soon  find  to  be  the  most  convenient,  and  thus  the  manorial 
institutions  would  become  as  much  the  centres  of  civilisation  in  the 
country  as  the  municipal  in  the  cities. 

The  same  great  author  shows  how  gradually  the  Roman  institu- 
tions grew  upon  the  barbarians,  and  by  degrees  got  rooted  beside 
their  own.  "Since  we  have  studied  the  barbarian  laws,  we  ad- 
vance more  and  more  to  the  same  result ;  the  fusion  of  the  two 
societies  (i.e.,  the  Eoman  and  the  barbarian)  becomes  more  and.more 
general  and  profound  ;  the  Eoman  element,,  whether  civil  or  reli- 
gious, dominates  more  and  more.  ...  It  exercises  a  prodigious 
influence  over  the  institutions  and  manners  which  associate  them- 
selves with  it ;  it  gradually  impresses  on  them  its  character ;  it 
dominates  over  and  transforms  its  conquerors.  ...  In  fixing 
themselves  and  becoming  proprietors,,  the  barbarians  contracted 
among  themselves  relations  much  more  varied  and  more  durable 
than  any  they  had  hitherto  known.  Their  civU  existence  became 
much  more  extensive  and  permanent.  The  Roman  law  alone  could 
regulate  it ;  that  alone  was  prepared  to  provide  for  so  many  relar 
tions.  The  barbarians,  even  in  preserving  their  customs,  even 
while  remaining  masters  of  the  country,  found  themselves  taken, 
so  to  speak,  in  the  nets  of  this  learned  civilisation,  and  found 
themselves  obliged  to  submit  in  a  great  measure,  doubtless  not  in 
a  political  point  of  view,  but  in  civil  matters,  to  the  new  social 
order  "  {Led  sur  la  Oiviliz.  en  Europe).^ 

In  the  early  Saxon  laws  and  institutions  there  is  no  trace  of  the 

under  the  first  race,  were  the  same,  or  almost  the  same,  as  they  had  been  before 
the  invasion  ;  that  is  to  say,  they  were  the  centre  of  improvement,  and  habitation 
of  great  domains  and  buildings,  scattered  throughout  the  country  districts,  where 
barbarians  and  Romans,  conquerors  and  conquered,  masters,  freemen,  labourers, 
slaves,  lived  together  "  {Lect.  sur  la  Oiviliz.  en  France,  Lect.  4).  It  is  manifest  that  thus 
the  manors  would  become  centres  of  civilisation  in  the  coimtry,  as  much  as  the 
municipal  in  the  cities ;  and  both  were  of  Boman  origin. 

1  Les  barbares,  tout  en  conservant  leurs  ooutftmes,  tout  en  demeuraut  les  maitres  de 
pays— se  trouvferent  pris,  pour  ainsi  dire,  dans  les  filets  de  cette  legislation  savante 
et  obligfe  de  lui  soumettre  en  grands  partie,  non  sans  doute,  le  point  de  vue  poli- 
tique, mais  en  matike  civile,  le  nouvel  ordre  social  {Lect.  mr  la  Civ.  vol.  iii.  386). 


SAXON  ADOPTION  OP  THE  ROMAN  MANORIAL  SYSTEM.  ll 

establishment  of  a  manorial  system ;  and  it  is  beyond  a  doubt  that 
they  found  it  here  and  adopted  it.  The  earliest  of  the  Anglo- 
Saxon  laws  make  allusions  to  a  state  of  things  and  a  class  of 
tenants  necessarily  involving  the  existence  of  the  system.  It  is 
manifest  that  the  villeins,  or  villani,  who  are  admitted  to  have 
been  the  originals  of  the  modern  copyholders,  were  identical  with 
the  Saxon  ceorls  and  the  Eoman  "  coloni ; "  and  thus  it  is  shown 
that  manors  were  of  Eoman  origin,  since  copyholds  were  held  of 
manors  by  immemorial  usage  and  the  custom  of  the  manor.'- 

Thus,  then,  all  the  more  important  and  influential  institutions 
of  the  country,  civil  or  ecclesiastical — the  municipal,  the  manorial, 
the  parochial,  and  the  episcopal — none  of  which,  except  the  obliga- 
tion of  tithes  and  other  ecclesiastical  dues,2  were  established  by 
the  Saxons,  but  were  found  existing  here,  and  simply  adopted  by 
them,  were  derived  from  the  Eomans.  So  as  to  the  law,  written  or 
unwritten,  all  of  it  which  can  be  deemed  worthy  of  the  name  of 
law,  was  derived  from  the  same  source. 

It  would  be  a  great  mistake — but  it  is  one  into  which  our 
author  and  most  other  writers  on  our  legal  history  have  fallen — 
to  imagine  that  all  the  law  of  this  country  in  Saxon  times  was 
contained  in  the  Saxon  laws.  These  were  the  leges  scriptce;^ 
but  beyond  and  above  these  there  was  a  great  body  of  law,  far 

'  Thus,  for  instance,  in  the  laws  of  Ina  there  is  a  section  "  de  oolono  regis  "  (s.  19), 
and  another  "  de  colono  vel  villano."  Si  tuus  colomas  vel  villanus  furetur ;  so  tl.at  the 
" oolonus  "  and  thei."  villanus  "  were  spoken  of  as  identical  (s.  22).  And  in  another, 
headed  "De  villani  mansione  claudenda,"  the  villani  are  called  "ceorls"  (s.  40);  and 
so,  in  another,  "  De  villanorum  pascius  claudendis  : "  it  commences,  "  Si  cecrli 
habeant  herbagum,"  &c. ;  so  that  here,  again,  the  "ceorls"  and  the  "villani"  are 
spoken  of  as  identical,  and  the  ceorls,  villani,  and  coloni  are  clearly  identified  with 
each  other.  Thus  it  is  demonstrated  that  manors  were  of  Roman  origin,  and  the 
whole  system  of  copyholds  (Anglo-Saxon  Lcmos,  vol.  ii.  p.  461).  At  the  time  of  the 
Conquest,  it  was  well  understood  that  the  "  villani,"  as  they  were  then  called,  were 
those  who  held  land  upon  servile  tenure,  such  as  tilling  the  soil,  taking  care  of  cattle, 
&c.  (Anglo-Saxon  Laws,  vol.  ii.  p.  433) ;  and  after  the  Conquest,  they  were  weU  under- 
stood to  be  the  "  coloni "  of  the  Eoman  times.  "  Coloni "  are  then  spoken  of  as 
"  terrarum  exercitores ; "  non  vexentur  ultra  debitum  et  statutum ;  nee  licet  dominis 
removere  colonos  a  terris,  dummodo  debita  servitia  persolvant  (Laws  of  William  the 
Conqueror,  b.  29).  It  is  well  understood,  and  is  stated  by  Guizot,  that  the  "  coloni" 
of  the  Romans  were  identical  with  the  "villeins"  of  the  later  times;  and  in  the 
Latin  versions  of  the  Saxon  laws  they  are  called  "villani,"  while,  in  the  Saxon 
version,  they  are  "  ceorls  "  (pronounced  "  churls  "),  or  husbandmen. 

^  As,  the  payment  of  church-soot  (Laws  of  Ina) ;  and  Peter's  pence  (Laws  of  Edgar). 

'  This  distinction  between  the  lex  scripta  and  the  lex  non  scri-pta  was  itself  derived 
from  the  Eoman  law,  and  is  laid  down  in  Justinian's  Institutes  at  the  outset.  The 
Roman  ecclesiastics  were  well  aware  of  this,  and  of  the  value  of  tradition. 
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more  valualDle  and  influential,  which  was  unwritten,  and  derivec 
by  tradition  from  the  Eomans.  Much  of  it  was  embodied  in  th( 
institutions  they  had  established,  political  or  social,  as  the  muni- 
cipal and  the  manorial.  And  there  was  much  more,  derived  bj 
tradition  from  the  Eomans. 

It  would  be  a  great  error  to  suppose  that  the  Saxon  laws  con- 
tained all  the  law  the  Saxons  had.  They  derived  a  whole  system 
of  laws  and  institutions  from  the  Romans ;  their  written  laws  wen 
only  additions  thereto,  and  for  the  most  part  rude  and  barbarous 
When  the  Saxons,  like  the  other  barbarian  nations  which  hac 
conquered  portions  of  the  Eoman  empire,l  became  desirous  o': 
forming  a  regular  law,  they  could  do  no  more  ait  first  than  put  intt 
writing  their  own  barbarous  usages.  But  by  degrees  they  became 
sensible  of  their  barbarism ;  they  learat  a  better  law,  and  then 
grew  up  among  them  an  unwritten  law,  derived  from  the  traditions 
of  the  Eoman  law,  which  remained  when  their  own  rude  writtet 
laws  had  become  obsolete.  And  hence  a  constant  struggle  aftei 
something  better — a  continual  tendency  towards  the  laws  and  in- 
stitutions of  Eome.  In  trea,ting  of  the  various  attempts  at  extricat- 
ing European  society  from  barbarism,  the  same  great  writer  says 
"  The  first  attempt  made,  though  but  slightly  effective,  must  no1 
be  overlooked,  since  it  emanated  from  the  barbarians  themselves 
was  the  drawing  up  of  the  barbaric  laws.  Between  the  sixth  anc 
eighth  centuries  the  laws  of  almost  all  the  barbarous  people  were 
written.  Before  this  they  had  not  been  written ;  the  barbarian! 
had  been  governed  simply  by  customs,  until  they  had  establishec 
themselves  upon  the  ruins  of  the  Eoman  empire.  We  may  reckor 
the  laws  of  the  Saxons.  There  was  manifestly  a  beginning  o 
civilisation — an  endeavour  to  bring  society  under  regular  anc 
general  principles.  The  success  of  this  attempt  could  not  b( 
great;  it  was  writing  the  laws  of  a  society  which  no  longe: 
existed — the  laws  of  the  social  state  of  barbarians  before  thei 
establishment  upon  the   Eoman  territory,  before  they  had  ex 

^  "  Lorsque  les  nations  germaines  conqiiirent  I'empire  romain,  elles  y  trouvJrer 
I'usage  de  I'^oriture  ;  et,  5l  I'imltation  des  Bomains,  eUes  redigferent  leurs  Tieages  p« 
derit ;  et  en  firent  des  codes.  Les  invasions,  les  guerres  intestines,  replongferent  If 
nations  tiotorieuses  dans  les  t&feWes  d6nt  ellea  ^aient  sorties,  on  ne  sut  plus  lire  i 
ferire.  Cela  fit  oublier  les  lois  barbares  Sorites,  le  droit  romain.  Et  par  la  chute  d 
tant  di  lois,  il  se  forma  partout  des  coutnmes.  Ainsi,  comme  dans  retablissemer 
de  la  monarchie  on  avait  paes^  des  usages  des  Germaines  h,  des  lois  ^crites,  on  reviu 
quelquea  siecles  aprfts,  des  lois  toites  Ik  dea  usages  non  toils  "  (Moni.  Esprit  des  Loi 
lib.  ii  8,  0.  11). 
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changed  the  wandering  for  the  sedentary  life;  the  condition  of 
nomade  warriors  for  that  of  proprietors.  We  find  indeed  here  and 
there  some  articles  concerning  the  lands  which  the  barbarians  had 
conquered,  and  concerning  their  relations  with  the  ancient  in- 
habitants of  the  country ;  but  the  foundation  of  the  greater  part  of 
these  laws  is  the  ancient  mode  of  life — the  ancient  German  con- 
dition ;  they  were  inapplicable  to  the  new  condition,  and  occupied 
only  a  trifling  place  in  its  development "  (Ibid.) 

All  this  was  eminently  true  of  the  Saxons  in  this  country,  and 
their  earlier  laws,  which  bear  the  traces  of  their  rude  and  savage 
state,  and  are  obviously  only  the  first  attempts  at  anything  like 
settled  law.  And  though  they  allude  to  institutions  as  already 
existing,  such  as  the  "hundred"  and  the  court  of  the  hundred,  there 
is  no  trace  of  their  having  themselves  introduced  or  established  any 
but  the  most  barbarous  usages,  as  the  ordeal,  compurgation,  &c. 
And  if  Alfred's  institution  of  frankpledge  be  an  exception,  it  ap- 
pears to  have  been  founded  upon  an  organisation  already  existing. 

As  regards  all  secular  institutions,  indeed,  beyond  the  mere  adop- 
tion of  the  municipal  or  manorial  institutions,  which  the  Saxons 
found  here,  there  is  nothing  in  their  laws  except  rude  and  barbar- 
ous usages,  save  so  far  as  they  had  derived  some  first  principles 
and  elementary  ideas  of  law  from  Eoman  sources.  Thus  as  to  the 
general  principles  of  jurisprudence,  and  the  administration  of  justice, 
there  can  be  no  question  that  they  were  derived  by  the  Saxons  from 
the  Eoman  system,  although  doubtless  in  a  very  rudimentary  form. 
Thus,  for  instance,  as  to  the  fundamental  principle,  which  lies  at 
the  basis  of  all  law,  the  supremacy  of  public  justice  over  private 
revenge,!  a  principle  so  utterly  antagonistic  to  the  usages  and  ideas 

'  Ae  Guizot  observes,  the  German  notions  of  law,  as  exemplified  in  the  earlier  Saxon 
laws,  did  not  rise  so  high  as  the  prohibition  of  private  revenge  ;  it  only  sought  to 
mitigate  it  by  levying  it  off,  so  to  speak,  under  a  system  of  pecuniary  fines  or  com- 
pensation. But  in  the  laws  of  Ina  we  find  the  great  principle  laid  down  which  lies  at 
the  basis  of  all  law  ;  that  a  man  must  demand  justice  before  he  takes  revenge,  even 
when  that  revenge  is  allowed  by  law,  as  in  the  instance  of  a  distress  damage  peasant, 
a  relic  of  the  old  national  law  still  remaining  in  our  law  {Laws  of  Ina,  a.  9).  If  any 
one  committ  the  offence  of  forcible  seizure  of  land,  and  ouster  of  another,  he  should 
give  up  what  he  had  seized,  and  pay  a  fine  to  the  king  (Laws  of  Ina,  o.  10). 
So  if  any  one  take  revenge,  i.e.,  a  distress,  before  he  demand  justice,  let  him  give  up 
what  he  has  taken  and  pay  damage.  Here  was  the  principle.  It  was  afterwards 
developed.  The  best  comment  upon  this  is  afforded  by  a  reference  to  the  statute  of 
Marlbridge  (temp.  Henry  III.),  in  which  the  same  principle  is  laid  down  and  en- 
forced. "Et  nuUus  de  csetero  ultiones  aut  districtiones  faoiatper  voluntatera  suam;" 
and  upon  which  Liord  Coke's  comment  is,  "Ultiones;  that  therefore  they  (refusing  the 
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of  barbarians  like  the  Saxons,^  it  -will  be  found  laid  down  for  the 
first  time  as  Saxon  law,  enacted  after  the  Eoman  influence  had 
revived.  Enacted  no  doubt  in  simple  cases,  and  in  an  elementary- 
form  ;  but  stm  there  was  the  germ  which  afterwards  grew,  the 
principle  ultimately  developed. 

So  as  to  the  next  great  principle,  that  the  duty  of  securing  that 
justice  should  be  administered  rested  with  the  sovereign,  and  that 
in  case  of  failure  or  defeat  of  justice  in  the  local  and  popular 
tribunals,  the  sovereign  power  must  provide  for  and  enforce  it. 
This  principle  also,  plainly  derived  from  the  Eoman  system,  as  it 
rather  ran  counter  to  the  original  Saxon  institutions,  is  scarcely  to 
be  found  in  the  earliest  Saxon  laws,  though  it  by  degrees  was 
recognised  and  developed. 

So  as  to  the  important  principle  of  the  origin  of  right  and  pro- 
perty in  land,  as  derived,  from  the  sbvereign,  and  reverting  to  him, 
by  way  of  forfeiture,  on  breach  of  allegiance.  This,  like  the  other 
great  principle,  that  justice  was  the  prerogative  of  the  crown,  was 
of  Eoman  not  of  Saxon  origin ;  and  is  to  be  found  at  first  obscurely 
implied,  and  then  gradually  arising  in  the  Saxon  laws,  and  implied, 
though  imperfectly  and  obscurely,  in  various  ways.2 

course  of  the  king's  laws)  took  upon  them  to  be  their  own  judges  in  their  own  causes, 
and  to  take  such  revenges  aa  they  thought  fit  until  they  had  ransom  at  their  pleasure." 
That  is  taking  distresses  not  according  to  law,  as  for  services,  rents,  or  damage  feasant, 
but  for  revenge,  without  lawful  cause.  Here  we  see  how  the  ancient  law  illustrates 
the  later. 

^  The  Saxon  tribunals,  those  of  the  county  or  hundred,  were  merely  rude  and 
noisy  assemblies.  They  could  not  all  at  once  be  got  rid  of,  since  the  barbarians 
clung  to  their  native  usages ;  but  in  the  Saxon  laws  which  show  the  first  signs  of 
reviving  civilisation,  there  is  a  provision  which  indicates  rather  a  jealousy  of  the 
royal  prerogative  to  enforce  justice  ;  though  perhaps,  on  the  other  hand,  it  may  be 
deemed  to  contain  the  germ  of  a  better  system.  It  was  provided  that  if  any  one 
demand  justice  before  a  shire  man,  or  other  judge,  i.e.,  the  ealderman  or  hundredor, 
and  cannot  obtain  it,  and  the  other  will  not  give  him  security,  let  him  pay  a  fine, 
and  vrithin  so  many  days  do  justice  ;  the  breach  of  which  would  be  an  offence  against 
the  general  law,  which  the  king  could  visit  {Laws  of  Ina,  s.  8).  And  the  same  pro- 
vision is  to  be  found  in  subsequent  laws  {Canute,  s.  17).  In  the  laws  of  Edgar,  pro- 
vision is  made  for  the  regulation  of  fine  or  forfeiture  to  the  king,  in  ease  of  dis- 
regard of  the  courts  of  the  hundred  {Laws  of  Edgar  II.  7);  and  there  is  also  mention 
made  of  outlawry,  the  effect  of  which  was  to  put  a  man  out  of  the  protection  of  the 
law,  and  his  property  in  the  power  of  the  king  {Hid.)  So  a  law  of  Athelstane :  if  the 
lord  denies  justice,  and  the  king  be  appealed  to  on  that  account  {A  thelstane,  s.  3).  So 
a  law  of  Ethelred,  that  no  man  made  a  fine  for  any  accusation,  except  it  be  with  the 
witness  of  the  king's  reeve  {Ethel.,  a.  1).  It  is  obvious  that  the  principle  was  gaining 
ground,  that  justice  was  the  king's  prerogative.  ■ 

'  These  two  principles  are  closely  connected,  and  lie  at  the  basis  of  any  settled  system 
of  government.    Thus  in  the  laws  of  Ethelred,  it  is  laid  down  that  the  king  is  entitled 
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'  So  as  to  the  transfer  of  land  by  donations  or  deeds,1  -which  are 
alluded  to  in  the  Saxon  laws ;  and  the  use  of  charters,  or  deeds,  by 
way  of  grant  or  conveyance,  all  which  must  have  been  of  Eoman 
origin,  seeing  that  such  transfers  could  not  have  existed  among  the 
Saxons  in  their  native  state,  in  which  the  very  idea  of  settled  pro- 
perty itself  could  hardly  have  arisen ;  nor  could  deeds  or  written 
instruments  have  been  used  among  a  people  whose  very  king  could 
neither  read  nor  write. 

So  as  to  the  whole  subject  of  the  dominion  over  land,  or  the  pos- 
session or  occupation  of  land,  and  the  rights  which  long  use  or 
possession  might  confer,  or  contracts  for  the  use  and  occupation  of 
land,  all  heads  of  law  which  could  never  arise  in  a  country  which 
had  not  reached  a  certain  stage  of  civilisation  and  ideas  of  settled 
property,  to  which  the  Saxons  certainly  had  not  attained  when 

to  the  penalties  that  those  incur  who  have  "bocland,"  i.e.,  freehold  land  held  of  no 
one,  but  thus  regarded  as  held  really  under  the  crown  ;  a  plan  and  system  of  the 
Roman  principle,  that  property  in  land  could  only  be  derived  from  t^e  sovereign 
power  of  the  state,  and  held  under  its  sanction  (Ethel.,  s.  1).  So  if  a  man  fled  from 
his  lord,  he  was  to  forfeit  all  he  had,  and  the  lord  might  seize  his  possessions,  but  if 
he  had  bocland,  that  was  to  go  to  the  crown  (Can.  a.  78).  So  in  another  law  the 
bocland  was  to  be  forfeited  to  the  king  (vide  ibid.)  The  very  distinction  between  bocland 
or  land  conferred  or  conveyed  by  deed  or  written  instrument,  and  as  distinct  from  land 
simply  held  in  common  folkland,  must  have  arisen  among  the  Saxons  subsequent 
to  their  arrival  in  tKis  country,  when  they  certainly  could  have  no  deeds,  and  writing 
was  unknown  even  to  their  kings.  Moreover,  the  very  idea  of  a  deed  granting  and 
delivering  an  estate  or  land  implies  an  idea  of  different  estates  or  kinds  of  property  in 
land,  far  too  complex  for  barbarians,  and  which  it  is  natural  to  suppose  came  from 
the  Romans ;  the  distinction  in  question  being  known  to  the  Romans. 

•^  The  whole  subject  of  donation,  it  need  hardly  be  stated,  is  treated  of  profusely 
in  the  Roman  law,  entire  tables  of  which  have  been  transferred  to  our  own,  as,  for 
instance,  donatio  mortis  causa.  The  idea  of  donation,  however,  involves  property, 
and  settled  property  in  land  could  scarcely  have  existed  among  the  Saxons  in  their 
native  country,  still  less  could  donations  by  deeds  or  instruments  in  writing  have 
been  known  among  the  people,  whose  kings,  it  is  clear,  could  not  write,  since  their 
charters,  mentioned  in  the  Saxon  laws,  were  always  signed  by  them  as  marksmen. 
Instances,  however,  of  such  deeds  are  to  be  met  with  in  the  Saxon  chronicles  as  early 
as  the  seventh  century,  always  associated  with  ecclesiastics,  who,  doubtless,  drew 
them  up,  and  derived  them  from  the  Roman  law.  It  is  mentioned  as  a  most  remark- 
able thing  of  Alfred  that  he  could  read  ;  and  in  his  time  there  is  a  Saxon  law 
which  shows  that  deeds  of  grant  were  used.  "  The  man  who  has  bocland,  and  which 
his  kindred  left  him,  must  not  give  it  from  his  kindred,  if  there  be  writing  or  wit- 
nesses that  it  was  forbidden  by  those  men  who  at  first  acquired  it,  and  by  those  who 
gave  it  to  him,  that  he  should  not  do  so  ;  and  then  let  it  be  declared  in  the  presence 
of  the  king  and  the  bishop  before  his  kinsmen."  This  was  the  Saxon  mode  of  trans- 
fer by  public  declaration  or  delivery,  and  the  instruments  or  deeds  were  obviously  of 
Roman  origin.  "  Si  scriptam  intersit  testamenti,  et  testi,  quid  eorum  prohibuerit 
qui  huno  adquiserit,"  &o.  The  idea  of  conditional  donations  was  far  too  artificial 
to  have  been  invented  by  a  rude  race  like  the  Saxons,  and  was  plainly  derived  from 
the  Eoman  law  (Pand.,  lib.  xxviii.)  through  the  traditions  of  the  Romanised  Britons. 
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they  originally  invaded  Britain,  and  all  treated  of  fully  on  the 
Roman  law;  there  can  be  no  reasonable  doubt  that  the  proyisions 
on  such  subjects  contained  in  the  Saxon  laws  were  derived  from 
that  source,  though,  no  doubt,  at  first  ia  an  elementary  form,  and  in 
the  simplest  possible  cases,  l 

Thus,  therefore,  on  these  different  subjects,  so  important  as  lying 
at  the  basis  of  any  system  of  law — the  only  traces  of  law  the 
written  laws  of  the  Saxons  had — ^were  derived  from  the  Eoman 
law ;  and  these  are  the  only  portions  of  their  laws  not  barbarous. 
These  portions  of  the  Saxon  written  laws,  however,  are  but  few 
and  fragmentary ;  and  the  bulk  of  the  laws  will  be  found  to  have 
been  either  mere  barbarous  usages,  or  moral  and  religious  pre- 
cepts, inserted  by  the  ecclesiastics  who  framed  them,  and  which 
belong  rather  to  the  moral  law  than  to  the  municipal  The  little 
that  is  in  them  that  deserves  the  name  of  law,  is  clearly  of  Eoman 
origin,  and  that  portion  is  but  small.  The  rest  of  their  law — that  is, 
the  great  bulk  and  body  of  civilised  law  among  the  Saxons — must 
have  been  derived  from  the  Eomans  by  tradition.^ 

There  was,  indeed  (as  already  hinted),  one  great  benefit  derived 
from  the  Saxons,  and  that  was  the  infusion  into  our  institutions  of 
that  spirit  of  freedom  and  equality  which  gave  them  fresh  life  and 
vigour,  and  enabled  them  to  endure.  Thus  the  philosophical  his- 
torian,  Hume,    observes  of  them :    "  At  the  Teutonic  invasion, 

^  Thus,  as  to  the  law  of  possession  and  dominion,  the  Roman  law  held  that  a  man 
might  be  in  possession  of  land  occupied  by  his  farmers  or  tenants  as  much  as  if  he 
himself  occupied  personaJly  (Inst,  lib.  iv.  tit.  xv.  o.  3  ;  Cod.  Just.,  lib.  vii.  tit.  xxxii.) 
The  bearing  of  this  principle  upon  the  manorial  system,  under  which  lands,  portions 
of  the  lord's  demesnes,  were  held  at  his  will,  according  to  custom,  will  be  obvious 
and  no  one  wiU  suppose  it  had  ever  occurred  to  the  Saxons  ;  and  the  Roman  law  had 
always  recognised  as  to  landed  property,  the  effect  of  iisitcapio,  to  which  the  Christian 
emperors  had  added  the  effect  of  prescription  for  a  certain  number  of  years,  which 
Justinian  made  applicable  to  the  provinces,  fixing  the  period  of  prescription  as  to 
land  at  about  twenty  years — the  very  period  which,  from  time  immemorial,  raised 
a  possessory  right,  according  to  our  common  law.  This,  again,  is  far  too  artificial  to 
have  arisen  among  the  Saxons.  So  as  to  the  whole  law  of  servitudes  to  which  land 
may  be  subjected,  it  is  essentially  of  Roman  derivation.  So  as  to  leases  of  land  at  a 
rent,  as  to  which  there  is  a  provision  in  the  laws  of  Ina  with  reference  to  emblements 
where  the  landlord  had  terminated  a  tenancy  after  a  crop  was  sown  {Laws  of  Ina  c.  67). 

"  These  laws  are  divided  for  the  most  part  into  provisions  as  to  pecuniary  compen- 
sation for  bodily  injuries,  the  ordeal  apd  other  barbarous  usages,  and  pious  precepts 
as  to  the  observance  of  moral  and  religious  duties.  It  is  not  too  much  to  say  that 
there  ia  not  any  piece  of  municipal  law  except  either  such  few  fragments  of  Roman 
law  as  have  happened  to  get  in,  or  such  provisions  as  relate  to  the  assemblies  o 
the  hundred  and  the  county,  which  were  reaUy  mere  turbulent  popular  meetings, 
utterly  unfitted  for  any  judicial  duty. 
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Europe,  as  from  a  new  epoch,  rekindled  her  ancient  spirit ;  and  if 
that  part  of  the  globe  maintains  sentiments  of  liberty,  honour, 
equity,  and  valour  superior  to  the  rest  of  the  world,  it  owes  these 
advantages  chiefly  to  the  seeds  implanted  by  these  generous  bar- 
barians" {Humes  Hist,  vol.  i.,  Appendix). 

The  great  French  writer,  Guizot,  has  expressed  similar  opinions: 
that  the  benefit  we  derived  from  the  barbarians  was  the  spirit  of 
freedom.  This  spirit  was  embodied  in  this  country  in  the  popular 
tribunals  introduced  by  the  Saxons  in  their  county  courts.  Guizot 
described  how,  at  the  decline  of  the  Eoman  empire,^  the  spirit  of 
despotism  had  prevailed,  and  destroyed  the  energy  of  nations. 
And  our  own  acute  historian,  Sir  J.  Mackintosh,  has  described  the 
Saxon  spirit  of  freedom^  infused  into  their  popular  tribunals, 
breathing  life,  and  vigour,  and  energy  into  all  their  institutions. 

It  was  out  of  these  popular  tribunals  was  afterwards  derived  the 
system  of  trial  by  jury,  which  had,  no  doubt,  originally  belonged 

^  Guizot  thus  describes  the  state  of  thiugs  towards  the  close  of  the  empire  : — 
"  The  governors — ^the  Emperor's  immediate  representatives,  charged  throughout  the 
empire  with  the  interests  of  the  central  government,  with  the  collection  of  taxes,  and 
the  whole  executive  power — by  degrees  absorbed  the  judicial,  not  only  as  between  the 
sovereign  and  the  subject,  but  as  between  the  subjects  themselves.  The  whole  civil 
and  criminal  jurisdiction  was  in  their  hands.  With  two  exceptions,  they  adjudicated 
all  suits;  in  the  first  ages,  the  governor  deciding  only  the  law,  and  appointing  a 
private  citizen  called  the  judex,  or  juror,  to  decide  on  the  question  of  fact ;  but  by 
degrees  a  despotism  established  itself,  and  the  ancient  liberties  of  the  people  disap- 
peared, the  intervention  of  the  judex  became  less  regular,  and  the  institution  fell  into 
disuse.  The  entire  jurisdiction,  then,  in  all  oases,  appertained  to  the  governors, 
agents  and  representatives  of  the  Emperor  in  all  things,  and  masters  of  the  lives  and 
fortunes  of  the  people,  with  no  appeal  from  their  judgment  but  to  the  emperor  in 
person.  Thus  the  jurisdiction  of  the  governors  comprehended  all  things,  all  classes 
of  society  "  (Guizot,  Led.  sur  la  Civ.,  v.  i. ;  Gihbon,  c.  ii.) ' 

"  "  The  meetings  of  the  people  at  the  courts  of  shires,  hundreds,  and  tithings,  at 
which  the  humbler  classes  were  necessarily  more  important  than  in  the  ordinary 
assemblies,  contributed  still  more  to  cultivate  the  generous  principles  of  equal  law 
and  popular  government ;  and  though  trial  by  jury  was  then  unknown,  it  cannot  be 
doubted  that  the  share  of  the  people  in  these  courts,  where  all  ordinary  justice  was 
administered,  must  have  led  the  way  to  that  most  demooratioal  of  juridical  institu- 
tions. It  is  an  ingenious  and  probable  conjecture  that  the  smaller  of  these  courts 
produced  the  assembly  immediately  above  it  in  regular  order.  In  their  original  seats, 
indeed,  we  learn  from  Tacitus  that  there  were  hundredors  in  the  district,  as  well  as 
in  the  supreme  assemblies  of  the  whole  people  "  [Hist.  Eng.,  by  Mackintosh,  v.  i.  p.  81) 
"  The  spirit  of  equity  and  freedom  breathed  into  our  government  by  the  Saxons  has 
never  entirely  departed  from  it,  and  we  follow  their  example  still,  employing  legal 
and  ai-istocratio  temperaments  to  render  the  ascendancy  of  the  people  more  safe  for 
public  order,  and  therefore  more  insured  against  dangerous  attack  "  (Sir  J.  Mackintosh's 
Hist.  Eng.,  v.  i.  p.  83 ;  Lardner's  ed..  Cab.  Cyc.)  There  is  a  passage  in  Guizot's 
lectures  upon  the  civilisation  of  France,  in  which  that  thoughtful  and  philosophical 
writer  finely  describes  the  distinguishing  elements  or  agencies  in  that  European  civili- 
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to  the  Eoman  system,  but  had  declined  and  died  away  in  the  pro- 
vinces under  the  stipendiary  influence  of  despotism,  and  was  destined 
to  be  revived  by  degrees  in  a  far  more  vigorous  form  through  the 
medium  of  the  popular  tribunals  of  the  Saxons.  It  was,  however, 
by  a  long,  a  slow,  and  a  laborious  process  that  this  was  effected, 
and  the  rough  popular  assemblies  as  established  by  the  Saxons 
were  far  remote  from  anything  like  judicial  tribunals.  There  was, 
however,  an  element  in  them  which  ultimately  led  to  the  restora- 
tion of  legal  tribunals  and  judicial  trials,  and  that  was  the  presence 
of  the  bishops  in  these  assemblies.  It  was  indirectly  through  their 
influence  that  these  popular  assemblies  were  by  degrees  transformed, 
and  that  an  intelligent  administration  of  justice  restored  by  infus- 
ing the  Saxon  spirit  into  Eoman  institutions. 

To  understand  this  it  is  necessary  to  attend  to  the  state  of 
ecclesiastical  institutions  among  the  Saxons.  The  country  had 
already  been  divided   into   ecclesiastical  dioceses,!    during    the 

sation  ;  and  it  applies  equally  to  this  country.  He  says  :  "  The  spirit  of  legality,  of 
regular  associations,  came  to  us  from  the  Roman  world,  from  the  Koman  municipal- 
ities and  laws.  It  is  to  Christianity,  to  the  religious  society,  that  we  owe  the  spirit 
of  morality ;  the  sentiment  and  empire  of  rule ;  of  a  moral  law,  of  the  mutual 
duties  of  man.  The  Germans  "  (including  of  course  the  Saxons)  "  conferred  upon  us 
the  spirit  of  liberty — of  liberty  such  as  we  conceive  of  and  are  acquainted  with  it — 
in  the  present  day ;  as  the  right  and  property  of  each  individual :  master  of  himself, 
of  his  actions,  and  of  his  fate,  so  long  as  he  does  not  injure  others  "  {Lectures  sur  la 
Oi/viUzation,  Lect.  vii.) 

^  The  Roman  empire  in  its  later  ages  had  a  civil  system  of  division,  which  included 
provinces  and  dioceses,  and  when  the  empire  became  Christian,  that  division  was 
adopted  for  ecclesiastical  purposes ;  and  no  one  who  has  read  Bede's  Ecclesiastical 
History  or  other  early  chronicles,  needs  to  be  told  that  the  Christian  religion  was 
established  here  under  the  Romans,  and  that  this  ecclesiastical  division  was  estab- 
lished in  Britain  during  the  Roman  occupation.  When  the  Saxons  were  converted 
by  the  Roman  ecclesiastics,  this  same  ecclesiastical  organisation  was  re-established, 
and,  though  in  some  instances  the  dioceses  may  have  altered,  the  system  was  the 
same.  So  as  to  parishes,  they  would  appear  to  have  been  of  Roman  origin,  and  to 
have  existed  here  before  the  Saxon  times.  There  can  be  no  doubt  that  when  the 
Romans  became  Christian,  they  made  a,  regular  provision  for  the  support  of  the 
clergy;  the  owners  of  the  "villas"  or  country  estates,  afterwards  called  lords  of 
manors,  made  such  provision  by  means  of  grants  of  lands;  and  at  the  same  time 
the  Roman  institutions  of  tithes  and  oblations  were  adapted  to  the  same  object,  the 
lords  being  patrons  of  the  "livings"  thus  created  ;  and  thus  in  an  ancient  legend  of 
the  time  of  St  Augustine,  to  be  found  in  the  Historia  aurea  of  Johannes  Anglicus 
MS.,  part  2,  lib.  xvii.  u.  72,  mention  is  made  of  the  patronus  villce,  or  lord  of  the 
manor,  as  being  patron  of  the  church,  and  entitled  to  the  tithes.  This  was  just  at 
the  end  of  the  sixth  century,  and  indicates  at  that  early  period  such  an  identity  with 
the  Roman  institutions  as  to  afford  the  strongest  evidence  of  an  adaptation  of  them 
by  the  Romanised  inhabitants  of  this  country  during  the  Roman  occupation.  In 
the  laws  of  Ina,  mention  is  made  of  church-soot;  a  species  of  oblation,  which 
was  probably  the  origin  of  church-rates  ;  and  which  even  then  was  compulsory  for 
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latter  portion  of  the  Eoman  occupation,  when  the  empire  had 
become  Christian.  And  the  division  of  dioceses  into  smaller 
iistricts,  afterwards  called  parishes,  was  founded  upon  the  mano- 
rial system,  already  shown  to  have  been  derived  from  the  Eomans, 
and  was  in  existence  here  when  the  Saxons  arrived,  and  were 
adopted  by  their  conversion  to  Christianity,  with  the  whole  ecclesi- 
astical system  to  which  they  belonged. 

It  will  be  seen  by  reference  to  the  Saxon  laws,  that  not  only 
were  the  endowments  of  the  church  protected,  but  aU  its  privi- 
leges and  immunities  as  established  in  the  imperial  laws  were  re- 
jognised  and  re-established — as  the  right  of  sanctuary,!  and  the  im- 
munity of  the  clergy  from  secular  jurisdiction.^ 

;he  law  was,  that  church-soot  shall  be  paid  (a.  61) ;  and  though  it  does  not  say  to 
lyhom,  it  should  seem  that  it  must  have  been  to  the  priest  of  the  parish,  that  is,  of 
the  "  vill"  or  manor.  Mention  is  made  in  the  same  laws  of  churches  as  sanctuaries 
[c.  57).  This  was  in  the  eighth  century.  In  the  laws  of  Ethelbert,  at  the  close  of  the 
sixth  century,  mention  is  made  of  the  property  of  the  church  and  of  bishops  and  priests : 
md  in  the  laws  of  Edgar,  mention  is  made  of  tithes,  which,  however,  existed  much 
sarlier.  That  tithes  existed  prior  to  the  middle  of  the  eighth  century  appears  from 
Dne  of  the  canons  of  Archbishop  Egbert,  a.d.  750  ;  that  tithes  ought  to  be  paid, 
ind  they  are  alluded  to  as  having  been  declared  by  Augustine,  "ut  Augustinua 
licit  4  decimse  igitur  tributse  sunt  ecclesiarum  et  egentum  animarum"  (s.  102,  Anglo- 
Saxon  Laws,  vol.  ii.  p.  112).  At  the  end  of  the  eighth  century,  Offa,  king  of  Mercia, 
made  a  grant  to  the  church  of  all  the  tithes  of  his  kingdom,  and  Ethelwulph  half  a 
century  afterwards  extended  it  to  the  whole  realm.  In  the  laws  of  Edward  and 
Gruthrum,  towards  the  end  of  the  ninth  century,  the  payment  of  tithes  and  other 
ablations  is  enforced  (c.  61).  And  so  by  the  laws  of  Athelstane,  about  the  year  930. 
Thus  in  a  law  of  Edgar  it  was  ordained  that  every  tithe  be  rendered  to  the  old 
minster  to  which  the  district  belonged  (the  Saxon  word  "  hyrnes  "  being  in  the  Latin 
rersion  rendered  parochia) ;  and  it  is  then  added,  that  any  thane  who  on  his  bocland 
iad  a  church  with  a  burial-place,  might  give  the  third  part  of  his  tithes  to  that 
jhurch  (Anglo-Saxon  Laws,  vol.  ii.  p.  263).  So  in  the  laws  of  Ethelred,  s.  17,  it  was 
jrdained  that  tithes  should  be  paid  at  specific  periods ;  that  is,  to  the  church  to 
which  they  of  right  belonged,  i.e.,  the  church  of  the  ecclesiastical  district  or  parish. 
ind  so  in  a  subsequent  law  of  Ethelred,  it  was  provided  that  a  third  part  of  the 
;ithes  should  go  to  the  reparation  of  the  church,  i.e.,  the  church  to  which  it  was  pay- 
ible — the  church  of  the  district  or  parish  (Anglo-Saxon  Laws,  vol.  i.  p.  343).  About 
;he  same  period,  mention  is  made  in  the  Ecclesiastical  Institutes  of  parishioners  ; 
;hat  is  a  word  used  which  is  so  translated  in  the  Latin  (Anglo-Saxon  Laws,  vol.  ii.  p. 
123).  Thus,  therefore,  it  appears  that  parishes  in  the  sense  of  ecclesiastical  districts, 
vith  endowments  of  lands  or  houses  set  apart  for  the  support  of  the  clergy,  had 
jecome  adopted  by  the  Saxons,  and  was  protected  by  their  laws.  And  not  only  so, 
jut  payment  was  enforced :  of  tithes,  church-scot,  and  Eome-feoh, — Rome-fee,  that 
s,  Peter's  pence  (Laws  of  Ethelred  and  Canute). 

^  The  right  of  sanctuary  is  recognised  in  the  Saxon  laws  from  those  of  Alfred  to 
;he  time  of  the  Confessor.   Vide  Anglo-Saxon  Laws,  vol.  i. 

2  This  also  it  appeared  was  recognised  in  the  time  of  Alfred,  for  the  Mirror  states 
hat  he  caused  a  judge  to  be  hanged  who  had  condemned  a  clerk  to  death,  whom  he 
lad  no  jurisdiction  to  try  (Mirror  of  Justice,  u.  v.  o.  1).     So  in  the  laws  of  Ethelred. 
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And  not  only  were  the  immunities  and  privileges  of  tlie  church 
fully  recognised,  but  her  powers  :  that  is,  her  powers  as  derived 
either  from  her  pastoral  office  and  mission,  or  from  her  function  of 
spiritual  direction  in  foro  conscientice.  As  regards  the  first,  her 
freedom  from  secular  corruption  or  state  control  was  distinctly 
asserted.  1 

And  as  to  the  power  of  spiritual  direction  or  correction,  in  forq 
conscientice,  in  the  declaration  of  spiritual  sentences  for  spiritual 
offences — in  other  words,  the  administration  of  canon  or  ecclesi- 
astical law — the  Saxon  law  abundantly  and  emphatically  recog- 
nised it;  and  not  only  so,  but  to  a  great  extent  enforced  it  by 
temporal  penalties,  as  a  secular  correction  for  spiritual  purposes.^ 

Thus  it  will  be  seen  that  the  position,  the  privileges,  and  the 
powers  of  the  church  were  fully  secured  and  protected  by  the  Saxon 
laws ;  and  that,  therefore,  her  prelates  were  possessed  of  the  most 
powerful  influence.  And  when  it  is  borne  in  mind  that  they  were 
in  close  connection  with  Eome,  and  that  the  great  fathers  of  the 
church  had  written  in  terms  of  the  highest  eulogy  of  the  Eoman 
law,  it  would  be  likely  that  the  influence  should  be  exerted  in 
favour  of  a  recurrence  to  Eoman  laws  and  institutions. 

This,  indeed,  is  what,  according  to  the  opinion  of  the  most  emi- 
nent historians,  actually  took  place.  Guizot  repeatedly  refers  to 
the  influence  of  the  prelates  upon  the  barbarians  as  an  important 

If  a  priest  become  a  homicide,  or  otherwise  flagrantly  commit  crime,  let  him  forfeit 
his  order  and  country,  and  be  an  exile  as  far  as  the  pope  may  prescribe  to  him,  and 
do  penance.  If  a  priest  commit  perjury  or  theft,  let  him  be  cast  out  of  his 
order,  and  unless  he  make  amends  as  the  bishop  may  direct ;  and  if  he  desire 
to  clear  himself,  let  it  be,  &c.  (c.  26).  These  laws  are  re-enacted  by  Canute  (o.  i). 
If  a  man  in  holy  orders  commit  a  crime  worthy  of  death,  let  biTn  be  seized  and  held 
to  the  bishop's  doom  as  the  deed  may  be. 

'  Thus  in  the  laws  of  Ethelred,  "  Let  no  man  henceforth  reduce  a  church  to 
servitude,  nor  unlawfully  make  church-mongering ;  nor  turn  out  a  church  minister 
without  the  bishop's  counsel"  {Ethelred,  vi.  c.  15).  That  is,  the  privilege  of  patron- 
age was  not  to  be  pressed  so  as  to  assert  in  effect  a  power  of  control  over  the  pastorship 
nor  was  a  cleric  to  be  either  appointed  or  ejected  without  the  bishop's  consent. 

*  As  already  mentioned,  the  laws  enforced  the  payment  of  church  dues  and  tithes 
and  Peter's  pence ;  they  also  enforced  the  observance  of  fee  Sundays  and  festivals 
or  fasts  {Laws  of  Canute,  45).  So  the  bishop  was  invited  to  attend  the  county 
court,  for  the  express  purpose  of  declaring  the  law  of  God — by  which  was  meant  the 
law  of  the  church,  the  canon  or  ecclesiastical  law.  The  laws  of  Ethelred  speak  of 
pecuniary  penalties  for  spiritual  offences,  to  be  applied  according  to  the  direction  of 
the  bishops,  aa  a  secular  correction  for  divine  purposes  (c.  51).  So  the  laws  of 
Edward  the  Confessor  collected  by  the  Conqueror  speak  of  enforcement  by  the  law 
of  episcopal  sentences  in  case  of  ecclesiastical  offences.  The  laws  of  the  Conqueror 
declared  that  the  bishops  should  administer  ecclesiastical  law. 
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agent  in  civilisation.  The  same  view  was  taken  by  our  own  philo- 
sophical historian.  Mackintosh.  He  says  :  "  The  only  institution 
of  the  civilised  Komans  which  was  transmitted  almost  entire  into 
the  hands  of  the  barbarians,  was  the  Christian  church.  The 
bishops  succeeded  to  much  of  the  local  power  of  the  Eoman  magis- 
trates ;  the  inferior  clergy  became  the  teachers  of  their  conquerors, 
and  were  the  only  men  of  knowledge  diffused  throughout  Europe ; 
the  episcopal  authority  afforded  a  model  of  legal  power  and  regular 
jurisdiction,  which  must  have  seemed  a  prodigy  of  wisdom  to  the 
disorderly  victors.  The  synods  and  councils  formed  by  the  clergy 
afforded  the  first  pattern  of  elective  and  representative  assemblies, 
which  were  adopted  by  the  independent  genius  of  the  Germanic 
race.  The  ecclesiastics  alone  had  any  acquaintance  with  busi- 
ness; they  only  could  conduct  affairs  with  regularity  and  quiet. 
They  were  the  sole  interpreters  and  ministers  of  whatever  laws  were 
suffered  to  act,  or  felt  to  exist.  To  these  powerful  means  of  influ- 
ence must  be  added  the  inexhaustible  credulity  of  the  superstitious 
barbarians,  disposed  to  yield  a  far  more  blind  deference  than  the 
conquering  Eomans  had  ever  paid  to  their  priests.  .  .  .  All  the 
other  institutions  of  the  empire  were  worn  out.  Christianity,  how- 
ever, attired  in  its  doctrines,  was  still  a  youthful  and  vigorous  estab- 
lishment, and  the  power  which  it  speedily  exercised  in  blending  the 
two  races,  by  gradually  softening  the  ferocious  courage  of  the  Ger- 
mans so  as  to  make  it  capable  of  union  with  the  reviving  spirit  of 
the  Eoman  provincials,  afforded  an  early  instance  of  its  ef&cacy  in 
promoting  civilisation"  (Hist.  Eng.,  vol.  i.  p.  44). 

The  Saxon  chronicles  and  Saxon  laws  afford  ample  authority  for 
the  view  conveyed  in  the  above  passages.  The  chronicles  show 
that  the  kings  could  not  read  or  write,  and  had  to  attest  their  char- 
ters by  their  marks ;  and  the,  preambles  to  all  the  laws  show  that 
the  bishops  were  consulted  in  framing  them  :  and,  as  our  historian 
goes  on  to  add,  "  this  influence,  on  the  whole,  was  exerted  for  the 
benefit  of  civilisation,  and  had  a  natural  tendency  to  the  institutions 
and  laws  of  Eome."  Hence  all  through  the  Saxon  laws  may  be 
observed  traces  of  this  influence,  and  proofs  of  a  gradual  approxi- 
mation to  the  laws  and  institutions  of  Eome,  although  these  were 
no  doubt  influenced  by  the  spirit  of  the  barbarians,  which  was  one 
of  popular  liberty  and  equality,  having  its  manifestation  in  popular 
assemblies.  Thus  it  was  in  the  union  of  this  influence  of  the  Saxon 
spirit  with  the  principles  of  the  Eoman  system,  that  we  derived 
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our  whole  system  of  judicature  and  jurisprudence,  and  especially 
trial  by  jury. 

The  Saxon  laws  not  only  allowed,  but  invited  the  attendance  of 
the  bishops  in  the  courts  of  the  county,  to  assist  in  the  administra- 
tion of  justice  ;^  and  it  need  hardly  be  said  that  in  those  times  the 
bishops  were  the  only  persons  who  had  any  notion  of  law.  The 
canon  law,  or  ecclesiastical  law,  founded  upon  the  civil  law,  and, 
indeed,  being  the  application  of  that  law  to  ecclesiastical  purposes, 
provided  them  with  a  system  of  law,  and  instructed  them  in  the 
administration  of  justice ;  and  they  would  naturally  use  their  in- 
fluence to  the  utmost  in  favour  of  an  intelligent  system  of  trial, 
and  against  barbarous  usages. 

The  canon  law  required  a  trial  by  witnesses,  and  the  civU  law  was, 
as  we  have  seen,  singularly  strict  in  its  requisites  of  proof  in 
criminal  cases.  It  may  be  imagined  how  intelligent  ecclesiastics 
would  revolt  from  the  trial  of  men  for  their  lives  by  clamorous 
assemblies,  without  the  sanction  of  an  oath,  the  testimony  of  sworn 
witnesses,  or  any  of  the  safeguards  of  a  judicial  trial ;  and  how  still 
more  they  must  have  shrunk  from  the  barbarous  absurdity  of  the 
ordeaL  Hence  by  degrees  the  practice  was  introduced  of  swearing 
those  of  the  freeholders  who  were  of  the  neighbourhood,  and  would 
be  most  likely  to  know  the  truth,  to  testify  of  it  to  the  rest ;  and 
the  ordeal  was  only  resorted  to  when  trial  by  witnesses  failed,  or 
was  not  possible.  And  thus  it  is  that  trial  by  jury,  in  the  sense  of 
trial  by  witnesses,  became,  in  criminal  cases,  established,  whenever 
it  was  possible,  i.e.,  whenever  there  were  witnesses ;  which  explains 
why,  even  up  to  the  time  of  the  Conquest,  and  afterwards,  the 
ordeal  was  still  at  times  resorted  to.^ 

'  Thus  in  the  laws  of  Canute  :  "  Let  there  be  twice  a  year  a  shire-mote,  and  let 
there  be  present  the  bishop  of  the  shire  and  the  alderman,  and  there  let  them  expound 
the  law  of  God  and  the  secular  law  ; "  the  "  law  of  God  "  ijieaning  the  law  of  the 
church,  the  canon  or  ecclesiastical  law.  So  in  the  laws  of  Henry  I.,  it  is  said  that 
the  bishops  ought  to  attend  the  county  courts.  The  canon  law  was  adverse  to  such 
barbarous  usages  as  the  ordeal ;  and  there  is  a  passage  in  the  Mirror  which  shows 
that  the  church  had  used  all  her  influence  against  it ;  but  it  is  astonishing  how  tena- 
cious barbarian  races  are  of  their  ancient  usages,  and  the  Saxons  clung  to  the  ordeal 
until  the  reign  of  John.     The  canon  law  required  trial  by  witnesses. 

"  In  Alfred's  reign,  as  stated  in  the  Mirror  of  Justice  (a  work  based  upon  an  earlier 
one  written  in  his  time),  several  judges  were  executed  for  causing  prisoners  to  be 
hanged,  either  without  a  trial  by  twelve  sworn  men,  or  where  the  jury  were  not 
unanimous,  or  where  they  were  in  doubt  (Mirror  of  Justice,  u.  5).  The  germ  of  the 
system  is  to  be  seen  in  the  Laws  of  Ethelbert ;  but  there  is  no  trace  of  it  earlier  and 
all  writers  are  greed  that  at  all  events  the  Saxons  had  not  trial  by  jury  when  they 
first  came  to  this  country,  so  that  they  must  have  adopted  it  here. 
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Thus,  also,  there  were  endeavours  made  to  introduce  trial  by 
witnesses,  whenever  it  was  possible,  in  civil  cases,  and  with  that 
view  there  are  a  series  of  provisions  in  the  Saxon  laws  to  secure 
witnesses  of  transactions  who  might  afterwards  give  testimony  as 
jurors.  For  jurors,  it  will  be  observed,  in  that  age,  and  until  long 
afterwards,  were  sworn  witnesses,  upon  whose  testimony,  of  their 
own  knowledge,  the  body  of  men  who  acted  as  judges  determined. 
Trial  by  jury  in  the  modern  sense  of  the  phrase,  as  a  trial  by  jurors 
upon  evidence,  was  yet  far  distant,  and  was  only  to  be  the  result 
of  gradual  development.! 

The  administration  of  criminal  law  had  undoubtedly  become 
more  advanced  and  developed  among  the  Saxons  than  the  civil 
law,  and  this  for  the  obvious  reasons  that  criminal  justice  is  of 
earlier  necessity,  and  is  more  simple  in  its  nature,  than  civil  justice ; 
and  in  criminal  justice  the  Saxons  had  so  far  learned  from  the  Eoman 
system  as  to  have  an  intelligent  mode  of  trial  by  king's  judges, 
and  "jurors,"  or  sworn  judges,  of  the  facts ;  and,  as  we  find,  from 
the  only  relics  of  this  system,""  they  had  so  far  advanced  as  to  have 
acc[uired  the  advantage  of  judicial  decisions  and  settled  precedents. 

'  Thiia,  in  the  lawa  of  Edgar  it  is  provided,  that  in  every  borh  (i.e.,  borough)  and 
hundred  a  certain  number  of  men,  in  each  hundred  twelve,  were  to  be  appointed  as 
witnesses,  who  were  to  be  sworn  to  give  true  testimony,  and  some  of  whom  were  to 
witness  every  transaction,  that  they  might  be  afterwards  called  to  give  testimony  in 
any  civil  or  criminal  proceeding  arising  out  of  the  transaction  (Edgar,  iv.  5,  6). 
There  are  similar  provisions  in  later  Saxon  laws. 

2  In  the  Mirror  of  Justice,  which,  though  in  its  present  form  as  recent  as  the 
reign  of  Edward  I.,  incorporates  an  earlier  work  of  the  age  of  Alfred,  and  gives 
several  judicial  decisions  of  that  time  which  are  unmistakatly  Saxon,  all  the  names 
being  Saxon,  and  all  the  names  of  the  judges  after  the  Conquest  being  known 
through  the  learned  labours  of  Mr  Foss.  Thus,  under  the  head  of  Mayhem  (a 
copious  head  of  law  under  the  Saxons,  as  we  see  from  their  laws),  we  read,  •'  And 
Turgis  saith,  that  the  loss  of  the  fore-teeth  is  Mayhem.  And  SennaU  said,  that  the 
loss  of  the  eyes  is  Mayhem  ;  "  in  which  the  difference  of  tense  will  be  observed,  and 
it  is  implied  that  Turgis  was  still  living  when  this  passage  was  written.  "And 
Billing  saith,"  &c.,  as  to  which  the  same  remark  applies  ;  and  it  is  to  be  added  that 
BUling  appears  among  the  names  of  judges  hanged  by  order  of  Alfred,  as  stated  in  a 
subsequent  chapter  (Mirror  of  Juitice,  o.  i.  s.  9).  So  again  (s.  10),  "And  Burmoud 
enacted  that  all  goods  of  those  who  fled  should  be  awarded  to  the  king.  And 
Iselgram  said,"  &o.  Here  the  names  are  clearly  Saxon,  and  Burmond  also  appears 
among  the  names  of  judges  hanged  by  order  of  Alfred.  So,  again  (c.  ii.  s.  26), 
it  is  said  that  "Hailif  gave  a  notable  judgment,"  which  must  have  been  in  Saxon 
times,  for  the  name  is  Saxon,  and  there  is  no  mention  of  any  such  judge  after 
the  Conquest.  So,  in  s.  12,  it  is  expressly  stated  that  there  was  such  a  course  taken 
in  a  case  mentioned,  "  in  the  time  of  king  Edmund."  There  are  also  forms  of  indict- 
ments given,  one  of  which  is  stated  to  have  been  used  in  the  case  just  mentioned, 
and  in  aU  of  which  the  names  are  pure  Saxon. 


Ixiv  INTRODUCTION  TO  THE  PEESENT  EDITION. 

But  these  judicial  decisions,  althougli  of  the  greatest  interest,  as 
the  earliest  extant,  yet  are,  as  might  be  expeotiBd,  extremely  rude 
and  rudimentary ;  and  the  records  yet  remaining  of  contemporaiy 
history  show  l  that,  though  there  was  trial  by  jury  and  judicial 
authority,  both  parts  of  the  judicial  system  were  in  the  rudest 
possible  state,  as  might  be  supposed  when  a  new  system,  borrowed 
from  a  highly  civilised  law  like  the  Eoman,  was  engrafted  on  the 
usages  of  a  rude  and  barbarous  race  like  the  SaXon.  And  it  must 
be  manifest  that,  while  the  Saxon  institutions  remained  in  their 
primitive  form,  there  could  be  no  regular  judicature,  and  therefore 
no  regular  law. 

The  Anglo-Saxon  system,  indeed,  had  advanced  thus  far,  that 
judicial  decisions  were  of  value  as  precedents,  and  as  having  a  kind 
of  CLuasi-legislative  authority,  at  all  events  as  declaratory  or  explan- 
atory of  the  law,  and  they  seem  even  to  have  gone  a  step  further, 
and  to  have  given  to  such  decisions  the  effect  almost  of  legislative 
ordinances.''  But  this  would  be  comparatively  of  little  importance 
so  long  as  there  were  only  numerous  inferior  local  judges,  without 
the  control  of  a  regular  superior  judicature. 

^  Thus,  in  the  Minor  of  Justice  it  is  stated,  that  Alfred  caused  forty-faur  justices 
in  one  year  to  be  hanged  as  murderers  for  their  false  judgments.  The  instances  are  all 
given,  and  some  of  them  well  illustrate  the  system,  and  confirm  the  above  observations 
upon  it.  "  He  hanged  Cord  wine,  because  that  he  judged  Haokwy  to  death  without 
the  consent  of  all  the  jurors.  He  hanged  Markes,  because  he  judged  During  to  death 
by  twelve  men  who  were  not  sworn.  He  hanged  Billing,  because  he  judged  LestoiJ  to 
death  by  fraud,  in  this  manner  :  he  said  to  the  people,  '  Sit  ye  all  here  but  he  who 
assisted  to  kill  the  man,'  and  because  that  Leston  did  not  sit  with  the  others, 
he  commanded  him  to  be  hanged,  and  said  that  he  did  assist,  whereas  he  knew  that 
he  did  not.  He  hanged  Thurston,  because  he  judged  Thuringer  to  death  by  a  verdict 
of  inquest  without  issue  joined.  He  hanged  Athelsan,  because  he  judged  Herbert  to 
death  for  an  offence  not  mortal  He  hanged  Rombold,  because  he  judged  Lischild  to 
death  in  a  case  not  notorious,  and  without  indictment.  He  hanged  Friburne,  because 
he  judged  Harpen  to  die,  whereas  the  jury  were  in  doubt  in  their  verdict,  for  in 
doubtful  cases  we  ought  to  save  rather  than  condemn.  He  hanged  "Wolmer,  because 
he  judged  Graunt  to  death  by  colour  of  a  larceny  of  a  thing  he  had  received  by 
bailment.  He  hanged  Therberne,  because  he  judged  Osoot  to  death  for  a  fault 
whereof  he  was  acquitted  before.  He  hanged  Oskitell,  because  he  judged  Catlin  to 
death  by  the  record  of  the  coroner,  without  trial  of  the  truth."  And  it  is  stated 
that  Alfred  hanged  all  the  judges  who  had  falsely  saved  a  man  guilty  of  death  or 
had  falsely  hanged  any  man  against  law  or  any  reasonable  exception.  The  number 
of  these  justices  shows  that  they  might  only  have  been  sheriffs  or  local  judges,  and  it 
is  to  be  borne  in  mind  that  in  criminal  oases  the  trial  must  be  local,  and  the'sherifif 
was  the  criminal  judge  in  the  county. 

^  There  is  a  remarkable  passage  in  the  Mirror,  in  which  it  is  stated  that  Thur- 
mond ordained  that  criminal  actions  should  cease  at  the  year's  end  if  not  brought 
before,  and  the  same  time  he  appointed  in  all  actions  for  things  lost,  and  in  personal 
actions  he  appointed  the  term  after  the  last  eyre  {i.e.,  seven  years)   and  in  real 
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,  The  study  of  those  portions  of  the  Mirror,  which  are  plainly 
from  their  internal  evidence,  Saxon,  undoubtedly  shows  a  far 
greater  progress  and  development  in  law  than  could  be  gathered 
from  the  perusal  of  the  written  laws  of  the  Saxons,  and  affords  a 
remarkable  illustration  of  the  fallacy  of  looking  to  the  written  laws 
alone  as  evidence  of  the  state  of  their  law.  The  truth  is,  that  the: 
written  laws  only  represented  part  of  their  law,  and  that  part  the 
worst.  It  represented  most  of  what  was  of  their  own  growth  and. 
introduction,  and  therefore  was  barbarian.  It  did  not  represent 
much  that  was  infinitely  more  valuable,  which  was  unwritten,  and 
had  been  handed  down  by  tradition,  or  was  embodied  in  institu- 
tions. The  written  laws,  for  example,  represent  the  usages  of  com- 
purgators and  the  ordeal,  but  scarcely  give  a  glimpse  of  trial  by 
jurors  or  witnesses,  and  a  whole  system  of  criminal  procedure,  to 
be  gathered  from  the  Mirror.^ 

•There  are  allusions  to  incidents  of  the  manorial  system,  as  the 
state  of  villenage,  but  only  allusions,  and  not  even  allusions  to  the 
municipal  system,  with  aU  its  valuable  privileges.  It  is  from 
another  source  we  must  obtain  information  as  to  those  portions  of 
the  law  which  were  most  valuable  to  the  people,  and  were  un- 
written and  embodied  in  customs  or  traditions  or  institutions  ;  and 
this  wiLL  explain  much  that  is  otherwise  inexplicable  in  our 
history. 

It  can  be  shown  from  other  sources,  and  has  been  partly  shown 
already,  that  the  most  valuable  rights  of  the  people  were  embodied 
in  customs,  which  were  unwritten.  It  can  be  shown,  for  in- 
stance, that  the  bulk  of  the  people  held  their  lands  entirely  by 
custom.2 

actions  forty  years  (c.  ii.  s.  23).  Now,  Thurmond  was  clearly  neither  a  Saxon  nor  a, 
Norman  king,  neither  was.  he  a  judge  after  the  Conquest,,  for  the  names  of  the  judges 
since  then  are  known.  He  was  therefore  some  Saxon  judge  or  sheriff,  and,,  as  a 
baronial  judge,  he  must  have  been  a  judge  of  the  county,  either  as  sheriff  or  by 
special  commission  for  the  county.  But  he  eyidently  assumed  a  power  to  ordain. 
There  is  a  similar  passage  as  to  one  Lenfred,  who,  it  is  said,  ordained  the  "wager  of 
law"  as  to  contracts,  but  this  may  have  been  only  a  judicial  application  of  the  system 
of  compurgators :  out  of  which  wager  of  law  certainly  arose. 

1  A  system  of  presentment  by  grand  jurors,  of  indictment  upon  their  oaths,  and  of 
trial  by  juries. 

2  There  is  a  passage  in  the  Mirror  which  states  that  when  the  "first  conquerors'' 
distributed  the  lands,  they  enfeoffed  the  earls  of  earldoms,  the  barons  of  baronies,  the 
knights  of  knights-fees,  villeins  of  villenages,  and  burgesses  of  boroughs  (no  mention 
being  made,  it  will  be  observed,  of  common  freeholders),  whereof,  it  is  added,  some 
received  their  lands  to  hold  by  villein  customs,  as  to  plough  their  lord's  lands,  to  reap, 

e 
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It  was  difficult  in  that  age  to  collect  and  embody  unwritten  law, 
insomuch  that  when  after  the  Conquest  it  was  attempted  to  put 
the  Saxon  laws  into  writing,^  the  first  collection  contained  so  little 
worthy  of  regard,  that  historians  have  been  disposed  either  to  dis- 
pute their  authenticity,  or  to  wonder  at  the  importance  which 
appears  to  have  been  attached  to  them  by  the  body  of  the  people. 
But  afterwards,  when,  probably  after  further  inquiry,  another 
collection  of  laws  was  framed,^  containing  more  of  the  unwritten 
customs  of  the  country,  it  was  easy  to  see  their  value  and  im- 
portance, seeing  that  they  contained  recognitions  of  the  customs  as 
to  the  viUeins  or  cultivators  of  the  soil,  in  entire  accordance  with 
the  Eoman  law,  and  sometimes  almost  to  the  exact  effect  of  im- 
perial edicts  on  the  subject,  assuring  the  possession  of  their 
lands  on  condition  of  rendering  their  services ;  and  also  contained 
recognitions  of  those  free  popular  tribunals  or  assemblies,  on  which 
perhaps  the  people  most  relied  for  the  maintenance  of  these 
customs.3  And  it  is  to  be  observed  that  in  the  recognition  by  the 
Conqueror  of  the  Saxon's  "  laws,"  allusion  is  expressly  made  to 

out,  and  carry  his  hay  or  corn ;  and  although  the  people  have  no  charters,  deeds,  or  muni- 
ments of  their  lands,  yet  if  they  were  ejected  or  put  out  of  their  possessions  wrong- 
fully, they  might  be  restored,  because  they  knew  the  certainty  of  their  services." 
And  then  it  is  stated  that  St  Edward,  in  his  time,  caused  inquiry  to  be  made  of  all  such 
who  held  and  did  to  him  such  services ;  and  afterwards  (i.e.,  after  the  Conquest), 
many  of  these  villeins,  by  wrongful  distresses,  were  forced  to  do  their  lords  services, 
to  bring  them  into  servitude  again  {Mirror,  c.  2,  s.  28),  which  is  confirmed  by  a  pas- 
sage in  Bracton,  "Fuerunt  etiam  in  oonquestu  liberi  homines  qui  libere  tenuerunt 
tenementa  sua  per  libera  servitia  vel  per  liberas  oonsuetudines,  et  cum  per  potentiorea 
ejecti  essent,  postmodum  reversi  receperunt  eadem  tenementa  sua  tenenda  in 
villenagio  faciendam  inde  opera  servitia  sed  certa,"  &c.  (lib.  i.  o.  11,  fol.  7). 

^  The  collection  of  the  laws  of  the  Confessor,  made  by  order  of  the  Conqueror. 
'  The  laws  of  the  Conqueror — those  first  passed  by  him  in  affirmance  of  the  Con- 
fessor's customs  and  laws. 

'  "  Isti  sunt  leges  et  oonsuetudines  quas  WiUielmus  Rex  post  adquisionem  Anglise 
omni  populo  Anglorum  concessit  tenendas,  eadem  videlicet  quas  predecessor  suus 
Edwardus  rex,  servavit  in  Anglorum  regno."  This  was  not  entirely  true,  but  to  a 
great  extent  it  was  ;  at  all  events,  as  to  the  rights  of  the  rural  tenants,  the  viUani, 
"  Coloni  et  terrarum  exeroitores,  non  vexentur  ultra  debitum  et  statutum,  nee  lioeat 
dominis  removere  colonos  a  terris  dummodo  debita  servitia  persolvant"  (o.  29). 
This  will  be  found  in  exact  accordance,  on  the  one  hand,  with  the  Reotitudines  per- 
Bonarum  of  the  Saxon  times,  "  ViUani  rectum  est  varium,  secundum  quod  in  terra 
statutum,  est ;  and,  on  the  other  hand,  is  also  in  exact  accordance  with  the  imperial 
edicts  on  the  subject.  So,  again,  "  Nativi  non  reoedant  a  terris  suis,  neo  querant 
ingenium  unde  dominum  suum  debito  servitio  sui  defraudent "  (c.  xxx.)  "  Si  domini 
terrarum  non  proourent  idoneos  cultores  ad  terras  suas  colendas  justiciariihoo  faciant" 
(o.  xxxii.)  These  laws,  again,  are  entirely  in  accordance  with  the  Roman  edicts  on  the 
subject. 
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others  I  not  recorded,  and  which  were  douhtless  unwritten  laws  or 
customs,  relating  to  the  customary  rights  of  the  people,  chiefly  as 
to  the  tenure  of  lands  and  their  popular  assemblies  or  tribunals ; 
in  other  words,  relating  to  the  municipal  and  manorial  systems,  and 
the  popular  tribunals,  or  assemblies  of  the  people. 

And  in  the  laws  of  the  Conqueror  2  it  is  to  be  observed  that  be- 
yond the  general  recognition  of  former  customs,  there  is  an  express 
mention  made  of  the  popular  tenure  of  land,  as  viUenage  (which 
had  then  acquired  the  character  of  customary  right),  and  also .  of 
the  popular  tribunals.  And  so,  from  the  time  of  the  Conquest 
to  the  time  of  Magna  Charta,3  there  were  repeated  confirmations  of 


^  The  report  of  the  Eoyal  Commission  of  Enquiry  into  the  Anglo-Saxon  Laws 
already  alluded  to,  has  these  statements  added  to  it :  "  Quam  cum  ipse  Willielmua 
rex  (i.e.,  the  Conqueror)  audivit,  et  alias  leges  de  regno,  maxime  appreciatus  est 
earn,  et  voluit  ut  ipsa  observaretur  per  totum  regnum ;  quia  dicebat  quod  antecessoreg 
sui  et  omnium  de  Normanni  de  Norweia  venerunt,  et  legem  eorum  cum  honesta 
erat,  bene  deferent  sequi  cum  profundior  et  honestior,  sit  omnibus  aliis,  sicut 
Britonum  et  Anglorum.  Sed  omuea  compatrioti  qui  leges  narraveruut  summo- 
pere  preoati  sunt  eum  ut  permitteret  eis  leges  et  consuetudines  habere  cnm  quibus 
Tixerant  antecessorea  eorum  et  ipsi  nati  sunt,  quia  durum  erat  eis  suscipere  leges 
et  judicare  de  eia  quas  nesciebant.  Tandem  concilio  et  precatu  baronum  adquievit 
et  sic  auctoritati  sunt  leges  Regis  (Anglo-Saxon  Laws  and  Institutes,  t.  1). 

^  In  these  laws  many  of  the  Saxon  laws  or  institutions  are  recognised — indeed,  all 
that  relate  to  the  rural  or  civil  system  of  the  country  as  aparb  from  the  military. 
The  functions  of  the  "  hundredors,"  for  instance  (s.  5).  So  the  system  of  local  trials, 
the  original  of  trials  by  jury  :  "  Si  voluerit  quis  convencionem  terrse  tenendse  adversug 
dominum  suum  disracione  per  pares  suos  de  eodem  tenemento,  quos  in  testimonium 
Tooaverit,  disracionabit,  quia  per  extraneoa  id  facere  non  poterit"  (s.  23).  "Nemo 
querelam  ad  regem  defereat  nisi  ei  jus  defecerit  in  hundredo  vel  comitatu '"  (s.  43). 
Then  in  a  charter — the  original  of  Magna  Charta :  "  Volumus  etiam  ac  concedimug 
ut  omnes  liberi  homines  habeant  et  teneant  terras  suas  et  possessiones  suaa  bene  et 
in  pace  libere  ab  omni  exactione  injusta,  et  ab  omni  tallagio,  ita  quod  nihil  ab  eis 
exigatur  vel  capiatur  nisi  servitium  suum  liberam,  quod  de  jure  nobis  facere  debent 
et  facere  tenentur  et  prout  statutum  est  eis,  et  illis  a  nobis  datum  et  concessum  jure 
hereditario  in  perpetuum  "  (s.  5  ;  Anglo-Saxon  Lams,  vol.  i.  p.  491).  The  principle  of 
this  would  extend  even  to  the  villeins,  and  was,  indeed,  applied  to  them  in  one  of  the 
laws  of  the  Conqueror,  embodying  the  whole  principle  of  the  Roman  law  upon  the 
subject :  "  Coloni  et  terrarum  exercitores  non  vexentur  ultra  debitum  et  statutum : 
ne  licet  dominis  removere  colonos  a  terria  dummodo  debita  servitia  persolvant" 
(b.  29).  And  again  :  "  Si  domini  terrarum  non  procurent  idoneos  cultores  ad  terras 
suas  colendas,  justiciarU  hoc  faciant."  '  So  as  to  boroughs,  there  was  this  important 
recognition  of  their  privileges :  "  Si  servi  permanserunt  sine  calumnia  per  annum 
et  diem  in  civitatibus  nostria  vel  in  burgo  a  dife  ilia  liberi  efficiantur  et  liberi  a  jugo 
servitutis  suse  aunt  in  perpetuum"  (a.  16;  A.-S.  L.,  p.  494).  And  there  was  a 
general  re-enactment  of  the  laws  of  Edward,  with  the  addition  of  thoae  enacted  by 
the  Conquerpr  (s.  13,  p.  473). 

*  The  charter  of  the  Conqueror  has  already  been  cited  in  which  it  was  de- 
clared, "  Hoc  quoque  praecipimus  ut  omnes  habeant  et  teneant,   legea  Edwardi 
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the  laws  and  customs  whicli  prevailed  previous  to  the  Conc[uest„ 
except  so  far  as  altered  hy  positive  enactments  ;  that  is  to  say,  the 
municipal  and  manorial  systems,  neither  of  them  being  inconsistent 
•with  the  feudal,  and  both  of  which  were,  as  has  been  seen,  of 
Eoman  origin,  were  preserved,  with  the  rights  and  customs  ap- 
pertaining thereto;  and,  on  the  other  hand,  as  guarantees,  of 
popular  rights  and  customs,  the  ancient  popular  tribunals,  or 
gather  assemblies,  of  the  county  and  the  hundred,  were  also  pre- 
served. 

Beyond  these,  indeed,  there  was  really  little  to  preserve  that  was 
worthy  of  the  name  of  laws,  except  such  scraps  and  fragmenl^p  of 
Eoman  law  as  had  got  into  the  written  Saxon  laws ;  and  as  to 
these,  it  is  to  be  observedj  the  people  showed  no  anxiety.  It  was 
their  customary  laws  and  rights  for  the  preservation  of  which  they 
were  anxious,  and  of  which  the  explanation  has  been  given.  But 
customs,  although  valuable  as  sources  of  grounds  of  rights,  or  the 
origin  o'f  institutions,  afford  of  themselves  no  adequate  source  of 
a  system  of  law  or  a  source  of  jurisprudence.  There  is,  indeed, 
often  an  antagonism  between  custom,  and  reason,  which  is  the  only 
true  basis  of  law  ;  for  customs,  having  their  origin  in  rude  and, 
primitive  times,  may  by  no  means  have  been  founded  upon  reason, 
and  therefore  can  afford  no  sure  basis  for  law.  This  was  illus- 
trated in  the  county  courts,  the  popular  tribunals  of  the  Saxons, 
which,  rude,  turbulent,  and  tumultuous,  were  wholly  unsuited  for 
law  or  justice.  These  institutions  might  have  sufficed  for  the 
rude  times  in  which  they  were  established,  but  as  wealth  increased, 
and  interests  became  more  complicated,  there  arose  a  necessity  for 
a  regular  system  of  law  and  jurisprudence,  which  require  to  be 
developed  from  principles,  and  derived  from  some  certain  standard. 
Such  a  source  of  law  and  jurisprudence  was  to  be  found  in  the 
Eoman  law,  and  there  alone ;  but  a  system  of  law  could  only  be 

regis  in  omnibus  rebus  adauctis.  Mis  quas  constituimus  ad  utilitatem  anglorom " 
{Ang.-Sao!.  Laws,  v.  1,  p.  493).  So  there  was  a  charter  of  Henry  I.  in  which  are 
these  words,  "  Lugam  (legem)  Edwardi  regis  vobis  reddo  cum  illis  emendatiouibus 
quibuB  earn  emendavit  pater  mens  consilio  baronum  suorm  "  (Ibid.  p.  51)  •  and 
there  are  references  to  specific  clauses  in  the  collection  of  the  laws  of  the  Confessor 
already  alluded  to,  and  hastily  discarded,  by  Spelman,  Hume,  and  Reeyes,  as 
"spurious."  This  charter  formed  the  basis  of  the  subsequent  charters,  which  all 
contain  confirmations  of  the  ancient  laws  and  customs  of  the  country.  There  was 
also  a  charter  of  Henry  I.  to  the  city  of  London,  in  like  manner  the  basis  of  all  sub- 
sequent charters  of  the  civic  liberties  of  that  and  other  ancient  cities,  whose  priri- 
leges,  it  has  been  seen,  were  of  Roman  origin. 
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deduced  therefrom  by  judicial  decisions,  which  tequired  a  regular 
judicature,  learned  judges,  and  legal  tribunals. 

And  the  difficulty  was  to  attain  this  object  consistently  with 
the  maintenance  of  those  great  local  popular  tribunals  to  which  the 
people  clung  so  closely,  as  the  guarantees  of  those  customs  on  which 
their  dearer  rights  depended.  And  it  is  most  interesting  and 
instructive — perhaps  one  of  the  most  interesting  points  in  the 
whole  history  of  our  law — to  observe  how  the  difficulty  was  sur- 
mounted, and  the  object  attained ;  and,  above  all,  to  observe  how 
easily  it  was  done;  with  how  little  of  apparent  change,  with  what 
an  utter  absence  of  any  violent  or  sudden  change,  and  by  what  a 
happy  adaptation  of  the  existing  institutions  to  the  recognised 
exigency  of  the  age. 

The  institutions  of  this  coimtry,  as  they  arose  by  usage  and  prer 
scription,  were  adapted  to  the  wants  and  usages  of  the  time  in 
which  they  arose ;  on  the  other  hand,  became  in  course  of  time,  as 
circumstances  changed,  obsolete ;  and  other  institutions  grew  up,  in 
like  manner,  to  meet  the  circumstances  and  exigencies  of  a  subse- 
quent age.i  This  was  eminently  the  case  with  the  popular 
tribunals  of  the  Saxons. 

'  Thus,  the  court  leet,  which,  as  was  said  in  the  Tear-Booh,  is  the  most  ancient 
court  of  the  realm  (7  Sen.  V.  12),  was  restricted,  by  the  very  prescription  which 
created  it,  to  matters  of  common  nuisance  and  the  like,  and  had  no  cognisance  of  other 
offences  ( Yecvr-Booh,  'i  Ed.  IV.  c.  31 ;  8  Ed.  IV.  15, 27  ;  assize  6, 22  Ed.  IV.  22).    And 
a  particular  or  private  wrong  could  not  be  inquired  of  there,  as  an  assault  (Mmtin,  J., 
4  Hen.  VI.,  10).     It  is  governed  by  usage  and  prescription  in  all  its  proceedings 
(2  Ind.  72-163).    Hence,  when  new  matters  arose,  as  the  tanning  of  leather,  or  the  like, 
it  was  held  to  have  no  jurisdiction  {Brooke's  Ahr.  tit.  Jurisdiccion).    And  even  as  to 
the  sale  of  bread,  as  to  which  it  had  jurisdiction,  it  was  held  that  it  had  not  jurisdic- 
tion in  cases  arising  under  a  modern  statute  fixing  the  weight  of  a  loaf,  without 
'  reference  to  price,  because  that  was  not  strictly  an  assize  of  bread,  and  the  jurisdic- 
tion of  the  leet  was  by  prescription  restricted  to  that;  and  Lord  Mansfield  said 
"  These  courts  were  very  properly  adapted  to  the  customs  and  manners  of  a  people 
upon  their  first  settlement ;  but,  like  all  other  human  jurisdictions,  vary  in  the 
course  and  progress  of  time,  as  the  government  and  manners  of  a  people  take  a  dif- 
ferent turn,  and  fall  under  different  circumstances.     Prom  the  time  of  Magna 
Charta,  the  local  jurisdictions  had  been  gradually  abridged,  never  eiilarged.     Expe- 
rience shows  the  wisdom  of  widening,  instead  of  contracting,  the  circle  of  civil  and 
criminal  jurisdiction"  (Colehrooh  v.  Elliot,  3  Burrow's  Rep.,  1859).    "Justice,  in  this 
kingdom,  of  which  it  has  always  been  tender,  is  singularly  a.dapted  to  the  frame  of 
the  English  government,  and  the  disposition  of  the  English  nation;  and  such,  as  by- 
long  experience  and  use,  is,  as  it  were;  incorporated  into  their  very  temperaflient, 
and  became,  in  a  manner,  the  complexion  and  constitution  of  the  English  common- 
wealth "  (Hales's  Hist.  Com.  Law,  c.  3).    Hence  it  is  that  the  Parliament  have  always 
been  jealous  of  the  reformation  of  what  has  been  at  any  time  found  defective  in  it 
and  so  to  remove  all  such  obstacles  as  might  obstruct  the  free  course  of  it,  and  su^ 
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In  those  early  times,  the  only  notion  the  northern  nations  had 
of  administration  of  justice,  was  in  a  kind  of  rough  arbitration,  or 
rude  determination  by  a  popular  assembly,^  which  bore  no  resem- 
blance to  a  judicial  tribunal ;  and  which,  conscious  of  its  incapacity 
to  get  at  the  truth,  took  refuge  in  such  wretched  expedients  as 
the  ordeal. 

port  the  use  of  it  as  the  best  and  truest  rule  of  justice  in  all  matters  civil  and 
criminal  (Ibid.)  Thus  also  Sir  M.  Hale  says  :  "  From  the  nature  of  laws  themselves 
in  general,  which,  being  to  be  accommodated  to  the  condition,  exigencies,  and  con- 
veniences of  the  people,  for  or  by  whom  they  are  appointed,  the  administration  of 
those  exigencies  and  conveniences  do  insensibly  grow  upon  the  people,  so  many  times 
there  grows  insensibly  a  variation  of  laws ;  but  though  those  particular  variations 
and  accessions  have  happened  in  the  laws,  yet  they,  being  only  partial  and  saccessive, 
are  the  same  laws,"  &c.  {Ibid.  c.  4). 

'  "The  various  expedients  which  were  employed  in  order  to  introduce  a  more  regu. 
lar,  equal,  and  vigorous  administration  of  justice,  contributed  greatly  towards  the 
improvement  of  society.  What  were  the  particular  modes  of  dispensing  justice  in 
their  several  countries,  among  the  various  barbarous  nations  which  overran  the  Eoman 
empire,  and  took  possession  of  its  different  provinces,  cannot  now  be  determined 
with  certainty.  We  may  conclude  from  the  form  of  government  established  among 
them,  as  well  as  from  their  ideas  concerning  the  nature  of  society,  that  the  authority 
of  the  magistrate  was  extremely  limited,  and  the  independence  of  individuals  pro- 
portionately great.  The  magistrate  could  hardly  be  said  to  hold  the  sword  of  jus- 
tice :  it  was  left  in  the  hands  of  private  persons.  Resentment  was  almost  the  sole 
motive  for  prosecuting  crimes,  and,  to  gratify  that  passion,  was  considered  as  the 
chief  end  of  punishing  them.  He  who  suffered  the  wrong  was  the  only  person  who 
had  the  right  to  pursue  the  aggressor,  and  to  exact  or  to  remit  punishment.  From 
a  system  of  judicial  procedure  so  crude  and  defective  that  it  seems  to  be  scarcely 
compatible  with  the  subsistence  of  civil  society,  disorder  and  anarchy  naturally 
flowed.  To  provide  remedies  for  these  evils  so  as  to  give  a  more  regular  course  to 
justice,  was  during  several  centuries  one  great  object  of  political  wisdom  "  {Robertson's 
Hist.  Charles  V.,  Prelim.  Dissert.  State  of  Europe,  8.  5).  "  The  greater  part  of 
affairs  in  common  life  or  business  was  carried  on  by  verbal  contracts  or  promises. 
This,  in  many  civU  questions,  not  only  made  it  difficult  to  bring  proof  sufficient  to 
establish  any  claim,  but  encouraged  falsehood  and  fraud  by  rendering  them  extremely 
easy.  Even  in  criminal  cases  where  a  particular  fact  must  be  ascertained,  or  an 
accusation  must  be  disproved,  the  nature  and  effect  of  legal  evidence  were  little 
understood  by  barbarous  nations.  To  define  with  accuracy  that  species  of  evidence 
which  a  court  had  reason  to  expect,  to  determine  when  it  ought  to  insist  on  positive 
proof,  and  when  it  should  be  satisfied  with  a  proof  from  circumstances,  to  compare 
the  testimony  of  discordant  witnesses,  and  to  fix  the  degree  of  credit  due  to  each, 
were  discussions  too  intricate  and  subtle  for  the  jurisprudence  of  ignorant  ages.  In 
order  to  avoid  encumbering  themselves  with  these,  a  more  simple  form  of  procedure 
was  introduced  into  courts,  as  well  civil  as  criminal.  In  all  cases  where  the  notoriety 
of  the  fact  did  not  furnish  the  clearest  and  most  direct  evidences,  the  person  accused 
or  he  against  whom  the  action  was  brought,  waa  caUed  or  offered  to  purge  himself  by 
oath.  .  .  This,  however,  proved  a  feeble  remedy  .  .  and  the  sentences  of  courts 
became  so  flagrantly  iniquitous  as  to  excite  universal  indignation  against  this  method 
of  procedure.  Sensible  of  these  detects,  but  strangers  to  the  manner  of  correcting 
them,  our  ancestors  appealed  to  heaven,  and  adopted  the  ordeal,"  &c.  (SobeHson't 
Mist.  Charles  7.,  Prelim.  Dissert,  s.  v.)    This  is  very  accurate,  and' applicable 
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Such  an  assembly  was  the  Saxon  county  court;  and,  origin- 
ally, the  only  court  of  general  and  ordinary  jurisdiction  was  the 
county  court^  Before  the  Conquest,  it  was  the  only  such  court : 
at  the  Conquest,  the  court  continued  to  exist  with  its  ancient  juris- 
diction, and  was  even  called  the  court  of  the  king,  there  being  stiU 
for  some  time  no  other  court  of  general  and  ordinary  jurisdiction ; 
though  it  was  not  long  before  its  defects  were  discovered,  and 
measures  were  taken  to  modify  and  improve  it. 

And,  at  that  time,  the  only  remedy  which  the  suitor  could  require 
from  the  king,  2  was  a  writ  to  compel  the  sheriff  to  hear  and  deter- 
mine the  cause  in  the  county  court.3  Nor  even  to  that  extent, 
until  an  attempt  had  been  made  to  get  the  cause  so  heard  in  that 
court.  Indeed,  the  people  were  at  that  time  obstiuately  attached 
to  their  ancient  popular  tribunals ;  and  even  the  power  of  the  Con- 
queror could  not  anticipate  the  effects  of  experience,  or  venture  at 
once  to  alter  or  abolish  them. 

The  county  court,  originally,  was  simply  an  assembly  of  the 
people  of  the  county,*  who,  from  necessity,  formed  a  kind  of  natural 
tribunal,  composed  of  neighbours,  who,  by  a  kind  of  mutual  arbi- 
tration, settled  disputes  among  themselves,  rather  by  discussion, 

^  All  through  the  Saxon  laws,  it  is  so  spoken  of,  and  there  is  no  trace  of  any  court 
of  superior  jurisdiction.  Even  after  the  Conquest — though  steps  were  taken  to 
improve  it  by  sending  down  the  king's  justiciary  to  preside  over  it — still  it  continued 
with  its  ancient  jurisdiction ;  and  in  the  laws  of  Henry  I.,  it  is  called  the  ewria  regis 
(Leges  Hen.  Prim.  c.  31),  in  which  the  bishops  and  barons  of  the  county  sat,  and 
which  had  jurisdiction,  without  any  limitation,  over  all  causes  arising  within  the 
county,  with  power  to  cite  or  summon  defendants,  or  parties  sued,  even  though  resid- 
ing in  other  counties  (Leges  Hen.  Prim.  c.  41). 

2  Thus  in  the  laws  of  the  Conqueror,  c.  43 : — "  Nemo  querelam  ad  regem  deferat, 
nisi  ei  jus  defecerit  in  hundredo  vel  in  comitatu."  This  was  one  of  the  laws  he 
passed  at  the  instance  of  the  people  as  one  of  their  ancient  laws :  "  Isti  sunt  leges 
et  consuetudines  quas  Willielmus  rex  omni  populo  Anglorum  concessit  teuendas 
eidem,  videlicet, quaa  predecessor  suus  observavit."  The  previous  Saxon  laws  contained 
similar  enactments;  and  there  can  be  no  doubt  that  the  people  were  obstinately 
attached  to  their  old  popular  tribunals  until  experience  had  shown  their  mischievous 
character. 

3  Thus,  in  the  Mirror,  it  is  said,  indeed,  that  a  man  might  have  a  remedial  writ 
to  the  sheriff  in  this  form  :  "  Questus  est  nobis,  quod,  &c.  Et  ideo  tibi  (vices  nostras 
in  hac  parte  committentes),  praecipimus,  quod  causam  illam  audias  et  legitime 
modo  decidas"  (c.  182). 

*  This,  indeed,  is  the  language  used  by  the  Mirror  m  one  of  the  earlier  and  more 
ancient  chapters,  in  which  it  treats  of  superior  courts.  It  says,  from  the  first  assem- 
blies came  consistories,  which  we  now  call  courts,  and  these  courts  are  called  county 
courts,  where  the  judgment  is  by  the  suitors,  if  there  be  no  writ,  and  it  is  by  ordin- 
ary jurisdiction  (e.  i.  s.  15).  Hence  in  the  Saxon  laws  the  county  court  is  called 
folcmote,  or  meeting  of  the  people.    Even  in  the  reign  of  Henry  I,,  it  is  called  shire- 
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or  perhaps  acclamation,  than  with  any  forilis  of  regular  justice,  or 
the  rules  of  a  legal  trihunal. 

There  can  be  no  doubt  that  the  ancient  county  court  jurisdiction, 
in  so  far  as  it  was  not  one  of  mere  rough  arbitration  by  neighbours, 
mainly  regulated  by  what  came  to  very  much  the  same  thing — viz., 
the  local  customs  of  the  counties,  i  which,  from  various  causes, 
varied  greatly,  and  the  observance  of  which,  of  course,  as  the  only 
rule  of  law  (though,  under  certain  limits  it  may  be  useful)  must  be 
fatalfto  anything  like  that  uniformity  of  law  to  obtain  which  is 
one  of  the  great  objects  of  an  intelligent  system  of  justice. 

It  will  be  manifest,  on  a  moment's  reflection,  that  where  the  laws 
axe,  with  the  exception  of  mere  rude  usages  or  rudimentary  insti- 
tutions, unwritten — a  system  of  law  can  only  be  developed  by 
judicial  decisions  of  men  learned  in  some  system  of  law.^  And  as 
there  was  then  no  system  of  law  extant,  but  the  wondrous  com- 
prehensive system  of  the  Eoman  law,  in  itself  all-sufficient — 
and  there  was  that — it  would  foUow  that  the  object  could  only  be 
attained  by  placing  the  administration  of  justice  virtually  in  the 

mote  (Leg.  Hen.  Prim.  s.  8).  Hence  the  suitors,  i.e.,  the  freeholders,  were — so  long 
as  the  ancient  jurisdiotioa  was  exercised — ^the  judges  of  the  conrt.  This,  it  is 
obvious,  was  practically  an  assembly  of  the  people ;  and,  naturally,  in  such  a  simple 
tribunal,  the  opinion  and  testimony  of  the  near  neighbours  of  the  parties,  the  inhabi- 
tants of  the  same  hundred  or  vill,  would  be  sought,  so  that,  virtually,  the  trial  was 
by  the  neighbours. 

1  The  county  in  those  days  was  put  for  the  country.  It  was  always  well  under- 
stood that  it  was  the  custom  of  the  count}',  not  any  particular  place  in  it,  which  could 
be  called  the  custom  of  the  country,  though  any  mere  local  custom  might  be  called 
in  the  particular  locality  where  it  existed.  Thus  in  the  report  of  an  ancient  case, 
temp.  Edward  II.  it  is  said — "  Nota,  en  cas  usage  defait  commune  ley,  que  usage 
us^e  permy  le  pais  defait  commune  ley,  mes  usage  de  un  vill'ou  de  deux,  ne  defait 
commune  ley  :  que  un  feme  porta  son  breve  de  dower  de  la  mort,  &c.,  des  tenements 
que  furent  a  son  baron,  le  que  tient  les  tenements  en  socoage,  et  ne  fut  pas  respond 
a  cet  demande,  avant  quel  allega  usage  de  tout  le  counte  que  femes  furentdowables 
de  les  tenements  que  lour  barons  tiendrent  en  soccage  per  tout  le  counte"  ( Year-Book, 
17  Edm.  U.,  212).  So  "le  oustome  et  usage  de  Oxenford"  (Year-Book,  21  Edw.  III., 
46).  "  Le  custome  de  Northamptonshire  par  le  delivery  d'uu  distresse  en  I'absence 
de'l  bailey  del  francpledge  "  (30  Edw.  III.,  23).  So  in  Bracton  mention  is  made  of 
"the  custom  of  Epswio"  (Ipswich).  So  in  Glanville  it  is  said  that  the  customs  of 
the  county  courts  varied  in  different  counties  as  to  criminal  law  (lib.  xiv.),  which 
may  have  been  one  reason  why  Magna  Charta  took  away  the  jurisdiction  criminal 
from  the  sheriffs. 

s  Guizot  points  out  the  necessity,  for  the  reasons  above-mentioned,  of  a  judicial 
order  ;  of  a  class  of  persons  especially  devoted  to  the  administration  of  justice ;  and 
shows  how  justice  could  not  be  duly  administered  under  the  feudal  system  from  the 
want  of  such  an  order,  and  also  from  the  want  of  an  independent  body  of  judges  of 
the  facts.  "  The  vassals,"  he  says,  "it  was  very  difficult  to  collect,  that  they  might 
judge.     They  came  not,  or  when  they  did  come,  it  was  the  suzerain  who  arbitrarily 
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hands  of  judges  learned  in  that  law,  and  who  might,  by  the  light 
of  its  principles,  applied  and  modified  as  need  might  be,  work  out  a 
system  of  law  suited  to  English  customs  and  English  institutions. 
There  was  no  difficulty  in  finding  such  an  order  of  men  for  judges. 

These  were,  as  Mackintosh  and  Guizot  have  pointed  out,  the 
Eoman  ecclesiastics ;  and  these  had  acquaintance  with  the  Eoman 
law.i  The  difficulty  was  how  to  get  the  administration  of  justice 
virtually  under  their  control  throughout  the  country. 

They  were  members  of  a  curia  regis,  the  great  court  or  council 

of  the  king ;  and  as,  in  that  age,  they  were  the  only  persons  who 

had  any  notion  of  law  or  jurisprudence,  they  were  necessarily  the 

chief  members  of  that  supreme  tribunal,  which,  however,  does  not 

appear  to  have  had  any  original  or  ordinary  jurisdiction,  and  was 

rather  a  council  than  a  court  of  justice :  a  council  in  which  the 

sovereign  sat  to  hear  complaints  of  the  administration  of  justice, 

in  the  exercise  of  his  prerogative,  the  care  of  the  justice  of  the  realm.* 

selected  them.  That  great  and  beautiful  system,  the  intervention  of  the  country, 
therefore,  necessarily  fell  into  decline,  from  the  most  powerful  of  causes,  inapplica- 
bility "  (vol.  ii.  lee.  151).  He  shows  how,  as  from  these  causes,  the  feudal  principle  of 
judgment  by  peers  became  impracticable,  another  judicial  principle  was  then  intro- 
duced— a  class  of  men  devoted  to  the  function  of  judges.  "  Thus,"  he  says,  "  com- 
menced the  modern  judicial  order,  of  which  the  great  characteristic  is  the  having 
made  of  the  administration  of  justice  a  distinct  profession  ;  the  special  and  exclusive 
task  of  a  certain  class  of  citizens."  And  another  characteristic  he  points  out  was  its 
central  character  ;  the  royal  superseding  all  local  jurisdictions  by  establishing  one 
sovereign  and  supreme  (lec.  14). 

^  There  had  been  an  absurd  tradition  among  English  lawyers  and  historians,  from 
the  time  of  Blackstone,  to  the  effect  that  the  Goman  law  had  perished,  and  that  it 
was  suddenly  brought  to  light  by  the  discovery  of  a  copy  of  the  Pandects  at  Amalfi 
in  the  middle  of  the  twelfth  century.  As  already  shown,  the  whole  course  of  the 
Saxon  laws  and  Saxon  history  shows  that  the  Eoman  law  had  never  been  lost  sight 
of,  and,  as  Mr  Hallam  observes — "  That  this  body  of  laws  was  absolutely  unknown  in 
the  West  during  any  period,  seems  to  have  been  too  hastily  supposed.  Some  of  the 
more  eminent  ecclesiastics  occasionally  refer  to  it,  and  bear  witness  to  the  regard 
which  the  Eoman  Church  had  uniformly  paid  to  its  decisions  "  {Europe  in  the  Middle 
Ages,  o.  viii.) 

'  Thus  in  the  laws  of  the  Conqueror  there  is  mention  made  of  the  sheriff  being 
convicted  before  the  king's  justiciary,  which  means  the  supreme  judicial  minister  or 
ofiBcer  of  the  kingdom,  who  exercised  a  supreme  jurisdiction  over  the  sheriffs.  In 
the  laws  of  the  Coqfessor  (c.  xvii.),  there  is  a  provision  that  except  in  cases  of  special 
franchises,  persons  should  do  right  before  the  justice  of  the  king,  in  the  hundred  or 
the  shire  (s.  22).  This  was  upon  the  principle  that  the  sheriff  was  the  justice  of  the 
king,  as  no  doubt  he  was,  although  he  sat  in  popular  tribunals ;  and  in  the  civil,  if 
not  the  criminal  sessions  of  the  county  court,  the  suitors  or  freeholders  were  the 
judges  ;  yet  he  was  the  justice  of  the  king  in  criminal  cases,  and,  as  already  has  been 
seen,  even  under  the  Saxon  kings,  it  had  become  recognised  that  properly  the  free- 
holders ought  to  be  made  jurors — that  is,  be  selected  and  sworn  to  decide  justly.  At 
ill  events,  this  was  done  in  the  time  of  Alfred. 
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And  by  those,  as  already  seen,  under  the  Saxon  law,  which  had 
been  solemnly  recognised  and  established,  the  general  justice  of  the 
realm,  civil  and  criminal,  was  administered  in  the  local  popular 
tribunals  of  the  county  or  the  hundred,  in  which — in  civil  cases,  at 
all  events — the  "  suitors,''  or  freeholders,  were  the  judges,  although 
it  had  become  recognised  even  in  Saxon  times  that  the  sheriff  was 
the  king's  judge  in  criminal  cases,  and  that  it  was  proper  to  swear 
a  select  body  of  the  suitors,  and  constitute  a  tribunal  of  sworn 
judges  or  jurors. ■^ 

From  this  an  inference  was  drawn,  which  led  to  the  first  step  in 
the  course  of  improvement :  that  the  crown  could  appoint  a  special 
justiciary  to  hold  a  county  court.  Accordingly,  when  the  uniitness 
of  the  county  court  to  determine  matters  of  importance  was  ob- 
served, the  course  at  first  adopted  to  remedy  the  evil  was  2  by  send- 
ing down  king's  justices  into  the  counties  to  convene  the  counties, 
either  being  appointed  sheriffs,  or,  under,  special  commissions  issued 
for  the  purpose,  to  preside  at  the  trial  of  particular  cases,  a  course 
necessarily  taken  when  the  sheriff  was  personally  interested. 

It  would  very  soon  occur  to  a  judge,  with  any  knowledge  of  what 

1  That  juries  were  used  in  criminal  cases  in  the  time  of  Alfred  is  manifest  from  the 
Mirror  of  Justice,  which  states  that  he  caused  several  justices  to  be  hanged  for  false 
judgment,  and  one  of  them  because  he  judged  a  man  to  death  without  the  consent  of 
all  the  jurors;  and  another  "because  he  judged  a  man  to  death  by  twelve  men  who 
were  not  sworn  ; "  and  another  "  because  he  hanged  a  man  to  die  whereas  the  jury  were 
in  doubt  of  their  verdict ;  for  in  doubtful  cases  one  ought  rather  to  save  than  to 
condemn."  And  he  hanged  the  "suitors"  of  one  place  because  they  judged  a  man 
to  death  by  jurors  for  a  felony  he  did  out  of  their  liberty.  It  is  clear  that  the  jus- 
tices and  jurors  in  these  oases  are  equally  distinguished  from  the  suitors,  and  that  the 
justices  were  the  sherifEa,  and  the  jurors  sworn  suitors  or  freeholders. 

"  This  was  done  soon  after  the  Conquest,  in  a  great  case  in  the  Kent  county  court 

between  the  Archbishop  of  Canterbury  and  Odo  of  Bayeux.    A  foreign  prelate "  qui 

in  loco  regis  fuit  vel  justiciam  habuit,"  and  who  was  no  doubt  chosen  as  skilled  in 
law — was  sent  down  under  a  special  commission,  as  king's  justiciary,  to  hold  the 
county  court  (1  Mad.  Ex.  32),  and  its  turbulence  was  so  obviously  unsuited  for  jus- 
tice, that  he  ordered  twelve  freeholders  to  be  sworn  and  empanelled the  first  trial  by 

jury  {Dugdale's  Orig.  Jurid.  21).  Other  similar  instances  occurred  even  in  the  reign 
of  the  Conqueror.  Sir  J.  Mackintosh  took  the  view  above  suggested  as  to  the  origin 
of  trial  by  jury,  and  its  arising  out  of  the  county  court.  "  Perhaps,"  he  says,  "  the 
first  conception  of  it  may  have  been  suggested  by  the  very  simple  expedient  of  refer- 
ring a  cause  by  the  county  court  to  a  select  body  of  their  number,  who  were  required 
to  be  twelve,  for  no  reason  that  has  been  discovered.  ...  In  civil  cases  the  obvious 
analogy  of  arbitrators  might  have  contributed  to  the  adoption  of  jurors.  .  .  .  A  case 
is  preserved  in  the  reign  of  William  I.  which  has  much  the  appearance  of  the  dawn 
of  trial  by  jury."  He  cites  it,  and  then  observes,  "Here  we  see  a  reference  from  the 
county  court  to  twelve  men.  The  trial  by  twelve  {i.e.,  twelve  sworn  men-jurors) 
became  so  much  the  usual  course  of  proceeding,  that  it  was  now  called  the  course 
and  order  of  the  common  law  "  (Sist.  Eng.,  vol,  i.) 
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was  due  to  the  administration  of  justice,  to  have  a  certain  number 
of  the  freeholders  sworn  and  empanelled  to  give  their,  verdict- 
This  made  them  jurors,  and  converted  a  turbulent  county  court 
into  a  judicial  body  of  jurors,  under  the  direction  of  a  judge  with 
some  notion  of  law.  And  this  mode  of  proceeding  was  often 
adopted,  either  by  making  skilled  judges  sheriffs,!  or  by  sending 
them  as  justices  into  the  counties,  under  special  royal  commis- 
sions, to  try  particular  cases  whenever  there  was  found  any  excuse 
for  so  doing. 

This,  however,  was  only  a  remedy  in  particular  cases,  and  under 
the  Conqueror  and  his  successors,  until  the  middle  of  the  reign  of 
Henry  I.,  the  common  justice  of  the  realm  was  still  administered 
in  the  county  court  and  other  local  courts  of  an  inferior  order.^ 
Indeed,  at  that  time  the  county  court  was  still  called  curia  regis> 
and  there  is  no  trace  of  any  other  court — at  aU  events,  of  primary 
or  ordinary  jurisdiction.  And  an  attempt  was  made  to  improve 
the  county  court  by  compelling  the  barons  to  attend  there. 

The  administration  of  the  justice  thus  dispensed  in  numerous 
local  courts  3  was  in  a  state  utterly  unsatisfactory,  which  led  of 

1  In  those  times  the  sheriff  was  always  himself  a  potent  person — perhaps  a  prelate 
or  a  peer — and  he  might  have  suits  against  others  or  against  himself ;  and  there 
might,  for  this  and  other  reasons,  be  necessity  for  sending  kings'  justices,  as  in  the 
case  of  the  suit  between  the  bishop  of  Rochester  and  the  sheriff  of  Cambridgeshire, 
which  was  tried  in  the  county  court  before  the  king's  justiciary,  who  was  a  prelate, 
and  who  also,  no  doubt,  had  a  sworn  jury  (Dugdale's  Orig.  Jurid.  21).  But  the 
king's  justices  were  often  made  sheriffs.  Numerous  instances  of  this  are  given  in 
the  learned  work  of  Mr  Foss  (Lives  of  the  Judges,  vol.  i.  p.  186, 189,  377).  The  same 
person  was  sometimes  sheriff  of  several  counties  (76.  p.  292),  and  held  the  office  for 
years  (345),  and  the  chief  justiciary  was  often  made  sheriff  of  several  counties  (264). 
The  most  remarkable  instance  of  this  was  the  illustrious  Glanville,  who  had  been 
for  many  years  a  justice  and  a  sheriff,  and  was  ultimately  made  chief  justiciary 
(p.  130). 

*  Thus  in  the  Leges  ffenrici  Primi,  the  barons  of  the  county  (c.  xxix.)  are  said  to 
be  the  king's  judges :  "Eegis  judices  sunt  baroues  comitatus  qui  liberas  in  eis  terras 
habent,"  which  (as  Spelman  says)  clearly  means  the  freeholders ;  and  afterwards  it  is 
said  that  the  bishops  and  counts,  &c.,  ought  to  be  in  the  county  court,  and  that  no 
one  can  dispute  the  record  of  the  court  of  the  king,  which  clearly  means  the  county 
court  mentioned  just  before.  "Interesse  comitatu  debent  episoopi  comites,  &c 
Eecordationem  curiae  regis  nuUi  negare  potest.  TJnusquisque  per  pares  suos  judi- 
candus  est  et  ejusdem  provincise  "  (c.  xxxi.)  That  is,  by  the  fellow-suitors,  the  fellow- 
freeholders  of  the  county.  Afterwards  it  is  said  :  "  Si  quis  in  curia  placitum  habeat 
convocet  pares  et  vicinos  suos ;  nt,  inforciati  judicio,  gratuitam,  et  cui  contradici 
non  possit,  justitiam  exhibeat"  (c.  33). 

3  "  The  administration  of  the  common  justice  of  the  kingdom,"  says  Hale,  speaking 
of  a  period  even  later,  "  seems  to  have  been  wholly  dispensed  in  the  county  courts, 
the  hundred  courts,  and  courts  baron,    This  doubtless  bred  great  inconvenienca 
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necessity  to  great  uncertainty,  variety,  and  want  of  uniformity  ia 
the  law. 

uncertainty,  and  variety  in  the  lawB :  First,  by  the  ignorance  of  the  judges  who  were 
the  freeholders— and  though  the  bishops,  barons,  and  great  men  were,  by  the  laws  of 
Henry  I.,  to  attend  the  county  courts— they  seldom  attended  there,  or  if  they  did,  in 
process  of  time  they  neglected  the  Study  of  the  English  laws  "  (as  if,  at  that  time,  there 
were  any  English  laws  to  study !)  "  Secondly,  another  inconvenience  was,  that  this  bred 
great  variety  of  laws,  especially  in  the  several  counties ;  for,  the  decision  being  made 
by  divers  courts  and  several  independent  judicatories,  who  had  no  common  interest 
among  them  in  their  several  judicatories,  thereby,  in  process  of  time,  every  several 
county  would  have  several  laws,  customs,  rules,  and  forms  of  proceeding,  which  is 
always  the  effect  of  several  independent  judicatories  administered  by  separate  judges. 
Thirdly,  all  the  business  of  any  moment  was  carried  by  parties  and  factions,  for,  the 
freeholders  being  generally  the  judges,  and,  as  it  were,  the  chief  judges,  not  only  of 
the  fact  but  of  the  law,  every  man  that  had  a  suit  there  sped  as  he  could  make  par^ 
ties ;  and  men  of  great  power  and  interest  in  the  county  did  easily  overbear  others 
in  their  own  causes,  or  in  such  wherein  they  were  interested,  either  by  relation  of 
kindred,  tenure,  service,  dependence,  or  application  "  (Hist,  Com.  Law,  c.  7).  "  The 
administration  of  justice  in  the  county,  and  other  inferior  courts,  notwithstanding 
some  striking  advantages,  was  certainly  pregnant  with  great  evils.  The  freeholders 
of  the  county,  who  were  the  judges,  were  seldom  learned  in  the  law.  Again,  the  de- 
terminations of  so  many  independent  judges,  presiding  in  the  several  inferior  courts 
dispersed  about  the  country,  bred  great  variety  in  the  laws,  which  in  process  of  time  would 
have  habituated  different  counties  to  different  rules  and  customs,  and  the  nation 
would  have  been  governed  by  a  variety  of  provincial  laws.  Besides  these  inherent 
defects,  it  was  found  that  matters  were  there  carried  by  party  and  passion.  The 
freeholders,  often  previously  acquainted  with  the  subjects  of  controversy,  or  with  the 
parties,  became  heated  and  interested  in  causes,  which,  added  to  the  influence  of 
great  men,  rendered  these  courts  unfit  for  cool  deliberation  and  impartial  judgment. 
Besides,  a  judicial  authority,  exercised  by  subjects  in  their  own  names,  must  weaken 
the  power  of  the  prince,  one  of  whose  most  valuable  royalties,  and  that  which  most 
conciliates  the  confidence  and  good  inclination  of  the  people,  is  the  power  of  provid- 
ing that  justice  should  be  duly  administered  to  every  individual.  Though  the  appeal 
from  the  hundred  to  the  court  of  the  sheriff  was  kept  in  check,  it  was  to  be  wished 
that  justice  should  be  administered  in  the  first  instance  by  judges  having  their  com- 
mission from  the  crown  "  (Litt.  Hen.  II.,  vol.  v.  273 ;  Seese,  p.  53).  So  another  great 
author  points  out  how  the  necessity  for  regular  judges  would  be  gradually  recognised. 
"  Men,  as  soon  as  they  were  acquainted  with  fixed  and  general  laws,  perceived  the 
advantage  of  them,  and  became  impatient  to  ascertain  the  principles  and  forms  by 
which  judges  should  regulate  their  decisions.  .  •.  .  These  various  improvements  in 
the  system  of  jurisprudence  and  the  administration  of  justice  occasioned  a  change  in 
manners  of  great  importance,  and  of  extensive  effect.  This  gave  rise  to  a  distinc- 
tion of  professions.  .  .  .  Among  uncivilised  nations  there  is  but  one  profession 
honourable — that  of  arms.  .  .  .  Kor  did  the  judicial  character  demand  any  degree  of 
knowledge  beyond  that  which  untutored  soldiers  possessed.  .  -  .  But  when  the  forms 
of  legal  proceedings  were  fixed,  when  the  rules  of  decision  were  committed  to  writ- 
ing, and  collected  into  a  body,  law  became  a  adence,  the  knowledge  of  which  required 
a  regular  course  of  study,  together  with  long  attention  to  the  practice  of  courts.  .  .  . 
Not  only  the  judicial  determination  of  points  which  were  the  subject  of  controversy, 
but  the  conduct  of  all  legal  business  and  transactions  were  committed  to  persons 
trained  by  previous  study  and  application  to  the  knowledge  of  law.  The  functions 
of  civil  life  were  attended  to,  the  talents  requisite  for  discharging  them  were  cul- 
tivated" {Roiertaon's  Eiat.  Charlea  7.,  Prel.  Siaaert.)     Thus  this  eminent  author 
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.  For  such  a  state  of  things  it  was  necessary  to  find  a  remedy,!  and 
as  the  attempt  to  find  it  in  the  attendance  of  persons  of  eminence 
at  the  county  courts  either  proved  inadequate,  or  failed  prohably 
from  their  indisposition  to  take  part  in  proceedings  so  turhulent, 
or  perhaps  from  the  want  of  due  regularity  in  the  discharge  of 
a  duty  which  necessarily,  in  such  a  state  of  things,  was  vague 
and  indefinite  :  it  was  therefore  necessary,  in  order  to  apply 
a  remedy,  to  apply  some  new  system,  and  it  could  only  be  devised 
by  men  who  had  derived  some  knowledge  of  the  principles  of 
rational  and  civilised  procedure.  There  was  no  source  at  that  time 
whence  that  knowledge  could  be  derived  except  the  Eoman  law, 
and  happily,  at  that  time,  the  study  of  that  law  had  revived,  and 
was  established  in  this  country.^  Its  results  were  at  once  made 
manifest  in  a  great  improvement  in  our  law. 

regarded  a  regular  procedure,  and  the  caltiyation  of  justice  as  a  science,  and  the 
law  as  a  profession,  as  great  advances  in  civilisation,  and  a  vast  improvement  in 
society.    And  this  was  so  among  our  ancestors. 

^  The  experience  already  had  of  a  better  mode  of  administering  justice  no  doubt 
stimulated  the  desire  for  it,  as  Guizot  observes.  "Instead  of  a  regular  gradation  of 
courts,  all  acknowledging  the  authority  of  the  same  general  laws,  and  looking  up  to 
these  as  the  guides  of  their  decisions,  there  were  in  every  feudal  kingdom  a  number 
of  independent  tribunals,  the  proceedings  of  which  were  directed  by  local  customs 
and  contradictory  forms.  The  collision  of  jurisdiction  among  these  different  courts 
often  retarded  the  execution  of  justice.  The  variety  and  caprice  of  their  various 
modes  of  procedure  must  have  for  ever  kept  the  administration  of  it  from  attaining 
any  degree  of  uniformity  or  perfection.  But  the  usurpations  were  so  firmly  estab- 
lished that  kings  were  obliged  to  rest  satisfied  with  attempts  to  undermine  them.  .  .  . 
The  attempt,  nevertheless,  was  productive  of  good  consequences.  ...  It  turned  the 
attention  of  men  towards  a  sovereign  jurisdiction.  .  .  .  This  facilitated  the  introduc- 
tion of  appeals,  by  which  princes  brought  the  decisions  of  the  local  courts  under  the 
review  of  the  royal  judges.  .  .  .  The  sovereigns  appointed  the  royal  courts,  which 
were  originally  ambulatory  and  irregular  with  respect  to  their  times  of  meeting,  to 
be  held  in  a  fixed  place  and  at  stated  seasons.  They  were  solicitous  to  appoint 
judges  of  distinguished  abilities.  .  .  .  They  laboured  to  render  their  forms  regular 
and  their  decrees  consistent.  Such  judicatories  became,  of  course,  the  objects  of 
public  confidence.  Thus  kings  became  the  dispensers  of  justice,"  &c.  (Robertson's 
Hist.  Charles  K,  Introd.  Diss.,  s.  5). 

»  It  was  in  the  reign  of  Stephen  it  was  publicly  taught  at  Oxford  by  Vacarius.  From 
some  cause,  its  study  was  prohibited  by  that  king,  but,  says  Selden,  happily  the  prohibi- 
tion failed.  "Sed  parum  valuit  Stephani  prohibitio,najn  eo  magis  invaluit  virtus  legis 
Deo  favente  qui  eam  amplius  nitebatur  impietas  subvertere  "  (Dissert,  ad  Flet.,  c.  vii. 
par.  6).  That,  however,  was  only  on  the  occasion  of  its  being  taught  to  students  at 
the  university,  and  there  might  have  been  reasons  for  prohibiting  it  there  on  the 
ground  of  its  diverting  the  students  from  other  studies.  There  can  be  no  doubt, 
however,  that  it  had  for  some  time  previously  been  studied  by  the  ecclesiastics,  who, 
in  that  age,  were  the  only  persons  possessed  of  any  learning,  for  the  treatise  or  com- 
pilation, called  the  Laws  of  Henry  I.,  which  was  evidently  written  at  the  close  of  big 
reign  is  in  a  great  degree  made  up  of  civil  and  canon  law. 


Ixxviii  INTRODUCTION  TO  THE  PRESENT  EDITION. 

The  study  of  that  law  taught  1  the  necessity  for  a  more  regular 
judicature,  derived  from  an  order  of  men  devoted  to  the  judi- 
cial duty,  and  qualified  for  its  discharge  hy  knowledge  of  legal 
principles  ;  and  it  furnished  ample  stores  of  learning  whence  that 
knowledge  could  be  acquired.     And  it  suggested  the  attempt  to 

^  That  it  had  taught  this  to  some  eminent  persons  who  were  engaged  in  the 
administration  of  justice  at  that  time,  is  manifest  from  the  composition  called  the 
"  Laws  of  Henry  I."  Lord  Hale  observes  of  it,  that  it  has  a  taste  of  the  civil  law, 
but  that  is  far  beneath  the  truth.  It  is  composed,  perhaps,  in  equal  portions  of 
Boman  law  and  Saxon  law,  and  is  an  obvious  endeavour  to  engraft  the  former  upon 
the  latter,  or  rather  to  unite  a  Roman  system  with  Saxon  institutions.  As  to  the 
influence  exercised  at  this  important  period  by  the  Boman  laws  upon  the  formation 
of  our  own  there  can  be  no  doubt ;  and  it  is  attested  by  the  most  eminent  of  modern 
historians,  who  have  fully  exposed  the  absurd  idea  which  first  gained  credence  in 
the  pages  of  Blackstone — that  the  study  of  the  Roman  law  was  quite  a  novelty  in 
the  twelfth  century,  and  was  at  once  expelled.  Thus,  Sir  James  Mackintosh,  writ- 
ing of  the  reign  of  Henry  I.,  says,  "  It  is  essential  to  observe,  at  this  step  of  our  pro- 
gress, that  the  Boman  law  never  lost  its  authority  in  the  countries  which  formed  the 
western  empire,  and  it  was  adopted  into  the  codes  of  the  Germanic  conquerors.  All 
Europe  obeyed  a  great  part  of  the  Roman  law,  which  had  been  incorporated  with 
their  own  usages,  when  these  last  were  first  reduced  to  writing,  after  the  Conquest. 
The  Roman  provincials  retained  it  altogether  as  their  hereditary  rule.  The  only  his- 
torical question  regards  not  the  obligation  of  the  Boman  law,  but  the  period  of  its 
being  taught  and  studied  as  a  science.  It  is  not  likely  that  such  a  study  could  have 
been  entirely  omitted  in  Roman  cities ;  and  where  there  were  probably  many  who 
claimed  the  exercise  of  the  Roman  law."  The  historian  here,  in  a  note,  cites  refer- 
ences from  Savigny  i.  16,  of  instances,  from  800  to  1160,  where  the  Boman  law  had 
been  referred  to  as  binding ;  and  he  cites,  from  the  same  author,  instances  of  pre- 
lates who  studied  the  Boman  law,  among  others  a  Saxon  bishop,  who  studied  Roman 
law  at  York  in  the  7th  century.  "  But  the  Boman  jurisprudence  did  not  become  a 
general  branch  of  study  till  after  the  foundation  of  universities.  It  had  made  its 
way  to  England,  and  was  taught  with  applause  by  Vaearius  at  Oxford  about  the 
middle  of  the  12th  century.  The  late  researches  of  Savigny  and  other  German 
jurists  on  the  subject  have  merited  the  gratitude  of  Europe.  It  was,  indeed  (he 
adds),  a  most  improbable  supposition  that  a  manuscript  found  at  the  sack  of 
Amalfi,  not  adopted  by  public  authority,  should  suddenlyjprevail  over  all  other 
laws  in  the  greater  part  of  Europe."  The  treatise  called  Ltget  Henrici  Primi, 
was  the  first  attempt  at  anything  like  an  intelligent  system  of  procedure,  and  it 
lays  down  all  its  essential  principles.  It  is,  therefore,  in  these  points  of  view,  one  of 
the  most  interesting  documents  of  our  legal  history,  and  has  been  strangely  disre- 
garded. Hale  alludes  to  it,  and  quotes  it  several  times,  and  so  does  our  author  ;  but 
they  evidently  did  not  appreciate  it  in  the  point  of  view  in  which  it  is  now  presented, 
as  a  step  or  stage,  so  to  speak,  in  the  history  of  our  law.  Lord  Hale,  however,  had 
evidently  given  more  attention  to  it  than  our  author,  and  remarks  how  much  of  it  is 
devoted  to  procedure.  That  of  itself  was  an  immense  advance  ;  for,  as  Guizot 
observes,  the  study  of  procedure  is  the  beginning  of  civilisation.  "  If,"  he  says, 
"  you  find,  in  place  of  the  oath  of  compurgators,  or  the  judicial  duel,  the  proof  by 
witnesses,  and  a  rational  investigation  of  the  question,  there  is  the  beginning  of 
civilisation  "  (Lectures  upon  Civilisation).  Now  that  is  what  we  do  find  in  the  laws 
of  Henry  I.  It  is  impossible  not  to  perceive  that  the  compilation  contains  the 
groundwork  of  a  regular  system  of  judicature  and  of  jurisprudence.    The  laws  bear 
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mould  the  popular  assemlDlies  into  something  like  regular  tribunals, 
and  to  blend  the  Eoman  system  with  Saxon  institutions. 

The  result  was  the  institution,  in  the  reign  of  Henry  I.,l  of  itin- 

intelrnal  evidence  that  they  were  composed  by  an  ecclesiastic,  and  one  who  had 
heen  thoroughly  acquainted  with  the  laws  in  force  ;  as  there  were  few  in  that  age 
who  could  have  composed  such  an  elaborate  body  of  laws  in  Latin,  and  there  was 
only  one  man  of  whom  it  can  be  deemed  at  all  probable.  That  was  the  celebrated 
Eoger,  Bishop  of  Salisbury,  described  in  the  Dialogus  de  Scaccario  as  "  vir  prudena 
consiliis  providus,"  and  of  whom  it  is  added,  "  maximis  in  regno  fungebatur  honori- 
bus,  et  de  Scaccario  plurimum  habuit  scientiam."  This  eminent  man  was  in  the 
highest  judicial  office  during  nearly  the  whole  reign  of  Henry  I.,  first  as  chancellor, 
and  next  as  chief  justiciary  and  chief  baron  of  the  exchequer  ;  and  it  is  remarkable 
that  the  provisions  in  the  laws  in  question,  as  to  the  fiscal  rights  of  the  crown,  were 
very  acute,  and  show  great  knowledge  of  the  subject.  He  died  a  few  years  after 
Henry,  and  had  leisure  during  the  close  of  his  life  to  make  such  a  compilation ;  and 
there  was  not  a  single  man  of  his  age  but  himself  who  could  have  done  it.  In  the 
Mirror  of  Justice,  a  work  in  its  present  form  written  in  the  reign  of  Edward  I., 
there  are  various  laws  mentioned  as  ordained  by  Henry  1.,  and  not  to  be  found  else- 
where than  in  this  collection.  Several  chapters  at  the  outset,  evidently  drawn  from 
the  civil  and  canon  law,  lay  down  the  general  principles  on  which  administration  of 
justice  must  rest ;  a  judicial  order  of  men ;  proper  judicature  and  regular  procedure, 
all  directed  to  the  due  examination  of  the  truth  and  justice  of  the  case,  "  Judices  in 
omni  discussione  probitatis  idouei,  nullaque  exactione  permixti."  "  Causarum  quali- 
tas  sincera  perscnitatione  pensanda  "  (c.  v.)  "  De  causis  singulorum  justis  examina- 
tionibus  audiendis,  de  prepositi  et  meliorum  hominum  presentiae  "  (c.  vi.)  It  was 
laid  down  that  it  belonged  to  the  king  to  look  to  failure  of  justice  or  unjust  judg- 
ments, or  perversion  of  the  law.  "  Injustum  judicium  defectus  justitise  prevaricatio 
legis  regiae  "  (o.  x.)  "  Defectus  justitise  et  violenta  recti  eorum  destitutio  est  qui 
cansas  protrahunt  in  jus  regium"  (c.  xxxiii.)  "Defectus  justitise  commune  regis  placi- 
tum  est  super  omnes  "  (c.  lix.) ;  and  that  it  is  the  duty  of  all  to  obey  the  summons  of 
the  king's  justice,  "  Qui  secundum  legem  submonitus  a  justitise  regis  ad  comitatnm 
venire  supersederit  reus  sit,"  etc.  (liii.)  A  great  lawyer  who  was  profoundly  versed 
in  the  antiquities  of  the  law  of  England,  has  well  described  the  ascendancy  which, 
at  this  era  in  the  history  of  our  law,  the  Eoman  law  had  gained  ;  and  showed  how 
it  was  resorted  to  as  a  guide  when  there  was  neither  special  enactment  nor  local 
usage,  or  when  it  was  desired  to  have  recourse  to  that  perfection  of  reason  which  is 
the  solid  basis  of  all  law.  "  Ita  jam,  id  est,  sub  annum  1145,  receptus  fuit  juris  Jus- 
tiniansei  usus,  ut  quoties  interpretandi  jura,  sive  Vetera,  sive  nova,  sive  ratio,  sive 
analogia  desideraretur  aut  mos  aut  lex  expressior  non  reperiretur,  ad  jus  illud  Jus- 
tiniantenm  tum  veluti  rationis  juridioa  promptuarium  optimum  ac  ditissimum,  tum 
ut  quod  legem  in  nondum  definitus  ex  ratione  sen  analogia  commode  suppleret,  esse 
recurrendum.  Certe  ita  ferme  Ehodiam  recepere  veteres  Eomani  legem  in  rebus  nau- 
ticis  ut  etiam  apud  nos,  et  gentes  vicinas  leges  recepiuntur  Olerouionse ;  cum  interim 
nee  hse  nee  illae  ex  authoritate  sui,  quS.  prime  conditse  sunt,  vim  sic  obtiuuerint " 
(Selden  and  Flet.,  c.  vi.  p.  4).  So  in  his  History  of  Tithes,  c.  vii.,  the  same  learned 
author  puts  its  adoption  on  the  ground  of  reason. 

'  From  the  18  Henry  I.,  the  rolls  in  the  exchequer  show  that  the  justices  went, 
how  long  before  then  is  not  known,  but  it  is  probable  that  they  had  gone — though 
perhaps  less  regularly,  or  on  special  occasions— before  then.  Indeed  it  is,  as  already 
mentioned,  an  historical  fact  that  they  had  gone  as  early  as  the  reign  of  the  Con- 
queror in  special  cases,  and  instances  of  it  have  been  adduced.  Hence  Sir  J.  Mack- 
intosh observes  of  the  more  regular  institution  of  justices  itinerant,  that  it  probably 
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erant  justices  to  proceed  into  the  counties  under  the  king's  com- 
mission, and  try  such  classes  of  cases,  civil  or  criminal,  as  might 
'be  committed  to  them  by  their  commissions.  This  was  the  first 
foundation  of  a  regular  judicature ;  of  a  judicial  order  of  men  de- 
voted to  the  administration  of  justice.  And  in  the  result  it  worked 
a  revolution  in  the  law  of  the  country. 

It  is  beyond  a  doubt,  whether  the  laws  or  the  legal  history  of 
the  age  be  looked  at,l  that  as  early  as  this  reign — the  first  settled 

only  gave  permanence  to  a  practice  which  already  existed.  In  these  attempts  were 
the  beginnings  of  regular  law  and  justice.  Thus  Guizot  (Sist.  CivUiz.,  Lect.  iii.), 
pointing  out  the  beginning  of  civilisation  among  the  people  of  Europe,  says, 
"  Look  to  the  system  of  procedure,  and  you  find  in  place  of  the  oath  of  compurgators,, 
or  the  judicial  combat,  the  proof  by  witnesses,  and  a  rational  investigation  of  the 
matter  in  question.  The  law  begins  to  bear  a  systematic  and  social  character.  There 
was  a  beginning  of  civilisation — an  endeavour  to  bring  men  under  general  and 
regular  principles."  So  Mr  Mill  (Hiit.  Brit.  India),  though  rather  an  admirer  of 
Hindoo  and  Mahometan  systems  as  "  simple  and  natural "  (i.e.,  rude),  admits  that 
they  made  no  provision  for  uniformity  (vol.  i.  p.  171),  and  that  the  Indian  system 
of  procedure  is  liable  to  the  evil  of  arbitrary  power  {Ibid.,  p.  641).  He  thinks  that 
a  regular  system  of  procedure  would  not  prevent  this ;  but  it  is  the  object  of  the 
present  treatise  to  show  that  it  does.  It  is  very  observable  that  in  the  early  laws  of 
all  countries  there  are  few  rules  of  procedure.  The  laws  of  Menu  scarcely  contain 
any  ;  see  Sir  W.  Jones'  Works,  vol.  iii.  So  of  the  Saxon  law.  So  of  the  Mahometan, 
as  described  by  Mr  Mill.  "  The  first  considerable  step  towards  establishing  an 
equal  administration  of  justice  was  the  abolishment  of  the  right  which  individuals 
claimed  of  waging  war  with  each  other.  .  .  .  Not  only  questions  concerning  un- 
certain or  contested  facts,  but  general  and  abstract  points  of  law,  were  determined  by 
the  issue  of  a  combat.  .  .  .  Thus  the  form  of  trial  by  combat,  like  other  abuses, 
spread  gradually,  and  extended  to  all  persons  and  almost  to  all  cases.  ...  By  this 
barbarous  custom,  the  natural  course  of  proceeding,  both  in  civil  and  criminal  ques- 
tions, was  entirely  prevented.  Eorce  usurped  the  place  of  equity  in  courts  of  judi- 
cature, and  justice  was  banished  from  her  proper  temple.  .  .  .  The  clergy  from  the 
beginning  remonstrated  against  it  as  repugnant  to  Christianity  and  subversive  of 
justice  and  order.  .  .  .  The  spirit  of  courts  of  justice  became  averse  to  it,  and  it 
went  more  and  more  into  disuse,  though  instances  of  it  occur  as  late  as  the  16th 
century,  in  the  histories  both  of  France  and  England.  In  proportion  as  it  declined, 
the  regular  administration  of  justice  was  restored  ;  the  proceedings  of  courts  were 
directed  by  known  laws  ;  the  study  of  them  became  an  object  of  attention  to  judges  ; 
and  the  people  of  Europe  advanced  towards  civilisation"  {Sobertson's  Hist.  Charles  V., 
Prd.  Dissert.,  s.  4).  So  Hale  says,  that  the  "persuasions  of  the  clergy,"  and  the 
sense  of  its  barbarousness,  by  degrees  drove  out  the  ordeal,  so  that,  although  it  pre- 
vailed all  through  the  reign  of  John,  it  was  not  to  be  met  with  in  the  reign  of  Henry 
III. ;  and,  in  like  manner,  the  "  duel,"  or  trial  by  battle,  gradually  died  out. 

1  In  the  Mirror  of  Justice  it  is  stated,  as  it  is  also  stated  in  the  laws  of  Henry  I., 
above  alluded  to,  that  no  one  had  authority  without  the  king's  writ  to  "  send  for  the 
people  ;  but  the  king's  officers  could  do  so  (e.  i.  s.  13),  whence  it  would  follow  that 
the  king's  justices  could  convene  the  men  of  the  county,  as  they  did  in  the  "  itiner- 
aries "  or  assizes,  and  the  laws  of  Henry  I.  had  a  provision  that  men  of  the  county 
who  did  not  attend  at  their  summons  should  be  liable  to  a  penalty.  And  it  is  also 
stated  in  the  Mirror  of  Justice  (c.  xi.  s.  4),  that  in  the  time  of  Henry  I.  it.  was 
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reign  after  tlie  Conquest,  and  the  first  ■which  affarded  leisure  for 
anything  like  a  settlement  of  the  judicature  and  administration  of 
justice  of  the  country — they  were  settled  upon  the  basis  of  Saxon 
institutions,  but  on  the  principles  of  the  Eoman  system ;  and  so  as 
to  secure  the  advantages  of  a  regular  judicature  with  a  local  admin- 
istration of  justice ;  and  unite  trial  by  jury  with  settled  law. 

It  is  also  beyond  a  doubt  that,  as  necessary  to  trial  by  jury, 
which  was  thus,  at  this  early  period  after  the  Conquest,  established 
in  civil  cases,  there  was  a  procedure  for  the  settlement  of  the  issues 
to  be  tried.  1  This,  which  is  essential  to  such  trial  in  civil  cases, 
where,  from  their  nature,  the  questions  in  dispute,  and  issues  to  be 
determined,  cannot  be  known  beforehand,  as  in  criminal  cases,  was 
also  established,  substantially,  upon  the  Eoman  model. 

The  justices  itinerant  were  sent  down  by  the  king's  court  or 
council^  into  the  counties,  chiefly  and  primarily  to  hear  pleas  of 

ordained  that  jv/rors  sworn  upon  assizes  shoujd  not  have  fees.  Hence  it  appears  fronj 
this  ancient  law  book  that  in  this  reign  there  were  trials  by  jury  at  the  assizes.  The 
records  of  judicial  history  show  the  same  thing.  It  is  shown  by  Mr  Foss  {Lives  of 
the  Judges,  vol.  J.),  that  the  itineraries  of  the  judges  into  the  counties  commenced  in 
this  reign,  and  as  they  had  learned,  even  under  the  Conqueror,  to  turn  a,  county 
court  into  a  jury,  there  could  be  no  doubt  they  continued  to  do  so.  But  the  records 
of  the  exchequer  show  the  "  itineraries  "  from  the  18  Henry  I.  Sir  J.  Mackintosh 
also  observes  of  this  period,  "  Henry  II.  divided  England  into  six  circuits,  not  very 
unlike  the  present  distribution,  each  of  which  was  to  be  visited  by  three  itinerant 
justices,  to  bring  the  dispensation  of  laws  home  to  every  man's  door  "  {ffoveden,  314). 
"  This  statute,  however,  like  others,  appears  only  to  have  given  authority  and  uni- 
versality to  practices  occasionally  adopted  before"  {Sist.  Eng.  v.  i.).  Elsewhere  also 
that  acute  historian  observes  upon  the  slow  and  gradual  character  of  the  changes  in 
our  laws  {Ibid.). 

'  The  above  cited  passage  plainly  proves  that  trial  by  jury  in  civil  cases  was  estab- 
lished in  the  reign  of  Henry  I.,  and  a  subsequent  passage  in  the  Mirror,  coupled 
with  passages  in  the  "Laws  of  Henry  I.,"  already  noticed,  as  to  "exceptions," 
answers,  &c.,  shows  that  a  system  of  pleading,  in  order  to  settle  the  issues,  must 
have  been  established  about  the  same  time  ;  and,  indeed,  without  some  such  system, 
trial  by  jury  in  civil  cases  would  be  impossible.  The  effect  of  the  passage  here 
referred  to  in  the  Mirror  (c.  ii.  s.  23),  is  that,  as  there  were  great  delays  in  the  exam- 
inations, and  exceptions  in  an  assjze,  Glanville  had  ordajned  an  assize  by  a  quicker 
process ;  to  be  tried  by  twelve  jurors  of  the  next  neighbours.  This  shows  what, 
indeed,  would  be  manifest,  A  ^nori— that  there  had  before  his  time  been  some  system 
of  pleading  anterior  to  trial. 

2  It  is  stated  by  Hoveden,  337,  that  under  Henry  II,  "  magno  conoilio  celebrato,  rex 
divisit  Angliam  in  quatuor  partes,  et  unicuique  partium  prsefecit  viros  sapientes  ad 
faciendam  justitiam  in  terra  sua.  Isti  sunt  justioise  in  curia  regis  constituti  a,d 
audiendam  clamores  populi "  (fol.  37).  Here  it  is  evident  that  the  phrase  in  curia 
regis  means  in  the  king's  council,  though  it  is  often  supposed  that  curia  regis  means 
a  superior  court  of  justice.  The  justicjes  itinerant  were  not  justices  of  any  superior 
court;  they  were  of  an  inferior  order  of  judges,  as  is  shown  by  the  limitation  of 
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the  Crown,  but  witli  commissions,  also,  to  hear  pleas  in  actions  as 
to  realty,  up  to  a  certain  value  or  amount,  sent  down  to  them  hy 
the  chief  justice,  or  chief  justiciary,  of  the  kingdom,  or  the  chief 
council  of  the  king. 

The  result  of  this  administration  of  justice  by  the  justices  itiner- 
ant on  the  one  hand,  and  of  the  study  of  the  civil  law  upon  the 
other,  was  that  in  the  reign  of  Henry  II.,  there  was  a  marked  im- 
provement in  our  system  of  laws,  as  indicated  by  the  great  treatise  of 
Glanville,!  which  shows  an  immense  advance,  and  a  great  superiority 
over  the  former  state  of  the  law.  And  this  advance  was  still  further 
aided  by  the  establishment  of  a  superior  king's  court  of  civil  juris- 
diction,2  and  by  allowing  the  defendant  in  an  action  the  alternative 

their  jurisdiction,  which  was  chiefly  cwpitula  corona  ;  and  "  capitula  de  Judoeis"  (i.e., 
to  rob  and  oppress  the  Jews),  and  "Placita  per  breve  domini  regis  vel  per  breve  capitalis 
justiciae,  vel  a  eapitali  curia  regis,  coram  eis  (justiciis)  missa^"  The  civil  cases  sent 
down  were  real  actions ;  and  the  power  of  the  justices  itinerant  in  these  cases  was 
limited  to  a  certain  nature  :  "  De  magnis  assisis  quae  sunt  de  centum  solidis  et  infra," 
or  "  De  magnis  assisis  usque  ad  Decern  Libratas  Terrae,  et  infra,"  &c.  Thus  in  the 
reign  of  Henry  II.,  commissions  were  issued  to  the  itinerant  justices,  which  provided 
that  suits  as  to  real  property  not  above  a  certain  value,  should  be  taken  by  them  in 
the  several  counties ;  but  that  if  questions  of  weight  or  doubt  should  arise,  they 
should  be  reserved  for  the  justices  of  the  bench  :  "  Quod  justicise  faciant  omnes 
justicias  et  rectitudines  spectantes  ad  dominium  regis  per  breve  domini  regis  vel 
illorum  qui  in  ejus  loco  erunt  de  feodo  dimidii  militis  et  supra.  Nisi  tarn  grandis 
sit  quoerela  quod  non  possit  deduci,  sine  domino  rege  vel  talis  quam  justiciae  ei 
reponunt  pro  dubitatione  sua;  vel  ad  iUos  qui  in  loco  ejus  erunt"  (Rale's  Hist. 
Com.  taw,  c.  7).  And  the  justices  of  the  bench,  {i.e.,  of  the  bench  of  the  exchequer, 
which  appears  to  have  been  the  only  curia  regis  at  that  time,)  were  so  called,  to  dis- 
tinguish them  from  the  justices  itinerant,  who  were  more  numerous,  and  of  less 
weight  and  authority. 

1  "  Henry  II.,"  says  Hale,  "  raised  the  municipal  laws  of  the  kingdom  to  a  greater 
perfection,  and  a  more  orderly  and  regular  administration,  than  before.  We  need  no 
other  evidence  of  this  than  the  treatise  of  Glanville,  by  comparing  which  with  the 
laws  of  the  Conqueror,  or  even  the  laws  of  Henry  I.,  it  will  easily  appear  that  the 
rule  and  order,  as  well  as  the  administration  of  the  law,  was  greatly  improved  beyond 
what  it  was  formerly,  and  we  have  more  proofs  of  their  agreement  and  concord 
with  the  laws,  as  they  were  used  from  the  time  of  Edward  I.  and  downwards,  than 
can  be  found  in  these  obsolete  laws  of  Henry  I.,  which  were  indeed  but  disorderly, 
confusedly  general  things,  if  compared  with  Glauville's  treatise  of  our  laws  "  {Sist. 
Com.  Law,  c.  7,  p.  120).  Our  author  also  observes  of  the  work  of  Glanville  :  "  The 
work  of  Glanville,  compared  with  the  Anglo-Saxon  laws,  is  like  the  code  of  another 
nation ;  there  is  not  the  least  feature  of  resemblance  between  them  "  (c.  4).  But 
our  author,  through  not  having  studied  the  Zeges  Senrici  Primi  and  the  Mirror,  had 
missed  the  intermediate  works  in  the  chain  of  legal  history,  and  lost  the  course  of 
progression. 

2  The  work  of  Glanville  is  confined  to  cases  within  the  cognizance  of  the  curia 
regis,  which,  it  is  plain,  then  meant  a  regular  court  of  justice,  which,  there  is  reason 
to  believe,  was  the  exchequer.  The  defendant  was  allowed,  in  a  writ  of  right,  the 
bption  of  trial  by  jury,  but  then  the  jurors  were  still  witnesses,  so  that  if  they  had 
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of  trial  by  jury  in  preference  to  the  brutal  "  battle,"  or  duel.  Thus, 
on  the  one  hand,  a  regular  judicature  was  established  for  deter- 
mination of  questions  of  law,  and,  on  the  other  hand,  an  approach 
to  an  intelligent  system  of  trial.  There  can  be  no  doubt  of  the 
tendency  of  this  to  improve  civil  procedure,  and  to  promote  the 
development  of  law. 

The  distiaguishiug  feature  in  the  great  work  of  GlanviUe,  and 
that  which  more  than  anything  else,  perhaps,  marks  it  as  an  era  in 
our  law,  is  the  importance  which  it  attaches  to  procedure,!  and, 
above  all,  to  an  intelligent  and  rational  system  of  trial,  by  selected 
and  sworn  judges,  or  jurors — precisely  upon  the  principle  of  the 
Eoman  law — open  to  exception  by  either  party,  and  so  virtually 
agreed  upon  by  both. 

So  as  to  criminal  procedure,^  although  the  old  barbarian  Saxon 

or  Norman  usages  were  not  at  once  abolished;  it  was  virtually 

superseded  by  its  being  postponed  to,  and  made  dependent  upon, 

no  knowledge  of  the  case,  Glanville  was  in  perplexity  as  to  what  coarse  ought  to  be 
pursued.  Nevertheless,  as  Sir  J.  Mackintosh  observes,  "  an  important  attempt  was 
made  to  banish  the  absurd  usages  of  ordeal  and  battle,  and  io  pave  the  way  for  the 
more  general  adoption  of  juries,  by  allowing  the  defendant  to  support  his  right  by 
the  assize  "  {Hist.  Eng.,  vol.  i.).  The  assize  was,  in  fact,  a  trial  by  twelve  jurors, 
called  "recognitors,"  because  they  "recognised"  of  their  own  knowledge. 

^  The  work  is  largely  occupied  with  .procedure.  Thus,  in  describing  the  trial  of 
an  assize,  the  author  is  careful  to  lay  down  that  jurors  may  be  excepted  against  on 
the  same  ground  on  which  witnesses  in  the  court  Christian  were  rejected  ;  (a  refer- 
ence to  the  canon  law,  by  which  witnesses  interested  on  either  side  were  rejected); 
and,  therefore,  in  order  to  provide  for  such  objections  to  jurors,  he  points  out  that  a 
larger  number  than  twelve  should  be  summoned,  so  as  to  allow  for  exclusion  of  some 
of  them  by  either  party  (c.  12).  It  is  to  be  observed,  that  though  unanimity  was 
required  to  the  verdict  of  a  jury,  yet  there  was  a  rational  course  resorted  to  for  secur- 
ing it;  that  is,  by  the  addition  of  fresh  jurors  until  twelve  should  be  obtained  to 
decide  in  favour  of  one  side  (c.  17).  It  is  observable  that  there  is  the  principle  of 
this  course  still  retained  in  our  criminal  law,  in  which  grand  juries  are  composed  of 
twenty-three,  in  order  to  allow  for  difference  of  opinion,  and  enable  a  majority  of 
twelve  to  find  or  reject  the  accusation. 

^  Thus  Glanville  says,  that  on  a  criminal  charge  made  by  public  fame,  the  truth  of 
the  matter  should  be  inquired  into  by  means  of  inquisitions  and  interrogations  made 
in  the  presence  of  the  justices,  and  by  taking  into  consideration  the  probable  cir- 
cumstances of  the  facts,  and  weighing  each  conjecture  that  tends  in  favour  of  the 
accused,  or  makes  against  him ;  and  it  was  only  if  the  prosecutor  made  out  his  case 
by  proofs  that  the  accused  had  to  purge  himself  by  the  ordeal  (per  legem  apparen- 
tem,  which  Spelman  considers  means  the  ordeal),  or  entirely  absolve  himself  of  the 
crime  imputed  to  him  (B.  xiv.  e.  1).  So  that  if  the  accused  could,  in  the  opinion  of 
the  judges,  clear  himself,  or  if  there  was  not  a  sufficient  case,  he  need  not  resort  to 
the  ordeal.  It  is  not  surprising  to  learn  that  the  ordeal  scarcely  survived  a  single 
reign,  and  that  a  short  one,  after  this  ;  and  that  in  the  reign  of  Henry  III.,  it  is  not 
heard  of  {vide  Hale's  Com.  Law).  So  of  the  trial  by  battle,  it  was  obsolete  ages  before 
it  was  abolished,  though  not  abolished  until  our  own  age. 
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a  more  rational  examination  of  the  case,  on  the  model  of  the 
Eoman  system;  and  thus  the  result  was,  that  they  soon  became 
obsolete,  and  an  intelligent  system  of  trial  by  jury  was,  by  a  series 
of  wise  judicial  decisions,  substituted  for  it.  Thus  aU  the  great 
changes  in  procedure  were  effected  simply  by  affording  the  suitors 
the  alternative  of  a  rational  system,  and  putting  obstacles  in  the 
way  of  the  other. 

In  the  time  of  Glanville,  indeed,  civil  procedure,  though  regular, 
was  still  in  its  most  simple  stage  of  regular  procedure :  stUl,  in 
substance,  it  was  the  Roman  system.  It  was  conducted  under  a 
regular  judicature :  the  case  came  first  before  judges,  whose  pro- 
vince was  to  settle  the  question  to  be  decided,  and  to  determine 
it  if  it  was  one  of  law,  or  to  remit  it  to  the  jury — i.e.,  to  sworn 
judges ;  to  determine  it  by  regular  trial,  if  it  was  one  of  fact.  And 
though  the  discussion  was  oral,  and  not  formal,  it  had  all  the 
.substantial  requisites  of  a  rational  system  of  trial,  which,  though 
not  enforced  to  the  exclusion  of  the  old  Saxon  institution,  was 
allowed  as  an  option  to  the  party  sued,  and  was  therefore  virtually 
substituted :  the  other  becoming  gradually  superseded  until  it  was 
obsolete.i 

The  administration  of  justice,  however,  was  stUl  so  unsatisfactory, 
that  complaints  were  brought  before  the  king  in  person,  or  his  chief 
justiciary 2  sitting  in  the  exchequer.  But  as  the  suits  became  more 
numerous,  other  justices  were  added,  called  justices  of  the  bench, 

1  Thus  Glanville  says,  in  describing  the  procedure  in  a  suit  as  to  real  property : 
"  Both  parties  being  present  in  court,  it  is  usual  to  inquire  of  the  tenant  whether  he 
can  show  any  reason  why  the  assize  should  not  proceed. "  Then  he  goes  on  to  say 
that  it  should  not  proceed  if  the  case  for  the  claimant  was  entirely  admitted ;  but 
if  not  entirely  so,  then  the  court  proceeded  to  decide  the  disputed  points,  whatever 
they  might  appear  to  be  (b.  13,  c.  11);  and  the  trial  might  be  by  a  jury.  If  no 
exception  be  taken  in  court,  on  account  of  which  the  suit  ought  to  cease,  then  it  shall 
proceed  ;  and  in  the  presence  of  both  parties,  the  land  shall  be  on  the  oath  of  twelve 
jurors,  and  according  to  their  verdict  be  adjudged  to  the  one  or  the  other  as 
described  {Ibid.). 

"  Thus  it  appears,  from  a  case  in  the  Ahhrematio  Placitonm,,  says  John,  that  char- 
ters of  exceptions  were  granted  not  to  be  sued  except  before  the  king  or  his  chief 
justiciary;  and  in  that  case,  in  a  suit  against  the  Abbot  of  Leicester,  he  pleaded 
such  a  charter  of  king  Richard  :  "  quod  idem  abbas  pro  uuUo  respondeat,  nisi  coram 
ipso  rege,  vel  capital!  justiciario  suo;"  but  it  was  decided  that  pleas  decided  before 
justices  of  the.  bench,  were  in  law  heard  before  the  king.  "  Quia  omnia  placita  quoe 
coram  justieiariis  de  banco  tenentur,  coram  Domino  Eege  vel  ejus  capitali  justiciario 
teneri  intelliguntur."  This  shows  that,  by  that  time,  in  the  reign  of  John,  the  jus- 
tices of  the  banc,  as  they  were  called,  sat  in  the  place  of  the  king,  and  with  or  without 
his  chief  justiciary ;  and  that  there  was  a  court  in  which  common  pleas  were  heard. 
In  the  reign  of  Henry  II.,  the  court  called  curia  regis  was  well  established,  for 
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to  distinguish  them  from  justices  itinerant ;  and  thus  a  superior 
court,  or  cwia  regis,  became  by  degrees  established,  in  which 
common  pleas  between  party  and  party,  could  be  brought  and  heard. 
As  this  last,  however,  followed  the  king,  and  this  was  most  injurious 
to  the  suitor,  Magna  Charta  provided  that  common  pleas  should  not 
follow  the  king ;  and  hence  a  separate  court  of  "  common  pleas," 
estabKshed  at  Westminster,  i 

The  great  charter  made  two  important  provisions  with  reference 
to  common  law  judicature;  one,  that  common  pleas  should  not 
follow  the  person  of  the  king,  (which  implied  that  they  should  be 
heard  ia  some  fixed  court) ;  and  the  other,  that  an  order  of  judges 
superior  to  the  justices  itinerant  should  be  sent  down  regularly 
into  the  counties  to  take  all  the  "  assizes  "  or  actions  relating  to 
real  property,  substantially  in  substitution  for  the  county  court. 
The  result  of  which,  combined  with  the  commissions  of  the  justices 
itinerant  to  take  the  pleas  of  the  crown,  was  to  virtually  supersede 
the  ancient  turbulent  county  court  as  a  legal  tribunal,  in  any  but 
trivial  matters.  2 

The  institution  of  justices  itinerant,  the  first  approach  to  any- 
thing like  a  regular  judicature,  had  a  powerful  effect  on  the  gradual 
improvement  of  the  law,  by  the  development  and  embodiment  of 

Glanville  has  a  treatise  of  cases  determined  in  that  court.  Thus  Magna  Charta  said 
that  "  commania  placita  non  sequautur  curia  nostra  :"  that  common  pleas  shall  not 
follow  our  court ;  where  it  will  be  observed  that  the  term  cwia  nostra  is  used,  as  it  is 
in  thfe  Leges  Henrici  Primi,  to  signify,  not  a  court  of  justice,  but  the  royal  court  or 
residence ;  which  shows  how  mistaken  those  are  who  suppose  that  from  the  mention 
made  of  earia  regis,  that  there  was  necessarily  a  king's  court  of  justice.  And  from 
that  time,  the  court  of  common  pleas  became  established. 

1  Communia  placita  non  sequautur  curiam  nostram,  sed  teneantur  in  aliquo  certo 
loco.  Becognitiones  de  morte  antecessoris,  &c.,  non  capiantur  nisi  in  suis  comi- 
tatibus,  et  hoc  modo  ;  nos,  rel  capitalis  justiciarius  noster,  mittemus  duos  justiciarios 
per  unumquemque  comitatum  per  quatuor  vices  in  anno  :  qui,  cum  quatuor  militibus 
cujus  libet  comitatus  electis  per  comitatum,  capiant  in  comitatu,  et  in  die  et  loco 
comitatus  assisse  praedictas.  Et  si  in  die  comitatus  assisse  prsedictse  capi  non  possint 
tot  milites  et  liberi  tenentes  remaneant  de  illis  qui  interfuerint  comitatui  die  illo, 
per  quos  possint  sufficienter  judicia  fieri  secundum  quod  negotium  fuerit,  majus  vel 
minus  (Art.  xvii.,  xviii,,  xix.) 

"  Therefore  in  the  reign  of  Henry  III.,  as  the  Mirror  states,  the  bishops  and 
barons,  whose  attendance  at  the  county  court  had  been  directed  by  Henry  I.,  were 
excused  from  their  attendance  (Mirror,  a.  1,  s.  16).  This  is  a  fact  of  much  signifi- 
cance in  our  legal  history,  and  marks  the  era  of  the  decline  of  the  county  court  as  a 
judicial  tribunal.  It  was  not,  however,  until  the  reign  of  Richard  II.,  it  was  virtually 
deprived  of  that  character.  A  statute  of  that  reign  directs  that  no  lord,  little  or 
great,  should  sit  upon  the  bench  with  the  king's  justices,  when  they  came  to  take  the 
assizes,  under  the  general  commissions  first  issued  by  Edward  I. 
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legal  principles  in  judicial  decisions'"  by  responsible  judges,  whose 
decisions  were  recorded  and  preserved,  and  might  be  the  subject  of 
complaint  to  the  king  in  council,  even  before  there  was  any  regular 
appellate  jurisdiction.  It  is  an  undoubted  fact  that  such  decisions 
were  recorded  and  preserved,  and  by  degrees  insensibly  moulded 
and  altered  the  law  of  mere  custom,2  by  reducing  it  to  accordance 
with  legal  principle. 

The  decisions  of  the  justices  itinerant,  especially  when  pro- 
^  Such  decisions  are  recorded  as  early  as  the  reign  of  John,  in  the  Ahhreeiatio 
Placitorwm,,  and  at  a  later  period  in  the  work  of  Bracton.  One  or  two  are  mentioned 
under  the  name  of  judicial  ordinances  in  the  Mirror.  Sometimes  there  are  decisions 
of  justices  itinerant,  sometimes  of  the  chief  justiciary  or  his  associates  of  the  "curia 
regis,"  the  royal  court  or  council.  Thus  it  is  mentioned  that  Ranulph  de  Glanville, 
who  was  chief  justiciary  under  Henry  II.,  and  the  author  of  the  celebrated  Treatise, 
"  ordained,"  that  is  to  say,  either  judicially  decided  in  some  case,  or  made,  with  the 
assent  of  the  council  or  authority  of  the  king,  a,  general  judicial  rule  or  ordinance, 
probably  upon  some  ease  brought  before  the  council  by  way  of  appeal  or  complaint, 
as  cases  at  that  time  undoubtedly  were.  The  effect  of  such  judicial  decisions  must 
have  been  immense. 

"  There  is  a  remarkable  instance  of  this,  quoted  from  the  Abhreiiiatio  Placitorum, 
by  Hale.  In  the  time  of  John,  be  it  obserTed,  as  he  mentions,  the  descent  of  com- 
mon freehold  land  to  the  eldest  son,  was  established,  unless  there  was  a  special 
custom  that  the  lands  were  partible,  inter  masculos  ;  and  therefore  he  says,  Mich, 
seeundo  Johannis,  in  a  (writ  of)  Ratiouabili  parte  bonorum,  by  Gilbert  Beville, 
against  William  Beville,  his  eldest  brother,  for  lands  in  Ganthorpe,  the  defendant 
pleaded,  quod  nunquam  partita  vel  partibilia  fuere,  and  because  he  could  not  prove 
it,  judgment  was  given  for  the  demandant,  the  younger  brother.  But  by  degrees, 
says  Hale,  whereas  at  this  time  the  averment  came  on  the  part  of  the  heir,  that  the 
land  was  not  partible,  nunquam  partita  vel  partibilis  extebit ;  in  course  of  time  the 
averment  was  turned  on  the  other  side — ^viz.,  that  unless  the  demandant  averred  and 
proved  that  it  was  partible  land,  he  failed  in  his  demand  {Hist.  Com.  Law,  c.  vil.). 
Now  this,  it  is' obvious,  was  by  judicial  decisions,  thus  practically  altering  the  law, 
for  it  shifted  the  burden  of  proof,  and  thus,  by  degrees,  it  becoming  impossible 
to  prove  a  special  custom,  the  right  of  primogeniture  was  established.  These  de- 
cisions, it  will  be  observed,  are  cited  from  the  Rolls,  by  the  year  of  the  reign  of  the 
king,  and  the  county  in  which  the  cases  were  decided,  and  the  name  of  the  judge  or 
justice  itinerant  by  whom  they  were  determined.  The  point  of  the  decision  is  given 
shortly  but  clearly,  and  with  all  the  requisites  of  a  legal  report.  The  brief  entries 
in  the  Abbreviatio  Placitorum,  which  are  of  the  reign  of  John,  are  of  great  interest, 
as  being  the  earliest  of  our  law  reports,  and  as  embodying  the  very  first  germs  or 
elements  of  regular  law,  afterwards  so  largely  developed  and  expanded  by  a  long 
course  of  judicial  decisions  founded  upon  them,  and  extending  through  the  Tear-books, 
from  the  reign  of  Edward  II.  to  the  reign  of  Henry  VIII.  It  is  manifest  that  these 
earlier  decisions,  studied  in  the  work  of  Bracton,  or  derived,  as  he  had  derived  them, 
from  the  Eolls,  formed  the  basis  of  the  subsequent  judicial  decisions,  as  they  in  like 
manner  were  the  foundation  of  later  ones ;  and  so  the  law  went  on  progressing 
gradually  from  one  stage  of  development  to  another,  until  it  was  established  as  it 
existed  under  Elizabeth.  It  is  manifest  also  that  as  the  Saxon  laws  were  barbarous 
and  the  Norman  usages  little  better,  save  so  far  as  they  had  derived  any  light  from 
the  Roman  law,  there  existed  no  source  whence  the  judges  of  that  age  could  have" 
derived  instruction  in  legal  principle  except  that  law;  and  as  it  is  a  historical  fact 
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nounced  by  men  of  known  learning  and  ability ,i  naturally  had 
some  weight  and  authority,  and  were  recorded  and  regarded  as 
precedents.  And  these,  and  the  civil  law,  whence  the  principles 
on  which  they  were  founded  were  necessarily  derived,  formed  the 
staple  of  the  great  Treatise  of  Bracton,  which  formed  the  basis  of 
our  common  law. 

Thus,  imder  the  influence  of  these  great  though  gradual  changes 
in  our  system  of  judicature,  as  contained  in  the  great  Charter,  the 
law  was  still  further  developed,  imtil  it  had  reached  the  more  finished 
state  in  which  it  is  presented  in  the  elaborate  treatise  of  Bracton,2 
which  marks  the  next  great  era  in  the  history  of  our  law. 

that  it  was  studied  at  that  time,  it  may  fairly  be  inferred  that  it  was  studied  by  the 
judges.  It  is  at  all  events  a  fact  that  a  great  part  of  Bracton  is  taken  from  the 
civil  law.  ' . 

^  Thus  they  are  cited  all  through  Bracton's  Treatise,  De  Legibvs ;  no  doubt,  espe- 
cially those  of  known  value  from  the  learning  of  the  justices  who  pronounced  them, 
as,  for  instance,  the  celebrated  Martin  de  Pateshall,  who  was  a  man  of  ability,  and 
whose  decisions  were  evidently  regarded  as  of  authority,  and  are  cited  in  the  Mirror 
as  well  as  in  Bracton.  Thus,  for  example,  Bracton  cites  and  adopts  a  decision  of  his 
upon  an  important  point  as  to  donations  of  land  to  ecclesiastical  bodies,  that  if  the 
heir  knew  of  the  grant,  "  Et  quod  hseredes  tenentur  warrantizare  si  chartam 
cognoverint,  vel  probata  fuerunt,  habetis  de  itinere  M.  de  Pateshall,  de  loquela  diver- 
sorum  comitatuum  quae  fuerint  super  judicium  in  itinere  sno  anno  regni  Henrici  tertio 
de  magistro  militise  Teinpli  in  Anglia"  (De  Zegibui,  lib.  il.  c.  10).  That  is,  he  cites 
the  case  of  the  Knights  Templar,  which  seems  to  have  been  an  important  case.  So 
another  decision  of  the  same  judge,  to  the  effect  that  though  a  donation  in  articulo 
mortis,  would  not  be  valid,  "  Si  autem  tres  dies  vel  quatuor  ante  mortem  suam, 
dederit  et  seysinam  domui  religiosse  fecerit,  non  succurritur  hseredi  per  assissam  ad 
seysinam  recuperandam ;  ut  de  ultimo  itinere  M.  de  Pateshall  in  comitatu 
Eborum "  (Ihid.).  Another  point  on  the  same  subject  is  cited  as  decided — "  De 
termino  Hilarii  anno  regni  regis  Henrici  in  comitatu  Norff,  de  Cecilia  de  Stradsete  et 
Priore  Hospital!  Sancti  Joannis  de  Jerusalem  in  Anglia  " — the  case  of  the  Prior  of 
the  Hospital  of  St  John  of  Jerusalem  (Ibid.),  and  the  cases  are  cited  as  decided  in 
the  king's  superior  court  at  Westminster,  before  the  justices  of  the  bench,  so  called 
to  distinguish  them  from  the  justices  itinerant,  who  were  not  permanently  on  the 
bench,  but  were  sent  on  such  itinera,  and  were  not  always  judges  (c.  v.  fol.  26.) 
"  Dictum  est  in  curia  regis  coram  justiciariis  de  banco  apud  West,  per  Job.  de  Meting- 
ham  et  socios  suos  justiciaries  "  {Ihid.). 

2  In  which,  composed  as  it  was  by  an  ecclesiastic,  and  one  who  had  studied  the 
civil  law,  the  influence  of  that  law  is,  as  might  be  supposed,  plainly  apparent.  The 
charter  of  John  was  not  observed,  and  the  great  charter  of  Henry  III.  was  in  1225, 
containing  the  important  enactments  that  assizes  should  be  tried  in  the  country  by 
king's  judges,  and  that  matters  of  law  should  be  determined  in  a  fixed  court  at 
Westminster.  Bracton,  who  was  an  ecclesiastic,  and  had  studied  the  civil  law,  was 
a  judge  in  1245,  and  died  about  twenty  years  afterwards,  and  his  great  treatise  was 
probably  written  in  the  course  of  that  period.  Lord  Coke  speaks  of  it  in  the  highest 
terms,  as  one  of  the  great  sources  of  our  law,  though  he  was  probably  not  aware  that 
it  was  founded  on  the  Roman  law,  and  that  a  great  part  of  it  is  taken,  indeed,  from 
the  Institutes  of  Justinian, 
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The  great  feature  of  tlie  work  of  Bracton  is  the  attention  it 
evinces  to  procedure,  and  the  greater  de^ee  of  cafe  shown  to  carry- 
out  the  principle  of  the  Eoman  system,  the  ascertainment  of  the 
question  in  dispute,  and  the  sepaiation  of  the  fact  from  the  law, 
before  sendiag  the  case  to  trial,  which  might,,  indeed,  be  useless  if 
the  matter  was  one  of  law;  and  hence  the  care  which  by  Bracton 
will  appear  to  have  been  given  to  enforce  precision  of  statement  on 
the  part  of  suitors.^ 

In  the  time  of  Bracton  we  find  the  supremacy  of  regular  judi- 
cature established,  and  the  last  remains  of  the  rude  and  barbarous 
Saxon  system  virtually  obsolete  or  abolished.  This  was  done,  not, 
indeed,  by  any  direct  abolition  or  sudden  change,  but  by  gradual 
alteration  and  indirect  means,  not  the  less  effectual  because  un- 
observed.2 

As  the  treatise  of  Glanville  shows  a  great  advance  in  our  laws 
had  been  made  in  the  time  of  Henry  II.,  so  the  treatise  of  Bracton 
shows  a  stiU  greater  advance  had  been  made  in  the  time  of  Henry 
lll.,3  and  this  either  from  the  resources  of  the  civil  law,  or  from  the 

'  Thus,  says  Bracton,  speaking  bf  the  irrit  of  righi,  "  it  will  not  suffice  simply  to 
say,  i  demand  such  land  as  my  right,  unless  the  demandant  (or  claimant)  make  out 
his  right,  and  show  how  and  by  what  means  it  has  descended  to  him"  {Bracton,  374,  b.). 
"  Neither  will  it  suffice  to  allege  that  the  ancestor  was  seised  in  fee,  unless  it  is  added 
that  he  was  so  seised  by  right,  which  composes  the  right  of  property.  Nor  will  this 
suffice  unless  he  took  the  property  ;  and  it  will  be  seen  how  this  tended  to  eliminate 
the  real  point  in  dispute,  and  also  to  see  if  it  was  fact  or  law.  No  one  at  all  ac- 
quainted with  the  Boman  system  can  fail  to  see  that  this  was  derived  therefrom,  and 
as  Sir  J.  Mackintosh  observes^"  It  is  impossible  not  to  admire  the  logical  art  with 
which  fact  is  separated  from  law,  and  the  whole  subject  of  litigation  reduced  to  one 
or  a  few  points  on  which  the  decision  must  turn  "  (Hist.  Eng.  vol.  i.).  The  great 
feature  of  Braeton's  work  is  the  accurate  and  lucid  manner  in  which  this  is  followed 
out. 

^  The  criminal  jurisdiction  of  the  sheriff  was  abolished  by  Magna  Charta  after  it 
had  probably  become  obsolete  by  the  quiet  substitution  of  itinerant  justices,  either 
by  making  them  sheriffs  or  sending  them  into  the  counties  by  special  commission  to 
convene  the  courts.  And  so,  as  to  civil  oases,  the  sheriff  was  virtually  made  a  king's 
judge  by  special  writ  in  all  but  trivial  cases,  and  from  Bracton  we  learn  that  the 
sheriff  exercised  jurisdiction  over  matters  which  did  not  belong  to  him  merely  by  his 
office  of  sheriff;  but  in  such  cases  he  acted  not  as  sheriff,  but  by  the  king's  precept, 
as  justiciarius  regis  (Bracton,  154,  b.).  And  as  the  suitor  had  to  purchase  this  writ 
and  pay  for  it,  he  would  naturally  consider  that  he  might  as  well  sue  in  the  king's 
superior  court,  and  have  the  advantage  of  a  regular  judge  ;  and  thus  the  civil  judi- 
cature of  the  Saxons  was  superseded. 

2  Hale  says,  "We  have  two  principal  monuments  of  the  great  advance  the  English 
laws  attained  to  under  this  king— viz.,  the  tractate  of  Bracton,  and  the  records  of 
pleas,  as  well  in  the  benches  as  before  the  justices  itinerant,  the  records  of  which  are 
still  extant.  Touching  the  former— Braeton's  tractate,— it  yields  us  a  great  evidence 
of  the  growth  of  our  laws  between  the  times  of  Henry  II.  and  Henry  III.    If  we  do 
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gradual  development,  by  judicial  decisions,  of  principles  and  doc- 
trines deduced  therefrom. 

In  the  celebrated  treatise  of  Bracton  we  have  the  first  formal 
treatise  upon  our  law  as  a  whole  "^ — the  first  attempt  made  to 
reduce  it  to  something  like  system,  if  not  to  science,^-and  it  is 
impossible  not  to  see  that  in  a  great  degree^  it  is  founded  upon, 
if  not  almost  copied  from,  the  Eoman  law. 

This  is  admitted  by  the  historians  of  the  Middle  Ages.  Thus 
Hallam  wrote :  "  About  the  time  of  Edward  I.,  the  civil  law 
acquired  some  credit  in  England,  but  a  system  entirely  incom- 
patible with  it  had  established  itself  in  our  courts  of  justice,  and 
the  Eoman  jurisprudence  was  not  only  soon  rejected,  but  became 
obnoxious  "  (Europe  in  the  Middle  Ages,  c.  ix.). 

The  only  authority,  however,  cited  for  this  is  Selden,  and  Mr 
Hallam  adds  in  a  note :  "  Yet,  notwithstanding  Selden's  authority, 
I  am  not  satisfied  that  he  has  not  extenuated  the  effect  of  Bracton's 

but  compare  Glanrille's  book  with  that  of  Bracton,  we  shall  see  a  very  great  advance 
of  the  law  in  the  writings  of  the  latter  over  what  they  are  in  Glanville.  The  pro- 
ceedings are  much  more  regular  and  settled,  as  they  are  in  Bracton,  above  what  they 
are  in  Glanville.  The  book  itself,  in  the  beginning,  seems  to  borrow  its  method 
from  the  civil  law ;  but  the  greater  part  of  the  substance  is  either  of  the  course  of 
procedure  in  the  law  known  to  the  author,  or  of  resolutions  and  decisions  in  the 
courts  of  the  bench,  and  before  justices  itinerant "  (Hist.  0.  L.,  c.  vii.).  But  Hale,  in 
the  first  place,  greatly  underrates  the  proportion  of  Bracton  derived  from  the  civil 
law.  According  to  Sir  W.  Jones,  it  is  almost  entirely  derived  from  that  source,  and 
certainly  the  greater  portion  of  it.  And  as  to  the  decisions  of  judges,  which  it  cites, 
though  these  no  doubt  form  some  considerable  part  of  it,  yet  it  is  to  be  observed  that 
these  decisions,  like  the  doctrines  of  Glanville,  must  in  the  main  have  been  deduced 
from  the  principles  and  doctrines  of  the  Eoman  law;  from  whence  else  could  it  be  de- 
rived, seeing  that  there  was  no  other  source  to  which  judges  or  lawyers  could  possibly 
have  resorted  for  instruction  in  law  ? 

^  The  work  of  Glanville  having  only  dealt  with  part  of  it. 

^  Sir  W.  Jones,  in  his  treatise  on  Bailments,  citing  Bracton,  said  :  "  I  am  aware  he 
has  copied  Justinian  almost  word  for  word "  (p.  75) ;  yet  Lord  Coke  speaks  of  him 
as  one  of  the  highest  authorities  on  our  law,  evidently  in  entire  unconsciousness  that 
he  took  his  law  from  the  Eoman.  Edward  I.,  as  Mr  Hallam  mentions,  encouraged 
the  study  of  the  Eoman  law  {HiO,.  of  Emope  in  the  Middle  Ages,  c.  ix.),  and  in  the 
reign  of  Edward  11.,  when  we  have  our  earliest  reports  of  the  courts  of  law,  it  appears 
to  have  been  cited,  and  on  one  occasion  it  was  said  by  the  chief  justice  of  the  Common 
Pleas,  from  the  bench,  that  our  law  was  founded  upon  the  ciml  law — "la  ley 
imperiel,  donques  sur  quel  ley  de  terre  est  fondu"  (Year-Booh,  5  Edward  II.  148). 
So,  Selden  has  preserved  several  instances  in  which  it  was  cited,  but  it 
seems  to  have  very  much  declined,  and  the  celebrated  treatise  of  Portescue,  De 
Zaudibus  Legum  Anglice,  written  in  the  time  of  Henry  VI.,  is  written  in  a  tone  of 
ignorant  disparagement.  Blackstone  admits  that  Bracton,  Fleta,  and  Britton 
contain  frequent  transcripts  from  the  Eoman  law  (Commi,  v.  i.  p.  22— Coleridge's 
edition). 
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predilection  for  the  Eoman  jurisprudence.  No  early  lawyer  has 
contributed  so  much  to  form  our  own  system  as  Bracton,  and  if 
his  definitions  and  rules  are  sometimes  borrowed  from  the  civilians, 
as  all  admit,  our  common  law  may  have  indirectly  received  greater 
modifications  from  that  influence  than  its  professors  were  ready  to 
acknowledge,  or  even  than  they  knew.  A  full  view  of  the  subject 
is  still,  I  think,  a  desideratum  in  the  history  of  English  law,  which 
it  would  illustrate  in  a  very  interesting  manner"  (Ibid.  p.  828). 

Our  author  himself  amply  recognises  at  this  era  the  influence  of 
the  Eoman  law  in  the  formation  of  our  own :  "  The  study  of  the 
civil  and  canon  law  had  contributed  to  further  this  improvement 
(of  the  law),  and  to  furnish  considerable  accessions  both  of  strength 
and  ornament.  Those  two  laws,  besides  exciting  an  emulation  in 
the  professors  of  the  common  law  to  cultivate  their  own  municipal 
customs,  afforded  from  their  own  treasures  ample  means  of  doing 
it.  Much  was  borrowed  from  them,  and  engrafted  on  the  original 
stock  of  the  common  law ;  but  the  manner  in  which  this  was  done  is 
very  remarkable.  Though  our  writs  and  records  are  in  the  language 
in  which  the  Eoman  and  pontifical  jurisprudence  are  written  and 
taught,  there  is  not  in  either  the  least  mark  of  imitation ;  the  style  of 
them  is  peculiarly  their  own.  The  use  made  of  the  civil  and  canon 
law  was  much  nobler  than  that  of  borrowing  their  language.  To 
enlarge  the  plan  and  scope  of  our  municipal  customs,  to  settle  them 
upon  principle,  to  improve  the  course  of  proceeding,  to  give  con- 
sistency, uniformity,  and  elegance  to  the  whole — these  were  the 
objects  the  lawyers  of  those  days  had  in  view,  and  to  further  them 
they  scrupled  not  to  make  a  free  use  of  those  more  refined  systems. 
Many  of  the  maxims  of  the  civil  law  were  transplanted  into  ours ; 
its  rules  were  referred  to  as  part  of  our  own  customs,  and  argu- 
ments founded  upon  the  principles  of  that  jurisprudence  were 
attended  to  as  a  sort  of  authority.  This  was  more  particularly  so 
in  what  related  to  personal  property,  while  the  laws  of  descent 
and  purgation,^  and  other  parts  of  our  judicial  procedure,  seem 
borrowed  from  the  canonical  jurisprudence.^  A  considerable  ac- 
cession had  been  made  to  the  original  canon  law  by  the  publica- 
tion of  the  decretals.  This  must  have  given  new  vocrue  and  repu- 
tation to  canonical  studies,  and  no  doubt  encouraged  the  common 
lawyers  of  that  age  to  pursue  their  inquiries  in  that  way  with  more 
freedom.  The  application  they  made,  whether  of  the  canon  or 
'  Upon  the  oath  of  the  party.  '  C.  viii. 
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civil  law,  in  treating  subjects  of  discussion  in  the  law  of  England, 
is  visible  from  the  account  given  of  Bracton.  To  consider  particu- 
larly how  much  of  the  latter  is  indebted  to  those  two  systems, 
either  for  its  origin  or  improvement,  would  seem  to  be  an  object  of 
separate  consideration,  and  might,  perhaps,  make  a  proper  appen- 
dage to  a  history  of  the  English  law."^ 

No  doubt  the  law  of  England  has  always  been  entirely  independ- 
ent of  the  Eoman  law  ;2  and  it  has  only  to  any  extent  become 
incorporated  into  our  law  by  voluntary  adoption  and  assent.  3 

The  influence  of  the  civil  law  upon  the  formation  of  our  own,  as 
it  had  no  compulsory  authority,  could  only  arise  from  its  voluntary 
adoption,  on  the  ground  of  its  own  excellence.  And  on  that  ground 
it  gained  the  influence  on  our  own  law  which,  at  this  era  in  its  his- 
tory, led  to  such  marked  hostility,  and  manifest  improvement.  ^ 

Whence,    then,    came  this    improvement    in    our    law  ?      It 

1  C.  viii. 

°  Thus  as  to  dower,  in  the  Eoman  or  matrimonial  endowment  among  the  Romans, 
it  was  to  the  husband  rather  than  to  the  wife,  though  in  our  law  it  is  to  both.  So 
though  the  principles  of  the  law  of  inheritance,  whether  by  testament  or  descent, 
were  derived  from  the  Eomans,  our  law,  except  in  some  cities  where  by  custom  the 
Boman  rules  have  prevailed,  has  departed  from  the  Boman  in  various  respects.  So 
as  to  the  eflfect  of  marriage,  in  legitimating  previous  issue,  for  the  purposes  of  in- 
heritance, though  by  Papal  constitution  that  effect  was  given  to  it  in  the  Roman 
canon  law.  Yet  in  the  time  of  Glanville  it  was  otherwise  ;  and  he  says  that,  by  the 
law  and  custom  of  the  realm,  the  son  born  before  marriage,  "  though  by  the  canons 
and  the  Roman  laws  he  is  considered  lawful  heir,  yet  he  is  not  so  according  to  the 
law  and  custom  of  the  realm,  and  cannot  demand  the  inheritance  by  the  law  of  the 
realm "  (c.  xv.)  Upon  which  Lord  Littleton  remarks,  that  "  it  shows  the  entire 
independence  of  the  law  of  England  on  the  canon  or  civil  law  "  (3  LittUt.  Hist.  Hen. 
II.,  p.  125).  But  these  instances  are  so  few  that  they  are  exceptional,  and  the  whole 
form  and  texture  of  our  laws  and  institutions  is  plainly  Roman. 

"  The  parliament  in  the  reign  of  Henry  IIL,  when  an  attempt  was  made  to  alter 
the  law  upon  the  subject  noticed,  declined  to  accede  to  it.  "  Et  omnes  comites  et 
barones,  una  voce  responderunt  quod  nolunt  leges  Anglise  mutare,  quse  hucusque 
usitatffi  sunt  et  approbatte  "  (Stat,  of  Merton,  c.  ix.).  But  this  refusal  was  based 
upon  the  ground  of  user,  and  on  the  same  ground,  as  we  have  seen,  a  vast  deal  of 
Eoman  law  has  become  embodied  with  ours,  and  for  the  very  reason  that  the 
adoption  was  voluntary,  the  superior  excellence  of  the  Roman  law  is  made  manifest. 
The  commons  in  the  reign  of  Richard  II.  declared  that  this  country  had  never  been 
governed  by  the  civil  law,  which  was  no  doubt  meant  in  the  sense  of  compulsory 
obligation  or  authority.  But  they  were  very  little  aware  of  the  extent  to  which  the 
civil  law  had  even  then  been  adopted  into  ours,  and  as  barbarous  Saxon  and  Norman 
usages  died  out,  the  ascendancy  of  Roman  law  became  more  marked. 

*  Thus  Selden  said  of  it — "  Valet  pro  ratione,  non  pro  inducto  jure,  et  pro  rations, 
quantum  Beges  et  respublicse  intra  potestates  suae  fines  valere  patiuntur"  (Hist, 
Tithes).  It  was  always  held,  in  our  courts,  that  the  civil  or  canon  law  had  no  force 
proprio  vigors  in  suits  on  questions  of  temporal  rights,  &c.  Therefore,  Mic.  8  Hen. 
IV.  pl.  72,  cm-am  rege,  when  the  Chancellor  of  Oxford  proceeded  according  to  the 


Xcii  INTRODUCTION  TO  THE  PRESENT  EDITION. 

could  not  be  derived  from  tTie  Norman  law ;  for,  as  our  author 
himself,  observes,  "it  was  not  until  after  the  publication  of 
Glanville.and  even  of  Bracton  and  of  Britton,  that  the  Normans 
had  any  treatise  upon  their  law"  (c.  4) ;  "a  work,"  he  adds,  "so  like 
an  English  performance  that,  should  there  remain  any  doubt  of 
its  being  formed  upon  our  model,  there  can  be  no  doubt  of  the 
great  similarity  between  the  laws  of  the  two  nations  at  that  time  " 
(lUd.).  But  here  our  author  forgot  a  fact  which,  had  it  occurred  to 
him,  would  have  satisfied  him  that  the  Grand  Constumier  of  Nor- 
mandy was  derived  from  the  English  treatises  which  preceded  it ; 
viz.,  that,  as  Glanville  himself  mentions,  the  great  merit  of  our 
system  of  assize  or  trial  was,  that  it  provided  a  substitute  for  the 
trial  by  battle,  which  was  essentially  the  brutal  mode  of  trial  the 
Normans  had  adopted — not  one  whit  better  than  the  savage  Saxon 
usage  of  the  ordeal  The  new  system,  therefore,  was  not  derived 
from  the  Normans,  who  were  as  barbarous  as  the  Saxons.  It  was 
derived  by  development  from  the  Eoman. 

Arrived  at  this  great  era  in  our  legal  history,  and  at  the  era  of  the 
great  reign  of  Edward  I.,  which  marks  a  still  greater,  it  is  natural  to 
take  at  such  a  standing-point  a  retrospective  view  of  our  progress. 
And  it  is  impossible  not  to  be  struck  at  this  era  with  the  fact  that  the 
main  and  distinctive  features  of  the  Saxon  and  Norman  systems  had 
already  died  out,  or  were  declining  and  becoming  obsolete;  while  all 
that  was  of  Eoman  character  or  origin  survived  and  endured.  Trial 
by  ordeal  was  gone ;  the  turbulent  county  court,  as  a  tribunal,  was 
superseded ;  and  trial  by  battle  was  disappearing ;  but  the  Eoman 
systems  of  law  and  of  justice  were  established.  The  best  and  most 
practical  test  of  the  Eoman  origin  of  our  institutions,  or  how  much 
we  owe  comparatively  to  Eoman  as  compared  with  Norman  or 
Saxon  laws,  is  this ;  to  see  what  are  the  institutions,  either  un- 
doubtedy  Saxon  or  undoubtedly  Eoman,  which  remain  to  this  day. 
The  institutions  undoubtedly  Eoman — municipal  and  other  corpo- 
rations, certainly  manors,  and  probably  hundreds  and  counties  ;  a 
regular  judicature ;  and  regular  judicial  tribunals,  with  skilled 
judges  for  the  law,  and  jurors  or  sworn  judges— jwcZices  facti—ioj: 
the  matters  of  fact — all  these,  and  more,  were  Eoman  institutions, 

rule  of  the  civil  law  in  a  case  of  debt,  the  judgment  was  reversed  in  B.  R.  (King's 
Bench),  the  principal  error  assigned  being  that  they  proceeded  "  per  legem  civilem 
ubi  quilibet  ligeus  Domini  Regis  Regni  sui  Anglia  in  quibnscunque  placitls  et  que- 
relis  infra  hoc  regnum  factis  et  emergentibus  de  jure  tractare  debet  per  communem 
legem  Angliae  "  (Eist.  Com.  Law,  p.  33). 
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and  they  remain.  The  institutions  undoubtedly  Saxon  had  gone, 
although  the  Saxon  spirit  which  had  been  embodied  in  the  old 
turbulent  popular  assemblies  still  survived,  infused  into  Eoman 
institutions,  and  inspiring  them  with  fresh  vigour.  So  of  the  Nor- 
mans ;  all  that  was  distinctive  in  their  system,  which  seems  re- 
duced to  trial  by  battle — since  all  the  rest  was  derived  from  the 
Eoman  system — was  already  disappearing,  and  was  doomed  to 
vanish  away,  although  it  is  true  that  the  principle  of  the  supremacy 
of  royal  authority  was  developed  and  applied  by  them,  and  formed 
a  solid  basis  for  all  the  improvements  in  our  law  which  were  after- 
wards attained.  But  this  was  a  slow  and  gradual  progression.  So 
far  as  our  law,  however,  in  any  material  degree  was  altered  after 
the  Conquest,  it  was  without  any  sudden  change ;  and  it  was  gra- 
dually and  insensibly,  and  almost  unobservedly,''  and  chiefly  by 
means  of  legal  decisions,  developing  the  principles  of  law,  which 
was  indeed  the  custom  of  the  nation. 

The  whole  course  and  progress  of  our  law,  up  to  and  after  the  age 
of  Edward  I.,  when  it  was  substantially  settled  as  it  existed  from 
that  time  to  the  age  of  Elizabeth,  when  our  author's  history 
closes,  and  when,  as  is  observed  in  his  Preface,  a  new  era  opened, 
resembled  that  of  Eome,  as  one  of  gradual  development ;  and,  in 
the  opinion  of  our  most  acute  and  philosophical  historians,  it 
exhibited,  at  this  important  period,  the  influence  of  the  Eoman  law, 
which  determined  its  whole  character.     Thus  Sir  J.  Mackintosh 

^  This  may  be  well  illustrated  by  a  reference  to  the  law  of  descent.  Lands  held 
on  the  feudal  military  tenure,  introduced  at  the  Conquest,  naturally  became  de- 
scendible to  the  eldest  son ;  but  other  land— ordinary  freehold  land— held  in  free 
socage,  as  it  was  called,  remained  partible  among  all  the  sons,  until  long  after  the 
Conquest;  so  that  it  is  impossible  to  ascertain  the  prficise  period  when  the  law  was 
altered  or  rather  it  was  not  altered  at  any  particular  period ;  for  it  was  altered 
thus— by  holding  that  the  land  was  partible  only  by  custom.  Thus  Spelman  says 
that  "  the  Formans  by,  their  feuds  settled  the  whole  inheritance  on  the  eldest  son  on 
account  of  military  tenure "  (Spel.  JRelii.  s.  3.)  But  in  land  not  held  by  military 
tenure  it  was  otherwise,  and  thus  Glanville  says  in  such  case  "  the  inheritance  should 
be  equally  divided  among  all  the  sons,  however  numerona— provided  the  land  had 
leeri  andentVy paHible"  {Ibid.  c.  7,  s.  3).  "That  is,"  as  Lord  Hale  puts  it,  "the 
commune  jus,  or  common  right,  was  for  the  eldest  son  to  be  heir,  no  custom  inter- 
vening to  the  contrary"  (Hist.  Com.  Law,  216).  So  that,  as  one  learned  writer  on 
the  subject  said  very  truly,  "  the  right  of  primogeniture  made  every  day  greater 
progress,  until,  in  the  reign  of  John,  it  had  fairly  excluded  partible  descent— the 
presumption  being  held  to  be  that  the  land  (unless  in  Kent,  where,  by  a  local  custom 
recognised  by  general  law,  all  land  is  held  in  gavelkind)  was  descendible  to  the  eld- 
est son  until  the  contrary  was  proved  "  (RoUnson  on  Gavelkind,  p.  26).  Thus  a 
great  revolution  was  effected  in  the  country,  gradually  and  unobservedly,  and  by  a 
mere  legal  artifice,  without  any  legislative  sanction. 
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observes: — "The  progress  of  our  common  law,  till  the  reign  of 
Edward  I.,  bears  a  strong  resemblance  to  that  of  Eome.  The  pri- 
mitive maxims  and  customs  were  applied  to  all  new  cases,  which, 
appearing  similar  to  them,  it  was  natural  and  convenient  to  subject 
to  like  rules.  Courts  in  England,  private  lawyers,  judicial  writers, 
as  at  Eome,  in  delivering' opinions  on  specific  cases,  extended  the 
■  analogy  from  age  to  age,  until  an  immense  fabric  of  jurisprudence 
was  at  length  buUt  on  somewhat  rude  foundations.  The  legislature 
itself  occasionally  interposed  to  amend  customs,  to  widen  or  narrow 
principles,  but  these  occasional  interpositions  were  no  more  than 
petty  repairs  on  a  vast  building.  From  the  reign  of  Edward  I.  we 
possess  the  Year-books,  annual  notes  of  the  cases  adjudged  by  our 
courts,  who  exclusively  possessed  the  power  of  authoritative  inter- 
pretation, scarcely  to  be  distinguished  from  the  legislation  which 
the  tribunals  of  Eome  shared  with  its  imperial  ministers  and  with 
noted  advocates.  In  a  century  after  him,  elementary  treatises, 
methodical  digests,  and  works  on  special  subjects,  were  extracted 
from  these  materials  by  Littleton,!  Eortescue,2  and  Brooke. 3  So 
conspicuous  a  station  at  the  head  of  the  authentic  history  of  our 
uninterrupted  jurisprudence,  has  contributed,  more  than  his  legis- 
lative acts,  to  procure  for  Edward  the  name  of  the  English  Jus- 
tinian" (Hist.  Eng.  v.  i.). 

Through  all  these  successive  changes,  the  great  thing  to  be  noticed 
is  their  slow  and  gradual  character,  and  the  careful  manner  in 
which  they  were  each  evolved,  so  to  speak,  out  of  actual  experience 
and  practical  wisdom.*     This,  indeed,  is  the  great  lesson  to  be 

1  Littleton'e  Tenures,  temp.  Hen.  VI.,  the  subject  of  "  Coke's  Commentaries." 

^  De  Lawdibus'  Legum  Anglice,  temp.  Hen.  VII. 

i  Broohe's  Abridgment  of  the  Yearbooks,  temp.  James  I.  The  historian  perhaps 
meant  Fitzherbert. 

*  Sir  James  Mackintosh  more  than  once  remarks  upon  this ;  and  he  observes  even 
of  the  Great  Charter,  "It  was  a  peculiar  advantage,  that  the  consequences  of  its 
principles  were,  if  we  may  so  speak,  only  discovered  gradually  and  slowly.  It  gave 
out  in  civil  occasions  only  so  much  of  the  spirit  of  liberty  as  the  circumstances  of 
succeeding  generations  required— as  their  character  could  safely  bear  "  (Hist.  Eng. 
vol.  i.).  So  as  to  the  constitution  of  Henry  II.  sending  the  judges  on  circuits  or 
itineraries,  he  observes  that,  "  This,  like  others,  appears  only  to  have  given  authority 
and  uttiversality  to  practice  occasionally  adopted  before "  (Ibid.)  Our  law  has 
always  been  customary,  which  implies  gradual  growth  and  formation.  "The  con- 
suetudinary, or  common  law,"  remarks  the  eminent  historian  elsewhere,  "  consisted  of 
certain  maxims  of  simple  justice,  which  we  are  taught  by  nature  to  observe  and 
enforce,  blended  with  certain  ancient  usages,  often  in  themselves  convenient  and 
equitable,  but  chiefly  recommended  by  the  necessity  of  adhering  to  long  and  well 
known  rules  o£  conduct"  (Ibid.  p.  274). 
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learnt  from  the  study  of  our  legal  history,  as  it  was  one  of  the  chief 
advantages  of  our  law,  this  facility  of  growth,  of  progress,  and  of 
happy  adaptation  to  the  wants  of  every  age. 

This,  indeed,  is  the  way  in  which,  in  a  free  country,  institutions 
are  developed,  so  to  speak,  gradually,  by  common  agreement  and 
tacit  consent,  from  the  results  of  practical  experience.^  The  whole 
history  of  our  law  is  a  record  of  this  process  of  development ;  the 
true  merit  of  our  free  Saxon  constitution  is  that  it  allowed  of  it, 
and  left  scope  for  it ;  and  the  great  defect  of  our  author  is  that  he 
lost  sight  of  it. 

This  has  already  heen  illustrated  with  reference  to  our  judicial 
system,  and  may  be  remarkably  illustrated  with  reference  to  the 
feudal  system.  The  great  feature  of  the  era  marked  by  the  Con- 
quest, is  the  commencement  of  the  movement  which  was  completed 
in  the  reign  of  Edward  I.,  in  the  assertion  of  the  civil  supremacy 
of  the  sovereign  power ;  and  the  most  important  aspect  of  this 
movement,  and  one  in  which  it  has  produced  consequences  most 
permanent  and  most  important,  was  its  relation  to  the  administra- 
tion of  justice ;  but  it  was  also,  and  first,  connected  with  the 
development  of  the  feudal  system,  2  and  in  both  respects  it  was 
remarkable  for  its  gradual  character,  and  its  Eoman  origin. 

'  This  is  pointed  out  by  Sir  James  Mackintosh  in  a  passage  well  worth  quoting. 
"  Governments  are  not  framed  after  a  model,  but  all  their  parts  and  powers  grow 
out  of  occasional  acts,  prompted  by  some  urgent  expediency,  or  some  private  inter- 
est, which  in  the  course  of  time  coalesce  and  harden  into  usage  ;  and  thus  this 
bundle  of  usages  is  the  object  of  respect,  and  the  guide  of  conduct,  long  before  it  is 
embodied  and  defined,  and  enforced  in  written  laws.  Government  may  be  in  some 
degree  reduced  to  system,  but  cannot  flow  from  it.  It  is  not  like  a  machine  or  a 
building,  which  may  be  constructed  entirely  and  according  to  a  previous  plan,  by  the 
art  and  labour  of  man.  It  is  better  illustrated  by  a  comparison  with  vegetables,  or 
even  animals,  which  may  be  improved  by  skill  or  care,  but  cannot  be  produced  by 
human  contrivance.  No  government  can,  indeed,  be  more  than  a  mere  draught  or 
scheme  of  will,  when  it  is  not  composed  of  habits  of  obedience  on  the  part  of  the 
people,  and  of  an  habitual  exercise  of  certain  portions  of  authority  by  the  individuals 
or  bodies  who  constitute  the  sovereign  power.  These  habits,  like  all  others,  can  only 
be  formed  of  repeated  acts  ;  they  cannot  suddenly  be  imposed  by  the  legislator  " 
{Mist.  Eng.  vol.  i.  p.  72).  This  fine  passage  is  the  best  eulogy  upon  our  constitution, 
— because  pointing  out  its  best  feature. 

2  Guizot  contests  the  view  of  most  historians,  that  the  feudal  system  was  of  sudden 
origin,  the  result  of  the  special  necessities  of  the  age  ;■  and  he  contends  that  it  was 
the  progressive  development  of  ancient  facts  "  {Led.  mr  la  Oivilis.  en  France,  Leot. 
vi.).  He  says  the  history  of  the  word  "  miles,"  which  designated  "knight,"  is  a 
proof  of  this,  and  he  cites  Du  Cange,  who  thus  traces  its  history  to  the  Eoman  age, 
"  Towards  the  end  of  the  Roman  empire,  militare  expressed  simply  to  serve,  to 
acquit  one's-self  of  service  towards  a  superior— not  merely  of  a  military  service,  but  a 
civil  service."    And  he  elaborately  traces  the  progress  of  the  system. 
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The  common  notion  tliat  the  feudal  system  was  of  sudden  growth, 
is  shown  to  be  erroneous ;  it  was  the  result  of  gradual  develop- 
ment from  the  grants  of  land  by  the  sovereign  power  in  the  Eoman 
times,!  to  those  who  served  for  the  defence  of  the  state,  and  was, 
therefore,  really  based  upon  the  manorial  system.  Hence  it  was, 
that  its  development  by  no  means  interfered  with  that  system,  or 
with  the  rights  and  interests  which  had  arisen  out  of  it ;  and  thus 
these  interests  continued  to  be  developed  under  it. 

The  growth  of  the  feudal  system  was  one  of  slow  and  gradual 
development  from  simple  elements ;  the  substance  of  it,  tenure  on 
military  service,  having  existed  from  the  time  of  the  Eomans ;  and 
it  was  only  elaborated  by  the  Normans.  It  was  the  development  of 
a  system  which  became  complex  in  its  characters  from  its  involvr 
ing  so  many  incidents;  and  one  of  these  connected  it  with  the 
administration  of  justice. 

In  the  legal  history  of  this,  or  of  any  other  country,  nothing  is 
so  important  as  that  which  relates  to  the  administration  of  justice; 
and  in  our  own  legal  history,  nothing  is  more  remarkable  than  the 

^  It  has  been  seen  that  such  grants  of  land  were  made  in  this  country  by  the 
Eomans  usually  on  military  tenure  ;  and  our  best  historians — such  as  Palgrave  and 
Llngard — conceive  this  to  have  been  the  germ  of  the  feudal  system.  These  estates 
became,  under  the  Eoman  system,  manors;  and  Guizot  represents  the  villa  or  estates 
thus  held,  as  military  tenure,  and  under  which  the  villeins  held  by  servile  tenure, 
as  the  basis  of  the  feudal  system.  Then  the  barbarians  seized  large  portions  of  land 
comprising  their  estates,  and  granted  them  unto  others  their  companions  in  arms 
as  military  tenure  ;  and  through  the  entire  Saxon  laws,  there  are  to  be  found  traces 
of  an  infant  feudal  system,  forfeiture  to  the  lord,  relief,  &c.  This  was  developed  at 
the  Qonquest.  Every  owner  of  a  manor  was  its  "  lord,"  and  had  a  court  baron  inci- 
dent to  it ;  and  all  the  holders  of  manors  were  thanes  or  barons :  those  who  held 
direct  of  the  king  being  greater  barons,  others  the  lesser. 

'  Guizot  points  out  that  the  system  involved  the  nature  of  territorial  property 
hereditary,  and  yet  derived  from  a  superior  (as  opposed  to  allodial  property  held  of 
no  one),  the  union  of  sovereignty  with  property,  the  lord  having  sovereign  rights 
within  the  limits  of  his  territory;  and  the  present  civil  system  of  legislative,  judi- 
cial, and  military  institutions  which  united  the  possessors  of  feuds  among  them- 
selves. And  he  shows  how,  from  the  fifth  to  the  tenth  century,  from  causes  he 
explains,  freehold  property  became  gradually  less  extensive,  and  land  became  con- 
verted into  benefices ;  and  how,  from  the  tenth  to  the  twelfth  centuries,  benefices 
became  gradually  converted  into  fiefs  or  feuds  (Led.  mr  la  Civ.  en  Prance,  lect.  ii.). 
He  insists,  at  the  outset,  upon  its  progressive  formation.  "No  great  social  state,"  he 
gays,  "  makes  its  appearance  complete  and  at  once.  It  is  formed  slowly  and  succes- 
sively :  it  is  the  result  of  a  multitude  of  different  facts  of  difierent  origin,  which 
combine  and  modify  themselves  in  a  thousand  ways  before  constituting  a  whole. 
There  is  this  much  of  truth,  no  doubt,  in  the  view  of  those  who  attribute  the  feudal 
system  to  a  special  exigency  of  the  times,  that  its  promotion  was  aided  and  urged 
by  the  exigencies  of  the  time,  as  it  was  suited  to  a  period  of  limitation  and  tran- 
sition; and  hence  it  gradually  disappeared  when  that  age  was  over." 
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gradual  growth  of  a  regular  system  of  justice,  derived  from  the 
principle  of  supreme  sovereignty,  and  based  upon  a  regular  judica- 
ture, deriving  its  jurisdiction  therefrom.  At  no  time  was  there  any 
sudden  change,  and  yet  the  ultimate  result  was  to  render  the  justice 
of  the  state  supreme  in  its  character,  even  while  local  in  its 
exercise.i 

And  one  of  the  most  remarkable  features  in  the  legal  history  of 
the  period  which  intervened  between  the  time  of  the  Conquest  and 
the  age  of  Edward  T.,  is,  that  along  with  the  growth  and  development 
of  the  feudal  system,  founded  on  what  may  be  called  a  military 
policy,  there  was  a  gradual  growth  and  consolidation  of  the 
sovereign  power,2  by  reason  of  a  great  social  necessity ;  and  thus 
a  more  regular  judicature,  and  a  more  settled  and  satisfactory  ad- 
ministration of  justice. 

The  connexion  of  the  subject  with  the  administration  of  justice 
was  this,  that  according  to  the  strict  principle  of  the  feudal  system, 
each  lord  exercised  the  judicial  power  in  his  own  territory  or 
domain,  3  as  between  his  own  tenants,  or,  in  some  cases,  between 
them  and  their  lord :  a  jurisdiction,  however,  it  will  be  obvious, 

'  As  already  mentioned,  long  after  the  king's  justices  had  been  used  to  administer 
justice  in  the  counties,  either  as  sheriffs,  or,  in  the  place  of  the  sheriffs,  by  royal  autho- 
rity. Magna  Charfca  enacted  that  assizes  should  be  taken  in  the  counties,  and  that 
such  pleas  should  be  determined  by  a  fixed  tribunal.  The  result  was,  that  the  civil 
justice  of  the  state,  at  the  assizes,  superseded  the  county  court,  in  all  important  mat- 
ters. Then  the  custom  arose  of  compelling  suitors  in  the  county  courts  to  sue  out  a 
writ  from  the  crown  to  the  sheriff,  to  give  him  jurisdiction  by  making  himte  king's 
justice  in  the  ease,  if  it  was  of  more  than  small  value  :  and  this  was  fixed  by  custom  at 
forty  shillings — a  sum,  however,  equivalent  probably  at  the  least  to£50inourown  day. 

^  Guizot  traces  this  progress,  and  describes  this  necessity  very  skilfully  in  his 
lectures  upon  Civilisation  in  France  (lect.  10-15) ;  and  although  he  speaks  particu- 
larly of  France,  all  that  he  says  ia  equally  applicable  to  England,  as  our  legal  history 
will  abundantly  show.  He  traces  the  progress  of  the  royal  power  as  giving  to  royalty 
its  character  of  a  public  protector,  and  as  the  fountain  of  the  justice  of  the  realm  ; 
and  what  he  says  of  Philip  Augustus,  is  eminently  true  of  our  Edward  I.  Under 
the  royal  power,  he  shows  that  the  judicial  system  arose,  and  a  regular  administra- 
tion of  justice,  under  an  order  of  persons — ^the  judicial  order — specially  devoted  to 
it,  and  having  a  general  jurisdiction  derived  from  the  sovereign  power.  All  this 
took  place  equally  in  this  country. 

3  The  principle  was,  that  men  should  judge  each  other,  of  the  same  rank.  Thus 
the  tenants  in  the  lords'  courts  judged  disputes  arising  among  themselves,  or 
even  between  their  lords  and  themselves,  if  arising  out  of  the  feudal  relation. 
Otherwise,  the  question  must  be  determined  in  the  court  of  the  lord's  superior. 
The  judgment  by  peers  was  essential,  as  Guizot  says,  to  the  feudal  system.  But 
then,  as  he  also  pointed  out,  there  was  no  regular  judicial  system,  no  order  of  judges, 
no  class  of  men  charged  with  the  judicial  duty ;  whQe,  on  the  other  hand,  the  execu- 
tion of  judgments  was  a  mere  application  of  irregular  force.  There  were,  as  he 
expresses  it,  no  judicial  guarantees  by  peaceful  procedure  {Lect.  surla  Civ.  en  France, 
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necessarily  limited,  and  extremely  rude  and  unsatisfactory,  and 
Only  suited  to  domestic  matters.  The  feudal  system  had  nothing 
like  a  regular  judicial  system,  or  a  regular  administration  of  justice. 
It  involved,  however,  this  great  principle,  which  was  carried  out  by 
Magna  Charta,  that  a  man  should  be  judged  by  his  peers  or  equals. 
So,  with  reference  to  our  political  system,  the  same  principle  of 
gradual  progress  and  progressive  growth  may  be  illustrated. 

Nothing  could  be  compared  in  importance  with  the  judicial  sys- 
tem, except  the  political  ;1  and  that  also,  like  the  other,  was  of 
slow  growth  and  gradual  development:  from  first  rude  elements 
into  an  organised  system ;  from  rude  popular  assemblies  into  regular 
constituted  bodies.  The  political  system,  like  the  judicial,  arose 
out  of  experience  of  the  evils  of  the  feudal ;  and  just  as  the  prac- 
tical social  necessity  for  regular  judicature,  and  a  comprehensive 
administration  of  justice,  led  to  the  establishment  of  the  courts  of 
sovereign  jurisdiction,  so  the  political  necessity  for  a  regularly  con- 
stituted body  of  representatives  to  assess  feudal  impositions,  and 
adjust  feudal  burdens,  led  to  the  constitution  of  popular  elective 
assemblies.  For  electors,  or  for  jurors,  some  great  constituent  body 
of  freemen,  it  appears,  was  required ;  and  the  same  constituency 
originally  served  for  both. 

The  two  systems  had  this  in  common,  that  they  were  both,  neces- 
sarily, in  the  main,  based  upon  the  same  great  constituency  :  the 
freehqj^ers  in  the  counties,  the  burgesses  in  the  towns  and  cities. 

These  bodies,  from  whom  the  juries  came,  were  also  the  bodies 
upon  whom  the  political  franchise  was  ultimately  conferred.2  They 
leot.  10).  Hence  arose,  aa  he  shows,  a  general  sense  of  the  necessity  for  some  com- 
plete jurisdiction  which  should  comprehend  all  classes  of  cases,  and  some  regular 
system  of  justice,  -which  should  deal  with  them  judicially;  and  this  could  only  be 
derived  from  the  sovereign  power. 

1  Allusion  is  here  made,  of  course,  to  the  rise  of  a  legislative  assembly,  founded 
upon  popular  election.  There  is  a  masterly  sketch  of  it  in  the  history  of  Sir  J. 
Mackintosh  (v.  i.  c.  6),  who  shows  its  gradual  rise  from  the  time  of  the  great  council 
of  the  Saxons  and  Normans,  to  the  regular  return  of  popular  members  in  the  age  of 
Edward  I.  He  cites  from  Bracton  some  words  in  which  allusion  is  made  to  that 
council :  "  Legis  habet  vigorem,  quicquid  de  consilio  et  consensu  magnatum,  et 
reipublicsB  commune  sponsione,  authoritate  regis,  juste  fuerit  definitum"  (lib.  i.  c.  1, 
fol.  1).  And  he  traces  its  rise  partly  from  the  feudal  system  itself,  in  this  way,  that 
the  scutages  and  aids  under  that  system  were  levied  by  the  consent  of  the  tenants  • 
that  the  crown,  by  degrees,  exacted  talliages  from  those  who  were  not  military 
tenants ;  afid  that  this  led  by  degrees  to  grants  of  subsidies  by  representatives  of  the 
counties  and  the  burghs,  and  thus  to  a  House  of  Commons. 

"  Thus  Sir  J.  Mackintosh  points  out  that  the  suitors  at  the  county  court— from 
whom  it  has  been  shown  the  juries  came — became  afterwards  the  voters  at  county 
elections;  and  that,  as  the  suitors  acquired  votes,  the  whole  body  of  the  freeholders 
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formed,  then,  the  great  mass  of  the  free  subjects  of  the  realm,  at  a 
time  when  to  be  a  freeholder  was  to  be  a  freeman,  and  when  the 
only  freemen  were  freeholders.  In  later  times,  when,  on  the  one 
hand,  freeholders— by  reason  of  the  division  of  estates,  and  the 
mode  of  emancipation — had  multiplied,  and  many  of  them  were 
holders  of  very  small  properties,  qualifications  became  required; 
and,  on  the  other  hand,  as  the  villeins  acquired  customary  rights, 
and  became  merged  in  the  modern  copyholders ;  and,  as  lease- 
hold estates  became  stable,  they  became  virtually  as  much  en- 
titled to  judicial  or  political  franchises  as  freeholders,  and  became 
included  among  the  constituencies  of  the  jurors  or  electors.  But 
the  system  remained,  in  substance,  the  same,  through  all  these 
changes,  and  laws  were  only  altered  by  reason  of  changes  in  the 
circumstances  of  society,  and  in  order  to  preserve  the  substantial 
identity  of  our  institutions.  In  a  word,  laws  were  altered,  that 
institutions  might  be  maintained. 

As  gradual  progress  and  slow  development  marked  the  character 

became  the  constituencies  in  counties.     And  some  part  of  the  same  process,  he 
thinks,  may  be  traced  in  the  share  of  representation  conferred  on  the  towns.     These 
communities  had  retained,  he  says,  some  vestiges  of  their  elective  forms,  and  of  that 
local  administration,  which  had  been  bestowed  on  them  by  the  civilising  policy  of 
the  Eoman  conquerors ;  and  in  England,  charters  were  early  granted,  which  exempted 
towns  from  baronial  tyranny,  and  recognised  their  local  laws.     The  boroughs,  how- 
ever, were  part  of  the  ancient  demesnes  of  the  crown,  and  were  subject  to  the  feudal 
incidents.     Talliages  were  levied,  and  subsidies  demanded;  and  this  led,  as  in  the 
counties,  to  their  sending  representatives  to  parliament.     When  the  consent  of 
parliament  was  made  necessary  to  the  levy  of  talliage,  of  subsidies,  and,  in  effect,  of 
all  taxes,  as  well  as  of  the  feudal  dues,  in  the  latter  years  of  Edward  I.,  the  burgesses 
became  integral  and  essential  parts  of  the  legislature  {Hist.  Eng.,  vol.  i.).     The  bur- 
gesses and  freeholders  formed  the  body  of  the  electors,  as  they  did  of  the  jurors ;  and 
as,  at  the  same  time,  freeholds  had  become  divided,  and  many  of  them  were  small, 
qualifications  were  deemed  necessaryin  order  to  secure  men  of  substance.     It  is  very 
observable  that  the  earliest  legislation  on  this  subject  had  reference  to  jurors ;  and 
there  was  an  act  of  Edward  I.,  the  first  of  a  long  series  of  similar  acts,  directed  to 
secure  substantial  men  for  jurors.     In  the  reign  of  Henry  VI.,  the  well  known  act 
was  passed  which  required  a  qualification  for  electors  of  knights  of  the  shire,  the 
qualification  being  an  annual  income  from  freehold  of  forty  shillings,  the  same  sum, 
as  already  shown,  fixed  for  the  exclusive    urisdiction  of  the  county  court,  and  equal 
to  £50  at  the  present  day  (vide  p.  civ.)    In  the  reign  of  Edward  IV.,  copyholders  were 
held  to  have  legal  customary  rights  to  their  tenements ;  and  about  the  same  time, 
leaseholders,  likewise,  had  their  estates  fully  recognised  and  protected  in  law ;  and 
in  later  times,  copyholders  and  leaseholders,  to  a  certain  amount,  were  admitted  as 
jurors  and  electors.     Here  we  see  the  alteration  of  laws  in  order  to  adapt  them  to 
the  altered  circumstances  of  society,  and  preserve  the  substantial  identity  of  institu- 
tions : — all  based  on  the  same  general  principle,  that  of  founding  our  judicial  and 
political  systems  on  the  broad  and  solid  ground  of  a  substantial  interest  in  the  pro- 
perty and  liberty  of  the  country. 
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of  our  legal  history  from  the  Conquest  to  the  reign  of  Edward  I., 
it  was  equally  so  from  the  age  of  Edward  I.  to  the  reign  of  Eliza- 
beth, which  closes  our  author's  history.  As  the  former  period  was 
marked  by  the  gradual  development  of  the  feudal  system,  so  the 
later  period  was  marked  by  its  slow  and  gradual  decline  ;l  and 
as  the  former  period  was  marked  also  by  the  establishment  of  a 
general  judicial  system,  based  upon  the  supremacy  of  sovereign 
power  and  authority,  so  the  latter  period,  long  as  it  was,  hardly  had 
elapsed  before  its  entire  ascendancy  was  attained.2  The  progress  of 
decay  was  as  slow  as  that  of  growth.  Old  systems  were  rarely  ever 
abolished,  and  were  left  to  become  obsolete,  and  died  away  as  they 
had  arisen  up — by  slow  degrees. 

During  this  long  period,  the  anomalous  jurisdiction  of  those 
local  courts,  which  had  existed  in  most  of  our  villages  and  towns 
from  the  time  of  the  Eomans,  and  many  of  which  had  criminal 
jurisdiction  in  capital  cases,  gradually  died  out,  save  as  to  the 
local  jurisdiction,  to  which  the  county  court  had  virtually  been 
limited,  and  except  as  to  the  civil  courts  of  some  great  cities,  as 
London  and  Bristol.^  This,  however,  it  must  again  be  observed, 
was  by  a  slow  and  gradual  progress ;  and  to  observe  and  trace  this 
progress  is  the  great  object  of  legal  history. 

No  institution — at  all  events  none  which  endured — was  all  at 
once  established  ;  none  was  all  at  once  abolished.  Every  change, 
either  in  the  way  of  abolition  of  old  institutions  or  the  introduc- 
tion of  new,  was  gradual  and  progressive.     Each  alteration  ad- 

1  In  the  reign  of  Elizabeth,  the  feudal  system  had  become  in  a  great  degree,  if 
not  entirely,  obsolete  ;  and  the  last  instance  of  a  claim  of  villenage  occurs  in  the  re- 
ports of  that  reign  (Yelv.  Reports,  2).  So  in  this  long  reign  the  last  instance  occurred 
of  "  trial  by  battel,''  which  was  not  abolished  until  our  own  day,  and  so  as  to  "  wager 
of  law,"  (by  the  oath  of  the  defendant),  the  remains  of  the  Saxon  system  of  compur- 
gators. So  also  in  this  long  reign  the  local  criminal  jurisdictions  (save  such  as  were 
derived  from  royal  authority)  died  out  {vide  Orispe  y.  ViroU,  Yelverton's  Reports), 
never  haying  been  directly  abolished. 

^  The  state  system  of  justice  was  left  to  assert  its  superiority  over  the  other,  only 
by  reason  of  its  superiority. 

'  The  jurisdiction  of  these  courts  was  in  ancient  times  criminal  as  well  as  civil ; 
and  hence,  in  the  reign  of  Edward  IT.,  there  was  an  instance  of  a  capital  execution 
by  sentence  of  a  court-baron.  In  the  time  of  Richard  III.,  we  find  it  mentioned  in 
the  Year-Boole  that  the  steward  of  a  liberty  had  executed  a  man  under  colour  of  what 
the  Saxons  called  "  engfangenthief,"  or  taking  a  thief  in  the  act,  within  the  manor  or 
other  liberty  {Tear-Boot:,  2  Richard  III.,  f.  9,  s.  10).  So,  as  lately  as  the  reign  of 
Elizabeth,  it  was  admitted  that  the  local  court  of  the  cinque  courts  could  try  and 
execute;  a  man  for  murder  committed  within  the  liberty,  provided  he  could  be  taken 
there ;  for  otherwise  he  could  only  be  arrested  and  tried  at  common  law  {Crisps  v, 
Yiroll  Yelverton's  Reports,  13). 
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vanced  by  degrees  from  its  first  germinal  element  and  imperfect 
form,  on  its  original  introduction,  until  it  had  reached  its  final  stage 
of  development  into  a  perfect  and  settled  institution.  Thus  it  was, 
for  instance,  with  trial  by  jury.i  which,  in  its  present  form,  was 
never  established  or  set  up,  but  grew  by  degrees,  from  its  first  form 
into  its  present,  in  the  course  of  several  centuries. 

The  two  great  difficulties  in  the  way  of  an  efficient  and  satisfac- 
tory administration  of  justice  were  as  to  the  proper  mode  of  trying 
questions  of  fact,  and  as  to  the  method  of  securing  certainty  and 

^  All  through  the  Saxon  laws,  its  first  germ  or  element  can  be  traced  in  the  usage 
of  selecting  such  of  the  suitors  of  the  county  court  as  had  any  knowledge  of  the 
matter,  and  making  them  sworn  witnespes  or  jurors.  Before  the  Conquest,  it  was  the 
usage  in  criminal  cases  to  swear,  and  even  after  the  Conquest  it  was  adopted  in 
civil  cases.  From  that  step,  however,  to  trial  by  jury  in  the  later  sense  of  the 
phrase,  there  was  a  long  interval;  for  these  jurors  were  witnesses,  and  if  there  were 
no  witnesses,  there  could  be  no  j  urors.  The  earliest  mention  of  a  trial  by  jury,  says 
our  author,  that  bears  a  near  resemblance  to  that  which  it  became  in  after  times,  is 
in  the  Constitutions  of  Clarendon,  where  it  is  directed  that  the  sheriff  "facietjurare 
duodecim  legales  homines  de  vicinelo  seu  de  villa  quod  inde  veritatem  secundum 
conscientiam  suam manifestabunt,"  (1  Reeves  Hist.  Eng.  Law,  87).  The  proceeding 
was  "  per  recognitionem,"  or  by  recognition — of  their  own  knowledge.  Some,  or  all, 
might  know  the  truth  of  the  matter,  or  might  be  ignorant  of  it.  If  none  of  them 
knew  anything  of  the  matter,  and  they  testified  the  same  in  court  upon  their  oaths, 
the  court  resorted  to  others,  untU  they  found  those  who  did  know  the  truth.  If  some 
were  acquainted  with  the  facts,  and  some  were  not,  the  latter  were  rejected,  and 
others  called  in.  And  all  who  were  called  in  were  sworn  not  to  speak  what  was 
false ;  and  the  knowledge  they  were  expected  to  have  of  the  matter  must  have  been 
from  what  they  themselves  had  seen  or  heard,  or  from  declarations  of  their  fathers, 
such  evidence  as  claimed  equal  credit  with  that  of  their  own  eyes  or  ears,  "  per  pro- 
prium  visum  suum,  et  auditum,  vel  per  verba  patrum  suorum,  et  per  talia  quibus 
fidem  teneantur  habere  ut  propriis  "  (Glanville,  lib.  ii.  c.  17 ;  Reeve,  13 ;  Bracton,  De 
Zegibus — De  Assise).  That  in  the  time  of  Henry  II.  the  jurors  were  still  witnesses,  is 
clear  from  the  Treatise  of  Glanville,  who  treats  of  trial  by  jury  in  the  curia  regis, 
the  king's  superior  court,  and  calls  the  jurors  "recognitors,"  because  they  "recog- 
nised" of  their  own  knowledge;  and  when  he  has  to  deal  with  the  case  of  their 
having  no  knowledge  of  the  matter,  betrays  considerable  .perplexity  (c.  14).  So  in 
the  Mirror,  where  ordeal  and  trial  by  battle  are  mentioned  as  modes  of  proceeding 
resorted  to  from  necessity,  where  there  were  no  witnesses  of  the  matter,  so  that  there 
could  be  no  trial  by  jury.  So  Bracton,  temp.  Henry  III.,  long  after  Magna  Charta, 
speaks  of  the  jurors  as  deciding  upon  what  they  had  seen  or  heard  (lib.  iv.)  And 
it  took  probably  at  least  another  century,  if  not  more,  before  juries  were  of  sufiioient 
intelligence  to  listen  to  and  decide  upon  evidence.  This  stage  in  the  history  of  trial 
by  jury  had,  however,  been  reached  in  the  reign  of  Henry  VI.,  because  we  find  For- 
tescue,  his  chancellor,  describing  trial  by  jury  as  a  trial  by  evidence ;  and  in  the 
Year-Books  of  that  reign  there  ia  a  case  about  showing  a  man  evidence  in  a  lawsuit 
(  YearBooh,  Hen.  VI.)  But  this  development,  it  will  be  seen,  took  ages.  From  the 
time  of  Ethelred  to  Edward  III.  is  aperiod  of  five  centuries.  That  trial  by  jury  arose 
out  of  the  court  of  the  hundred  is  manifest  from  this,  that  by  the  course  of  the  com- 
mon law  the  jury  must  always  have  been  composed  of  hundredors,  unless  there  could 
not  be  sufficient  impartial  jurors  therefrom,  in  which  case  the  writ  of  decern  tales  was 
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uniformity  in  matters  of  law;  it  took  centuries  to  settle  and  to 
solve.  It  may  appear  easy  to  hear  witnesses ;  but  the  difl&culty 
has  always  been  great  of  deciding  upon  contradictory  testimony, 
and  discriminating  the  balance  of  credibility.!  And  it  was  not 
until  the  people  had  acquired  some  experience  in  the  administra- 
tion of  justice  that  this  difficult  duty  could  be  exercised  by  them, 

awarded,  to  summon  jurors  from  the  adjoining  hundred  (Tear-Book,  3  Henry  VI., 
39).  An  essential  quality  of  a  juror  heing  that  he  should  come  from  a  place  as  near 
as  possible  to  the  place  where  the  matter  arose  ;  at  all  events,  out  of  the  hundred 
(Go.  Litt.,  155).  So  that  it  came  to  this,  that  the  common  law  jury  were  simply  twelve 
of  the  hundredora  sworn.  Up  to  the  time  of  Elizabeth  it  was  a  cause  of  challenge  to 
a  juror,  that  he  was  not  a  hundredor  (Waters  v.  Walsh,  Bendl.  263).  The  jury, 
indeed,  must  have  come  de  viemeto,  from  the  vicinage  of  the  place  within  the 
hundred  where  the  matter  arose,  as  from  a  vill  or  manor  (Go.  Litt.  125) ;  but  it  must 
have  come  from  the  hundred.  It  was  not  until  the  4th  and  5th  Anne,  cxvi.  s.  6, 
that  it  was  enacted  that  the  want  of  hundredors  should  not  be  a  cause  of  challenge 
to  a  jury,  and  that  they  might  come  from  the  body  of  the  country. 

*  It  was  for  ages  a  firmly  rooted  rule  of  the  law  that  the  jury  must  come  from 
the  "  vill,"  or  vicinage,  a  rule  plainly  derived  from  the  old  system  of  the  county 
court,  held  in  the  hundred,  from  month  to  month,  or  in  which  the  neighbours  from 
the  hundred  where  the  matter  arose  would  be  called  upon  to  testify.     Hence  a  fixed 
rule  that  there  must  be  hundredors  upon  a  jury,  which  existed  until  Lord  Somers' 
act  for  the  amendment  of  the  law.     The  rule  originally  arose  no  doubt  from  the 
principle  that  jurors  were  witnesses,  and,  of  course,  to  be  witnesses  they  must  come 
from  the  neighbourhood,  and  the  nearer,  it  was  thought,  the  better.    And  even  at  a 
later  period,  when  jurors  had  evidence  given,  and  ho  longer  decided  on  their  own 
mere  knowledge,  their  knowledge  of  the  parties,  it  was  thought,  would  assist  them 
in  judging  of  the  testimony.    This  is  well  put  by  Fortescue,  c.  xxvi.,  "  Twelve  good 
and  lawful  men  being  sworn,  &c.,  then  either  party  by  himself  or  his  counsel  shall 
open  to  them  all  matters  and  evidences  whereby  he  thinketh  that  he  may  best  inform 
them  of  the  truth,  and  then  may  either  party  bring  before  them  all  such  witnesses 
on  his  behalf  as  he  will  produce    .     .    .    not  unknown  witnesses,  but  neighbours," 
&o.    And  then,  in  c.  xxviii.,  "  The  witnesses  make  their  depositions  in  the  presence 
of  twelve  credible  men,  neighbours  to  the  deed  that  is  in  question,  and  to  the  circum- 
stances of  the  same,  and  who  also  know  the  manners  and  conditions  of  the  witnesses, 
and  know  whether  they  be  men  worthy  to  be  credited  or  not."    At  that  time,  it  will 
be  observed,  the  jury  had  ceased  to  determine  merely  upoiu  their  own  knowledge, 
and  had  evidence  given  ;  for  there  are  cases  in  the  Year- Books  at  that  time  as  to 
obtaining  of  evidence.    Moreover,  there  is  a  case  in  the  Year-books  that  a  man  may 
enter  another's  park,  to  show  him  evidence  in  a  lawsuit  (Year-Book,  17  Hen.  YI.). 
The  theory  of  trial  by  jury  is  thus  explained  by  Hale  :  "  In  this  recess  of  the  jury, 
they  are  to  consider  the  evidence,  to  weigh  the  credibility  of  tbe  witnesses,  and  the 
force  and  efficacy  of  their  testimonies,  whence  they  are  not  precisely  bound  by  the 
rules  of  the  civil  law— viz.,  to  have  two  witnesses  to  prove  every  fact,  (unless  it  be 
in  cases  of  treason),  nor  to  reject  one  witness  because  he  is  single,  or  always  to  be- 
lieve two  witnesses,  if  the  probability  of  the  fact  does,  upon  other  circumstances, 
reasonably  encounter  them ;  for  the  trial  is  not  here  simply  by  witnesses,  but  by 
jury ;  nay,  it  may  so  fall  out  that  a  j  ury,  upon  their  own  knowledge,  may  know  a  thing 
to  be  false  that  a  witness  swore  to  be  true,  or  may  know  a  witness  to  be  incompetent 
or  incredible,  though  nothing  be  objected  against  him,  and  may  give  the  verdict 
accordingly  "  (Hale,  Hiit.  Gam.  Law,  cited  in  De  Lolme  on  the  Const.,  c.  13). 
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whicli  is  of  the  essence  of  trial  by  jury.  Then,  and  not  until  then, 
its  advantages  were  fully  attained,  and  this  it  took  several  centuries 
to  attain. 

All  the  advantages  of  a  local  tribunal  were  gained,  it  was  con- 
sidered, by  sending  a  case  down  for  trial,  (where  there  was  no 
special  reason  why  it  should  not  be  so),  into  the  county,  to  be  tried, 
and  having  a  jury  from  the  vill  or  vicinage,  (as  it  was  called,)  where 
the  matter  in  dispute. arose,  in  order  that  it  might  be  tried  by 
neighbours  of  the  parties,  with  such  knowledge  of  them  and  of  the 
subject-matter  as  might  either  enable  them  to  decide  the  case  of 
their  own  knowledge,  or  serve  to  test  the  credibility  of  the  witnesses 
brought  before  them  to  give  evidence.  On  the  other  hand,  if  the 
suitors  were  desirous  of  resorting  to  the  old  system  of  arbitration 
by  neighbours,!  it  was  always  open  to  them  to  do  so,  by  referring 
their  cases  to  such  arbitration,  on  the  principle  of  mutual  selection 
and  assent.  This  principle,  indeed,  has  never  been  abandoned  in 
our  legal  system ;  but  the  domestic  jurisdiction  of  arbitration  has 
always  been  maintained. 

Thus,  by  slow  degrees,  and  in  the  course  of  several  centuries, 
the  institution  of  trial  by  jury,  as  it  now  exists,  was  ultimately 
established.  So  as  to  the  ascendancy  acquired  by  the  king's  courts 
as  courts  of  ordinary  jurisdiction ;  it  was  only  acquired  by  slow 
degrees  and  gradual  progression.  By  degrees  it  became  established 
as  a  rule  or  maxim,  quite  contrary  to  ancient  usage,2  that  without 

'  Thus  in  the  Year-Booh  it  was  said,  speaking  of  challenges  to  jurors,  "  If  the 
plaintiff  and  the  defendant  do  both  refer  themselves  to  the  arbitration  of  certain 
persons,  to  act  for  both,  it  would  be  good,  that  is,  where  one  side  chooses  one  and  the 
other  another ;  there,  although  they  are  to  be  on  different  arbitrations,  yet  as  each 
is  unknown  to  the  other,  it  is  good  cause  of  challenge  "  (Yewt-Booh,  23  Hen.  VI.,  39). 
Arbitrations  have  always  been  allowed  in  our  law,  although  some  attempts  were  made 
to  confine  their  jurisdiction  (14  Ben.  IV.,  19).  In  Lord  Coke's  time  it  was  not 
unusual  for  men  to  agree  that  differences  between  them  should  be  referred  to  the 
arbitration  of  "  neighbours  "  (Co.  Litt,  lib.  i.  e.  vii.,  s.  67,  p.  53) ;  and  although  ques- 
tions were  raised  as  to  the  power  to  refer  future  differences,  no  question  was  ever 
raised  as  to  present  differences. 

^  For  before  the  Conquest  there  was  no  other  court  but  the  county  court ;  and 
even  after  the  Conquest  suits  relating  to  land  to  any  extent  came  into  that  court,  as 
was  seen  in  the  celebrated  ease  relating  to  the  Bishop  of  Rochester's  lands,  which  is 
mentioned  by  all  historians  as  tried  in  the  county  court ;  and  so  of  other  cases, 
although,  if  they  concerned  the  sheriff,  or  for  any' cause  could  not  be  properly  or 
fairly  tried  before  him,  a  king's  justiciary  was  sent  down  to  hold  the  court,  as  in 
the  first  case  mentioned,  and  in  others  recorded  of  the  time.  The  jurisdiction 
between  lord  and  tenant  was  in  the  court  of  the  lord ;  but  where  different  lords 
claimed,  the  suit  could  only  come  into  the  court  of  their  superior  lord,  and  of 
course  the  ultimate  court  was  that  of  the  lord  paramount— the  king.    By  degrees  it 
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the  king's  writ  there  could  be  no  jurisdiction  over  suits  relating  to 
land,  a  doctrine  no  doubt  partly  deduced  from  the  principles  of  the 
feudal  system,  which  made  the  court  of  the  superior  lord  the 
tribunal  for  controversies  between  inferior  lords  which  could  not  be 
determined  in  the  courts  of  either. 

Then  as  regards  personal  actions,  the  rule  which  limited  the 
jurisdiction  of  inferior  local  courts,  courts  baron,  or  the  like,i  to 
cases  not  exceeding  the  amount  of  forty  shillings  was  applied  to 
the  county  court,  which,  at  the  time  the  supposed  rule  must  have 
originated,  was  the  only  court  of  ordinary  jurisdiction. 

Even,  however,  if  the  jurisdiction  were  limited  to  forty  shillings.^ 

became  established  that  the  sheriff  could  not  hold  plea  of  laud  without  the  king's 
writ,  whence  it  is  said  by  Bracton,  temp.  Henry  III.,  that  in  such  cases  the  sheriff 
sat,  not  as  sheriff,  but  as  king's  justiciary  {Bracton,  fol.  176).  Then, 'as  we  find  from 
the  Mirror  of  Justice,  after  justices  itinerant  had  been  sent  (in  the  reign  of  Henry  I.), 
suits  of  too  high  a  nature  for  the  sheriff,  as  suits  relating  to  land,  were  deemed  to 
be  and  were  suspendable  until  the  coming  of  the  king's  justices  into  the  county 
{Mirror,  c.  ii.  o.  28).  Then,  in  the  time  of  Henry  II.,  when  a  curia  regis  (the 
exchequer)  was  established,  chiefly  for  suits  as  to  land,  those  suits  were  naturally 
brought  there,  the  king's  writ  being  required  to  bring  them  in  the  county  court. 
Thus  by  slow  degrees  the  maxim  became  established,  as  Fleta  expresses  it,  that 
without  a  king's  writ  there  was  no  warrant  of  jurisdiction  in  land.  Now,  a  king's 
writ  meant  a,  fee  to  the  Mng,  for  fees  were  charged  for  his  writs  (which  the  Mirror 
bitterly  complains  of)  ;  and  a  principle  so  valuable  to  revenue  was  not  likely  to  be 
lost  sight  of  by  tbe  Norman  sovereigns.  So,  in  the  reign  of  Edward  III.,  it  was 
held  that  if  upon  writ  the  question  of  title  arose,  it  should  be  determined  in  the 
county ;  but  otherwise,  if  upon  plaint,  it  should  be  removed  into  the  court  of  the 
king {Year-Sooh,  30  Ed.  Ill,  f.  28). 

'  That  the  rule  originally  applied  only  to  these  courts  appears  plainly  from  the 
Mirror,  which,  in  describing  the  jurisdiction  of  inferior  courts,  temp.  Edward  I., 
first  mentions  the  county  courts,  saying  nothing  of  any  limitation  of  jurisdiction. 
Then  it  proceeds — "  The  other  inferior  courts  are  the  courts  of  every  lord,  to  the 
likeness  of  hundred  courts,  and  also  in  faii-s  and  markets  in  which  justice  is  admin- 
istered without  delay,  in  which  courts  they  have  cognizance  of  debts  and  of  such 
small  things  as  pass  not  forty  shillings  in  value  (c.  i.  s.  15).  But  it  is  obvious  that 
the  rule  could  not  have  applied  to  the  county  court,  the  only  court  of  ordinary  juris- 
diction, and  which,  even  in  the  reign  of  Henry  I.,  was  called  "  curia  regis.'' 

a  In  the  time  of  Alfred  or  Athelstane  a  shilling  was  the  penalty  for  stealing  a  foal 
or  calf  {Laws  of  Alfred,  c.  xvi.).  An  ox  was  worth  only  thirty  pence  (Judicia  Civi- 
tatis  Londinise),  and  a  cow  twenty  pence,  and  a  sheep  a  shilling,  (a  shilling  being 
fivepence  in  Anglo-Saxon  currency).  The  whole  value  of  a  citizen's  property  was 
often  only  thirty  pence,  or  six  shillings  {Ibid.).  The  pecuniary  penalty  for  a  man's 
life  was  only  thirty  shillings  {Anglo-Saxon  Laws).  These  instances  may  sufiioe  to 
give  an  idea  of  the  relative  value  of  forty  shillings,  before  the  Conquest,  and  at  the 
present  day.  And  although  in  the  Mirror  forty  shillings  is  spoken  of  as  compara- 
tively a  small  sum,  that  was  in  comparison  with  suits  for  property  to  any  amount, 
and  the  book  was  completed  in  the  reign  of  Edward  I.  Even  taking  that  era,  how- 
ever, it  would  be  difficult  to  give  forty  shillings  a  less  comparative  value  than  fifty 
pounds  at  the  present  period.    Forty  shillings  a  year  was  the  amount  of  income 
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it  is  certain  (though  it  is  difficult  to  form  a  correct  idea  of  the  rela- 
tive value  of  money,  in  an  age  so  distant  as  that  in  which  such  a 
limitation  must  have  arisen),  that  the  amount  could  not  have  been 
less  than  fifty  pounds  of  our  present  currency. 

There  were,  however,  many  undoubted  advantages  to  be  gained 
by  bringing  suits  in  the  king's  superior  courts,  and  it  was  often, 
indeed,  a  matter  of  necessity  to  do  so.  There  was  one  very  evident 
ground  of  necessity,  upon  which  the  prerogative  of  justice  was 
vested  in  the  sovereign — viz.,  that  from  the  supreme  power  alone 

fixed  by  the  legislature  in  the  reign  of  H«nry  VI.,  aa  the  qualification  for  knights  of 
the  shire.    Twenty  pounds  a  year  was  the  salary  of  a  j  udge  in  those  days  (Foss's  Lives 
of  the  Judges,  yol.  vi.  pp.  3,  41, 5i,  61),  so  that  forty  shillings  was  a  tenth  of  it,  which, 
as  the  salary  of  a  judge  is  now  five  thousand  pounds,  would  make  the  present  equivalent 
of  forty  shillings  not  less  than  five  hundred  pounds.     It  is  difficult  to  get  an  accurate 
idea  on  the  point,  and  the  estimate  may  vary  between  fifty  and  five  hundred  pounds ; 
one  is  the  minimum,  the  other  the  maximmn  amount  of  the  present  equivalent.     At 
the  time  of  Magna  Charta  twenty  shillings  was  the  sum  due  on  every  knight's  fee, 
on  the  marriage  of  his  daughter,  and  two  shillings  was  an  ordinary  subsidy  on  a 
"  plough  land,"  i.e.,  in  modern  language,  a  farm,  (Wade's  History  of  England,  temp. 
Henry  III.,  p.  49).    Madox  says  the  king  in  that  reign  gave  his  poet  one  hundred 
shillings  salary  ;  the  salary  of  the  poet  laureate  is  one  hundred  pounds,  just  twenty 
times  as  much  in  moneys  numbered,  but  how  much  in  point  of  real  effective  value,  a 
few  further  data  may  help  to  show.    In  the  reign  of  Edward  III.  the  famine  price  of 
wheat  was  twenty  shillings  (Wade's  History  of  En  gland,  p.  50),  and  forty  shillings  was 
the  amount  of  the  capitation  tax  of  a  baron  {Ibid.  58).    A  bailiff  in  husbandry  re- 
ceived less  than  forty  shillings  a  year  as  his  salary  in  the  reign  of  Henry  VII.  {Ibid. 
p.  104).     Now  he  would  receive  at  least  fifty  pounds.    In  the  same  reign  forty  shil- 
lings a  year  was  all  that  was  allowed  for  the  whole  washing  in  the  household  of  a 
great  peer  like  the  Duke  of  Northumberland  {Ibid.  109).    In  the  reign  of  Edward 
IV.,  as  we  learn  from  the  old  ballad  "  King  Edward  IV.  and  the  Tanner  of  Tarn- 
worth,"  a  wealthy  tradesman  boasted  of  a  horse  for  which  he  paid  four  shillings. 
Now-a-days  a  rich  tradesman  would  hardly  boast  of  a  horse  for  which  he  paid  less 
than  fifty  pounds.    In  the  reign  of  Henry  VIII.  the  pound  of  beef  was  a  halfpenny 
a  pound,  now  it  is  one  shilling,  just  twenty-four  times  as  much,  which  again  makes 
forty  shillings  equal  to  about  the  sum  of  fifty  pounds.     Lord  Coke,  in  commenting 
upon  the  limitation  of  forty  shillings,  remarks  that  this  was  equal  to  six  pounds  in  his 
time.     But  the  effect  of  the  discovery  of  America  was  vastly  to  decrease  the  value 
of  money,  insomuch  that  it  sank  two-thirds  in  value,  and  hence  Hume  observes  that 
a  crown  in  Henry  VII. 's  time  served  the  same  purpose  as  a  pound  in  his  own  time 
{Essay  on  Money).     But  the  comparison  of  data  shows  that  the  difference  was  far 
greater,  and  the  lowest  possible  estimate  makes  the  present  equivalent  of  the  ancient 
forty  shillings  at  least  fifty  pounds.     Lord  Coke  says  that  a  day's  "  plough  service," 
which,  of  course,  comprised  the  use  of  the  horses  or  oxen  with  the  plough,  and  a 
man  to  hold  the  plough,  and  another  to  guide  the  horses,  in  his  time,  would  be  com- 
pensated for  by  eightpence  (4  Inst.  269).     That  was  in  the  reign  of  James  I.,  after 
the  long  reign  of  Elizabeth,  when  such  a  prodigious  advance  had  been  made  in 
wealth.     And  the  sum  of  eightpence  at  that  time,  was;  no  doubt,  worth  ten  times 
what  it  was  at  the  time  of  the  Conquest,  as  it  was  probably  worth  a  tenth  part  of 
what  it  would  be  worth  now.     A  penny,  in  the  Saxon  times  was  at  least  equal  to  a 
shilling  now,  and  only  fivepence  made  a  shilling. 
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could  emanate  the  authority  to  enforce  justice.  This  was  most 
apparent  in  that  age  of  turbulence  and  violence,  when  it  was  con- 
stantly necessary  to  resort  to  force  to  execute  the  law,l  and  when 
men,  on  the  other  hand,  were  always  ready  either  to  enforce  or  to 
resist  it  by  a  recourse  to  force.  In  such  an  age,  to  allow  any  but 
the  officers  of  the  State  to  execute  it,  would  have  led  to  anarchy 
and  civil  war. 

The  turbulence  which  characterised  the  county  courts  continued 
to  disturb  trials  in  the  counties,  even  after  a  more  regular  admin- 
istration of  justice  had  been  established,  and  under  the  itinerant 
justices  sent  by  the  crown  into  the  counties,  and  the  administration  of 
justice  was  often  so  disturbed  by  local  "  routs,"  2  or  by  the  influence 

'  By  the  common  law,  the  sheriff  was  the  minister  of  justice,  and  could  take  any 
sufficient  number  of  men  to  assist  him  {Brook's  Abr.  "  Forcible  Entree,"  8 ;  Year-BooTc, 
22  He/a.  VI.,  37).  And  men  were  accustomed  to  assemble  with  force  and  arms,  and 
either  to  enforce  what  they  considered  justice,  or  to  resist  it.  Hence,  though  the  law 
allowed  of  personal  self-defence  ( Fear-^ooi  of  Edward  IV.  28),  and  even  allowed 
of  violence  in  defence  of  property  in  actual  possession,  even  to  regain  possession  after 
recent  dispossession,  it  did  not  allow  of  violent  attempts  to  regain  possession  after 
the  wrongdoer  had  acquired  peaceable  possession  (Mij-ror,  chapter  on  "Disseisin"). 
Hence  the  statutes  of  forcible  entry,  to  prevent  men  from  making  forcible  entry 
even  into  their  own  lands,  if  with  arms,  or  terror  of  actual  bodily  violence  ( Year- 
Booh,  8  Hen.  VI.,  9).  These  statutes,  Coke  said,  were  in  affirmance  of  the  common 
law,  for,  says  he,  the  law  abhors  violence  (3  CoJce's  Reports,  12).  And  it  was  laid 
down  that  if  a  man  came  with  many,  even  of  those  who  were  accustomed  to  attend 
upon  him,  it  was  force  (Tear-Booh,  10  Hen.  VII.,  72).  And  in  the  Mirror  it  is  said 
that  not  only  swords  and  spears,  but  clubs  and  staves,  were  "arms."  That  men  did 
in  those  days  gather  together  in  numbers,  armed  with  weapons,  in  order  to  enforce 
what  they  deemed  justice,  or  to  resist  the  law,  is  apparent  from  the  reports  in  the 
Year-Booh,  and  from  contemporary  history.  Thus  in  the  Paston  Letters  we  find  a 
place  in  dispute  held  by  one  body  of  armed  men,  and  regularly  besieged  and  assailed 
by  another,  and  a  man  actually  killed  in  the  fray  (Letter  281).  So  in  the  Year-Booh 
of  Henry  VI.  we  find  a  cafe  in  which  a  case  was  adjourned  from  the  assizes  "because 
the  parties  in  their  own  counties  came  with  great  routs  of  armed  men,  more  as  though 
they  were  going  to  battle  than  to  an  assize"  ( YeaA--Booh,  7  Hm.  VI. ;  33  Hen.  VI.  9). 
In  such  a  state  of  society  to  allow  every  suitor  to  enforce  justice  would  be  to  allow  of 
civil  war,  and  lead  to  anarchy.  Hence  the  doctrine  was  established,  of  necessity, 
that  it  was  only  the  ministers  of  the  king,  the  sheriff  and  his  officers,  who  could  use 
force  to  execute  the  law,  although  under  him  and  in  his  aid,  the  whole  county  could 
act,  and  thus  under  the  statutes  of  forcible  entry  the  justices  of  the  peace  were 
allowed  to  use  force  to  remove  force  (Year-Booh,  21  Hen.  VI.,  5,  7  Edw.  IV.,  18). 

2  Thus,  so  early  as  the  reign  of  Henry  I.,  it  was  mentioned  as  a  cause  of  failure  of 
justice,  which  drew  causes  into  the  king's  court  (Leges  Hen.  Prim.  c.  vii.)  And  even 
when  king's  justices  went  down  into  the  counties,  it  is  not  to  be  supposed  the 
evil  entirely  abated,  and  it  truly  appears  that  it  had  not.  The  curia  regis,  certainly, 
as  early  as  the  reign  of  Henry  II.,  took  cognizance  of  causes  which  previously  would 
have  gone  into  the  counties,  for  Glanville  wrote  his  Treatise  upon  it.  And  the 
charter  of  Henry  III.  provided  that  the  common  pleas  should  be  taken  in  a  fixed 
court,  and  that  the  evil  continued,      ase  will  show.    An  assize  was  arrayed  before 
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,  of  local  magnates,  that  it  was  necessary  to  remove  cases  into  the 
curia  regis,  the  king's  superior  court. 

Independently  of  the  turbulence  of  the  county  court,  there  were 
various  reasons  for  the  removal  of  causes  therefrom,  or  from  other 
local  courts,  into  the  king's  superior  courts.  The  power  of  the 
county  court,  or  any  local  court,  was  strictly  limited  hy  its  local 
jurisdiction;!  whereas  the  king's  superior  court  had  jurisdiction 
over  the  whole  country,  and  could  send  causes  for  trial  into  any 
county,  or  summon  parties  to  attend  in  any  county. 

Again,  it  was  often  necessary  to  remove  causes  from  the  local 
court,  to  avoid  a  failure  of  justice,  on  account  of  the  deficiency  of 

Sir  Wm.  Babington  and  Strange,  in  the  county  of  Cumberland,  and  it  was  adjourned 
before  them  at  Westminster,  and  Fulthorpe  asked  of  the  justices  the  cause  of  the 
adjournment,  and  Babington  said  that  it  was  because  it  was  a  great  matter,  and  the 
parties  in  their  own  counties  came  with  great  routs  of  armed  men,  more  like  as  though 
they  were  going  to  battle  than  to  an  assize  ("  les  parties  en  lour  propre  counties,  vien- 
drout  ove  graund  routs  des  gents  armes,  plus  semble  pur  vener  a  battaile  que  al 
assize  "),  and  so  for  danger  of  the  peace  being  disturbed  ;  and  also  for  that  counsel 
were  in  London,  and  the  parties  could  be  better  served  in  their  right,  the  case  was 
adjourned  {Year-Booh,  7  Hen.  VI.).  See  Year-Booh,  32  Hen.  YI.  9,  where  a  trial  in 
the  country  was  denied  in  a  cause  between  the  duke  of  Exeter  and  Lord  Cromwell, 
"  because  there  had  been  a  great  rout,  and  a  greater  would  ensue  if  the  trial  should 
take  place  there,  for  my  lord  of  Exeter  is  a  great  and  potent  prince  in  that  county 
(un  graund  et  prepotant  prince  ")  ( Yea/r-Boolc,  82  Hen.  YI.  9).  The  Paston  Letters 
afford  many  instances  of  similar  proceedings  at  assizes  about  the  same  period.  In 
modern  times  the  courts  have  always  recognised  that  it  is  a  good  cause  for  removing 
a  case  into  another  county  for  trial,  that  there  is  a  popular  excitement  and  doubt  of 
the  possibility  of,  fair  trial. 

'  Thus  in  an  assize,  where  the  tenant  set  up  a  release,  the  witnesses  of  which  were 
in  divers  counties,  the  case  was  adjourned  to  the  king's  court  at  Westminster,  "which 
had  jurisdiction  over  the  whole  country  "  {Year-BooJe,  7  Edw.  II.  p.  231).  Various 
modes  were  provided  for  removal  of  causes  into  the  superior  courts,  writs  of  "  pone," 
"recordari,"  or  ."certiorari"  (Year-Book,  7  Edw.  lY.  23,  34  Hen.  YI.  fol.  43).  The 
plaintiff  might  always  remove  a  cause  at  his  will  without  cause,  for,  of  course,  he 
would  not  needlessly  delay  his  own  suit,  and  there  could  be  no  disadvantage  to  the 
other  party  in  removal  of  the  case  from  the  court  of  the  county ;  but  the  defendant 
could  only  remove  a  case  for  good  cause  shown  (F.  N.  B.  Eecordare,  79).  Thus  so  early 
as  Year-BooJc,  60  Edward  III.,  it  was  said  by  Belkenap,  J.,  if  ajstranger  comes  into 
the  Cinque  ports  and  commits  a  transitory  trespass,  and  afterwards  goes  out  of  their 
jurisdiction,  he  to  whom  the  trespass  is  done  may  have  an  action  at  the  common 
law ;  for  it  is  more  for  his  benefit  to  have  the  suit  at  the  common  law  than  within 
the  Cinque  ports,  for  they  have  no  power  to  summon  any  man  that  is  out  of  their 
jurisdiction,  viz.,  in  the  county  of  Kent,  or  elsewhere,  into  the  limits  of  their  juris- 
diction. And  thus  an  appeal  of  felony  was  held  to  be  in  Kent  for  a  murder  in 
their  jurisdiction,  "because  although  the  Cinque  ports  have  several  liberties  (i.e., 
local  courts),  yet  the  reason  of  the  grant  of  these  liberties  was  for  the  ease  and 
benefit  of  the  inhabitants,  and  not  for  their  prejudice  "  (Crispe  v.  Yvroll,  Telverton's 
Jkp.  13) ;  and  it  would  be  for  their  prejudice  if  they  could  not  follow  murderers  or 
debtors  out  of  their  own  limited  local  jurisdiction. 
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suitors  or  jurors,  or  the  influence  of  one  of  the  parties  over  them, 
from  their  heing,  most  of  them,  or  all  of  them,  his  tenants,  or  from 
the  lord  having  an  interest  in  the  case,  or  other  causes  likely  to 
prevent  a  fair  trial.  ^ 

Nevertheless,  notwithstanding  the  obvious  advantages  to  be 
gained  by  suing  in  the  king's  court,  it  is  probable  that  ancient 
usage  would  have  longer  delayed  their  ascendancy,  but  for  some 
degree  of  legal  compulsion  to  sue  there,  occasioned  by  the  legal 
maxims  and  rules  already  alluded  to.  And  there  is  every  reason 
to  believe  that  the  exercise  of  this  compulsion,  and  the  strenuous 
assertion  by  the  sovereign  of  the  prerogative  of  a  general  control 
over  the  administration  of  justice,  and  the  establishment  of  a  regu- 
lar judicature,  arose  chiefly  frOm  its  being  found  that  fees  and 
amercements  would  constitute  a  considerable  source  of  revenue. 
It  is  beyond  a  doubt  that  the  first  court  was  the  exchequer.  And 
the  sending  of  itinerant  justices,^  and  in  the  subsequent  establish- 

'  Thus  a  case  was  removed  from  the  local  court  -where  there  were  only  six  suitors 
(Year-Book,  Hen.  IV.).  So  where  tjie  lord  of  the  hundred  was  interested,  as  in  an 
assize  against  the  mayor  and  commonalty  of  Winton  (31  Assize,  19) ;  so  in  a  case  as 
to  the  mayor  and  corporation  of  Coventry  {Year-Boot;,  15  Sdw.  IV.  18);  so  if  all  the 
inhabitants  were  tenants  of  one  of  the  parties  {Year-Book,  22  Edw.  IV.  3).  In  such 
cases  the  evil  was  avoided  by  removal  of  the  case  into  the  king's  court,  because 
then  the  jury  could  be  accorded  to  come  not  from  the  place  in  question,  nor  even 
from  the  county  at  large  (in  which  case  some  of  the  inhabitants  of  the  place  might 
be  included),  but  from  some  other  hundred  {Year-Book,  3  Hen.  VI.  39  ;  Trials  per 
Pais,  109  ;  Gilberts  Hist,  of  C.  P.,  68-71  ;  Comherbatch,  332  ;  Dance  v.  Ellden, 
Cro.  Jac.  650). 

^  There  can  be  no  doubt  that,  in  the  commissions  of  these  justices,  especial  care 
was  given  to  direct  their  attention  to  any  branches  of  the  revenue,  particularly  fines 
and  amercements  ;  and  so  diligently  did  they  attend  to  this  department  of  their 
duty  that  we  find  the  people  at  last  began  to  dread  their  approach,  and  actually  de- 
sired the  periods  at  which  they  came  might  be  lengthened  {vide  Ang.-Sacr.,  i.  495). 
This  led  to  the  discontinuance  of  justices  itinerant,  who  went  once  or  twice  a  year, 
and  the  substitution  of  justices  in  eyre,  who  went  only  once  in  seven  years;  but 
their  commissions  again  directed  their  attention  to  the  revenue,  escheats,  fines,  for- 
feitures, &c.  That  the  exchequer  was  the  first  superior  court  is  clear,  for  a  contem- 
porary writer,  the  author  of  Dialogus  do  Scaccario,  says  it  was  established  soon  after 
the  Conquest,  and  it  is  mentioned  in  the  reign  of  Henry  I.  {Madox's  Exch.  i. 
204),  while  there  is  no  mention  of  any  other  superior  court  of  law  except  after  Magna 
Charta,  when,  as  common  pleas  were  forbidden  from  being  taken  in  any  court  which 
•followed  the  king,  as  the  exchequer  did,  the  court  of  common  pleas  arose  at  West- 
minster. Until  then,  the  records  show  that  all  suits  between  party  and  party  which 
came  up  to  the  superior  court  of  the  king,  came  into  the  exchequer  (Mad.  Exch. 
686-793).  The  judges  of  that  court  were  called  barons  of  the  exchequer,  and  the 
other  judges  who  sat  there,  probably  to  assist  in  deciding  common  pleas,  were  called 
"justices  of  the  bench,"  to  distinguish  them  from  the  justices  itinerant.  Fines  were 
taken  in  the  exchequer,  and  the  records  removed  there  about  the  time  of  Henry  IV 
{Year-Book,  37  Hen.  IV.  17). 
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ment  of  a  superior  court  for  private  suits,  or  common  pleas  (as  they 
were  called),  or  rather  that  cognizance  of  them  in  the  exchequer, 
which  led  to  such  a  court,  arose  from  this  cause. 

For  these  writs  fees  were  charged,  l  and  justice  was  thus,  and  in 
other  ways,  made  a  source  of  royal  revenue,  which  caused  it  to 
be  made  a  branch  of  royal  prerogative,  and  secured  it  the  care  and 
attention  of  the  government,  in  order  to  promote  and  extend  that 
from  which  revenue  was  derived.  Thus  the  interest  of  the  crown 
happily  led  it  to  make  the  administration  of  justice  its  special 
study,  and  from  this  at  first  some  abuses,  but  in  the  ultimate  result 
many  improvements,  undoubtedly  arose. 

From  whatever  causes,  however,  the  ordinary  jurisdiction  of  the 
king's  courts  was  upheld  to  the  utmost  by  legal  rules  and  maxims, 
and  to  a  great  extent,  no  doubt,  it  rested  upon  legal  principle.  2   In 

'  "  The  saurus  regis,"  says  Lord  Coke,  "  est  pacis  vinculo,"  a  truth  which  all  our 
sovereigns,  Saxon  or  Norman,  caught  with  singular  avidity,  and  grasped  with  great 
tenacity.  And  so  soon  as  they  found  that  justice  could  be  made  a  source  of  revenue, 
they  gave  every  attention  to  it.  Fees  were  charged  for  writs,  and  even  fines  for 
expedition  ;  and  this  is  alluded  to  in  the  Mirror  as  an  "  abuse."  Moreover,  every 
possible  occasion  was  taken  for  declaring  a  suitor  be  in  mercy,  as  it  was  called— in 
misaricordia  regis — for  any  contempt  of  court,  the  effect  of  which  was  that  he  was 
liable  to  be  amerced,  and  this  was  a  further  source  of  revenue.  This  is  alluded  to  in 
the  laws  of  Henry  I.,  and  there  is  a  chapter  upon  it.  There  is  also  a  chapter  in  the 
Mirror  on  the  subject,  and  one  of  the  clauses  of  Magna  Charta  was  directed  against 
the  abuses  of  amercements.  All  this,  however,  tended  to  give  the  sovereign  an  in- 
terest in  enforcing  a  regular  administration  of  justice,  and  in  establishing  a  regular 
judicature  for  the  purpose.  That  this  was  so  is  shown  by  this,  that  the  very  worst 
and  most  rapacious  of  our  Xorman  sovereigns  showed  a  great  regard  for  the  admin- 
istration of  justice.  Thus  Hale  states  as  to  John—"  This  king  endeavoured  to  bring 
the  law  and  the  pleadings  and  proceedings  thereof  to  some  better  order  than  he  found 
it— for  saving  his  profits,  whereof  he  was  very  studious — and  for  the  better  reduction 
of  it  into  order  and  method,  we  find  frequently  in  the  records  of  his  time,  fines 
imposed,  ^ra  stulti,  loquio,  that  is,  mulcts  imposed  by  the  court  for  barbarous  plead- 
ings, whence  afterwards  arose  the  common  fine,  pro  pulchre  placUando,  which  was, 
indeed,  no  other  than  a  fine  for  want  of  it"  {Hist.  Com.  Law,  7).  All  this  was  of 
course  illegal ;  and  these  were  the  kind  of  exactions,  no  doubt,  intended  by  the 
article  in  Magna  Charta,  "  Nulli  vendemus,  nuUi  negabimus,  aut  differemus  rectum 
autjustitiam." 

2  So  early  as  the  reign  of  Henry  I.  the  county  court  was  called  curia  regis  {Leges 
Eenrici  Primi,  c.  xi.),  yet  counties  existed  before  the  earliest  times  of  the  Saxons,  and 
the  courts  of  counties  arose  before  there  was  any  united  monarchy.  "  Le  leete  est  le 
plus  ancient  cour  in  le  realme"  {Year-Booh,  7  Hen.  VI.  12).  It  was  as  ancient  as 
hundreds  which  undoubtedly  existed  before  the  time  of  the  Saxons  (whose  earliest 
laws  speak  of  them  as  already  existing),  so  that  it  was  more  ancient  than  the  mon- 
archy itself.  So  of  the  courts  baron,  as  ancient  as  manors,  which  belong  to  the  time 
of  the  Romans.  Yet  even  the  leet  was  said  to  be  the  court  of  the  king  {curia  regis), 
and  so  of  courts  in  towns  and  boroughs,  which  have  courts  ;  they  are  entitled  the  court 
of  the  king  {Year-Booh,  21  Hen.  YII.  p.  40).    Yet  the  ancient  style  of  the  court 
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pursuance  of  the  same  policy,  it  became  firmly  established  in  our 
courts  that  all  jurisdiction,  even  in  the  smallest  and  most  ancient 
local  courts,  emanated  from  the  crown,  so  that  even  the  leet,  which 
was  said  to  be  the  most  ancient  court  in  the  realm — and  was  far 
more  ancient  than  the  monarchy — was  said  to  be  the  king's  court, 
as  part  of  the  justice  of  the  realm. 

Under  Edward  I.  the  principles  which  had  been  established  as 
to  the  administration  of  justice  were  pursued  and  carried  out ;  the 
jurisdiction  and  the  judicature  of  the  superior  courts  of  law  were 
settled  ;^  with  the  important  addition  of  a  provision  for  the  reser- 
vation of  questions  of  law  from  the  circuits  for  the  determination 
of  a  superior  court;  and  the  consequence  was,  that  the  development 
of  law  made  such  rapid  progress  in  his  reign  that  it  marks  an  era 
in  the  history  of  our  law. 

baron  is  said  by  Lord  Coke  to  hare  been  the  court  of  the  lord.  It  also  was  a  neces- 
sary consequence  of  the  principle  that  the  oroten  is  charged  with  the)  duty  of  seeing 
that  justice  is  administered,  and  that  thus  allegiance  and  protection  are  correlative. 
Where  there  is  the  duty  and  responsibility,  there  must  be  the  power.  And  again, 
as  the  crown  alone  can  enforce  the  execution  of  the  sentences  of  courts,  of  necessity 
their  power  or  jurisdiction  must  be  derived  therefrom.  And  again,  as  jurisdiction, 
civil  or  criminal,  is  coercive,  it  is  a  necessary  attribute  of  the  executive  power  of 
government,  as  Guizot  points  out.  Thus  Eayneval  lays  it  down  that  "  le  pouvoir  judi- 
ciaire  est  une  emanation  du  pouvoir  executif  "  {Droit  de  la  Nature,  c.  xii.).  Thus  our 
most  ancient  authorities  of  law  lay  it  down  that  all  jurisdiction  is  from  the  crown. 
Thus  rieta,  "Sine  warranto  jurisdictionem  non  habent  neque  coercionem"  (c.  xxxiv.). 
So  as  the  Min-or  of  Justice  said,  that  jurisdiction  is  the  power  to  declare  the  law,  and  that 
it  rests  with  the  king,  because  he  alone  can  enforce  and  execute  it  (c.  ii.  s.  3).  The 
county  courts  were  in  theory  the  courts  of  the  king,  but  only  in  theory  ;  in  reality 
they  were  mere  popular  assemblies;  practically,  a  king's  judge  made  a  king's  court. 

'  Hale  says  of  this  king  that,  "as  touching  the  common  administration  of  justice 
between  party  and  party,  and  accommodating  of  the  rules  and  methods  and  orders 
of  proceeding,  he  did  the  most  of  any  king  since  William  I.,  and  left  the  same  as  a 
fixed  and  stable  rule  and  order  of  proceeding,  very  little  differing  from  that  which 
we  now  hold  and  practise,  especially  as  to  the  substance  and  principal  contexture 
thereof  "  {Holes Hist,  of  Com. Law,  c.  vii.  p.  158).  "  He  established  the  limits  of  the 
court  of  common  pleas,  perfectly  performing  the  direction  of  Magna  Charta : 
'  Quod  oommunia  placita  non  sequuntur  curia  nostra,'  and  in  express  terms  extend- 
ing it  to  the  exchequer.  He  settled  the  bounds  of  inferior  courts,  of  counties,  hun- 
dreds, and  courts  baron,  which  he  kept  within  their  proper  limits  ;  and  so  gradually 
the  common  justice  of  the  kingdom  came  to  be  administered  by  men  knowing  in  the 
laws,  and  conversant  in  the  great  courts,  and  before  justices  itinerant.  He  settled  a 
speedier  way  for  recovery  of  debts,  not  only  for  merchants,  by  the  statutes  de  merca- 
toribus,  but  for  other  persons,  by  granting  an  execution  for  a  moiety  of  the  lands  by 
elegit  {Hist.  Com.  Law,  p.  160).  That  is  to  say,  he  established  a  species  of  recognis- 
ances or  acknowledgments  of  debt,  under  which  merchants  could  obtain  summary 
execution  without  going  through  the  ordinary  formalities  of  an  action ;  and  as  to  all 
creditors  he  gave  a  remedy  against  the  land  of  the  debtors,  which  it  was  thought  in 
these  times  was  the  surest  way  of  enforcing  or  obtaining  satisfaction,  since  in  those 
days,  all  persons  of  any  substance  at  all  had  some  property  in  land. 
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The  result  of  these  improvements  in  the  judicature  of  the  coun- 
try was,  that  in  the  reign  of  Edward  I.,^  the  legal  remedies  for 
wrongs  and  injuries  were  well  settled,  and  the  course  of  the  com- 
mon law  was  known  and  established,  so  that  it  was  no  longer 
necessary  for  the  great  council  of  the  realm  to  take  any  part  in  the 
administration  of  justice,  which  was  left  to  take  its  regular  course 
in  the  courts  of  common  law,  according  to  their  respective  jurisdic- 
tions, and  subject  to  the  proper  correction  by  appeal. 

Hence  the  reign  of  Edward  I.  is  a  great  era  or  epoch  in  the  his- 
tory of  our  law,  and  hence  it  resulted  that,  as  in  the  reign  of  Edward 
I.,  as  Hale  says,^  the  law  received  a  greater  advancement  than  in 
all  the  subsec[uent  periods  up  to  the  time  at  which  Hale  wrote,  long 
after  the  reign  of  Elizabeth,  where  our  author's  history  closes ;  in- 
asmuch, indeed,  that,  in  the  opinion  of  that  high  authority,  "the 
very  scheme,  mould  and  model,  of  our  law  was  then  so  settled  that, 
in  a  very  great  measure,  it  continued  the  same  in  all  succeeding 
ages;''  as  undoubtedly  it  did  to  the  end  of  the  reign  of  Elizabeth, 
for  which  reason,  doubtless,  it  was  that  our  author  there  ter- 
minated his  history. 

When  once  a  regular  judicature  and  regular  administration  of 

1  "Let  any  man,"  says  Hale,  "look  oyer  the  rolls  of  parliament,  and  the  petitions 
in  parliament,  of  the  times  of  Edward  I.  to  Henry  VI.,  and  he  will  find  hundreds  of 
answers  of  petitions  in  parliament  concerning  matters  determinable  at  common  law 
endorsed  with  answers  to  this  or  the  like  effect :  '  Suez  voua  a  le  common  ley ; ' 
'  Sequatur  ad  communem  legem ; '  '  Mandetur  ista  petitio  in  cancellarium,  vel  justicia- 
riis  de  Banco  ;'"  and  so  parliament  refused  to  review  judgments  giren  in  courts  of 
law,  except  in  the  regular  course,  in  writs  of  error  carried  through  the  courts  of  error, 
as  to  which,  it  may  be  observed,  that  in  the  reign  of  Edward  III.  statutable  provision 
was  made. 

"  "  The  laws  did  never  in  any  one  age  receive  so  great  and  sudden  an  advancement  ; 
nay,  I  think  it,  I  may  safely  say,  that  all  the  ages  since  his  time  have  not  done  so 
much  in  reference  to  the  orderly  settling  and  establishing  of  the  distributive  justice 
of  the  kingdom  as  he  did  within  his  reign  "  (Hist.  Com.  Law,  e.  vii.).  "Upon  the 
whole,  it  appears,  that  the  very  scheme,  mould  and  model,  of  the  common  law,  espe- 
cially in  relation  to  the  administration  of  common  justice  between  party  and  partj', 
was  highly  rectified  and  set  in  a  much  better  light  and  order,  by  this  king,  than  his 
predecessors  left  it  to  him ;  so  in  a  very  great  measure  it  has  continued  the  same  in 
all  succeeding  ages  to  this  day.  So  that  the  mark  or  epoch  we  are  to  take  for  the 
true  stating  of  the  law  of  England  as  it  is,  is  to  be  considered,  stated,  and  estimated 
from  what  it  was  when  this  king  left  it.  But  in  his  time  it  was  in  a  great  degree 
rude  and  unpolished  in  comparison  of  what  it  was  after  his  reduction  thereof;  and 
on  the  other  side,  as  it  was  thus  ordered  by  him,  so  has  it  stood  hitherto,  without 
any  great  or  considerable  alteration,  abating  some  few  additions  and  alterations 
which  succeeding  times  have  made,  which  for  the  most  part  are  in  the  subject-matter 
of  the  laws  themselves,  and  not  so  much  in  the  rules,  methods,  or  ways  of  its  ad- 
ministration" {Hist,  of  Com.  Law,  c.  vii.  p.  163). 
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justice  had  been  estaUished,  the  law  became  developed  by  judicial 
decisions  from  the  first  rude  elements  of  jurisprudence  contained 
in  the  treatises  based  upon  the  Eoman  law,^  or  judicial  decisions 
made  with  the  aid  of  principles  derived  from  the  same  source,  and 
adapted  by  these  decisions  to  Saxon  usages  and  institutions. 

It  is  remarkable  by  what  slow  degrees  the  most  primary  and  im- 
portant principles  of  law  were  practically  carried  out  and  enforced 
in  this  country,  as,  for  instance,  that  fundamental  principle  which 
lies  at  the  basis  of  all  civilised  justice,  the  supremacy  of  law,  and 
the  unlawfulness  of  force  or  violence  for  the  redress  of  wrong,  or 
obtaining  of  right.  This  great  principle,  laid  down  in  the 
Eoman  law  and  adopted  into  the  Saxon,  was  for  centuries  in  a 
great  measure  ignored,^  and  it  was  not  until  a  much  later  age  that 
it  was  really  carried  out. 

It  is  also  observable,  on  the  other  hand,  how,  by  force  of  judicial 
decisions,  legal  principles  derived  from  the  Eoman  law  were  car- 
ried out  and  developed  into  consequences  of  the  most  vital  char- 
acter, so  as  to  amount  practically  almost  to  alterations  of  the  law,  as 
in  the  instances  of  the  judicial  decisions^  which  virtually  converted 
mere  villeins  into  owners  of  their  lands  and  tenements. 

During  the  important  reign  of  Edward  I.,  which,  above  all  others, 

^  And  BO  all  these  elements  of  law  will  be  found  to  have  been  by  degrees  developed 
into  the  more  complete  form  which  our  law  in  later  ages  by  degrees  assumed.  Nor 
is  there  any  more  interesting  branch  of  legal  studies  than  the  observation  of  this 
gradual  process  of  development.  This,  indeed,  is  the  great  scope  of  legal  history, 
and  in  these  earlier  elementary  principles  of  law  are  often  to  be  found  the  only  true 
interpretation  of  later  laws. 

'^  Thus  in  the  Paston  Letters  will  be  seen  an  account  of  a  regular  attack  upon  a 
castle  in  the  reign  of  Edward  IV.  by  a  body  of  armed  men,  in  order  to  obtain  posses- 
sion of  it  by  force  (vol.  ii.  p.  39,  letter  281),  and  it  is  most  remarkable  that  even 
Mr  Hallam  appears  to  have  considered  it  lawful.  He  cites  Britton :  "  The  first 
remedy  of  the  disseisee  is  to  collect  a  body  of  his  friends  (recoiller  ducys  et  force), 
and  to  cast  out  the  disseisors;"  and  though  he  notices  that  the  statutes  of  Henry 
VI.  and  Eichard  II.  are  against  it,  he  says  they  imply  the  facts  which  made  them 
necessary  {Middle  Ages,  vol.  iii.).  But  Lord  Coke  says  the  statutes  were  only  in 
affirmation  of  the  common  law,  and  if  so,  the  common  law  followed  the  Eoman. 

^  It  has  been  seen  that  in  the  Eoman  law,  adopted  into  the  Saxon  and  the 
Norpian,  villeins  were  not  to  be  coerced  into  services  beyond  such  as  were  estab- 
lished by  custom.  This  was  long  afterwards  deemed  virtually  to  imply  that,  so 
long  as  they  rendered  their  customary  services,  they  could  not  be  removed.  But 
even  in  the  reign  of  Henry  VI.  it  was  said,  dfe  Littleton  tells  us,  that  if  the 
lord  put  them  out,  they  have  no  other  remedy  than  to  sue  their  lord  by  petition. 
But  he  adds,  Brian,  chief  justice  in  the  reign  of  Edward  IV.,  said  that  "his 
opinion  always  hath  been,  and  always  shall  be,  that  if  the  tenant,  by  custom  tender- 
ing his  services,  be  cast  out,.he  shall  have  his  remedy  by  action  ; "  and  so  was  the 
opinion  of  Chief  Justice  Danby  (Littleton's  Tenures,  c.  ix.). 
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marks  a  great  era  in  the  history  of  our  law,  and  in  which,  as  Lord 
Hale  observes,  the  very  mould  and  model  of  our  law  and  constitu- 
tion were  settled,  the  influence  of  the  Eoman  law  on  the  formation 
of  our  own  is  undoubted.^  But  after  this  reign,  probably  from  the 
fact  that  ecclesiastics  ceased  to  be  judges,  and  that  the  laymen  ap- 
pointed to  the  judicial  office  were  not  sufficiently  acquainted  with 
it,  its  influence  in  our  courts  declined,  and  the  result  was  unques- 
tionably detrimental  to  the  development  of  our  law. 

The  cause  or  the  result  of  this  disregard  of  the  Eoman  law  was 
great  ignorance  in  the  courts  of  law,^  with  such  extreme  narrowness 
of  mind  among  the  judges,  that,  in  consequence  of  their  contracted 
notions  of  law,  suitors  were  driven  from  the  courts  of  law,  and 
forced  to  find,  in  an  appeal  to  equity,  that  full  measure  of  justice 
which  was  no  longer  to  be  obtained  at  law. 

How  scandalously,  after  discarding  the  civil  law,  our  courts  of 
law  perverted  justice,'  can  be  shown  even  from  the  language  of  the 

^  As  Mr  Hallam  observes,  that  wise  monarch  encouraged  its  study,  and  the  great 
treatise  of  Bracton  was  based  upon  it,  which  Lord  Coke  regards  as  the  basis  of  our 
common  law.  In  the  early  part  of  the  reign  of  Edward  II.,  it  was  said  from  the 
bench  that  the  law  of  England  was  based  upon  the  civil  law.  "  Que  respondez  vous,' 
said  the  chief  justice,  "  a  la  loy  imperial,  donques  sur  quel  ley  de  terre  est  fondue  ? " 
(Year-Booh,  5  Bdw.  II.  fol.  148).  In  the  next  reign,  however,  a,  serjeant,  afterwards 
chief  baron,  observed,  when  the  civil  law  was  cited,  that  he  could  not  understand  it 
(  Tear-Booh,  22  Edw.III.  fol.  37),  but  Blackstone  admits  the  judge  was  probably  ignorant 
of  it  {Gomm.,  vol.  i.  p.  21),  and  Mr  Phillimore  states  that  Edward  I.  encouraged  the 
study  of  the  Roman  law,  and  that  it  was  often  quoted  in  the  temporal  courts  here, 
but  that  in  Edward  III.'s  time  it  was  quite  exploded.  Selden,  in  Pletam,  c.  vii.  g.  9, 
has  preserved  some  curious  instances  in  which  it  was  cited  prior  to  the  reign  of  Ed- 
ward III.,  in  whose  time  he  says  it  was  "plane  neglectus  rejectusque,"  and  was  un- 
known to  the  practitioners  in  our  courts,  though  still  Mr  Phillimore  thinks  it  exer- 
cised some  indirect  influence  through  the  ecclesiastical  judges  or  teachers.  Mr  Philli- 
more cites  with  amusing  contempt  the  sneer  of  "an  old  savage  who  was  chief  baron  of 
the  exchequer  in  the  reign  of  Edward  III."  against  the  Eoman  law.  In  the  reign  of 
Kichard  II.  the  commons  protested  that  this  realm  never  had  been  nor  should  be 
governed  by  the  civil  law,  quite  ignorant  that  all  that  was  worth  anything  in  it  was 
derived  from  the  civil  law. 

"  Of  this  ignorance  many  illustrations  could  be  given.  In  the  reign  of  Henry  VII. 
a  judge  said  from  the  bench  that  a  hundred  meant  one  hundred  men,  or  one  hundred 
Tills,  or  one  hundred  panshes/"  (Year-Book,  8  Hen.  VII.  fol.  3).  No  man  who  had 
traced  the  history  of  our  institutions  from  the  Eoman  times  could  have  fallen  into 
such  a  blunder.  From  the  Yem-Bodks  of  Edward  IV.,  a  passage  might  be  cited  in 
which  one  of  the  judges,  probably  a  little  less  ignorant  than  the  rest,  declared  that  it 
was  entirely  through  ignorance  the  suitors  were  driven  into  equity  ( Year-Booh,  21  Bdw. 
IV.  fol.  21).  It  need  hardly  be  stated  that  in  the  reign  of  Henry  VIIL  the  jurisdic- 
tion of  eq;uity  over  cases  of  law  was  assisted  and  established  by  Sir  T.  More. 

»  Thus  it  was  said  in  a  court  of  law  that  "  If  a  man  promise  to  make  me  a  house,  and 
do  not,  I  shall  have  a  remedy  in  chancery,  and  that,  but  for  '  mispleading '  {i.e., 
ignorance),  there  might  be  a  remedy  at  law  "  ( Year-Booh,  21  Edui.  IV.  fol.  23).    So  in 
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courts  of  law  themselves,  who  admitted  that  justice,  through  their 
own  ignorance,  constantly  failed  at  law;  that  they  had  come  to 
regard  form  more  than  substance ;  that  even  in  the  plaiaest  case 
justice  was  too  often  obstructed  or  perverted  by  technical  rules, 

the  plainest  possible  cases  it  was  constantly  said  that  there  was  no  remedy  at  law, 
but  that  there  was  In  chancery,  where  the  rules  of  the  civil  law  were  followed.  Thus, 
for  instance,  if  a  bond  was  negotiable  until  actually  cancelled  in  chancery,  the  party 
had  no  remedy  against  it  at  law  ( year- Booi,  37  ^e«.  F/.  13).  So  again,  in  that  plainest 
of  all  possible  cases,  that  of  a  man  who  had  paid  a  debt  and  omitted  to  take  a  proper 
acknowledgment, — it  may  seem  scarcely  credible,  but  it  is  the  fact,— that  if  the  debt 
were  by  deed,  there  was  no  remedy  at  law  without  an  acquittance  by  deed !  If  a 
man  pay  a  debt  for  which  he  is  bound  by  deed  without  taking  an  acquittance  by 
specialty  {i.e.,  by  deed),  he  shall  have  a  remedy  in  chancery  I  (Year-Booh,  7  Hen.  VII.  11). 
That  is,  he  was  to  be  made  to  pay  the  debt  at  law  twice  over,  and  then  sent  to  com- 
mence a  suit  in  chancery  to  get  the  money  back  again!  This  incredible  absurdity 
was  actually  vindicated  at  the  time  as  the  perfection  of  right  reason  !  Thus  it  was 
laid  down  in  chancery  :  Here  we  adjudge  "secundum  veritatem  rei,"  and  not  "secun- 
dum allegata;  "  and  if  a  man  alleges  by  bill  that  the  defendant  has  done  a  wrong  to 
him,  and  the  other  says  nothing,  if  we  can  see  that  he  has  done  no  wrong,  the  plain- 
tiff shall  recover  nothing.  "  There  are,"  said  the  chancellor,  "  two  powers  and  (kinds 
of)  processes  (or  procedure) :  s.  potentia  ordinata,  et  absoluta.  Ordinata  is  as  posi- 
tive law,  and  has  a  certain  order.  Sed  lex  naturae  non  habet  certum  ordinem  :  sed  per 
quemcunque  modum  Veritas  sciri  poterit ;  and  therefore  it  is  called  absolute  pro- 
cedure ;  and  in  the  law  of  nature  it  is  required  {i.e.,  only)  that  the  parties  shall  be 
present  (or  absent  by  contumacy),  and  that  there  shall  be  an  examination  of  the 
UmVh"  [Year-Booh  of  Edw.  IY.,io\.15;  Bro.  Air.  Jwisdiccion,  50).  Thus  it  was  said  in 
these  times :  "  En  le  chancery  (per  le  chancellor)  home  ne  sera  prejudice  la  per  misplead- 
inge,  ou  pur  defense  de  forme,  mes  secundum  veritatem  rei,  et  nous  doyomus  aduidger 
secundum  conscientiam,  et  non  secundum  allegata,  car  si  homo  suppose  per  byl :  que 
le  defense  ad  fait  tout  a  lui,  a  que  il  dit  riens,  si  avomus  conusans  que  il  ad  fait  nul 
tort  a  luy,  recouera  riens ;  et  sent  deux  powers  et  proces,  silicet  potencia  ordinata  et 
absoluta,  ordinata  est  come  ley  positive,  come  certen  ordre,  sed  lex  naturae  non  habet 
certum  ordinem,  sed  per  que  meumque  modum  Veritas  Jseiri  poterit,  et  ideo 
dabitur  processius  absolutus  ;  et  in  lege  nature  requiritur  que  les  partis  sont 
presents,  ou  que  ils  sont  absentes  per  contumacy,  silicet  ou  ils  sont  garuie,  et  font 
defense  et  examinatio  veritatis"  (Year-Booh,  Bro.  Air.  Jurisdicdon,  50).  Thus,  in 
the  Doctor  and  Student,  the  first  question  of  the  doctors  of  the  law  of  England  and 
conscience  is,  "  that  if  a  man  that  is  bound  in  an  obligation  pay  the  money,  but  taketh 
no  acquittance,  or  if  he  take  one,  and  it  happeneth  him  to  lose  it,  that  in  that  case 
he  shall  be  compelled  by  the  laws  of  England  to  pay  the  money  again  !  "  To  which 
it  is  answered  by  the  student  that  "  it  is  not  the  law  that  a  man  in  such  case  ought  of 
right  to  pay  the  money  eftsoone,  for  that  would  be  against  reason  and  conscience,  but 
that  there  is  a  general  rule  in  the  law  that  in  an  action  of  debt  on  an  obligation,  the 
defendant  shall  not  discharge  himself  without  an  acquittance  in  writing,  which  is 
ordained  by  the  law  to  avoid  a  great  inconvenience  that  else  might  happen  to  come  to 
many  people — that  is,  that  every  man  by  mere  parol  should  avoid  an  obligation  ; 
wherefore,  to  avoid  that  inconvenience,  the  law  hath  ordained  that,  as  the  defendant 
is  charged  by  a  writing,  he  shall  be  discharged  by  writing  (c.  xii.)  As  if  this  did  not 
come  practically  to  the  same  thing !  It  will  be  seen  how  the  chancellor  sophisticated 
the  law.  And  if  this  was  the  law  even  of  a  chancellor,  it  may  be  imagined  what 
the  common  law  judges  were. 
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and  that  suitors  were  driven  to  seek  in  the  court  of  chancery  the 
remedy  they  could  no  longer  find  at  law. 

A  rigid  adherence  to  common  law  rules,  sometimes  not  sup- 
ported by  any  sound  legal  principle,  but  the  result  only  of  other 
rules,  themselves  entirely  arbitrary,'  and  resting  rather  on  custom 
than  reason,  too  often  operated  to  deprive  the  party  of  his  remedy 
at  law,  and  remitted  him  to  the  delay  and  vexation  of  a  suit  in 
chancery. 

In  a  later  and  more  learned  age,  the  age  of  Selden  and  of  Spel- 
man,  the  study  of  the  civil  law  was  revived,  and  the  result  was  a 
great  improvement  in  our  law ;  and  some  of  the  most  celebrated 
judgments  afterwards  delivered  in  our  courts  of  law  were  derived 
from  the  principles  of  the  Eoman  law.  2    Nor  can  there  be  any 

^  Take,  for  instance,  the  rules  as  to  tenants  in  common,  or  copartners.  As  long 
ago  as  the  reign  of  Henry  I.  they  had  remedy  at  law,  for  in  the  Leges  Henrid  Primi, 
founded  on  the  civil  law,  we  find  a  section  (54) :  "  Do  diaoessione  sociorum  civus 
pecunijE,"  we  read,  "  Si  ah  qui  fuerint  ita  socii,  ut  pecuniam  suam  posuerint  in  com- 
mune, et  a  societate  et  communitate  ilia  disoedere  voluerint,  afierant  coram  testibus 
quicquid  habent  in  commune  dividendum,  ut  si  opus  est  super  sancta  jurent,  quod 
amplius  non  habeant,  et  adquisicionem  et  adquisitium,  sicut  rectum  est  et  pactum 
fecerunt,  dividant  inter  se."  This  shows  that  no  difElculty  could  have  been  made  at 
that  time  about  any  case  of  joint  or  common  property,  even  when  it  was  a  matter  of 
adjustment  and  settlement,  much  less  when  it  was  a  question  of  ouster  of  one  of  the 
common  owners  by  the  other.  But  in  the  reign  of  Henry  VI.  it  was  otherwise  at 
law.  Thus  Littleton,  s.  322,  and  Co.  Litt.,  323  ;  "Albeit  one  tenant  in  common  takes 
the  whole  profits,  the  other  hath  no  remedy  by  law  against  him,  for  the  taking  of  the 
whole  profits  is  no  ejectment ;  but  if  he  drive  out  of  the  land  any  of  the  cattle  of  the 
other  tenant  in  common,  or  do  not  suflfer  him  to  enter  or  occupy  the  land,  this  is  an 
ejectment  or  expulsion,  whereupon  he  may  have  an  ejectment  for  the  moiety,  and 
.  recover  damages  for  the  entry,  but  not  for  the  mesne  profits.  And  thus  one  tenant 
in  common  could  not  have  an  action  of  trespass  against  the  other  {Bro.  Abr., 
"  Tenants  in  Common,"  pi.  14  ;  S.  P.,  Haywood  v.  Banes,  Salk.  4),  nor  account,  even 
though  the  other  was  his  haihS {Yea/r- Book,  17  Bd.  II.  552).  So  a  tenant  in  common 
could  not  be  a  disseisor  without  an  actual  "ouster"  of  his  companion  (Qoodtille,  2  ; 
Points,  3 ;  Wilson,  118  ;  Ihid.  391).  So  Litt.,  o.  323  :  "  If  two  be  possessed  of  chattels 
personal  in  common,  and  one  take  the  whole  to  himself  out  of  the  possession  of  the 
other,  the  other  has  no  remedy  but  to  take  this  from  him  who  hath  done  the  wrong, 
to  occupy  in  common,  wlien  he  can  see  his  time."  So  Coke  Litt,  200,  a :  "If  one 
tenant  in  common  takes  all  the  chattels  personal,  the  other  has  no  remedy  by  action, 
lut  he  may  take  them  again."  So  Brown  v.  Hedges,  1  Salk.  290  ;  Fox  v.  Haniury, 
Cowp.  448. 

^  For  example,  the  celebrated  judgment  of  Holt  in  the  great  case  which  settled  the 
law  of  bailments,  the  case  of  Coggs  v.  Bernard  (1  Lord  Raymond's  Hep.  709), 
which  Mr  Hargreave  called  a  most  masterly  view  of  the  law  of  bailment  {Co. 
Litt.  896,  n.  3).  Sir  W.  Jones,  in  his  Treatise  on  Bailments,  observed  that  it 
was  in  a  great  degree  based  on  Bracton,  who  was  derived  from  Justinian,  and 
the  judgment  certainly  is  based  entirely  on  the  civil  law.  A  very  learned  writer 
of  our  own  time  says  that  equity  formed  an  ingredient  in  the  Roman  law,  and 
was  thence  infused  in  some  degree  into  the  common  law  (Spence's  Eq.  Jur.,  411). 
Ag  a  matter  of  fact  there  can  be  no  doubt  that  there  was  the  most  remarkable 
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doubt  that  large  portions  of  our  law  can  be  traced  to  that  source, 
to  be  found  in  the  Saxon  laws,  and  were  afterwards  developed  into 
a  complicated  system  of  rights  and  remedies  as  to  real  property, 
which,  having  reached  to  so  great  a  pitch  of  refinement,  was  only 
swept  away  by  a  statute  passed  in  our  own  times. 

In  the  civil  as  in  the  criminal  branch  of  our  law,  there  are  entire 
heads  of  law,  peculiar  in  their  character  and  in  their  terms,  which 
have  been  in,  our  law  from  the  very  earliest  times,  and  which  by 
their  very  terms  are  obviously  derived  from  the  Eoman  law.l 

Some  of  the  processes  of  our  law,  which  we  suppose  to  be  most 

resemBlance  between  the  Eoman  and  the  common  law,  upon  a  great  variety  of  most 
Important  subjects.  As  to  the  rules  of  descent  of  real  property,  they  were  substan- 
tially the  same,  until  the  common  law  was  altered  as  to  real  estates  by  the  feudal 
system,  and  the  custom  of  primogeniture,  introduced,  no  doubt,  with  reference  thereto. 
And  the  Roman  rule  was  retained  in  substance  as  to  personalty,  and  restored  by  the 
statute  of  distributions.  Then  as  to  lineal  descent,  the  Eoman  law  provided  certain 
precautions  to  prevent  frauds  upon  the  real  heirs,  by  frauds  of  widows  pretending  to 
be  with  child  {Pandects,  lib.  xxv.,  tit.  4),  and  hence  our  common  law  writ,  J)e  ventre 
inspidendo.  Again,  the  Eoman  law  as  to  services  and  servile  tenures,  and  as  to 
servitudes,  formed  the  basis  of  our  own  law  of  manors  and  copyholds,  and  our  whole 
law  of  easements.  ~So  as  to  the  Eoman  law  of  limitation  or  prescription,  which  was 
always  recognised  by  our  law,  though  fully  established  by  old  statutes.  The  prin- 
ciple of  the  common  law,  on  which  the  statutes  of  limitation  were  founded,  was  the 
presumption  in  favour  of  possession,  which  is  derived  from  the  Eoman  law  {Pand., 
lib.  xliii.,  tit.  17).  And  this  principle  in  Eoman  litigation,  as  in  our  own,  threw 
the  onus  on  the  claimant  until  he  had  established  his  right,  when  the  possessor  had 
to  show  a  better  title. 

Then  there  is  the  remarkable  law  of  Ethelred.  "  He  who  sits  without  contest 
or  claim  on  his  property  during  life,  let  no  one  have  an  action  against  his  heirs 
after  his  day,"  (s.  14).  "Where  the  husband  dwelt  without  claim  or  contest,  let  the  . 
wife  and  children  dwell  unassailed  by  litigation ;  but  if  the  husband  before  he  was 
dead,  then  let  the  heirs  answer,  as  he  himself  should  have  done  if  he  had  lived  " 
{Canute,  c.  Ixxiii.),  which  was  enacted  in  a  law  under  Canute,  and  was  retained  in 
our  law  under  the  title  of  right  of  entry  "  tolled,"  or  taken  away  by  descent,  or  a 
continual  claim,  until  it  was  abolished  by  the  Eeal  Property  Act,  3  &  4  William  IV. 
cap.  27.  So  in  a  law  of  Canute  as  to  the  effect  of  a  judgment  as  to  the  right  to  land, 
we  find  the  origin  of  the  use  of  recoveries,  which  afterwards  prevailed  until  that  act; 
•'  He  who  has  defended  land  (i.e.  against  all  claim)  with  the  witness  of  the  shire  (i.e. 
in  the  county  court,  the  only  court  at  that  time),  let  him  have  it  undisputed  during 
his  day,  and  after  his  day  to  sell  and  to  give  "  {Laws  of  Canute,  c.  Ixxx.)   So  of  fines. 

1  Thus,  for  instance,  the  whole  law  as  to  gifts  or  donations,  especially  that  peculiar 
one  of  Donatio  mortis  causa  {Cod.  Just.,  lib.  viii.,  tit.  66).  So  as  to  distress  {Cod.  Just., 
lib.  vui.,  tit.  27,  "De  districtione  pegnorum;"  and  lib.  x.,  tit.  30,  "De  capiuendis 
et  distrahendis  pignoribus  tributorum  causa;"  lib.  x.,  tit.  21,  s.  1,  "Ees  eorum  que 
fiscalibus  debitis  per  contumaciam  satisfaoere  diffescerit,  distrahantur."  The  ap- 
plication of  the  process  to  the  levying  of  rent  or  service  was  easy  and  natural.     So 

to  the  precaution  provided  by  the  Eoman  law  against  frauds  by  widows  upon  heirs, 
and  the  writ,  De  ventre  inspidendo,  which  was  derived  from  the  Eoman  law  into  our 
own  {Pand.,  lib.  xxv.,  tit.  4,  De  inspidendo  ventre).  Savigny  gives  several  instances 
of  citations  from  the  Eoman  law  in  the  Saxon  (vol.  iii.  p.  168.) 
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entii'ely  the  inventions  of  our  common  lawyers,  will  be  found  to 
bear  such  a  remarkable  resemblance  to  Eoman  usages  as  to  justify 
the  persuasion  that  those  usages  suggested  them.l 

The  main  importance,  however,  of  the  study  of  the  Eoman  law, 
with  reference  to  its  influence  on  the  formation  of  our  own,  is  in 
this,  that  it  was  the  great  fountain  of  legal  principle,  whence  all  of 
our  law  that  was  not  barbarous  (and  which,  therefore,  for  the  most 
part  has  disappeared)  was  derived.  And  it  might  have  been 
imagined  that  writers  upon  our  legal  history  would  have  directed 
attention  to  this  source  and  fountain,  whence  were  derived  the 
principles  from  which  our  own  was  developed. 

This,  however,  has  not  been  the  case,  and  the  only  writers  on 
our  legal  history.  Hale,  Blackstone,  and  our  author,  have  either 
ignored  the  influence  of  the  Eoman  law  upon  the  formation  of  our 
own,  or  have,  at  all  events,  made  no  attempt  to  trace  and  to  describe 
it,  because  they  found  it  dif&cult  to  trace  particular  pieces  or  por- 
tions of  our  law  to  that  source. 

It  surely  must  be  manifest  that  this  view  is  narrow  and  incon- 
sistent,— narrow,  because  it  restricts  the  use  and  scope  of  legal 
history  to  a  mere  process  of  precise  identification  of  particular 
laws ;  and  inconsistent,  because  if  this  were  all,  the  study  of  legal 
history  would,  on  the  narrow  practical  view  suggested,  be  of  little 
use  or  value.  If  legal  history  is  to  be  looked  at  only  with  a  view 
to  the  actual  law  as  it  is,  its  scope  is  limited  indeed ;  but  in  the 
view  of  the  greatest  writers,  it  has  a  far  wider  and  larger  scope — 
it  teaches  the  principles  from  which  laws  are  derived,  and  the  pro- 
cesses by  which  they  are  developed ;  it  gives  the  mind  the  best 
possible  training,  either  for  law  or  legislation,  and  the  best  possible 
preparative  for  the  study  either  of  history  or  law.  "  II  faut,"  said 
Montesquieu,  "  fokirer  les  lois  par  I'histoire,  et  I'histoire,  par  les 
lois."  And  if  the  history  of  law  leads  to  the  Eoman  law  as  the  true 
source  and  standard  of  law,  then  the  mind  is  directed  to  the  study  of 
thatwhichisthe  highest  human  law,  and  the  keyto  all  human  history. 

^  The  action  of  ejectment  for  instance.  In  the  Eoman  law  there  was  this  usage. 
If  the  thing  was  immovable,  there  appears  to  have  been  an  old  ceremony  of  the 
parties  going  to  the  land,  and  one  expelling  the  other  from  it  and  leading  him  before 
a  magistrate  (Samdar's  Inirod.  to  the  Institutes,  p.  59).  Kow  no  one  can  fail  to  be 
struek  with  the  resemblance  here  presented  to  the  original  procedure  in  ejectment, 
the  lease,  and  the  expulsion  which  used  to  form  the  foundation  of  the  action.  So  as 
to  fines,  learned  authors  are  of  opinion  that  they  originated  in  a  suggestion  derived 
from  a  proceeding  in  the  Roman  law  {Crane's  Essay  on  Real  Property),  and  there  ia 
great  foundation  for  the  belief. 
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Since  Hale  wrote  and  since  Eeeve  wrote,  a  far  wider  view  than 
theirs  has  been  taken  of  legal  history.  That  great  writer,  Guizot — 
who  has,  perhaps,  more  than  either,  elicited  the  philosophy  of  legal 
history — thus  expounded  its  nature  and  advantages  :  "  Between  the 
development  of  legislation  and  that  of  society,  there  is  an  intimate 
correspondence ;  the  same  revolutions  are  accomplished  therein, 
and  in  an  analagous  order.  Let  us  study  the  history  of  laws 
during  the  same  epoch,  and  let  us  see  if  they  will  lead  us  to  the 
same  result — if  we  shall  see  the  same  explanation  arise  from  it. 
The  history  of  laws  is  more  difficult  to  understand  thoroughly  than 
that  of  events  properly  so  called.  Laws,  from  their  very  nature,  are 
monuments  more  incomplete,  less  explicit,  and  consequently  more 
obscure.  Besides,  nothing  is  more  difficult,  and  yet  more  indis- 
pensg.ble,  than  to  take  fast  hold  of  and  never  lose  the  chronological 
thread.  When  we  give  an  account  of  external  facts,  wars,  inva- 
sions, &c.,  then  chronological  concatenation  is  simple  and  palpable ; 
each  event  bears,  as  it  were,  its  date  upon  its  face.  The  actual  date 
of  laws  is  often  correctly  known,  it  is  often  known  at  what  epoch 
they  were  decreed ;  but  the  facts  which  they  were  designed  to  regu- 
late, the  causes  which  made  them  to  be  written  in  one  year  rather 
than  another,  the  necessities  and  social  revolutions  to  which  the 
legislation  corresponds,  this  is  what  is  almost  always  unknown, 
at  least  not  understood,  and  which  it  is  still  necessary  to  unfold, 
step  by  step.  It  is  from  this  study  having  been  neglected,  from 
the  not  having  rigorously  observed  the  chronological  progress  of 
laws  in  their  relation  to  that  or  society,  that  confusion  and  false- 
hood have  so  often  been  thrown  into  their  history.  A  little  more 
attention  to  the  chronological  development  of  laws  and  of  the  social 
state  would  have  prevented  it "  {Lettres  sur  la  Civilez.  dans  France, 
lect.  XXV.). 

It  would  be  impossible  to  express  more  clearly  or  more  correctly 
the  objects,  the  uses,  and  advantages  of  legal  history,  or  the 
history  of  law,  and  the  necessity  for  tracing  it  from  its  earliest  rise, 
and  in  every  step  of  its  course  and  progress. 

And  the  same  great  writer,  Guizot,  forcibly  expounded  the  im- 
portance of  the  study  of  the  Eoman  laws  and  institutions,  as  a 
preparation  for  the  study  of  those  of  the  races  they  subdued.  He 
says — "  In  commencing,  in  any  quarter  of  Europe,  the  study  of 
modern  civilisation,  we  must  first  investigate  the  state  of  Eoman 
society  there,  at  the  moment  when  the  Eoman  empire  fell that  is 
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to  say,  about  the  close  of  the  fourth  to  the  opening  of  the  fifth 
century,"  l  {Lectures  sur  la  Civilization  dans  France). 

The  grand  feature  in  the  character  of  the  Roman  law  was  its 
universality.  This  may  here  well  be  described  in  the  eloquent  lan- 
guage of  one  of  the  most  eminent  and  enthusiastic  of  its  teachers, 
the  gifted  author  already  alluded  to  : — "  In  consequence  of  the 
increasing  power  of  the  republic,  new  magistrates  became  neces- 
sary. Among  these,  one  was  created-  of  the  utmost  importance  in 
the  history  of  Roman  legislation ;  this  was  the  Prcetor  peregrinus, 
qui  inter  cives  et  peregrines  jus  dixit.  The  function  of  this  magis- 
trate was  to  adjust  the  disputes  which  might  arise  between  citizens 
and  foreigners.  Thus  a  new  element  found  its  way  into  Roman 
jurisprudence.  In  addition  to  the  local  and  positive  laws  by  which 
their  own  society  was  regulated,  it  became  necessary  for  the  Roman 
judge  to  consider  the  fundamental  principles  of  justice,  from  which 
aH  law  derives  its  obligatioii.  These  principles,  under  the  name 
oijus  gentium,  thus  became  familiar  to  the  minds  of  Roman  jurists, 
and  exercised  a  considerable  and  happy  influence  over  the  institu- 
tions of  Rome  itself  Thus  it  was,  that  the  view  of  the  jurist  be- 
came more  liberal  and  extensive,  and  the  notion  of  a  law  not 
dependent  upon  climate  or  on  caste,  common  to  man  on  the  banks 
of  the  Ilissus,  the  Tiber,  or  the  Euphrates — a  covenant,  as  it  were, 
between  earth  and  heaven,  which  no  human  authority  could  abro- 
gate or  supersede,  from  which  all  laws  derived  their  controlling 
power — was  transferred  from  the  schools  of  Greece  to  the  tribunals 
of  Rome.  It  became  every  day  more  and  more  necessary  to  appeal 
to  broader  principles  than  those  which  the  municipal  institutions 
of  any  country  could  supply ;  and  these  were  to  be  found  only  in 
the  naturalis  ratio,  the  principles  implanted  in  the  man  wherever 
he  lived,  and  however  he  was  governed"  (Phillimore's Study  of  the 
Roman  Law,  p.  80).     It  must  be  manifest  that  a  law  pervaded  by 

1  The  eminent  writer  goes  on  to  say  :  "  This  inveBtigation  is  peculiarly  necessary  in 
the  case  of  France.  The  whole  of  Gaul  was  subject  to  the  empire  and  its  civilisation ; 
more  especially  in  its  southern  portions  was  thoroughly  Eoman.  In  the  histories  of 
England  and  Germany  Rome  occupies  a  less  prominent  position;  the  civilisation  of 
those  countries  in  its  origin  was  not  Eoman  but  Germanic.  It  was  not  until  a  later 
period  of  their  career  that  they  really  underwent  the  influence  of  the  laws,  the  ideas, 
the  traditions  of  Rome"  {Lect.  sur  la  Civiliz.  dans  France,  Lect.  ii.)  It  will  have 
been  seen,  however,  that  this  was  a  mistake,  and  that  he  had  forgotten  his  own  con- 
temptuous allusion  to  Saxon  sources  of  civilisation;  when  the  course  of  those  in- 
fluences is  traced,  it  will  be  found  to  have  commenced  much  earlier  than  this 
eminent  writer  supposes. 
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such  grand  views  and  such  broad  principles  as  these,  ftiust  hare 
heen  singularly  adapted  to  exercise  a  salutary  influence  upon  the 
barbarian  races  reduced  under  its  rule;  and  that  this  influence 
must  have  endured  even  after  the  power  of  the  empire  was  with- 
drawn, by  the  force  of  moral  suasion,  which  never  fails  to  draw 
men  to  imitate  what  they  admire  or  revere.  Hence  we  might 
expect  to  find  the  barbarian  races — for  instance,  our  own  Britons 
or  Saxons — so  soon  as  the  influence  of  Koman  civilisation  began 
to  tell  upon  them,  look  up  to,  and  lay  hold  of,  the  laws  and  insti- 
tutions of  the  mighty  empire,  whose  greatness  they  could  not  but 
recognise  even  in  the  age  of  its  decline.  -The  main  interest  of  the 
question  as  to  the  connexion  between  the  Roman  law  and  our  own, 
is,  that  our  vast  empire,  over  numerous  races  and  peoples,  occupies 
a  position  in  the  world  very  analogous  to  that  of  Rome,  and  in 
which  a  like  necessity  exists  for  recourse  to  principles  of  juris- 
prudence, wide  and  broad  enough  to  embrace  all  the  numerous 
nations  subject  to  our  sway,  and  enable  us  to  rule  and  govern 
them  all  upon  the  broad  ground  of  common  principles  of  justice, 
equally  applicable  to  them  all.  This  was  the  glory  of  the  Roman 
law,  and  for  that  very  reason  does  enter  largely  into  our  own  law, 
and  that  of  many  of  the  colonies  or  countries  subject  to  our 
rule ;  and  it  is  manifest  that  the  more  the  attention  of  English 
lawyers  is  called  to  it,  the  more  enlightened  and  enlarged  will  be 
their  views  of  law  and  legislation,  and  the  more  free  from  the 
narrow  bonds  of  mere  municipal  law  and  national  prejudice. 

This  is  undoubtedly  the  view  taken  by  the  ablest  writers.  A 
learned  and  able  writer  in  our  own  time  says — "It  is  scarcely  pos- 
sible to  suppose  any  well-read  lawyer,  captivated  as  he  may  be 
with  the  notion  of  Saxon  liberty,  can  proceed  far  in  the  study  of 
either  system,  without  perceiving  a  striking  analogy  between  the 
civil  law  of  Rome  and  the  common  law  of  England,  not  only  as  to 
their  maxims  and  principles,  and  their  technical  phraseology,  but 
also  their  method  of  practice,  showing  how  early,  and  to  what  ex- 
tent one  system  became  the  instructer  and  guide  of  the  other.  To 
some  minds  there  is  a  black-letter  witchcraft  in  the  expressions, 
'  Anglo-Saxon  liberty,'  '  ancient  constitution,'  and  the  like,  while 
the  chances  are,  that  in  furnishing  an  example  they  may  fall  into 
the  whimsical  position  of  seizing  upon  some  relique  of  Roman 
jurisprudence  to  prove  the  perfection  and  justice  of  their  own " 
(Goldsmith's  Doctrine  of  Equity,  p.  8). 
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"  When  we  remember  that  the  Eomans  held  possession  of  this 
island  nearly  five  hundred  years,  and  during  that  period  some  of 
the  most  celebrated  lawyers  administered  justice  among  the  con- 
quered Britons  upon  the  like  footing,  and  according  to  the  same 
system  adopted  by  the  conquerors  in  their  own  country,  we  cannot 
be  surprised  that  such  an  event  had  its  due  influence  in  stamping 
a  character  upon  the  future  institutions  of  the  country,  more  espe- 
cially as  the  Romans  also  imposed  their  language  as  well  as  their 
customs  upon  the  newly-acquired  colony  "  (Goldsmith's  Doctrine  of 
Equity,  p.  8). 

No  one  can  have  followed  the  imperfect  review  which  has  here 
been  presented  of  the  course  of  our  legal  history  without  feeling 
that  this  is  perfectly  true.  The  same  view  has  the  authority  of  the 
great  writer — the  historian  of  Europe  in  the  Middle  Ages — who 
has  left  on  record  his  opinion  that  the  influence  of  the  Eoman 
law  upon  those  who  framed  our  own  was  greater  than  they  acknow- 
ledged, or  even  than  they  knew,  and  he  added:  "AfuU  view  of 
the  subject  is  still,  I  think,  a  desideratum,  in  the  history  of  the 
English  law,  which  it  would  illustrate  in  a  very  interesting  manner  " 
{Middle  Ages,  c.  viii.)  It  has  been  the  endeavour  of  the  writer,  in 
some  degree,  to  supply  this  deficiency,  and  at  aU  events  he  has 
now  explained  the  views  and  principles  upon  which  the  present 
edition  has  been  prepared.  Nor  is  the  interest  of  all  this  merely 
historical,  nor  has  it  only  a  reference  to  the  past.  The  subject  has 
a  nearer  interest  on  this  account,  that  within  the  numerous  do- 
minions or  dependencies  of  our  vast  empire  there  are  always  some 
communities  which  are  in  a  state  similar  to  that  of  our  own  country, 
at  some  one  or  other  of  its  difierent  conditions,  and  are  passing 
through  periods  of  transition,  and  undergoing  changes,  which  this 
country  went  through  in  ages  past.  Thus,  for  instance,  in  the  vast 
dominion  of  India,  in  itself  an  empire,  there  have  always  been  pro- 
vinces which  have  exemplified,  under  some  species  of  rule,  the 
various-  states  or  conditions  through  which  this  country  passed  in 
early  times ;  whether  the  elaborate  despotism  of  the  Eoman  period 
of  occupation,  the  rude  barbaric  freedom  of  the  Saxon  popular 
tribunals,  or  the  feudal  system  of  the  Normans ;  aU  these,  as  de- 
scribed by  the  pen  of  a  Gibbon,  or  a  Guizot,  or  a  Palgrave,  in  our 
own  or  other  countries  of  Europe  during  the  earlier  or  middle  ages 
of  European  history,  will  be  found  to  have  been  reproduced  upon 
the  continent  of  India,  either  under  native  rule  or  under  our  own. 
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Thus  the  first  state  or  condition  in  which  we  find  the  people 
of  India  under  their  Hindoo  emperors,  that  of  unmitigated  des- 
potism, so  closely  resembles  that  in  which  the  various  races  of 
Europe  were  in  the  later  period  of  the  Eoman  empire,  that  the 
passages  in  Gibbon  or  in  Mill  which  describe  them,  respectively 
appear  like  remarkable  historical  parallels. 

^  In  Mill's  Hist.  Brit.  India,  vol.  i.  u.  iv.,  a  very  similar  account  is  given  of  Hindoo 
judicature  :  "  As  kings  and  their  great  deputies  exercised  the  principal  functions  of 
judicature,  they  were  too  powerful  to  be  restrained  by  a  regard  to  what  had  been  done 
before  them  by  others.  What  judicature  could  pronounce,  therefore,  was  almost  always 
uncertain,  almost  always  arbitrary  "  (p.  171).  And  again,  in  a  note,  "  The  authority  of 
the  Hindoo  princes,  as  well  as  that  of  the  vile  emissaries  whom  they  keep  in  the  several 
provinces  of  their  country,  being  altogether  despotic,  and  knowing  no  other  will  but 
their  own  arbitrary  will,  there  is  nothing  in  India  that  resembles  a  court  of  justice. 
The  civil  power  and  judicial  are  generally  united  and  exercised  in  each  district  by  the 
collector  or  receiver  of  the  imposts.  This  tribunal,  chiefly  intended  for  the  collection 
of  taxes,  takes  cognisance  of  all  affairs,  civil  or  criminal,  within  its  bounds,  and  deter- 
mines on  all  causes."  This  was  just  the  state  of  the  Saxon  and  early  Norman  system, 
when  the  shire-reeve,  the  sheriff,  the  king's  steward,  or  bailiff,  originally  appointed  niainly 
to  receive  his  dues,  was  also  the  chief  judge  of  the  county.  The  sheriff  was  ultimately 
deprived  of  all  real  judicial  power,  and  made  the  mere  minister  of  the  law.  And 
the  judicial  powers  of  the  '  collector  system '  of  magistracy  in  India  is  not  approved 
of  by  the  best  authorities.  The  '  collector '  commonly  exercised  botb  civil  and 
criminal  jurisdiction  within  the  territory  over  which  he  was  Appointed  to  preside.    In 

his  criminal  court  he  inflicted  all  sorts  of  penalties In  his  Adawlut  or  civil  court, 

he  decided  all  questions  relating  to  property.  His  discretion  was  guided  or  restrained 
by  no  law,  except  the  commentaries  and  customs,  all  in  the  highest  degree  loose  and 
indeterminate.     There  was  no  formed  and  regular  course  of  appeal  from  the  Zemindary 

decisions,  but  the  government  interfered  in  an  or Jito-ary  manner To  the  mass 

of  the  people  these  courts  afford  but  little  protection.  The  expense  created  by  dis- 
tance precluded  the  greater  number  from  so  much  as  application  for  justice.  The 
judges  were  swayed  by  their  hopes  or  their  fears,  their  proceedings  were  not  con- 
trolled by  any  written  memorial  or  recoi-d.  Originally  questions  of  revenue,  as  well  as 
others,  belonged  to  the  courts  of  the  Zemindars  ;  but  a  few  years  previous  to  the 
transfer  of  the  revenues  to  the  English,  the  decision  of  fiscal  questions  had  been  taken 
from  the  Zemindars,  and  given  to  an  of&cer  called  the  fiscal-deputy  in  each  province" 
(Mill's  Hist.  British  India,  vol.  i.  b.  v.  c.  i.  p.  314,  quart,  ed.)  "  One  of  the  first  steps 
in  reform  was  to  establish  supreme  courts  of  appeal ;  and,  of  course,  as  a  necessary 
condition,  it  was  ordained  that  records  of  all  proceedings  should  be  made  and  pre- 
served "  (Ibid.  p.  316).  The  Zemindars,  it  is  elsewhere  stated,  had  an  office  and  autho- 
rity, comprising  both  an  estate  and  a  magistracy,  a  species  of  sovereignty  {Ibid.  c.  iii.) 
As  kings  and  their  great  deputies  exercised  the  principal  functions  of  judicature,  what 
■  judicature  would  pronounce  was  uncertain  and  almost  always  arbitrary  (vol.  i.  c.  iv. 
p.  2).  "  For  a  considerable  time  before  the  establishment  of  British  supremacy  the 
people  of  India  had  been  unaccustomed  to  any  regularly  organised  and  administered 

system  of  law  or  justice The  mam  principle  that  everywhere  regulated  the 

administration  was  the  concentration  of  ed>sol'ute  authority,  and  the  same  individual  was 
charged  with  the  superintendence  of  revenue,  justice,  and  police  ;  with  little  to  guide 
or  restrain  him,  except  his  own  perceptions  and  sentiments  of  equity.  Even  in  the 
best  of  times  the  sovereign  was  the  fountain  of  law  and  justice but  the  lead- 
ing object  of  the  native  governments  was  the  realisation  of  tbe  largest  possible  amount 
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In  India,  from  very  early  times,  there  had  existed  a  system  of 
natural  arbitration  by  the  neighbours,  which  probably  formed  in 
every  country  the  first  attempt  at  anything  like  an  administration 
of  justice,  and  which  substantially  resembled  our  old  Saxon  county 
courts,  being  meTe  assemblies  of  the  principal  inhabitants,  who 
took  cognisance  of  the  disputes  which  arose  among  them,  and  made 
the  best  settlements  they  could — a  system  suited  to  an  early  state 
of  society,  and  which  necessarily  precedes  a  more  regular  adminis- 
tration of  justice.! 

Such  a  system  was  only  suited  to  the  rude  and  simple  condition 
of  society  in  which  it  had  originally  arisen ;  and  hence,  when  it 
was  attempted  half  a  century  ago  to  restore  it  in  India,  the  experi- 
ment failed,2  for  reasons  which  might  have  been  anticipated  by  the 

of  revenue,  and  all  persons  engaged  in  this  duty  were  armed  with  plenary  powers, 
both  as  magistrates  and  judges ;  so  that,  in  general,  the  people  were  left  to  the  un- 
controlled will  of  individuals  "  (Mill's  Hist.  Brit.  India,  cont.  by  Wilson,  vol.  i.  387). 

'  In  the  absence  of  courts  of  justice  provided  by  the  state,  the  people  learned  to 
abstain  from  litigation  (Elphinstone,  iv.  194) ;  or  "  when  disputes  arose  among  them, 
submitted  them  to  the  abitrament  of  judges  chosen  among  themselves.  This  expe- 
dient had  probably  descended  from  ancient  times,  in  what  had  been  a  recognised 
element  of  Hindoo  judiciary  administration,  under  the  name  of  Fanchayat,"  [this 
is  a  mistake,  for  in  the  next  page  the  historian  mentions  "  the  Fanchayat  had  no 
power  to  enforce  its  decrees,  so  it  was  not  a  judiciary  body ; "]  but  it  had  fallen  into 
discredit  in  most  parts  of  India."  Although,  he  adds,  they  were  not  inaccessible  to 
personal  bias  or  corruption,  and  their  proceedings  were  occasionally  irregular  and 
tedious,  yet  they  were  suited  to  the  times,  and  congenial  to  the  feelings  of  the  people, 
and  supplied  the  place  of  better  organised  and  more  solemn  tribunals  (Hist.  Brit. 
India,  vol.  i.  389).  He  says,  in  a  note,  they  seem  to  have  been  but  clumsy  instru- 
ments. He  elsewhere  says  they  were  prized  only  so  long  as  nothing  better  was  to 
be  had. 

2  The  effects  of  the  regulations,  (extending  the  system  of  village  Panchayats) 
operated  to  lighten  the  duties  of  the  judges,  and  to  facilitate  the  determination  of 
civil  suits.  Some  of  their  results,  however,  were  unexpected,  and  afforded  an 
unanswerable  proof  that  the  sentiments  of  the  natives  of  India  are  as  liable  as  those 
of  other  natives  to  vary  with  change  of  time  and  circumstances.  The  benefits  so 
confidently  anticipated  from  the  public  recognition  of  the  Fanchayat,  w6re  not  real- 
ised :  the  supposed  boon  to  the  people  was  rejected ;  they  would  make  little  use  of 
an  institution  interwoven,  it  had  been  imagined,  inseparably  with  their  habits  and 
affections.  The  Panchayats,  it  appeared,  had  been  highly  prized,  only  as  long  as 
nothing  letter  was  to  be  had.  In  the  absence  of  all  other  tribunals,  the  people  were 
constrained  to  establish  one  for  themselves,  and  willingly  admitted  its  adjudication 
of  disputes  which  there  was  no  other  authority  to  settle ;  while,  on  the  other  hand, 
the  most  respectable  members  of  the  community,  especially  interested  in  maintain- 
ing property  and  peace  inviolate,  and  being  subject  to  no  authoritative  interference 
or  protection,  willingly  discharged,  without  any  other  consideration  than  the  influ- 
ence which  they  derived  from  their  discharge  of  such  functions,  the  duties  of  arbitra- 
tors and  judges.  But  a  court,  the  members  of  which  had  no  responsibility,  &c.  ( Wilson's 
Hist.  Brit.  India,  vol.  ii.  p.  321).  As  the  patels  or  head  men  of  the  villages,  and 
the  village  Panchayats,  were  not  to  rfeceive  any  remuneration  for  the  performance  of 
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aid  of  the  light  to  be  acquired  from  our  own  legal  histoiy.  It  was 
found,  as  indeed  had  been  predicted,  that  the  ancient  system  of 
rude  popular  arbitration  had  only  been  tolerated  when  nothing 
better  was  known,  and  because  nothing  better  was  known ;  and 
that  when  once  the  idea  of  a  rational  and  intelligent  administra- 
tion of  justice  by  any  judicial  order  of  men  had  arisen,  the  pre- 
ventive system  of  natural  arbitration  would  not  be  endured. 

And  although  some  writers  in  our  own  times!  have  been  dis- 
posed to  admire  what  they  called  the  "  simple  and  natural "  pro- 

the  duties  to  be  assigned  to  them,  it  was  anticipated  that  they  would  either  decline 
the  obligation,  or  fulfil  it  with  reluctance  and  indifference.  Connected  also  as  they 
must  be  with  the  parties  concerned  in  the  cases  before  them,  it  was  scarcely  to  be 
expected  that  they  should  perform  their  duties  free  from  bias  or  partiality ;  and  as 
it  was  part  of  the  plan  that  their  sentences  should  not  be  subject  to  appeal,  there 
was  no  security  against  their  committing  gross  injustice.  As  also  they  were  neces- 
sarily ignorant  of  the  laws  and  regulations,  their  judgments  could  not  be  governed 
by  any  determinate  principles,  and  their  decisions  could  not  fail  to  be  capricious  and 
contradictory  (Wilson's  Hist.  Brit.  India,  vol.  ii.  p.  618).  Notwitstanding,  however, 
these  objections,  the  system  was  established  in  1816 — with  what  result  ?  "  The 
benefits  expected  were  not  realised ;  the  Panehayats,  it  appeared,  had  been  highly 
prized,  only  as  long  as  nothing  better  was  to  be  had."  "  In  the  gross  and  complicated 
mass  of  human  passions  and  concerns,  the  primitive  rights  of  men  undergo  such  a 
variety  of  refractions  and  reflections,  that  it  becomes  absurd  to  talk  of  them  as  if 
they  continued  in  the  simplicity  of  their  original  direction.  The  nature  of  man  is 
intricate;  the  objects  of  society  are  of  the  greatest  possible  complexity;  and  there- 
fore no  simple  disposition  or  direction  of  power  can  be  suitable  either  to  man's 
nature  or  to  the  quality  of  his  affairs.  When  I  hear  the  simplicity  of  contrivance 
aimed  at  and  boasted  of  in  any  new  political  constitution,  I  am  at  no  loss  to  decide 
that  the  artificers  are  grossly  ignorant  of  their  trade.  The  simple  governments  are 
fundamentally  defective.  If  yon  were  to  contemplate  society  in  but  one  point  of 
view,  all  these  simple  modes  of  polity  are  infinitely  captivating.  In  efiect,  each 
would  answer  its  single  end  more  perfectly  than  the  more  complex  is  able  to  attain 
all  its  complex  purposes.  But  it  is  better  that  the  whole  should  be  imperfectly 
answered  than  that  while  some  parts  ai;e  provided  for  with  great  exactness,  others 
might  be  totally  neglected  or  materially  injured.  The  advantages  of  government 
are  often  "  balances  between  differences  of  good,  compromises  sometimes  between 
good  and  evil,  and  sometimes  between  evil  and  evil "  (Burke's  R^ecUans  upon  the 
French  Revolution). 

1  Mr  Mill,  while  arguing  against  the  uncertainty  of  unwritten  laws,  admits  that 
this  uncertainty  is  limited  by  the  writing  down  of  decisions,  "  when,  on  any  particu- 
lar Subject,  a  number  of  judges  have  all,  with  public  approbation,  decided  in  one  way ; 
and  when  these  decisions  are  recorded  and  made  known,  the  judge  who  comes  after 
has  strong  motives  not  to  depart  from  their  example.  This  advantage,  the  Hindoo 
judicial  system,"  he  observes,  "  was  deprived  of,  in  this  respect  resembling  our  old 
Saxon  system."  Among  them,  the  strength  of  the  human  mind  has  never  been  suf- 
ficient to  recommend  effectually  the  preservation  by  writing  of  the  ceremony  of 
judicial  decision.  It  hag  never  been  sufficient  to  create  such  a  public  regard  for  uni- 
formity as  to  constitute  a  material  motivo'to  a  judge.  And  as  kings  and  their  great 
deputies  exercised  the  principal  functions  of  judicature,  they  were  too  powerful  to  be 
restrained  by  a  regard  to  what  others  had  done  before  them.    What  the  judicature 
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ceedings  of  these  popular  tribunals  in  India,  they  have  been  com- 
pelled to  admit,  in  a  great  degree,  their  evils,  especially  in  the 
absence  of  anything  like  certainty  or  uniformity  in  the  administra- 
tion of  the  law ;  and  it  has  been  manifest  from  the  tenor  of  their 
observations,  that  the  view  they  had  taken  was  comparative  with 
reference  to  a  system  of  procedure  then  established  in  this  country, 
which  was  infinitely  too  formal  and  artificial,  and  led  many  to  sup- 
pose that  a  system  could  not  have  forms  without  being  formal, 
could  not  be  regular  without  being  technical.  And  these  writers 
have  admitted  the  advantages  of  a  regular  judicature,  and  a  regular 
system  of  procedure,  with  its  records  and  appeals,  and  its  guaran- 
tees against  error  or  uncertainty  in  law. 

But  when  an  order  of  judges  were  appointed,  however  inferior, 
yet  acting  in  the  regular  discharge  of  a  judicial  duty  under  the 
authority  of  government,  and  under '  some  sense  of  responsibility, 
the  great  superiority  of  this  approach  to  a  regular  judicature,  and 
a  settled  system  of  administration  of  justice,  was  so  apparent  to 
the  people,  that  their  ancient  native  tribunals  were  soon  deserted, 
and  the  new  order  of  judges,  notwithstanding  all  their  imperfec- 
tions, were  appealed  to  in  preference.! 

The  interest  and  the  importance  of  the  study  of  our  legal  history 
may  be  enhanced  and  illustrated  by  some  further  considerations, 
would  pronounce,  was  therefore  almost  always  uncertain,  almost  always  arbitrary 
[Mill's  Sist.  Brit.  India,  b.  ii.  t.  4).  It  would  surely  be  impossible  to  imagine  a 
greater  fallacy.  Mr  Mills  approved  of  the  Hindoo  and  Mohammedan  systems  of  pro- 
cedure because,  he  says,  they  were  so  "  simple  and  natural,"  merely  summoning  the 
parties,  and  making  a  direct  and  simple  investigation.  This  system  may  do  well 
enough  for  simple  cases,  and,  as  shown  in  the  text,  it  has  always  been  allowed  in  our 
law  for  such  cases,  with  the  advantage,  however,  of  a  central  system  of  control  in 
the  superior  courts  to  prevent  excess  or  abuse  of  jurisdiction  (p.  171,  aiid  p.  6,  c.  i., 
vol.  i.)  Under  the  Hindoo  and  Mohammedan  systems,  however,  it  seems  to  have 
been  applied  to  all  cases,  and  without  control  or  appeal;  and  Mr  Mills  admits  that 
it  made  no  provision  for  securing  uniformity :  "  no  provision  made  for  the  preserva- 
tion by  writing  of  judicial  decisions;  no  regard  for  uniformity"  (p.  171);  "so  that 
what  judicature  would  pronounce  was  almost  always  uncertain  and  arbitrary  "  (Ibid) 
And  he  admits  "  that  the  Indian  system  of  procedure  is  liable  to  the  evil  of  the 
arbitrary  power  with  which  it  entrusts  the  judge"  (p.  141,  1st  ed.)  His  only 
defence  for  it  is,  that  a  regular — as  he  calls  it — technical  system  could  not  avoid  the 
same  evil.  But  a  regular  system  need  not  be  technical ;  and  may,  as  ours  does,  regard 
only  what  is  substantial,  and  may  be  sufficient  to  guard  against  the  evils  he  points 
out.  It  is  due  to  him  to  add  that  our  system  of  procedure  has  been  greatly  altered 
since  he  wrote ;  not,  indeed,  in  its  principles,  bjit  in  its  forms,  which  were  infinitely 
too  strict  and  technical. 

3  "But  a  court,  the  members  of  which  acknowledged  no  responsibility,  and  per- 
formed their  functions  only  for  such  a  term  or  at  such  times  as  suited  their  own 
convenience;  who  were  guided  by  no  light  except  their  own  good  sense ;  and  who,  even 
if  incorrupt,  could  scarcely  be  impartial ;  who  had  no  power  to  carry  their  own  decrees 


CXXVl  INTRODUCTION  TO  THE  PRESENT  EDITION. 

In  the  numerous  dominions  and  dependencies  within  the  compass 
of  our  vast  empire,  while,  on  the  one  hand,  our  own  law  is,  more 
or  less  prevalent  in  the  greater  portion  of  them,  yet,  on  the  other 
hand,  there  are  many  of  them  in  which  other  systems  of  law  are 
more  or  less  prevalent ;  but  most  of  these  derived,  like  our  own, 
from  the  Eoman  or  civil  law.  It  is  manifest  that  to  the  subjects 
of  such  an  empire,  in  whatever  portion  of  its  dominions  they  may 
live,  the  study  of  her  legal  history  must  be  of  great  interest  and 
advantage,  whether  as  being  itself  the  law  under  which  they  live, 
or  as  derived  from  the  same  law  which  was  the  parent  of  their  own, 
and  which  was  based  on  great  principles,  capable  of  application  in 
every  civilised  community. 

There  is  probably  no  empire  in  which  the  law  is  more  honoured 
than  in  our  own.  In  this  respect,  again,  the  British  empire 
resembles  the  Eoman.  A  semi-barbarous  people  pay  more  regard 
to  arms  than  to  morals,  to  commerce,  or  to  law.  Thus,  in  Eussia 
at  this  day,  commerce,  the  law,  and  all  civil  employments,  are 
held  in  no  esteem  (Sir  A.  Alison's  Hist.  Europe,  vol.  ii.  p.  391). 
So  the  same  writer  says,  "  Nothing  astonishes  the  Eussian  or  Polish 
noblemen  so  much  as  seeing  the  estimation  in  which  the  civil  pro- 
fessions, and  especially  the  bar,  are  held  in  Great  Britain  "  (Hist. 
Europe,  vol.  x.  p.  566).  As  the  Eoman  empire  extended  the  study 
of  the  Eoman  law  through  its  provinces,  so  it  has  been  with  our 
own;  and  nowhere  is  law  more  regarded  than  in  our  colonies. 
Thus  very  early  in  the  history  of  our  American  colonies,  their 
respect  for  law  was  remarkable.  Burke  was  struck  by  it.  "  In 
no  country  perhaps  in  the  world  is  the  law  so  general  a  study  " 
(Burke's  Works,  vol.  i.  p.  188).  Mr  Buckle  cites  this  remarkable 
testimony,  and  adduces  more  modern  works  to  establish  the  same 
characteristic.  (See  Lyell's  Second  Visit  to  the  United  States, 
vol.  i.  p.  48 ;  and  Combe's  North  America,  vol.  ii.  p.  329).  It  is 
obvious  that  in  such  countries  and  colonies  the  study  of  our  leo-al 
history  must  have  a  great  interest. 

into  effect,  and  whose  sentences  were  liable  to  no  revision  ;  such  a  court  must  have 
been  a  very  inadequate  substitute  for  any  tribunal,  the  proceedings  of  which  were 
regulated  by  fixed  rules,  removed  from  personal  influence,  and  subject  to  vigilant 
supervision.  Whatever  defects  might  still  adhere  to  the  administration  of  justice 
through  individual  judges,  native  or  European,  appointed  by  the  government,  their 
cowrts  continued  to  be  crowded,  while  the  Panchayata  were  deserted,  &c.  .  .  .  The 
patels  were  mostly  ignorant  men,  little  qualified  by  superiority  of  knowledge  or 
talent  to  command  respect  for  their  decisions.  Recourse  was  rarely  had  to  their 
judgments,  and  the  chief  labour  fell  upon  the  oficers  appointed  hy  tlie  state  for  the 
distribution  of  justice  among  the  people"  {Wilson's  Hist.  Brit.  India,  vol.  ii.  p.  522). 
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There  are,  it  will  have  been  observed,  many  uses  or  objects  of 
legal  history,  which,  however,  perhaps  may  be  included  under  the 
two  great  heads  mentioned  by  Montesquieu :  the  illustration  of  his- 
tory by  law,  or  of  law  by  history.  The  former  belongs  rather  to 
the  general  student,  to  the  politician,  the  jurist,  the  legislator,  or 
the  statesman.     The  latter  alone  belongs  specially  to  the  lawyer. 

It  has  been  well  said  by  an  eminent  luminary  of  the  law  that  no 
man  can  be  a  good  lawyer  who  is  not  well  acquainted  with  the  his- 
tory of  law.  The  reason  is  obvious  enough,  upon  reflection,  for  to 
-be  a  lawyer,  and,  still  more,  to  be  a  jurist,  demands  a  thorough 
acquaintance  with  the  principles  of  law,l  and  these  can  only  be  ac- 
quired by  tracing  them,  so  to  speak,  to  their  real  source  and  origin, 
an  inquiry  which  belongs  to  legal  history.  The  principles  of  every 
part  of  our  law  are  to  be  found  in  their  simple,  original  forms,  in 
its  more  ancient  forms  and  proceedings ;  and  though  these  may 
long  ago  have  become  obsolete,  the  principles  endure,  for,  as  a  learned 
judge  once  observed  to  the  writer,  forms  may  perish,  but  prin- 
ciples remain,  and  they  only  reappear  in  new  forms  more  suited 
to  the  manners  and  exigencies  of  the  age.^ 

Thus  the  old  writs  or  proceedings  of  our  law  embodied  the  prin- 
ciples and  objects  which  are  now  worked  out  by  more  modern  pro- 
cedure.' The  ancient  tribunals  of  the  country  are  superseded  by 
other  institutions  directed  to  the  attainment  of  the  same  object,  and 
not  only  the  vast  domain  of  common  law,  but  still  more  complicated 
systems,  like  our  systems  of  conveyancing  or  of  equity,  are  to  be  de- 
duced from  simple  elements  to  be  found  in  the  Tear- Books. 

'  There  is  a  passage  in  our  author  to  this  effect  (vide  vol.  iii.  c.  xxxv.),  et  vide  p.  497. 

'  For  instance,  advertisement  in  the  papers  now  takes  practically  the  place  of  pro- 
clamations in  the  ancient  county  court,  or  assemblies  of  the  people. 

'  Thus  the  old  writ  of  ad  quod  damnum  was  superseded,  as  to  the  stoppage 
or  diversion  of  highways,  &c.,  by  the  Highway  Act,  13  Geo.  III.  {Ex  parte 
Armitage  Ampler,  294 ;  Davrson  v.  Gill  (East) ;  Rex  v.  NetkeHhong,  2 ;  B.  and 
Aid.,  179).  The  whole  statute  law  as  to  the  liability  of  the  hundred  for  damage 
done  by  rioters  (going  back  to  1  &  6  Geo.  I.,  and  the  27  Eliz.  c.  xiii.)  is  based  on  the 
common  law  liability,  founded  on  customs  derived  from  the  ancient  Saxon  laws 
(Ikx  V.  Clark,  7  T.  R.  496).  An  action  on  the  case  was  held  maintainable  upon  the 
6  Geo.  I.  c.  xvi.  s.  1,  by  the  party  grieved,  to  recover  damages  against  the  inhabitants 
of  the  adjoining  township,  for  trees,  coppice,  and  underwood,  unlawfully  and  feloni- 
ously burnt  by  persons  unknown,  though  the  clause  directed  the  party  grieved  to 
recover  his  damages  in  the  same  manner  and  form  as  given  by  the  stat.  13  Edw.  I. 
st.  1  c.  xlvi.,/or  dyheB  and  hed§ts  overthrovm  ly  persons  in  the  night,  upon  which  the 
usual  course  of  proceeding  had  been  by  the  writ  of  noctantur  (Thomhill  v.  Huddert- 
field,  11  East,  349).  So  as  to  the  statute  of  Hue  and  Cry  as  to  robbery  (Whitworth  v. 
GH'Lhaw,  2  Wils.  \05;  Sexv.  HalfsUre,  5  T.  E.  341).    These  are  only  instances. 
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It  is  laid  down  by  all  great  writers  that  the  only  way  to  become 
a  lawyer  is  to  study  the  more  ancient  authorities  of  our  law,  and  it 
is  often  otherwise  impossible  to  master  the  law  on  a  subject ;  ^  yet 
it  is  as  impossible,  without  an  acquaintance  with  the  history  of  the 
law,  to  understand  them,  for  the  very  reason  that  the  forms  and 
proceedings  they  mention  have  long  been  obsolete,  and  yet  without 
understanding  them,  the  statutes  and  the  reports  are  unintelligible, 
and  the  sources  of  the  principles  on  which  the  law  rests  are  sealed 
and  inaccessible.  No  part  of  our  law  can  be  thoroughly  under- 
stood without  tracing  back  that  tradition  to  its  origin  and  source. 
But  to  do  so  it  is  necessary  to  have  the  guidance  afforded  by  legal 
history. 

On  the  other  hand,  as  one  who  was  both  a  lawyer  and  an  his- 
torian,2  and  himself  well  understood  and  applied  the  mutual  illus- 
tration of  law  and  history,  observed,  law  as  often  illustrates  history, 
as  history  elucidates  law. 

These,  therefore,  are  the  uses  and  objects  of  legal  history,  and 
these  the  ideas  and  views  upon  which  this  history  has  been  edited. 

'  Even  although  they  have  for  ages  been  obsolete.  Thus,  for  instance,  on  the  im- 
portant subject  of  ball  in  criminal  cases,  Lord  Coke  is  careful  and  copious  in  expound- 
ing the  enactment  in  the  first  statute  of  Westminster,  although  the  writ  founded 
thereon  was,  as  he  mentions,  taken  away  by  the  subsequent  act,  28  Edw.  III.,  be- 
cause (he  says)  "  the  statute  of  Philip  and  Mary  concerning  bail  has  relation  to  our 
act "  (2  Imt.  190).  So  he  cites  the  Mirror,  Bracton,  and  Britton  constantly  and 
copiously  to  explain  our  older  statutes,  and  he  frequently  speaks  strongly  as  to  the 
necessity  for  a  knowledge  of  the  history  of  law.  For  instance,  he  says :  "  It  is  neces- 
sary not  only  to  know  the  law,  but  ajso  the  root  and  reason  out  of  which  the  law 
deriveth  his  life — ^viz.,  whether  from  the  common  law  or  from  some  act  of  parlia- 
ment, lest,  if  he  taketh  it  to  spring  from  the  common  law,  it  may  lead  him  into 
error"  (2  Inst.  296).  So  in  another  place  he  says,  "And  though  this  act  (of  18  Ed- 
ward I.)  be  repealed,  yet  it  may  serve  in  many  respects  to  explain  the  statutes  of 
i  Henry  VII.,  and  32  Henry  VIII.,  for  the  true  understanding  of  the  common  law, 
and  of  former  statutes,  is  the  sure  master-expositor  of  the  later  "  (2  Inst.  518).  But 
it  is  manifest  that  the  very  language  and  terms  of  the  Tear-Books  or  old  statutes 
cannot  be  understood  without  an  acquaintance  with  legal  history.  No  man  who  has 
not  read  Britton  can  well  understand  the  Year-Books  ;  and  to  master  the  law  it  is 
necessary  to  refer  to  the  Year-Books,  and  often  to  the  Roman  law.  Thus 
the  liability  of  innkeepers  and  carriers  can  be  traced  back  through  the  Year-Books 
(42  Edward  III.,  fol.  11 ;  11  Henry  IV.,  fol.  45)  to  the  civil  law  {JDig.,  lib.  iv.  tit.  9 
leg.  3,  s.  2),  whence,  no  doubt,  it  was  derived,  by  custom,  into  our  own. 

2  Lord  Bacon,  who  says — "  It  is  a  defect  even  in  the  best  writers  of  history  that 
they  do  not  often  enough  summarily  set  down  the  most  memorable  laws  that 
passed  in  the  times  whereof  they  write,  being  indeed  the  principal  acts  of  peace. 
For,  though  they  may  be  had  in  the  original  books  of  laws  themselves,  yet  that 
informeth  not  the  judgment  of  king's  councillors  and  persons  of  estate  so  well  as  to 
see  them  described  and  entered  in  the  title  and  portrait  of  the  times"  {Life  of  Henry 
VII.,  p.  46). 
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THE  SAXONS. 


Tke  Laws  of  the  Saxons — Thainland  and  Reveland— Freemen — Slaves— The 
Towm — County  Court— Other  inferior  Courts— The  Wittenagemote— Natme 
of  Landed  Property— Method  of  Conveyance — Decennaries— Criminal  Law 
—Were— Murder— Lan-ceny — Deadly  Feuds — Sanctuary—  Ordeal— Trials 
in  Civil  Suits — Alfred's  Dom^boc — Compilation  made  by  Edward  the  Cov^ 
fessor — Saxon  Laws. 

The  law  of  England  is  constituted  of  Acts  of  Parliament  and  the 
custom  of  the  realm  (a)  ;  on  both  which  courts  of  justice  exercise 
their  judgment ;  giving  construction  and  effect  to  the  former, 
and,  by  their  interpretation,  declaring  what  is  and  what  is  not  the 
latter. 

We  possess  many  of  these  Acts  of  Parliament  from  Magna 
Charta,  9  Henry  III,  to  the  time  of  Edward  III.,  and  from  thence 
in  a  regular  series  to  the  present  time.  The  statutes,  except  some 
very  few,  enacted  by  the  legislature  before  that  period,  are  lost ; 
though,  no  doubt,  many  of  the  regulations  made  by  them,  having 
blended  themselves  with  the  custom  of  the  realm,  have  been 
received  under  that  denomination,  since  the  evidence  of  their  par- 
liamentary origin  is  destroyed  (&).     The  custom  of  the  realm,  or 

(a)  This,  it  will  be  observed,  is  a  definition  rather  of  law,  or  of  the  "  formal  grounds 
or  constituents,"  as  Lord  Hale  calls  them,  of  the  law,  than  of  legal  history.  And 
it  omits  what  he  includes  among  them,  judicial  decisions  (o.  4),  which  he  says  are  in- 
corporated into  the  law  (c.  1),  together  with  the  materials  on  which  they  proceeded, 
which  are  often  lost  to  us,  whether  it  be  ancient  statutes  or  usage.  And  as  to  this 
he  points  out  that  the  canon  or  civil  law  has  been,  by  immemorial  usage,  in  some 
matters  adopted  into  our  own  (o.  2).  And,  elsewhere,  he  also  points  out  that  these 
judicial  decisions  are  in  part  themselves  the  result  of  a  knowledge  of  the  law  (e.  i). 
It  seems  to  follow  that  a  history  of  our  law  ought  to  go  back  to,  or  be  founded  upon, 
that  system  of  law  which  was  the  earliest  civilised  law  known  in  the  country,  and  was 
established  here  for  ages.  Because  in  that  system  of  law  it  needs  must  be  that  we 
have  the  fountain  whence  our  oldest  customs  were  derived,  the  sources  from  which, 
by  judicial  decisions,  all  our  subsequent  law  has  been  developed. 

(6)  Lord  Hale  says  that  "  acts  made  before  the  reign  of  Kiohard  I.,  and  not  since 
repealed  either  by  contrary  usage  or  subsequent  acts,  are  now  accounted  part  of  the 
lex  non  scnpta,  being  incorporated  therein  and  part  of  the  common  law,  and  many  of 
those  things  that  now  obtain  as  common  law  had  their  origin  by  acts  or  institutions, 
thoug}i  those  acts  are  now  either  not  extant,  or  if  extant,  were  made  before  time  of 
memory:  and  that  this  appears  thus,  that  in  many  of  the  old  acta  made  before  time 
of  memory  {i.e.,  temp.  Richard  I.),  and  are  yet  extant,  we  find  many  of  those  laws 
enacted  which  now  obtain  as  common  law,  or  the  custom  of  the  realm.     He  says  f  ur- 
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the  Common  Law,  consists  of  those  rules  and  maxims  concerning  the 
persons  and  property  of  men,  that  have  obtained  by  the  tacit  assent 
and  usage  of  the  inhabitants  of  this  country;  being  of  the  same 
force  with  acts  of  the  legislature.  The  only  difference  between  the 
two  is  this,  the  consent  and  approbation  of  the  people  with  respect 
to  the  one  is  signified  by  their  immemorial  use  and  practice  (a)  ; 
their  approbation  of,  and  consent  to,  the  other  is  declared  by  parlia- 
ment, to  the  acts  of  which  every  one  is  considered  as  virtually  a  party. 
The  common  law,  like  our  language,  is  of  a  various  and  motley 
origin ;  as  various  as  the  nations  that  have  peopled  this  country  in 
different  parts  and  at  different  periods  (6).  Some  of  it  is  derived 
from  the  Britons  (c),  and  some  from  the  Eomans  (d),  from  the 
Saxons,  the  Danes,  and  the  Normans.  To  recount  what  innova- 
tions were  made  by  the  succession  of  these  different  nations,  or 
estimate  what  proportion  of  the  customs  of  each  go  to  the  composing 
of  our  body  of  common  law,  would  be  impossible  at  this  distance 
of  time  (e).    As  to  a  great  part  of  this  period,  we  have  no  monu- 

ther,  that  these  ancient  acts,  now  ranged  under  the  head  of  leges  non  scriptw,  or  cus- 
tomary laws,  are  from  the  Saxon  laws,  which  he  cited  from  Lambard's  Collection, 
and  which  have  since  been  published  by  Wilkins,  and  also  more  lately  under  the  title 
of  Anglo-Saaam  Laws  and  Institutes,  edited  by  Mr  Thorpe,  and  next,  various  statutes 
passed  in  and  since  the  reign  of  the  Conqueror,  e.g. ,  to  Henry  III.  In  these  he  includes 
the  laws  of  William  I.  himself,  which,  he  says,  consist  in  a  great  degree  of  the  laws 
of  the  Confessor,  the  laws  of  Henry  I.,  published  in  the  Anglo-Saxon  Laws,  vide 
post,  p.  5,  and  the  Constitutions  of  Clarendon,  temp.  Henry  II.  Then,  as  regards 
the  statutes  within  the  time  of  legal  memory, — that  is,  in  and  since  the  reign  of  Rich- 
ard I., — he  says  there  is  very  little  extant  in  any  authentic  form,  and  mentions  nothing 
of  importance  except  the  Charter  of  King  John,  of  which,  andThe  other  charters,  he 
truly  says  that  "  there  was  great  confusion,  until,  in  Magna  Charta  of  Henry  III.,  they 
obtained  a  full  settlement,  and  the  substance  of  them  was  solemnly  enacted  by 
parliament."    So  that  statutory  law  really  oommeuoes  with  Magna  Charta. 

(a)  The  author  here  forms  the  well-known  maxim  of  the  Roman  law,  which  bases 
the  force  of  custom  on  this  principle,  "  Sine  scripto  jus  venifc,  quod  usus  approbavit 
nam  diuturni  mores  consensu  utentam  comprobat  legem  imitantur  "  (Inst.  Just.,  lib. 
1,  tit.  2). 

(5)  This  to  some  extent  is  true,  but  to  what  extent,  has  already  been  considered 
in  the  Introduction.  As  to  the  Britons,  as  distinct  from  the  Romans,  it  would  be 
idle  to  speak  of  the  "  laws  "  of  mere  barbarians.  The  bulk  and  body  of  our  law, 
so  far  as  it  is  civil,  is  Roman  :  but  so  far  as  it  is  criminal,  it  seems  to  be  chiefly 
Saxon.  It  would  be  difBicult  to  find  anything  now  existing  in  our  law,  except  our 
criminal  system  of  procedure  and  the  form  of  trial  by  jury,  which  could  be  said  to 
be  distinctively  Saxon,  nor  anything  at  all  which  is  distinctively  Danish  or  Norman  : 
when  our  author  wrote,  and  real  actions  existed,  and  trial  by  battle  and  wager  of  law 
had  not  been  abolished,  it  might  have  been  otherwise,  though  these  parts  of  our  law 
were,  even  then,  obsolete. 

(e)  It  has  already  been  shown  in  the  Introduction  that  the  Britons  before  the 
arrival  of  the  Romans  were  mere  barbarians,  and  had  no  "  laws  "  at  all ;  so  that 
this,  to  mean  anything,  must  mean  the  laws  of  the  Britons  after  they  had  become 
Romanised,  and  had  to  a  great  extent  adopted  Roman  laws  and  institutions    in 

which  sense  it  is  in  substance  the  Roman  law.     The  only  British  laws  remaining 

those  of  Howell  Dhu — are  of  Roman  origin,  having  been  compiled  long  after  the 
Roman  occupation. 

(d)  The  whole  of  our  municipal  system — our  manorial  system— the  rules  of  in- 
heritance (modified,  no  doubt,  by  subsequent  usage) — the  general  scope  of  ov«  civil 
procedure,  and  the  whole  substance  of  our  law,  so  far  as  it  relates  to  civil  matters 
are  of  Roman  origin.     This  has  been  shown  in  the  Introduction.  ' 

(e)  This  is  the  view  conveyed  by  Lord  Hale  in  his  history  ;  but,  in  the  comments 
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ments  of  antiquity  to  guide  us  in  our  inquiry ;  and  the  lights 
which  gleam  upon  the  other  part  afford  but  a  dim  prospect  (a). 
Our  conjectures  can  only  be  assisted  by  the  history  of  the  revolu- 
tions effected  by  these  several  nations. 

Certain  it  is,  that  the  Koman  had  establishments  in  this  island, 
more  or  less,  from  the  time  of  Claudius  (b)  ;  that  they  did  not 
finally  leave  it  till  the  year  448  a.d.,  and  that  during  great  part 
of  that  period  they  governed  it  as  a  Koman  province,  in  the  en- 
joyment of  peace,  and  the  cultivation  of  arts.  The  Eoman  laws 
were  administered  as  the  laws  of  the  country ;  and  at  one  time 
under  prefecture  of  that  distinguished  ornament  of  them,  Papinian. 
When  these  people  were  constrained  to  desert  Britain,  and  attend 
to  their  domestic  safety,  the  Picts  and  Scots  broke  in  upon  the 
peaceable  inhabitants  of  the  southern  parts  ;  who,  unable  to  resist 
the  attack,  at  length  applied  to  the  Saxons  for  assistance.  Several 
tribes  of  Saxons  landed  here,  and  first  drove  the  northern  invaders 
within  their  own  borders ;  then  turned  their  arms  against  the 
Britons  themselves ;  and  having  forced  great  numbers  of  them  into 
the  mountains  of  Wales,  subjected  the  rest  to  their  dominion, 
which  gradually  subsided  into  seven  independent  kingdoms  (c). 

already  made  upon  it  in  the  Introduction,  it  has  been  observed  that  it  affords  no 
sufficient  reason  for  entirely  ignoring  the  Roman  law,  and  its  influence  in  the  forma- 
tion of  our  own,  and  thus  losing  the  light  which  that  law  sheds  upon  it ;  nor,  on  the 
other  hand,  losing  sight  in  a  great  degree  of  the  Saxon  laws  and  institutions,  so  far 
as  they  related  to  criminal  matters.  From  these  sources  of  information  it  may,  it  is 
conceived,  be  made  out,  that  the  civil  part  of  our  law  is  of  Roman  origin,  and  the 
criminal  part  of  it  of  Saxon  origin.  And  it  is  a  great  deal  to  get  at  the  original  source 
of  the  law  upon  a  subject. 

(a)  On  the  contrary,  there  is  the  Roman  law,  there  is  the  Romanised  British 
law,  in  the  old  laws  of  "Wales,  and  there  are  the  Anglo-Saxon  laws,  and  the  Mirror 
of  Justice — -an  ancient  work,  embodying  one  still  more  ancient,  of  the  time  of 
Alfred.  Of  the  text  of  the  former  and  latter  of  these  materials,  however,  the  author 
made  no  use ;  and  of  the  other — the  Saxun  laws — ^it  will  be  seen  that  he  did  not 
sufficiently  appreciate  them  to  make  a  full  and  adequate  use  of  them.  Had  he 
done  so,  he  would  have  found  a  far  greater  degree  of  light  than  he  supposed  to  be 
attainable  on  the  subject. 

(5)  A.D.  43.  Suetonius  subdued  the  great  rebellion  of  the  Britons,  A.D.  60  ;  Agricola 
completed  the  conquest  of  the  island,  a.d.  80  ;  and,  in  the  pages  of  Tacitus,  we  find 
that  the  British  learned  the  language,  and  imitated  the  usages  of  the  Romans. 
"  Jam  vero  principum  Alios  liberalibus  artibus  erudire  et  ingenia  Britannorum  studiis 
(Jallorum  anteferre ;  ut  qui  modo  linguam  Bomanam  abnuebant,  eloquentiam  con- 
cupiscerent ;  inde  etiam  habitus  nostri  honor,  et  frequens  toga  .  ,  .  idque  apud 
imperitos  humanitas  vocabuntur,  cum  pars  servitutis  esset"  {In  vit.  Agric.)  A 
century  and  a  quarter  later,  we  find  the  Emperor  Severus  residing  at  York,  and 
elevating  the  great  jurist,  Papinian,  to  the  prefecture.  His  successor,  Caracalla, 
conferred  upon  all  free  subjects  in  the  provinces  the  rights  of  Roman  citizens.  This 
was  A.D.  220.  Nearly  another  century  elapsed  before  the  reign  of  Constantine — nearly 
another  to  the  reign  of  the  second  Theodosius.  The  Theodosian  code  was  not  long 
afterwards  published,  and  another  generation  had  elapsed  before  the  Roman  rule  in 
Britain  terminated.  Thus,  therefore,  during  more  than  three  centuries  and  a  balf«  ' 
the  country  was  thoroughly  under  Roman  laws  and  Roman  institutions,  and  its 
inhabitants  civilised  under  their  influence.  It  is  not  possible  but  that  during  this 
long  period  the  Romans  should  have  deeply  planted  their  laws  and  institutions  in  the 
country  they  ruled. 

(c)  This  is  hardly  perhaps  accurate,  and  conveys  an  entirely  erroneous  idea. 
Quizot  points  out  the  fallacy  of  supposing  that  the  conquests  of  the  barbarians  were  so 


4  THE  SAXONS.  [CHAP.  I. 

The  circumstances  of  this  revolution  are  related  to  be  of  a  kind 
differing  from  most  others.  The  Saxons  are  described  as  a  rude 
and  bloody  race ;  who,  beyond  any  other  tribe  of  northern  people, 
set  themselves  to  exterminate  the  original  inhabitants,  and  destroy 
every  monument  and  remains  of  their  establishment  (a).  In  so 
general  a  ruin,  it  cannot  be  imagined  that  the  customs  of  the 
native  Britons,  or  the  laws  ingrafted  upon  them  by  the  Eomans, 
could  meet  with  any  favour  (6). 

The  kingdoms  of  the  Heptarchy  were,  for  a  time,  independent  of 
each  other  ;  and  though  a  like  state  of  society  and  manners  pire- 
vailing  in  all  of  them  must  of  course  have  produced  the  like  spirit 
and  principle  of  legislation  in  common,  yet  their  laws  must  have 
been  specifically  different.  Hence  grew  a  variety  of  laws  among 
the  Saxons  themselves  (c).    In  the  reign  of  Alfred,  the  Danes, 

sudden,  so  general,  or  so  absolute  as  is  supposed  ;  and  the  idea  is  especially  fallacious 
with  reference  to  the  Saxon  invasions,  because  these  invasions  were  successive  :  the 
contest  between  them  and  the  Britons  lasted  for  centuries,  their  conquests  were  par- 
tial and  gradual,  and  were  not  quite  complete  when  the  Danish  invasion  took  place, 
but  ended  rather  in  a  union  of  the  two  races,  by  means  of  intermarriages  and  a 
gradual  amalgamation  of  institutions.  The  contest  can  be  traced  all  through  the 
Saxon  chronicles  up  to  the  tenth  century,  and  in  the  course  of  those  four  or  five  cen- 
turies the  process  of  amalgamation  was  going  on. 

(a)  This  was  so  only  at  first  and  to  a  limited  extent.  So  soon  as  they  had  made 
sure  their  footing  in  the  country  they  were  content  to  render  the  Britons  their  tribu- 
taries ;  and  it  was  only  those  who  refused  to  become  so  who  were  exterminated  or 
expelled.  This  appears  from  a  passage  in  Bede,  cited  by  Lingard — who  says:  "  After 
the  adventurers  had  formed  permanent  settlements,  they  gradually  abandoned  their 
former  exterminating  policy,  and  suffered  the  natives  to  retain  their  national  institu- 
tions as  subordinate  and  tributary  states."  Bede  gives  an  instance  of  both  in 
Edelfrid,  about  the  year  600 — "  qui  terras  eorum,  subjugatis  aut  exterminatis,  indi- 
genis,  aut  tributarias  gente  Anglorum  aut  habitabiles  fecit"  (Sede,  Ixxxiv.,  lAngardg 
Hist.  Eng.,  vol.  i.  c.  2).  Both  Lingard  and  Sir  P.  Palgrave  represent  the  Saxon 
sovereigns  as  thus  rendering  the  Britons  their  tributaries. 

(6)  This  inference  arises  from  the  notion,  already  shown  to  be  erroneous,  that  the 
Saxon  conquest  was  sudden  and  complete,  instead  of  which  it  was  slow  and  gradual ; 
and  thus,  in  the  meantime,  the  two  races  became  in  a  great  degree  united,  and  their 
institutions  amalgamated,  or  rather  the  more  civilised  institutions  of  the  Romanised 
Britons  were  adopted ;  the  Saxons,  still  retaining  also  their  own,  which  became  by 
degrees  first  modified,  and  then,  after  the  Conquest,  superseded,  as  shown  in  the  In- 
troduction. Had  the  author  made  more  use  of  the  Saxon  laws  (after  the  conver- 
sion of  the  Saxons),  even  so  early  as  the  reign  of  Ina,  he  would  have  found  the 
Briton  and  the  Saxon  put  as  much  as  possible  on  a  footing  of  equality,  based  upon 
their  common  Christianity.  The  allusion  here  to  the  "  customs  of  the  native  Britons," 
anterior  to  the  time  of  the  Romans,  is,  as  already  shown,  with  any  reference  to  law, 
entirely  fallacious  ;  and  instead  of  the  laws  of  the  Romans  being  ingrafted  upon  those 
customs  of  a  barbarous  race,  it  is  manifest  from  history  that  by  degrees,  as  the  race 
became  civilised,  they  adopted  the  laws  of  the  Romans,  not  only  as  being  the  best 
possible  laws,  but  as  being  the  only  laws  they  had  any  knowledge  of.  And  for  the 
same  reason,  as  is  amply  shown  by  the  authorities  quoted  in  the  Introduction,  the 
Saxons,  as  soon  as  they  became  settled  and  civilised,  adopted  by  degrees  the  Roman 
laws,  discarding,  by  degrees,  their  own  barbarous  usages. 

(c)  This  was  only  true  temporarily,  if,  indeed,  ever  really  true  at  all;  and  it  cer- 
tainly was  never  true  after  the  country  was  at  all  settled  under  one  rule.  Nothing  is 
more  remarkable,  indeed,  in  the  early  history  of  the  country,  and  nothing  more 
clearly  indicates  the  influence  of  the  Roman  law  upon  the  barbarians,  than  the  ten- 
dency shown  in  our  earliest  laws  to  imitate  its  comprehensive  character  by  forming 
laws  for  both,  or  all  the  various  races  in  the  country.    Thus,  as  already  mentioned 
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■who  had  long  harassed  the  kingdom,  were  by  solemn  treaty  settled  in 
Northumberland  and  the  country  of  the  East  Angles,  besides  great 
numbers  scattered  all  over  the  realm.  The  Danes  were  after  this 
considered,  in  some  measure,  as  a  part  of  the  nation.  They  were 
suffered  to  enjoy  their  own  laws  within  their  district ;  and  these, 
whea  their  own  kings  sat  upon  the  English  throne,  pervaded  in 
some  degree  all  parts  of  the  country. 

From  these  various  causes  it  happened,  that  to-  Laws  of  the 
wards  the  latter  part  of  the  Saxon  times,  the  king-  Saxons, 
dom  was  governed  by  several  different  laws  and  local  customs  (a). 
The  most  general  of  all  these  were  the  three  following  ;  the  Mer- 
cian Law,  the  West-Saxon  Law,  and  the  Danish  Law.  If  any  of 
the  British  or  Koman  customs  still  subsisted,  they  were  sunk  into, 
and  lost  in  one  of  these  laws  (6)  ;  which  governed  the  whole  king- 
in  the  laws  of  Ina,  the  earliest  Saxon  laws  for  the  kingdom,  there  is  an  endeavour  to 
apply  th€  same  laws  to  Britons  and  Saxons,  and  to  blend  both  races  under  the  same 
rule  ;  so  in  the  subsequent  treaties  between  the  Saxon  Alfred  and  Guthrum  the  Dane, 
or  between  Edmund  and  Canute.  And  Canute  and  the  Norman  Conqueror  pursued 
the  same  wise  policy. 

(a)  On  the  contrary,  "  towards  the  latter  part  of  the  Saxon  times,"  the  endeavour 
was,  whether  the  monarch  was  Saxon  or  Danish,  to  amalgamate  the  laws  and  render 
them  uniform  and  equally  applicable  to  all.  And  this  was  so  far  effected  that  it  was 
carried  out  with  few  and  unimportant  exceptions,  and  those  exceptions  rather 
customs,  or  rude  usages,  which  would  never  survive  the  least  civilisation,  than  of 
anything  like  laws.  For  instance,  in  the  laws  of  Canute  this  is  very  remarkable,  the 
reason  assigned  being  the  common  Christianity  of  the  various  races,  both  Danes  and 
Saxons  being  then  Christians ;  for  he  lays  down  a  whole  body  of  laws  as  equally  ap- 
plicable to  all  his  subjects,  without  exception,  and  specifies  several  peculiar  barbarous 
usages  which  could  not  even  be  translated  out  of  the  language  of  the  race  to  which 
they  belonged,  and  these,  and  these  alone,  he  says,  pertains  to  such  or  such  a  race  in  par- 
ticular. And  there  is  some  reason  to  suppose  that  even  in  these  instances  it  is  ratiier 
that  there  were  different  terms  in  each  language  for  the  same  thing,  since  it  is 
obvious  that  they  denote  substantially  the  same  thing.  With  these  unimportant 
exceptions  the  whole  bulk  and  body  of  the  laws  are  laid  down  generally  of  the  whole 
people,  which  is  shown  plainly  by  the  exceptions  alluded  to.  And  at  the  end  there 
is  this — "  And  he  who  violates  these  laws,  which  the  himg  has  now  given  to  all  men, 
be  he  Danish  or  be  he  English,  let  him  be  liable,"  &c.  (e.  84).  So  of  the  laws  of  the 
Confessor,  which  are  general,  with  one  or  two  exceptions. 

(5)  On  the  contrary,  a  general  body  of  laws  were  framed,  with  one  or  two  specific 
exceptions,  applicable  to  the  whole  kingdom  ;  but  very  far  from  containing  all  the 
law,  or  excluding  the  Roman  law,  which  had  became  incorporated  in  the  institutions 
of  the  country ;  on  the  contrary,  there  vvas  much  that  was  mentioned,  and  of  which 
the  existence  was  implied,  but  of  which  the  origin  is  not  to  be  found  in  any  of  these 
laws,  and  which,  therefore,  could  only  have  been  derived  from  the  Eoman  law. 
Throughout  the  whole  of  these  laws  there  is  no  law  establishing  the  division  of  the 
country  into  counties  or  hundreds,  or  establishing  courts  of  the  hundred  or  county, 
nor  manors,  nor  corporations,  municipal  or  otherwise ;  nor  rules  of  descent  and  in- 
heritance, nor  a  variety  of  other  matters,  which  nevertheless  existed,  and  many  of 
which  are  alluded  to.  The  truth  is,  thslt  these  laws  were  only  the  written  laws  of 
the  time,  the  leges  scripkej  but  there  was  a  vast  deal  of  unwritten  law,  leges  non 
scripts,  incorporated  in  institutions  long  established  in  the  country,  and  upon  some 
of  which  it  may  be  that  barbarian  laws  or  usages  engrafted  some  excrescencies,  which 
soon  disappeared.  The  greater  portion  of  these  laws  are  little  worthy  of  the  name ; 
they  were  for  the  most  part  either  precepts  of  morality  or  embody  some  barbarous 
usages,  such  as  pecuniary  compositions,  the  ordeal,  compurgators,  and  the  like,  all 
which  before  long  became  obsolete,  and  such  fragments  as  at  all  resemble  law  are 
rough  and  rudimentary.  To  suppose  that  these  comprised  the  whole  of  the  laws  of 
the  country  would  be  an  egregious  fallacy ;  they  were  merely  the  written  laws  of  the 
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dom,  and  have  since  received  the  general  appellation  of  The  Com- 
mon Law. 

The  history  of  this  body  of  common  law,  with  the  divers  altera- 
tions and  improvements  which  its  rules,  its  principles,  and  its  prac- 
tice have  received  at  different  times  by  acts  of  parliament,  and  by 
the  decisions  of  courts,  we  shall  endeavour  to  investigate  and  de- 
duce in  the  following  Histoiy. 

The  great  obscurity  in  which  all  inquiries  concerning  these 
times  are  involved,  renders  it  impossible  to  trace  the  history  of 
laws  with  much  certainty  (a).  For  the  present,  we  must  be  con- 
tent if  we  can  collect  what  were  the  outline  and  striking  features 
of  the  Saxon  jurisprudence  in  general ;  without  entering  into  any 
nice  discussion  about  the  time  and  manner  of  the  particular 
changes  it  might  undergo  during  the  long  period  before  the 
Conquest. 

If  the  law  of  a  country  is  circumscribed  in  its  extent  by  the 
bounds  of  a  realm,  much  of  its  influence  and  operation  depends  on 
the  internal  divisions  of  it ;  and  a  history  of  the  law  would  be  in- 
complete without  noticing  the  parts  of  a  kingdom  (&)  ;  so  far,  at 

Saxon  or  Dano-Saxon  races,  the  contributions  they  brought,  so  to  speak,  to  the 
general  law  of  the  nation — ^happily  (as  already  observed)  before  long  to  be  discarded. 
And  so  far  from  the  Roman  law  being  sunk  or  lost  in  any  of  those  barbarous  laws,  on 
the  contrary,  it  was  the  Roman  laws  and  institutions  which  have  survived  and  remain 
to  this  day  ;  whUe,  for  the  most  part,  those  rude  and  early  attempts  at  law  have  for 
ages  been  matter  rather  of  antiquarian  reseatoh  than  legal  study.  And  the  only  use 
of  the  study  of  them  at  ajl  is  to  illustrate  what  Montesquieu  long  ago  observed,  that 
barbarous  races  may  indeed  have  usages  but  cannot  have  laws,  and  to  show  that  so 
soon  as  they  were  civilised  enough  to  understand  and  appreciate  regular  law,  they 
would  gladly  avail  themselves  of  the  resources  of  the  Roman  law,  remodelling  and 
modifiying  it  perhaps,  but  still  applying  it  to  their  own  use. 

(a)  This  obscurity  was  not  a  necessary  iqpident  of  the  study ;  for  the  laws  of  Romans, 
of  Romanised  Britons,  and  of  Saxons  and  Danes  have  been  preserved,  and  speak 
plainly  enough;  but  the  author,  having  ignored  the  Roman  law,  and  hardly  given 
sufficient  attention  to  the  Saxon  laws,  lost  the  greater  part  of  the  light  which  was 
available,  and  so  felt  himself  here  in  obscurity.  The  author  was  wrong  in  assuming  that 
all  the  law  there  was  in  this  country  in  the  time  of  the  Saxons  was  comprised  in  the 
laws  they  put  into  writing  ;  whereas  these  were  only  their  first  rude  attempts  at  laws, 
and  there  was  a  vast  deal  of  unwritten  law  practically  embodied  and  in  opera- 
tion in  actual  existing  institutions,  to  be  found  in  the  Mirror  of  Justice  for  instance, 
to  which  he  did  not  advert ;  nor  was  he,  it  will  be  seen,  sufficiently  acquainted  even 
with  the  written  laws  of  the  Saxons,  while  he  avows  that  he  had  given  no  attention 
to  the  Roman  period. 

(b)  Of  this  there  can  he  no  doubt ;  and  therefore,  as  has  been  seen  in  the  Introduc- 
tion, the  Romans  always  established  a  very  complete  and  elaborate  political  organisa- 
tion in  a  conquered  country,  and  thus  Britain  with  other  "  dioceses "  of  the  empire 
were  divided  into  "  provinces,"  and  these  again  were  sub-divided  into  smaller  districts 
under  "comites,"  or  counts,  and  hence  called  "comitates,"  or  counties;  and  there  is 
every  reason  to  believe  that  there  may  have  been  another  system  of  division  into  cen- 
turies and  decennaries,  for  the  Romans  had  such  a  division  in  their  own  country,  and  a 
large  portion  of  this  country  was  colonised  by  Roman  citizens,  whether  of  Roman, 
Briton,  or  foreign  origin.  Such  a  division  was  found  existing  here  soon  after  the 
Saxon  times,  and  no  Saxon  law  established  it,  though  it  is  alluded  to  in  the  Saxon 
laws  as  existing.  And  though  some  of  the  Germans  had  a  system  of  dividing  the 
population  into  centuries,  it  was  only  numerical  and  military  in  its  nature,  and  does 
not  seem  to  have  been  a  civil  and  political  division,  and  territorial  in  its  character,  as 
it  was  among  the  Romans.  To  adapt  it,  however,  to  the  purposes  of  settled  civil 
government,  it  is  obvious  that  it  must  have  been  founded  on  the  number  of  habitations 
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least,  as  the  process  of  legal  proceeding  is  affected  by  provincial 
limits. 

The  division  of  England  into  counties  is  very  ancient ;  but  is 

or  estates  of  free  citizens,  rather  than  on  mere  numbers  of  men ;  and  thus  would  give 
it  a  territorial  character.    On  the  other  hand,  it  will  be  shown  that  this  was  a  mode  of 
division  which,  from  its  nature,  as  necessarily  numerical,  could  not  be  formed  by 
sub-division  of  counties,  or  other  divisions  merely  territorial,  but  must  rather  have 
been  formed  by  aggregation  of  estates  and  habitations,  so  that  the  division  into  counties 
and  hundreds  must  have  been  independent.      The  common  notion  that  counties, 
which  are  local,  were  "  divided  into  "  hundreds,  which  were  originally  numerical,  and 
only  incidentally  territorial,  must  therefore  be  erroneous,  and  that  it  is  so  is  shown 
by  the  fact,   that   parts   of  hundreds   are   sometimes  in  different   counties.      The 
basis  of  the  division  into  hundreds  must  be  sought  in  some  independent  system  pre- 
existing :  and  out  of  which  it  could  be  formed  by  numerical  aggregation,  first  into  tens, 
and  then  into  hundreds.     Now,  such  a  system  existed  among  the  Romans,  in  the 
manorial  system,  the  growth  of  that  colonial  system  which  they  applied  to  the  culti- 
vation of  a  conquered  country.     No  grants  of  land  would  be  made,  except  to  free 
citizens,  whether  of  Eoman,  of  Briton,  or  of  foreign  birth ;  and  these  dwellings  would 
form  the  basis  of  the  division  into  tens  and  hundreds — a  division  which  would  thus 
be  at  once  numerical  and  territorial.     As  the  grants  of  land  would  vary  in  size,  the 
hundreds  would  equally  vary  in  their  extent,  (as  is  found  to  be  the  case) ;  and  also 
would  be  found  partly  in  one  county  and  partly  in  another.     This  latter  fact,  indeed, 
might  also  be  accounted  for  by  the  boundaries  of  the  counties  having  been  subse- 
quently rearranged ;  but  then,  on  the  other  hand,  it  would  also  show  that  the  systems 
of  division  into  counties  and  hundreds  were  distinct  and  independent. .   Further,  the 
view  here  suggested  as  to  the  origin  of  hundreds  is  supported  by  the  close  connexion 
which  has  always  subsisted  between  the  hundreds  and  the  manors.     From  the  earliest 
times  it  has  been  recognised  that  a  hundred  maybe  parcel  of  a  manor,  or  appurtenant  pro- 
perty to  a  manor  (Year-looV:,  11  Hen.  IV.  89  ;  8  Hen.  VII.)     So  a  hundred  might — 
i.e.,  as  a  franchise,  and  not  merely  as  a  territory — be  the  property  of  a  particular  person, 
who,  in  ancient  times,  would  probably  be  called  or  named  from  it,  and  thus  there  is  a 
hundred  in  Devonshire  named  Coleridge  (9  Cohe's  Rep.,  s.  30),  from  which,  no  doubt,  an 
illustrious  family  who  have  been  settled  there,  it  is  known  for  many  generations, 
derived  their  name,  possibly,  long  before  the  Conquest.    The  mention  of  that  name 
reminds  the  editor  that  Sir  John  Coleridge,  in  his  valuable  edition  of  Blackstone's 
Commentaries,  expresses  an  opinion,  as  Lord  Coke  had  done  long  before,  adverse 
to  the  common  notion  that  Alfred  divided  the  counties  into  hundreds,  or  indeed  that 
any  one  so  divided  them  :  and  he  points  out  their  irregularity  of  size  and  position  as 
negativing  that  view.     The  view  of  the  editor,  that  they  were  formed  rather  by  aggre- 
gation than  division,  and  that  the  counties  also  were  so  formed,  is  strengthened  by 
the  extreme  antiquity  of  the  court  "leet "  of  the  hundred,  which,  in  the  Tear-iooh,  is 
seen  to  be  "the  most  ancient  court  in  the  kingdom"  (Year-look,  7  Hen.  VI.  12).     It 
may  here  be  observed,  that  from  want  of  attention  to  the  history  of  the  subject, 
great  doubt  and  obscurity  arose  as  to  the  real  meaning  of  a  "  hundred ; "  and  in  the 
reign  of  Henry  VII.  it  was  actually  said  from  the  bench  that  a  hundred  meant  a  hun- 
dred vills,  or  a  hundred  houses,  or  a  hundred  parishes  ( Tear-booh,  Hen.  VII.)     The 
latter  idea  of  course  is  absurd ;  the  two  former  were  at  variance,  and  were  so,  even 
as  long  ago  as  the  reign  of  Henry  VII.,  by  reason  of  the  changes  and  the  increase  of 
population  ;  so  that  a  hundred  would  contain  of  course  far  more  than  a  hundred  houses. 
But  it  was  not  so  at  the  time  when  the  country  was  colonised  by  the  Eomans,  nor  at 
the  time  of  the  invasion  by  the  Saxons.     The  derivation  suggested,  however — ^from 
the  manorial  system,  founded  by  the  Eomans — makes  all  plain,  and  reconciles  these 
views.     For  although,  originally,  the  hundred  would  mean  a  hundred  free  citizens, 
that,  in  the  country,  would  mean  a  hundred   villas,  and  the  local  and  numerical 
division  would  coincide.     In  course  of  time,  as  the  villeins  became  emancipated,  and 
the  villas  became  the  centres  of  clusters  of  houses  of  free  tenants,  vills  or  towns  would 
arise  ;  and  to  this  day,  in  remote  parts,  a  farm  is  called  a  town.     And  though  these 
would  be  of  too  late  a  formation  to  have  been  municipalities  under  the  Roman  system, 
they  would,  many  of  them,  become  "boroughs"  under  the  Saxon  system,  which  was, 
like  other  Saxon  customs,  superinduced  upon  the  Roman  institutions.     "  Borhs, '  or 
boroughs,  under  the  Saxon  system,  were  simply  aggregations  of  freemen  into  tens  for 
the  purpose  of  mutual  guarantee  and  self-defence ;    and  thus,   side  by  side  with 
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said  to  Have  been  reduced  to  its  present  appearance  by  Alfred  (a). 
That  great  prince  carried  his  scheme  yet  further  ;  and  subdivided 
counties  into  hundreds,  and  hundreds  again  into  tytUngs.  This 
parcelling  out  of  the  kingdom  into  small  districts,  was  made  sub- 
servient to  the  well-ordering  of  the  police,  and  the  due  administra- 
tion of  justice ;  as  will  be  seen  presently.  There  was  another  divi- 
sion purely  ecclesiastical  (6).    Parishes,  and  even  mother-churches, 

the  Roman  cities  or  muncipalities  rose  up  the  Saxon  villages,  towns,  and  boroughs. 
That  the  municipal  system  in  England  was  of  Roman  origin  is  historically  clear. 
Lord  Coke  indeed  states  that  boroughs  were  villas,  viUs  or  towns,  and  were 
in  former  times  taken  for  those  companies  of  ten  families,  which  were  one  another's 
pledge,  and  therefore  in  the  Saxon  laws  called  "borhs"  or  burghs  (1  Inst.  109). 
But,  as  already  shown,  the  aggregation  of  families  into  tens  was  of  Roman  origin, 
and  only  adopted  by  the  Saxons  into  their  frankpledge  system,  or,  rather,  probably  sug- 
gested it.  And  it  is  hardly  necessary  to  say  that  the  Roman  system  was  essentially 
municipal,  and  encouraged  municipal  corporations ;  and  it  is  certain  that  most  of  our 
cities  can  be  traced  to  Roman  times,  while  the  boroughs  are  of  later  and  Saxon  origin. 
In  the  Mirror,  the  body  of  which  was  written  in  the  Saxon  laws,  it  is  said  that 
villeins  are  tillers  of  land,  dwelling  in  upland  (i.e.,  country  villages) ;  for  of  vil  cometh 
"  villeins."  And  the  derivation  of  it  from  the  Roman  "  villa "  is  obvious.  And  as 
Littleton  said,  "  Every  burgh  is  a  vill,  but  not  e  comierso,"  and  a  vill,  from  villa,  was 
originally  the  Roman  phrase  for  a  house  in  the  country,  while  '  town '  was  the  Saxon 
or  British  word  for  it.  And  thus,  as  Lord  Coke  says,  the  villeins  or  cultivators 
were  so  called  from  ihe  word  "  vUla,"  being  attached  to  the  villa  or  country  house,  or 
the  estate  belonging  to  it,  i.e.,  the  manor.  Thus  the  whole  organisation  of  the 
country,  political,  social,  or  municipal,  appears  to  have  been  of  Roman  origin. 

{a)  The  popular  notion  had  long  been  that  he  first  made  this  division.  Even 
in  Lord  Coke's  time  this  was  understood  to  be  a  fallacy,  arising  from  a  passage  in 
William  of  Malmesbury,  which  was  either  erroneous,  or  has  been  misunderstood. 
Lord  Coke  pointed  out  that  the  realm  was  divided  into  shires  and  counties,  cities  and 
farms,  by  the  Britons,  by  which  he  means  the  Roman  Britons  ;  for,  he  says,  the 
Romans  called  the  county  comitatus,  and  the  principal  officer,  consul ;  so  that 
King  Alfred's  division  of  shires  and  counties  was  but  a  renovation  or  more  exact 
description  of  the  same  (1  Inst.  168).  Thus  Lord  Coke  cites  a  passage  from  the 
laws  of  Edward  ; — "  Apud  Britones  temporibus  Somanorum  in  Regno  isto  Britanniae, 
vooabantur  senatores,  qui  postea  temporibus  Saxonum,  vooabuntur  Aldermani,  &c." 
And  agaiA,  "  Verum  quodmodo  vocatur  comitatus,  olim  apud  Britones  temporibus 
Bomanorum  in  regno  isto  Britannise,  vooabantur  consulatus  ;  et  qui  modo  vocatur  vice 
comites,  tunc  temporis  vice  consules  vocabantur."  Thus,  in  the  time  of  the  Saxons 
themselves,  it  was  recognised  that  these  primitive  institutions  and  divisions  of  the  coun- 
try were  as  ancient  as  the  times  of  the  Romans.  The  truth  is,  that  our  whole  system 
came  from  the  Romans,  and  the  Saxons  only  gave  them,  in  some  instances,  new  names 
or  new  arrangement.  This  seems  indeed  indicated  by  the  way  in  which  the  author 
puts  it. 

(6)  A  parish  is  an  ecclesiastical  division,  as  a  vill  or  town  is  a  civil  division  ;  but, 
as,  originally,  where  there  was  a  vill  or  town,  there  was  spiritual  provision  made 
for  the  inhabitants,  the  parish  was  presumed  to  be  identical  with  the  vill  until  the 
contrary  appeared,  and  indeed  Lord  Coke  lays  it  down  that  there  could  not  be  a 
town  without  a  church  (1  In$t.  169) ;  for  a  town  meant  at  first  a  vill,  from  the  villa  of 
the  lord  of  the  manor  ;  and  though  no  doubt  the  provision  was  first  made  by  lords 
of  manors,  on  the  other  hand,  a  parish  might  contain  a  whole  hundred,  as  the 
parish  of  Fountain  Dean  (Skin.  50 ;  Addison  v.  Otway,  Freeman's  Hep.  218).  If  the 
hundred  happened  to  be  small,  and  the  lords  of  manors  poor,  they  might  aggregate 
together  to  make  a  provision ;  and  this  permanent  provision  or  endowment  for  a 
specific  place  or  district  created  a  parish.  There  can  be  little  doubt  that  the  manorial 
system  was  the  basis  of  the  parochial,  and  that  the  lords  or  owners  of  estates  made 
this  provision,  either  for  churches  on  their  own  manors,  or  for  churches  for  districts 
formed  from  several  manors.  In  course  of  time  the  spiritual  district  thus  formed  for 
each  church  would  be  known,  and  thus  would  constitute  an  ecclesiastical  division. 
So  the  offerings  which  were  originally  voluntary  would   become  customary,  and 
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were  known  so  early  as  the  time  of  king  Edgar,  about  "the  year 
970 ;  for  the  consecration  of  tythes  before  that  time  being  arbi- 
trary, it  was  ordained  by  a  law  of  that  king,l  that  all  tythes  should 
be  paid  ecclesice  ad  qimm  parochia  pertinet.  Besides  these  divi- 
sions, there  was  another  that  had  reference  to  the  conditions  under 
which  the  land  of  every  one  was  possessed ;  a  division  which  re- 
garded the  nature,  description,  and  incidents  of  landed  property. 
On  this  together  with  that  of  counties,  depended  the  bounds  and 
extent  of  judicature. 

The  lands  of  the  Saxons  were  divided  into  thain-  Thainiand  and 
land  and  reveland  (a).     Land  granted  to  the  thains,      Reveiand. 
or   lords,  was   called   thainland :    That  over   which  the  king's 

lastly  would  be  rendered  obligatory  by  law,  and  tlien  would  arise  the  necessity  for 
some  legal  appropriation  of  the  tithes  to  these  ecclesiastical  divisions.  Hence  the  law 
of  Edgar  that  tithe  be  rendered  to  the  old  church  to  which  the  district  belongs,  and 
be  paid  both  from  the  lord's  own  demesne  land  and  from  the  land  of  the  Tilleins,  so 
far  as  it  was  cultivated  (Laws  of  Bdgar,  1) ;  but  that  if  any  lord  had  a  church  on  his 
own  land,  he  might  give  a'third  of  the  tithes  thereto ;  that  is,  in  cases  where  the  lord 
had  built  a  church  on  his  land,  subsequent  to  that  which  had  by  custom  become  the 
mother-church  of  the  district  (Laws  of  Edgcur,  c.  2).  The  Saxon  word  here  used  is 
rendered  in  the  Latin  version  "  parish  ; "  and  it  will  be  observed  that  the  earliest  law 
relating  to  the  subject  connects  the  parochial  endowments  with  the  manor.  The 
author  had  omitted  all  mention  of  the  origin  of  the  manorial  system,  which  naturally 
would  have  preceded  the  parochial. 

(a)  No  mention  is  made  of  this  division  in  the  Saxon  laws,  but  it  is  found  in 
Domesday.  It  seems,  however,  rather  fiscal  than  political.  Lord  Coke  says  ; — 
"  It  is  to  be  observed  that,  in  the  book  of  Domesday,  land  holden  by  knights' 
service  was  called  Tainland,  and  land  holden  by  socage — i.e.,  rent  or  certain  services 
— was  called  Reeveland,  which  appeareth  in  that  it  is  said  there  :  '  Hsec  terra  fuit  terra 
regis  Eduardi  Tainland;  sed  postea  conversa  est  in  Eeveland'"  (1  Inst.  86).  Elsewhere, 
he  says  that  the  tains  (thanes)  held  of  the  king  by  military  service,  and  were  free- 
holders, and  were  sometimes  called  milites  regis,  and  their  land  called  thane  land.  But 
thainus  regis  was  a  baron  ;  and  there  were  lesser  thanes  who  did  not  hold  of  the 
king,  but  of  great  thanes  (Ihid.  6).  Hence,  it  appears  that  thane  land  was  originally 
held  on  knight-service  from  the  baron,  but  afterwards  some  of  it  became  freehold 
land,  and  included  land  not  held  of  the  crown,  but  of  other  proprietors.  All  the 
manors  were  the  freeholds  of  the  lords  ;  their  villein-tenants  holding  of  them  by 
servile  tenures.  As  to  the  reveland,  it  meant  land  held  of  the  king  by  tenure  other- 
wise than  military.  Afterwards,  in  describing  tenure  by  knight-service.  Lord 
Coke  says : — "  In  ancient  times  they  which  held  by  knight-service  were  called  milites, 
and  held  by  such  service  for  the  defence  of  the  realm,  and  had  their  privileges,  espe- 
cially freedom  from  tallages  or  taxes"  (76).  In  Domesday  it  is  written  :  "  Quod 
thainus  vel  miles  regis  moriens,  pro  relevanti  dimittebat  regi  omnia  arma  sua,"  &c. 
Thus,  therefore,  Tainland  meant  land  held  by  military  service,  and  free  from  the  taxes 
the  sheriff  coUeoted,  and  Eeveland  meant  land  liable  to  such  taxes.  It  is  to  be  observed 
that  there  are  many  manors  in  the  lands  of  the  crown,  the  tenants  of  which,  who  were 
called  tenants  in  ancient  demesne  (from  their  holding  under  portions  of  the  ancient 
demesnes  of  the  crown),  owed  contributions  in  kind  for  the  supply  of  the  sovereign, 
which  were  afterwards  commuted  by  talliages  ;  and  so  of  the  tenants  in  burgage — 
i.e.,  tenants  of  houses  in  ancient  burghs  or  vills  on  lands  belonging  to  the  demesnes 
of  the  crown  (Maddox,  520).  Now,  when  these  were  held  by  the  thanes,  they 
settled  for  these  talliages  ;  otherwise, — i.e.,  if  in  the  lands  of  the  crown,— they  were 
accounted  for  by  the  sheriff.  In  process  of  time  the  lands  in  ancient  demesne  were 
let  out  or  farmed  at  rents,  and  other  land  not  of  ancient  demesne  were  so  let  or 
farmed.  Such  lands  as  the  above  were  held  by  the  crown  for  profit,  and  so  came 
under  the  jurisdiction  of  the  king's  fiscal  officer,  the  sheriff  (shire-reeve  or  steward) ; 
but  land  held  on  knight-service  was  held,  not  for  profit,  but  the  defence  of  the 
realm,  and  so  was  not  deemed  imder  the  jurisdiction  of  the  sheriff. 

^  Leg.  Eadg.  cap.  i. 
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officer  (called  ia  their  language  shire-reve,  since  sheriff)  had 
jurisdiction,  was  called  reveland.  Again,  the  former  being 
held  by  charter,  was  otherwise  called  bocland,  or  iooUand  (a): 

(a)  The  learned  author  is  not  quite  accurate  here.  The  earliest  mention  of 
"bocland"  ia  in  the  laws  of  Alfred  (141)  :  "  The  man  who  has  bocland,  and  which 
his  kindred  left  him  ;  he  must  not  give  it  from  his  kindred,  if  there  be  writing  or 
witness  that  it  was  forbidden  by  those  men  who  at  first  acquired  it,  and  by  those 
who  gave  it  to  him,  that  he  should  do  so"  (Anglo-Saiam  Laws,  vol.  i.  p.  89).  Then, 
in  the  laws  of  Edward  (a.d.  900),  it  was  ordained  as  to  "  one  who  denied  justice  to 
another,  either  in  bocland  or  in  folcland,"  that  he  should  give  him  a  term  re- 
specting the  folcland,  when  he  should  do  him  justice  before  the  reeve  (the  sheriff) ; 
but  if  he  had  no  right  either  to  the  bocland  or  folcland,  he  who  denied  the  right 
should  pay  a  fine  to  the  king  {Laws  of  Edward,  s.  2  ;  Ang.-Sax.  Laws,  v.  i.  p.  161). 
In  the  same  laws  mention  is  made  of  "folo-right."  And  among  the  Saxon  oaths 
there  is  this,  which  evidently  refers  to  land  ;  "  Bequeathed  it,  and  died  he  who  it 
owned  v/ith  full  folh-right,  so  as  it  his  elders  lawfully  got  and  let  and  left  in  power  of 
him  whom  they  well  g&ted ;  and  so  I  have  it  as  he  gave  it  who  had  it  to  give,  and  I 
possess  it  as  my  own  property"  {A.-S.  Laws,  v.  i.  p.  183).  By  the  laws  of  Edgar, 
"  folk-right"  was  to  be  pronounced  every  term  in  the  county  court  (v.  7),  and  if  a 
thane  had  a  church  on  his  bocland,  he  might  give  a  third  of  his  tithes  to  its  support 
{A.-S.  L.,  p.  263).  In  the  laws  of  Ethelred  it  is  enacted  that  the  king  should  have 
the  fines  of  those  who  had  bocland  {Ibid.,  283).  By  one  of  the  laws  of  Canute,  if  an 
outlaw  had  bocland,  it  should  be  forfeited  to  the  king  (s.  13,  A.-S.  Laws,  v.  i.,  p.  383). 
From  these  passages  it  will  be  seen,  (1.)  that  the  bocland  was  inheritable  and  dis- 
posable, though  it  might,  by  special  condition  in  the  donation,  be  entailed  or  limited 
to  the  family  of  the  donor ;  (2.)  that  as  to  bocland,  it  could  become  forfeited  to  the 
king  by  the  crime  of  the  owner,  whereas  this  was  not  so  as  to  folcland  ;  (3.)  that 
.  claims  as  to  folcland  were  determined  by  the  sheriff  in  the  county  court,  whereas  it 
should  seem  that  claims  of  bocland  were  determinable  in  the  king's  courts.  So  much 
information  on  the  subject  is  derivable  from  the  Saxon  laws  themselves.  Spelman 
describes  folcland  as  "  terra  popularis  quse  jure  communi  possidetur,  sine  soripto " 
{Gloss.  Folcland).  In  another  place  he  distinguishes  it  from  bocland  thus  : 
"  Prsedia  Saxonis  duplici  titulo  possidebant ;  vel  scripti  authoritate,  quod  bocland 
vocabunt ;  vel  populi  testimonio,  quod  folcland  dixere"  {Ibid.,  Bocland).  These 
definitions,  it  will  be  observed,  are  quite  different — the  former  making  the  distinc- 
tion one  of  tenure,  the  latter  one  rather  of  mere  title  or  conveyance.  Spelman, 
however,  and  Lambard,  erroneously  imagined  that  folcland  was  only  possessed  by  the 
common  people  ;  and  Blaokstone  still  more  erroneously  (following  Somner)  supposes 
it  was  land  held  in  villenage.  It  should  seem  that  folcland  was  not  inheritable  or 
devisable  except  by  special  grant.  But  there  are  deeds'  or  wills  in  which  the  ovraers 
of  folcland  beg  that  it  may  be  permitted  to  descend  to  their  sons  {Anglo-Saxon  Diet., 
App.  ii.  2).  A  learned  author  says  : — "  Folcland  was  the  land  of  the  folk,  or  people. 
It  was  the  property  of  the  community.  It  might  be  occupied  in  common,  or  pos- 
sessed in  severally  ;  and  in  the  latter  case  it  was  probably  parcelled  out  to  individuals 
in  the  folkmote,  and  the  grant  sanctioned  by  the  freemen  who  were  present.  But 
while  it  continued  to  be  folcland,  it  could  not  be  alienated  in  perpetuity ;  and  there- 
fore, on  the  expiration  of  the  term  for  which  it  had  been  granted,  it  reverted  to  the 
community,  and  was  again  distributed  by  the  same  authority"  {Allem!s  Inquiry  into 
the  Rise  and  Growth  of  the  Soyal  Prerogative,  p.  143).  The  definition  here  given 
remarkably  resembles  that  of  the  public  lands  among  the  Romans,  and  affords  another 
instance  of  the  illustration  of  our  ancient  'law  derivable  from  the  Roman.  The 
same  learned  writer  also  points  out  that  the  folcland  was  assignable  to  the  thanes  on 
military  tenure — i.e.,  on  condition  of  military  services — and  that  again  resembles  the 
public  lands  of  the  Romans.  Mention  is  made  in  the  Anglo-Saxon  laws  of  land  held 
in  common  by  the  ceorls  or  husbandmen  {Laws  of  Ina,  s.  42).  Folo-right  was  the 
original  unwritten  understood  compact  or  custom  by  which  every  freeman  enjoyed 
his  land,  and  folcland  was  one  of  those  rights.  The  same  learned  author  defines 
bocland  as  "  land  held  by  book  or  charter — that  is,  land  which  had  been  severed  by  an 
act  of  government  from  the  folcland,  and  converted  into  an  estate  of  perpetual  in- 
heritance. It  might  be  held  by  any  freeman,  and  most  of  the  land  of  the  higher 
thanes  consisted  of  it.  It  was  alienable  and  devisable  at  the  will  of  the  proprietor, 
and  might  be  limited  in  its  descent,  and  it  was  forfeited  by  various  delinquencies  to 


CHAP.  I.  j        NATURE  OP  TITLES  OE  JURISDICTIONS  OVER  LAND.       11 

Land  of  the  other  kind,  being  held  without  writing  (probably 
by  those  who  remained  of  the  first  inhabitants  of  the  coun- 
try), was  otherwise  called  folcland ;  a  distinction,  which,  after 
the  feudal  law  was  established,  received  other  appellations  of  a 
similar  import  (a).  That  within  the  jurisdiction  of  the  sherifi",  was 
then  called  allodial :  That  held  of  lords^  feudal.  The  possessors 
of  such  as  has  since  been  called  aUodial,  were  styled,  in  the  laws 
of  those  times,  liberi  ;  being  subject  to  the  king  alone  in  his  poli- 
tical capacity  ;  in  contradistinction  to  tenants  under  the  dominion 

the  state."  He  adds, — "  Estates  in  perpetuity  were  usually  created  by  charter,  after 
the  introduction  of  writing,  and  on  that  account  bocland  and  land  of  inheritance  are 
often  used  as  synonymous."  This,  however,  appears  to  confound  title  and  tenure, 
for  at  a  far  later  period  feoffments  in  fee  were  common — ^that  is,  transfers  of  an 
absolute  and  inheritable  property  by  mere  open  delivery  of  the  land  ;  and  the 
learned  writer  indeed  adds  :  "  At  an  earlier  period  they  were  conferred  by  delivery, 
nor  was  this  practice  entirely  laid  aside  after  the  introduction  of  writing."  It  is 
not  therefore  correct  to  say  that  all  the  lands  of  the  Saxons  were  either  fololand  or 
bocland.  When  land  was  granted  in  perpetuity,  it  ceased  to  be  folcland,  but  it  could 
not  with  propriety  be  termed  bocland,  unless  it  was  conveyed  by  a  written  instru- 
ment. The  best  possible  definition  of  the  term  folcland  is  afforded  in  a  passage  in 
the  Mirror,  in  which,  describing  the  condition  of  the  country  in  the  earlier  times,  it 
says,  that  "  some  had  their  lands  to  hold  by  homage  and  by  service  for  the  defence  of 
the  realm,  and  some  by  villein  customs,  as  to  plough  the  lord's  lands,  to  reap,  and 
cut,  and  carry  his  corn  and  hay  ;  and  although  the  people  have  no  charters,  deeds, 
nor  muniments  of  their  lands,  nevertheless,  if  they  were  ejected,  they  might  be 
restored  to  their  estates,  because  they  could  show  the  certainty  of  their  services  and 
works  by  the  year,  as  those  that  their  ancestors  before  them  a  long  time  had  rendered ; " 
and  then  it  is  added  that  king  Edward  in  his  time  caused  inquiry  to  be  made  of 
those  who  held  of  him  by  services,  as  to  their  lawful  customs.  It  is  mentioned  also 
that  a  lord  might  give  a  villein  land  to  hold  to  his  heirs,  even  by  taking  his  homage 
for  it,  without  any  deed.  Thus  the  great  body  of  the  people  held  their  lauds  without 
deeds,  and  only  by  the  evidence  of  actual  possession  and  enjoyment  upon  certain  known 
services  notorious  to  the  people,  and  attested  by  them,  and  therefore  called  fole-right," 
for  on  any  question  the  "  folc"  would,  in  the  folomote  or  county  court,  testify  about 
it.  And  as  the  great  body  of  the  people  held  their  lands  by  the  evidence  of  custom, 
this  was  what  made  them  after  the  Conquest  call  so  often  for  the  customs  of  king 
Edward — i.e.,  the  customs  known  in  his  time. 

(a)  The  next  paragraph  is  obviously  erroneous.  It  confounds  two  divisions  or  classi- 
fications which  are  plainly  distinct  and  different.  The  one — the  distinction  between 
bocland  and  folcland— relates  rather  to  the  nature  of  the  ground  of  the  right,  be  it 
deed  or  be  it  custom ;  the  other  relates  entirely  to  the  nature  and  quality  of  the 
right,  be  it  feudal  or  allodial  in  its  tenure.  And  the  author  also  further  confounds 
these  divisions  with  the  distinction  between  thaneland  and  reveland,  which  again  is 
quite  different  and  distinct.  There  might  be  bocland  not  inheritable,  there  might  be 
folcland  which  was.  There  might  be  feudal  land  which  was  not  bocland,  (indeed 
feudal  tenure  was  never  created  by  deed,)  and  yet  would  not  be  folcland,  as  not  held 
by  popular  custom,  but  by  military  tenure.  The  fiscal  jurisdiction  of  the  sheriff,  again, 
had  nothing  to  do  with  feudal  land  or  allodial  land  ;  not  the  former,  for  the  services 
were  military;  nor  the  latter,  because  there  were  no  services  at  all ;  the  distinction 
between  feudal  and  allodial  being  that  the  one  was  derived  from  fee-od,  meaning 
land  held  by  way  of  fee  or  reward,  and  therefore  reverting  on  failure  of  the  same  ; 
and  the  other  from  all-od,  or  land  not  so  held,  but  held  in  full,  entire  property  without 
any  tenure  or  liability  to  service.  Allodial  land  meant  land  inheritable,  and  not 
feudal,  nor  subject  to  services,  the  owner  being  absolute  owner,  and  subject  only  to 
the  crown  in  its  political  capacity,  and  therefore  not  contradistinguished  from  tenants 
who  held  under  tenure  of  services  to  thanes,  but  from  tenants  who  held  under  tenure 
of  services  to  the  crown  ;  that  is  to  say,  what  we  now  call  "  estate  in  fee-simple."  It 
may  be  proper  here  to  mention  that  in  the  ancient  language  of  the  law  the  custom 
of  the  country  meant  the  custom  of  the  county,  and  thus  Bracton  and  Glauville 
speak  of  the  customs  of  the  different  counties  (lib.  xiv.,  c.  8). 
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of  the  thains,  who  were  called  vassals,  being  subject  to  the  control 
also  of  their  lord. 

The  civil  state  of  the  Saxons  was  of  this  kind. 

ree^Den.      ^^^  whole  nation  consisted  of  freemen  and  slaves. 

The  freemen  were  divided   into  two  orders,  the  nobles  and  the 

ceoris  (a).     The   nobles  were   called   thanes,  and  were  of  two 

(a)  This  distinction  is  drawn  much  too  sharply,  and  is  indeed  not  accurate.  There 
were  nohlee,  freeholders,  villeins,  and  slaves,  all  quite  distinct  classes.  There  were 
freemen,  who  were  neither  nobles  nor  ceorla.  The  ceoris  (pronounced  churls)  were 
the  villani  of  the  Roman  times  and  the  villeins  of  the  Normans  ;  and  they  were  not 
freeholders,  but  held  on  servile  tenure  ;  and  though  they  were  quite  different  from 
the  "  theows,"  or  slaves,  they  were  a  species  of  serf,  and  were  apparently  distinguished 
from  the  freemen,  the  liberi  homines,  who  were  freeholders.  The  distinction  between 
"  freemen,"  and  "  ceoris,"  and  "  theows  "  will  be  found  drawn  throughout  the  Anglo- 
Saxon  laws  from  the  earliest  times,  of  Ethelbert  {Ang.-Saxon  Laws,  v.  i.  p.  9).  The 
ceoris  or  villani  were  no  doubt  an  inferior  order  of  freemen,  and  themselves  had 
theows  or  slaves  (I/aws  of  Sing  Alfred,  25),  and  they  often  rose  to  the  rank  of  free- 
men by  acquiring  land.  The  "  theows "  or  slaves  were  either  Saxons  or  Britons 
{Laws  oflna,  s.  24) ;  and  it  should  seem  from  direct  evidence  of  the  laws,  and  the  resem 
blanoe  in  sound  between  the  word  "theowe"  and  "thieve,"  that  "thieves"  were 
made  "  theows,"  and  condemned  to  slavery  {Laws  of  King  Edwa/rd,  s.  29).  The  lesser 
thanes  were  simply  freeholders,  and  a  "  ceorl "  might  rise  to  the  same  rank  if  he  had 
acquired  land  to  the  amount  considered  equivalent  to  a  qualification  {Anglo-Saoam 
Laws,  p.  189) ;  so  a  Briton  might  be  free,  even  though  he  had  no  land,  and  might 
rise  to  the  rank  of  a  ceorl.  The  highest  temporal  rank  was  that  of  the  earl ;  the 
next  was  that  of  the  king's  thanes,  or  nobles  ;  then  came  the  freeholders,  who  were 
the  lesser  or  "medial"  thanes,  usually  holding  of  the  king's  thanes  {Anglo-Saxon 
Laws,  V.  i.  pp.  192,  193).  Then  came  the  "ceoris,"  or  villeins,  and  lastly  the 
"  theows  "  or  slaves.  The  qualification  was  that  of  property,  or  rather,  to  be  more 
accurate,  a  property  qualification  was  required.  "  If  a  ceorl  thrived,  so  that  he  had 
freeholds  of  his  own,  land  and  church  and  kitchen,  i.e.,  house,  and  a  seat  in  a  church, 
and  did  special  duty  in  the  king's  hall,  then  he  was  thenceforth  thought  worthy  of 
thane-right.  And  if  a  thane  thrived  so  that  he  served  the  king,  and  had  a  thane  who 
followed  him,  &;o.,  he  became  a  king's  thane  ;  and  if  a  thane  thrived  so  that  he  became 
an  earl,  then  was  he  thenceforth  thought  worthy  of  earl-right.  And  if  a  merchant 
thrived  so  that  he  fared  twice  over  the  wide  sea  by  his  own  means,  then  was  he 
thought  woirthy  of  thane-right.  And  so  of  a  scholar  who  through  learning  thrived  so 
that  he  had  holy  orders,"  &o.  {Anglo-Saxon  Laws,  v.  i.  p.  193).  The  alderman  was  the 
chief  of  a  hundred  {Laws  of  Edga/r,  8),  as  the  earl  or  count  was  of  a  county  ;  and  the 
sheriff  (shire-reeve)  was  the  deputy  of  the  earl,  and  hence  called  viscount  {Laws  of  King 
Athdstane,  91 ;  Laws  of  King  Edgar,  13).  The  grades  of  rank  were  earls,  king's  thanes, 
and  lesser  thanes  {Laws  of  Canute,  s.  72),  "  Taini  lex  est  ut  sit  dignus  rectitudine 
testamenti  sui"  (Reotitudines  Singularum  Ver&oniaxam,  Laws  of  AnglQ-Saxons,-p.  iZZ). 

With  regard  to  the  condition  of  men  before  the  Conquest,  the  author  omitted  to 
notice  two  passages,  one  in  Beaoton,  and  the  other  in  the  Mirror.  These  passages 
show  that  there  were  under  the  thanes  a  class  of  men  who  held  land  by  free  services 
or  customs,  who  were  gradually  raised  to  the  position  of  freeholders,  and  this  is  con- 
firmed by  the  Saxon  laws.  The  Mirror  says  that  by  the  first  conquerors — which 
must  mean  the  Saxons  or  Danes — the  earls,  and  barons,  and  knights  were  feoffed  of 
lands  in  knight-service  ;  and  villeins  of  viUenages,  whereof  some  receive  other  lands 
without  obligation  of  service,  as  in  frankalmoigne  ;  and  some  to  hold  by  homage  and 
service  for  defence  of  the  realm  ;  and  some  by  villein  customs,  as  to  plough  the  lord's 
lands,  to  reap,  cut,  and  carry  his  corn  and  hay,  without  giving  of  wages  ;  and  that  king 
Edward  in  his  time  caused  inquiry  to  be  made  of  all  such  who  so  held  and  did  to  him 
such  service ;  and  afterwards  (i.e.,  after  the  Norman  Conquest),  many  of  these  villeins, 
by  wrongful  distresses,  were  forced  to  do  their  lords  other  services  to  bring  them  into 
servitude  again  (c.  2,  s.  28). 

And  this  certainly  agrees  with  a  passage  in  Bracton,  which  states  to  the  same 
effect :  "  Fuerunt  in  conquestu  liberi  hommes  qui  libere  tenuerunt  tenementa  sua 
per  libera  servitia,  vel  per  Uberas  consuetudiues,  et  cum  per  poteutiores  ejecti 
essentpostmodum  reversi  receperunt  eadem  tenementa  sua  tenendain  villenagio  faci- 


CHAP.  I.j      RANKS,  AND  OEDEES  OP  THE  PEOPLE.  13 

kinds ;  the  Icing's  thanes  and  the  lesser  thanes.  The  distinc- 
tion between  them  seems  to  be,  that  the  former  were  next  in 
rank  to  the  king,  and  independent ;  the  latter  were  depend- 
ent on  the  king's  thanes,  and  seem  to  have  occupied  lands  of 
their  gift,  for  which  they  paid  rent,  services,  or  attendance 
in  war  and  peace.  Noble  descent  or  possession  of  land  w^ere  the 
two  qualifications  that  raised  a  man  to  the  rank  of  thane.  The 
inferior  rank  of  freemen,  called  ceorls,  were  chiefly  employed  in 
husbandry ;  so  much  so,  that  a  ceorl  and  a  husbandman  became 
almost  synonymous.  These  persons  cultivated  the  farms  of  the 
nobility,  for  which  they  paid  rent ;  and  they  seem  to  have  been 
removable  at  pleasure^  (a).  The  next  order  of  people,  and  a  very 
numerous  body  they  were,  was  that  of  the  slaves 
or  villains  ;  a  lower  kind  of  ceorls^  (b),  who  being 
part  of  the  property  of  their  lords  ^  (c),  were  incapable  of  holding 
any  themselves.  These  are  the  persons  who  are  described  by  Sir 
William  Temple,  as  "  a  sort  of  people  who  were  in  a  condi- 
tion of  downright  servitude,  used  and  employed  in  the  most 
servile  works ;  and  belonging,  they,  their  children,  and  effects, 
to  the  lord  of  the  soil,  like  the  rest  of  the  stock  or  cattle  upon 
it"  (d).  However,  the  power  of  lords  over  their  slaves  was  not 
absolute.     If  the  owner  beat  out  a  slave's  eye  or  teeth,  the  slave 

epdam  inde  opera  servilia  sed  certa  et  nominata,  et  nihilhominua  libera  quia  licet 
faciant  opera  servilia"  (Ih.  i.  c.  11,  fol.  7).  Hence  it  appears  that  the  ceorls  were 
freemen,  who,  however,  had  not  generally  their  lands  on  freehold  tenure,  but  in  viUen- 
age,  and  that  they  were  gradually  having  their  tenure  raised  to  freehold  by  their 
services  being  rendered  certain  and  their  tenure  inheritable.  And  this  quite  agrees 
with  the  Saxon  laws  which  distinguish  the  ceorls  from  the  theows  or  slaves;  and 
throughout,  speak  of  them  as  freemen,  and  yet  at  the  same  time  speak  of  them  as  some- 
times acquiring  freehold  lands,  which  shows  that  though  their  persons  were  free,  their 
lands  were  not  so,  in  general. 

(a)  This  and  what  follows,  it  will  be  seen,  is  erroneous.  The  ceorls  were  the 
villeins,  and  they  originally  held  lands  of  their  lords  on  condition  of  agricultural 
service,  which  in  a  certain  sense  was  servile,  but  in  reality  was  not  so,  as  the  actual 
work  was  done  by  the  theows  or  slaves,  which  our  author  confounds  with  the  ceorls 
or  villeins.  The  ceorls  did  not  pay  rent,  and  were  not  removeable  at  pleasure  ;  they 
went  with  the  land,  and  rendered  services,  uncertain  in  their  nature,  and  therefore 
opposed  to  rent.  They  were  the  originals  of  copyholders,  who  were  deemed  to  hold 
according  to  the  custom  of  the  manor,  and  not  merely  according  to  the  will  of  the 
lords ;  and  hence,  in  the  laws  of  the  Conqueror,  it  was  said,  that  they  could  not  be 
removed  at  pleasure,  so  long  as  they  rendered  their  accustomed  services.  Here  the 
force  of  custom  is  seen,  in  modifying  or  creating  rights.  The  distinction  between  the 
ceorls  and  the  slaves  will  be  manifest,  and  yet  in  the  next  sentence  they  are  con- 
founded. 

(5)  These  slaves  were  not  ceorls,  but  theows  were  slaves. 

(c)  All  this  applied  only  to  the  theows  or  slaves,  not  to  the  villeins  or  ceorls. 
Throughout,  the  author  confounds  these  classes,  the  reason  being,  as  appears  from 
the  authorities  he  cites  on  this  subject,  that  he  took  them  at  second-hand,  instead  of 
consulting  the  laws  themselves. 

(d)  It  is  not  worth  while  to  verify  this  quotation,  (for  which  no  reference  is  given), 
since  it  is  certainly  wrong,  as  wiU  be  seen  from  what  has  been  stated. 

'  Spelm.  Feuds,  p.  14.        '  Persons  of  this  rank  were  called  by  the  Saxona  Theow, 
or  Theowmm,  as  appears  by  LL.  "WiU.  Conq.  65,  66,  and  in  LL.  Hen.  I.  77,  78.  servi. 
3  Spehn.  Feuds,  p.  14.    
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recovered  his  liberty^ :   if  he  killed  him,  he  paid  a  fine  to  the 
king  2.    These  slaves  were  of  two  kinds,  praedial  and  domestic. 

We  shall  next  take  notice  of  the  judicature  of  the  Saxons,  which 
depended,  as  we  before  said,  on  the  division  of  land.  In  the  thain- 
land,  the  thain  himself  was  the  judge  (a) :  so  the  judge  of  the  reve- 

(a)  That  is  to  say  in  the  eourt-baron,  the  court  of  the  lord  of  the  manor.  It  was 
only  in  a  court-baron,  or  court  of  a  manor,  that  (apart  from  every  special  liberty  or 
franchise)  there  was  any  other  local  jurisdiction  than  that  of  the  courts  of  the  hun- 
dred of  the  county.  On  the  other  hand,  it  will  be  observed  that  the  court  of  the 
lord  of  a  manor  was  quite  different  from,  and  not  in  any  way  derived  out  of  the 
county  court,  nor  connected  with  it  at  all,  as  the  hundred  court  was  ;  it  was  rather 
a  different  jurisdiction,  independent  of  the  county  court.  This  is  noted  because  in  a 
subsequent  passage  the  author  speaks  of  the  court-baron  as  derived  from  the  county 
court — a  great  mistake,  arising  from  his  not  having  traced  the  origin  of  the  manorial 
system,  and  seen  how  distinct  it  was  from  the  political  system,  to  which  the  county 
belonged.  So  the  next  paragraph  is  incorrect  in  describing  the  sheriff  as  the  "judge" 
of  the  county  court,  and  his  jurisdiction  as  arising  from  its  being  reveland — a  dis- 
tinction already  noted  as  fiscal,  not  judicial.  The  sheriff  was  not  judge  of  the  county 
court,  according  to  the  Saxon  theory,  but  the  suitors  or  freeholders  were  ;  and  so  of 
the  hundred  court;  but  the  author  does  not  mention  they  were  the  judges.  By 
the  laws  of  the  Saxons,  the  courts-baron,  or  the  courts  of  the  thanes  or  lords 
of  manor  had  jurisdiction  in  matters  arising  within  their  manor,  and  between  their 
tenants,  but  the  general  jurisdiction  was  in  the  courts  of  the  hundred  and  of  the 
county,  the  rule  as  to  inferior  courts  being,  that  if  the  matter  arose  within  the 
jurisdiction  of  the  local  court,  it  would  be  dealt  with  in  that  court,  otherwise  in  the 
next  higher  court ;  and  if  it  did  not  arise  between  parties  in  the  hundred,  then  it 
would  go  to  the  county  court.  The  folcmote,  or  county  court,  had  general  juris- 
diction in  matters  of  debt  {Laws  of  Alfred,  221  ;  Anglo-Saxon  Laws,  vol.  i.  77) ;  and  the 
sheriffs  (shire-reeves)  were  to  hold  the  courts  {Laws  of  Edward,  12)  and  were  to  hold 
the  motes  or  assemblies  every  month  (Ibid.  11).  And  from  the  same  laws  it  appears 
that  the  county  courts  had  unlimited  jurisdiction,  even  as  to  land,  provided  the  matter 
arose  between  men  of  the  county,  and  as  to  land  in  the  same  county  {Laws  of 
Edgwr,  7  ;  Anglo-Sacam  Laws,  v.  i.  p.  261).  The  general  rule  was  that  no  man  should 
go  into  the  king's  courts  unless  he  could  not  obtain  justice  at  home,  i.e.,  in  the  local 
courts  {Ibid.,  217).  The  hundred  court,  or  the  court  of  the  county  for  the  hundred, 
was  to  be  held  every  month,  and  the  general  county  court  twice  or  thrice  a  year — ^the 
sheriff  holding  the  county  court  in  each  hundred  in  turn,  whence  it  was  called  his 
"  toum."  So,  in  the  laws  of  Canute,  "  Let  no  one  apply  to  the  king,  unless  he  may 
not  be  entitled  to  justice  within  his  hundred,  and  let  the  hundred-mote  be  applied  to, 
and  then  again  let  there  be  a  shire-mote"  {Anglo-Saxon  Laws,  p.  387).  The  lords  had 
jurisdiction  over  their  own  tenants  in  their  own  courts,  the  courts-baron  of  the 
manors  ;  but  if  they  were  accused  by  others,  then  the  hundred  courts  had  jurisdic- 
tion ;  and  hence,  in  the  laws  of  Canute,  "  Let  every  lord  have  his  household  in  his 
own  'burgh'  (or  jurisdiction),  and  if  any  one  accuse  his  man  of  anything,  let  him 
answer  within  the  hundred  where  he  is  cited  "  {Anglo-Saxon  Laws,  p.  395).  So  in  the 
laws  of  the  Confessor,  after  stating  that  "  Justicia  Regis  cum  legalibus  hominibus 
provincse  illius  assit  ad  judicium  ;  barones  autem,  qui  curias  suas  habeant,  de 
hominibus  suis ;  videant  ut  ita  agaut  de  eis  quatenus  erga  dominum  reatum  non  in- 
ourrant  et  regem  non  offendant.  Et  si  placitum  de  hominibus  aliorum  baronum 
oritur  in  curiis  suis  assit  ad  placitum  justicia  regis,  quoniam  absque  eo  fieri  non 
debet.  Et  si  barones  suit  qui  judicia  non  habeant,  in  hundredo  ubi  placitum  habitura 
fuerit,  ad  propinquiorem  ecclesiam,  ubi  judicium  regis  erit,  determinandum  est,  salvis 
rectitudinibus  baronum  ipsorum  "  {Anglo-Saxon  Laws,  p.  446).  And  these  franchises 
of  the  lord's  courts  are  thus  explained  in  the  same  laws :  "  Comites,  barones 
et  mUites  sues,  et  proprios  serientes  suos,  sub  suo  frithborgo  (a  Saxon  word 
signifying  jurisdiction)  habebant ;  quod  si  ipsi  foresfacerent  et  clamor  vicinorum 
insurgent  deies  ipsi  haberent  eos  ad  rectum  in  curia  sua,  si  habebant  sacham  et 
socham,  tol  et  theam  et  enf  angenthef  :  soche  est  quod  si'aliquis  querit  aliquid  in 
terra  sua,  etiam  furtum  sua  est  justicia ;  si  inventum  fuerit,  an  non.  Sache,  quod  si 
aliquis  aliquem  nominatim  de  aliqui  calumpniatus  fuerit  et  ipse  negaverit  foris 
1  LL.  Alf.  sec.  20.  a  Ibid.  17. 
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land  was  the  reve,  or  shire-rev^';  whose  great  court  was  called  the 
reve-mote,  or  shire-mote,  and  at  other  times  the  folc-mote'^  (a).  The 
limits  between  the  official  judicature  of  the  king's  courts  and  the 
court  belonging  to  the  lord,  were  strictly  preserved :  only  when  the 
lord  had  no  court,  or  refused  to  do  justice ;  or  when  the  contest 
was  between  a  vassal  of  one  and  a  vassal  of  another  ;  then  the  suit 
was  referred  to  the  king's  court,  namely,  to  the  reve-mote  of  the 
sheriff. 

Though  the  sheriff,  earl,  or  elderman  (by  all  which  names  he 
was  known)  had  properly  the  government  of  the  county  (b),  a  bishop 

factura  probacionis  vel  negacionis  si  evenerit,  sua  erit.  Tol,  quod  noa  vocamus  thelo- 
neum  soiHcet  libertatem  emendi  et  vendendi  in  terra  sua.  Theam  quod  si  aliquis 
aliquid  intereubatur  super  aliquem,  et  ipse  non  poterat  warrantum  suum  habere,  erit 
forisfaotura,  et  justicia :  similiter  de  calumpuiatore,  si  deficiebat,  sua  erit.  De  in- 
fangenthef  justioia  oognoscentis  latronis  sua  est  de  homine  suo  si  oaptus  fuerit, 
super  terram  suam.  Et  ille  qui  non  habent  consuetudines  quae  supra  dixerimus,  ante 
justiciam  regis  faciunt  rectum,  etiam  in  hundredo,  vel  in  wapentagiis,  vel  in  schiris  " 
{La/ws  of  Edwourd  the  Confessor,  o.  22).  And  if  a  thing  was  found,  and  a  question 
arose,  "  Si  dominus  in  oujus  terra  inventum  est  non  habet  consuetudines  suas 
soUicet  socham  et  sacham,  omnia  liberabit  pref  ecto  hundredo  si  haberi  voluerit.  Et  si 
dominus  ipsia  habet  suas  consuetudines,  in  curia  domini  sui  teneat  rectum  "  {Ihid.) 

(a)  This  was  the  county  court,  which  was,  so  lately  as  the  reign  of  Henry  II.,  the 
only  court  for  ordinary  suits  between  party  and  party  above  the  court  of  the  hun- 
dred. There  was  also  the  court  of  the  coimty  for  the  hundred,  which  was  held  once 
in  every  four  weeks  {Laws  of  Edward,  s.  11 ;  Anglo-Saxon  Laws,  p.  165).  It  is  there 
laid  down  that  the  reeve  or  sheriff  of  the  county  should  hold  a  "  mote  "  once  in  every 
four  weeks  ;  and  from  subaequent  laws  it  appeara  that  this  meant  in  the  hundred 
(Laws  of  Edga/r,  5,  p.  269).  "  Let  the  hundred-mote  be  attended  as  before,  and  twice 
a  year  a  shire-mote."  And  no  man  was  to  apply  to  the  king,  unless  he  could  not  get 
justice  in  the  hundred  {CamMte,  17)  ;  and  twice  a  year  there  was  to  be  the  shire-mote 
(Ibid.  18);  the  elderman  might  preside  over  each  hundred  (Laws  of  Henry,  1,  8). 
And  thus  the  hundred  court  was  a  civil  court,  though  it  was  also  criminal  (Laws  of 
William,  51.)     As  already  seen,  the  hundred  court,  like  any  local  court,  would  not 

.  have  jurisdiction  unless  the  matter  arose,  and  both  parties  resided,  within  its  local 
'  limits ;  and  hence  the  necessity  for  the  larger  jurisdiction  of  the  county  court  or 
"  tourn  " — the  former  the  civil,  the  latter  the  criminal  jurisdiction,  held  by  a  kind  of 
"  touru"  or  circuit  twice  a  year,  when  all  causes,  civil  or  criminal,  ariaing  within  the 
county  could  be  tried.  Tie  Mirror  aaya,  in  a  part  of  the  work  the  antiquity 
of  which  is  obvious,  "Des  assemblies  primes  vindrent  conaiatoires  que  I'un  appel 
courts,  et  cea  in  divera  hens,  et  en  divers  manieres,  dont  I'un  court  tenoieut  lea 
viacouts  de  moia  en  moia;  on  et  celes  courts  sont  appelles  counties  ou  lea  judg- 
menta  si  sont  par  les  suitors,  si  bref  ne  y  soit,  et  ceo  est  per  gurrant  de  jurisdiction 
ordinaire.  L'autre  mesnes  courts  sont  les  courts  de  chacune  sieurs  del  fief  al  foer  del 
courts  hundreds.  En  les  quelles  courts  ouent  counaisance  de  dets  et  de  transgres- 
sions et  tiels  autres  petits  pechea  que  ne  passeut  my  40  e.  en  le  valew.  Et  aussi 
eUes  ont  connaisance  de  trespass  et  forfeitures  des  fief  parenter  ces  sieurs  et  leur 
tenants.  Autres  mesne  courts  sont,  que  lea  bailiffs  de  Roy  tenoient,  en^chesoun  hun- 
dred, de  trois  semaignes,  et  les  suitors  des  fief  tenants  des  hundreds  (Le  Myrrour 
des  Jii«tices,a.  i.  s.  15).  Here  it  will  be  seen  that  the  county  courts  were  held  in 
various  places,  no  doubt  hundreds — once  a  month;  which  were  distinguished  from 
the  great  county  courts,  held  only  twice  a  year,  answering  to  our  assizes.  And  that 
the  courts  baron  were  distinguished  from  the  courts  of  the  county,  or  hundred,  as 
having  only  jurisdiction  to  the  amount  of  40  s. ;  except  on  matters  of  tenancy,  as 
to  the  lands  within  the  manor. 

(b)  Thia  as  inaccurate.  The  earls,  counts,  or  comitea,  were  chiefs  of  counties ;  the 
sheriffs — vice  comites  or  viscounts — were  their  deputies ;  and  ealdermen,  who  answer 
to  our  modem  aldermen,  were  chiefs  of  hundreds.  It  is  only  in  the  most  general  way 
that  these  latter  dignities  could  be  identified,  as  it  is  explained  in  the  laws  of  the 

1  Dalr.  Feud.  Prop.  p.  11. 
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was  always  associated  with  him  in  judicial  matters.  The  lishop 
and  sheriff  used  twice  a  year  to  go  a  circuit,  within  a  month  after 
Easter,  and  a  month  after  Michaelmas ;  and  held 
The  toum.  ^^^  ^^^^^  ^^^^  Called  the  tourn,  in  every  hundred  in 
the  county  (a).  This  was  the  grand  criminal  court,  in  which  all 
offences  both  ecclesiastical  and  civil  were  tried.  On  the  examina- 
tion of  the  former,  the  bishop  sat  as  judge,  and  the  sheriflf  as  coad- 
jutor, to  inflict  temporal  punishments:  in  the  latter,  the  sheriff 
was  judge,  and  the  bishop  his  assistant,  to  aid  his  sentences  if 
necessary,  by  ecclesiastical  censures. 

The  great  court  for  civil  business  was  the  county 

County  court.  ^^^^^^  j^^j^  ^^^^  ^^^^  ^^^^  ^^^^^  g^^       jj^^.^  ^j^^  ^^^^^^ 

presided ;  but  the  suitors  of  the  court,  as  they  were  called,  that  is, 
the  freemen  or  landholders  of  the  county,  were  the  judges  ;  and 
the  sheriff  was  to  execute  the  judgment ;  assisted,  if  need  were, 
by  the  bishop.  Once  a  year,  at  the  Easter  tourn  or  circuit,  the 
sheriff  and  bishop  were  to  hold  also  a  view  of  frankpledge  ;  that 
is,  to  see  that  every  person  above  twelve  years  of  age  had  taken 
the  oaths  of  allegiance,  and  found  nine  freemen  pledges  for  his 
peaceable  demeanour. 

other  inferior  Out  of  the  toum  Were  derived  two  inferior  criminal 
courts.  courts,  the  hundred  and  the  Uet,  for  the  expeditious 
and  easy  distribution  of  justice,  where  a  hundred  or  manor  lay  too 
remote  to  be  conveniently  visited  in  the  course  of  the  tourn.  The 
hundred  court  was  held  before  some  bailiff;  the  leet  before  the 
lord  of  the  manor's  steward  (c).     Both  these,  though  held  in  the 

Confessor,  "  reve  "  being  a  general  appellation.  "  Reve  autem  nomen  est  potestatis  ; 
est  enim  multiplex  nomen  :  reve  enim  dicitur  de  soira,  de  hundredi,  de  villis ;  et  sicut 
modo  vooantur  reves,  qui  habent  prefeoturas  super  alios,  ita  tunc  temporis  eldermen ; 
non  propter  ssneotutem  ;  sed  propter  sapitentiam"  (Ang.-Sax.  Laws,  p.  456),  and  the 
term  eldermen  in  this  sense  was  general,  and  is  sometimes  applied  to  the  chief  of  the 
county  as  well  as  the  hundred  (Laws  of  Canute,  s.  18).  But  all  through  the  laws 
the  ofG.ce  of  reve,  or  sheriff,  or  shire-reve,  is  spoken  of  as  distinct  from  that  of 
elderman  or  earl ;  which  latter  indeed  was  rather  a  name  of  dignity  than  of  office. 
"Twice  a  year,  let  there  a  shiremote,  and  let  there  be  present  the  bishop  of  the 
shire  and  the  elderman  "  (Lama  of  Canute,  p.  1-18  ;  Ang.-Saio.  Laws,  p.  38). 

(a)  Here  is  the  account  of  it  in  the  Mirror,  c.  i.  16,  title  "  de  tornis."  "  Les  Visoonts 
d'anncient  ordinances  tenent  assemblies  generals  deux  fois  per  Tan  en  chescun 
hundred,  au  touts  les  fre  tenants  dedeins  le  hundred  sont  obliges  devener  par  I'usage 
de  leur  fiefs  ;  et  pur  ceo  que  les  visconts  a  ceo  faire  font  leur  tomes  de  hundred  sont 
tiels  venus  appelles  tomes  des  visoonts  ;  ou  aux  visconts  appert  d'euquerer  de  touts 
peches  personal  et  de  touts  circumstances  de  peches  faits  en  ceux  hundreds,  et 
de  torts  faits  au  roy  et  al  commonalty  del  people.  Trestouts  fief  tenants  en  hundred 
ne  sont  mys  tenus  a  vener  a  ceux  tornes  Car  I'Roy  Hen.  III.  le  tiene  excusa  ascunes 
persons,  et  dist  que  al  tornes  des  visoonts  ni  estoit  mester  que  Archevesques,  Abbes, 
Priors,  Comites,  Barons,"  &o.  (Mirror,  u.  i.  p.  16).  In  the  reign  of  Henry  II.,  how- 
ever, it  was  laid  down  that  the  bishops  and  barons  ought  to  attend  these  great 
county  courts,  civil  and  criminal ;  which  were  gradually  superseded  by  the  circuits 
of  the  king's  judges.  It  was  not  until  the  reign  of  Richard  II.  that  it  was  enacted? 
that  no  lord,  little  or  great,  should  sit  upon  the  bench  in  the  counties,  when  the 
king's  judges  were. 

(6)  This  is  inaccurate,  vide  ante.  It  was  the  hundred  court,  or  the  court  of  the 
county  in  the  hundred,  which  was  held  monthly. 

(c)  This  is  incorrect,  as  will  appear  from  what  already  has  been  stated.     The  court 
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name  of  a  subject,  were  the  king's  courts.  Out  of  the  county  court 
was  derived  an  inferior  court  of  civil  jurisdiction,  called  the  court 
baron  (a).  This  was  held  from  three  weeks  to  three  weeks,  and  was 
in  every  respect  like  the  county  court;  only  the  lord,  to  whom  this 
franchise  was  granted,  or  his  steward,  presided,  instead  of  the  sheriff. 
In  all  these  courts,  justice  was  administered  near  the  homes  of 
suitors  with  despatch,  and  without  much  expense.  Besides  these, 
there  was  a  superior  court,  known  by  the  name  of  the  Thewittena- 
wittenagemote,  which  had  a  concurrent  jurisdiction  gemote. 
with  them  (6).     This  court  sat  in  the  king's  palace,  and  used  to 

of  the  hundred  was  not  derived  out  of  any  other,  nor  was  it  a  criminal  court  only,  but 
civil ;  and  the  reason  given  for  it  here  is  obviously  inadequate.  The  principle  was  that 
justice  should  be  as  local  as  possible;  and  the  necessity  for  courts  of  larger  jurisdic- 
tion arose,  as  already  explained,  from  the  necessarily  limited  scope  of  a  local  jurisdic- 
tion. The  court  of  the  leet  was  not  derived  from  the  court  of  the  tourn ;  it  might  be 
the  court  of  the  manor,  and  a  peculiar  local  jurisdiction.  So,  as  to  the  court  baron, 
it  had  nothing  to  do  with  the  court  of  the  hundred,  but  was  the  peculiar  court  of  the 
manor.  This  has  been  already  amply  explained  in  the  passage  from  the  laws  of  the 
the  Confessor.  Barones  que  curias  mas  haient  de  hominibus  siMS,  <fcc.,  et  si  placitum 
de  hominibus  aJiorum  baronum  oritur  si  ouriis  suis  assit  ad  placitum  justioia  regis,  &o. 
It  was  the  principle  of  convenience  which  led  our  ancestors  to  make  their  tribunal  as 
local  as  possible,  but  the  more  local  it  was  the  more  the  infirmity  of  a  local  jurisdic- 
tion is  made  manifest,  by  restricting  it  to  matters  arising  within  that  local  jurisdic- 
tion, and  hence  the  more  manifest  the  necessity  for  courts  of  larger  jurisdiction. 

(a)  The  author,  it  will  be  observed,  has  confounded  the  court  leet,  or  court  baron, 
with  the  hundred,  but  it  will  be  seen  from  the  following  case,  how  entirely  distinct 
they  might  be.  It  is  to  be  borne  in  mind  that  the  word  leet,  or  assembly,  was  a  general 
term.  And  the  court  leet  might  either  be  the  hundred  court,  or  it  might  be  the 
court  baron.  The  leet  means  assembly  or  meeting,  and  was  a  general  word  appli- 
able  either  to  the  hundred  court  or  to  the  court  of  a  manor.  Thus  in  a  case  where, 
in  justification  of  taking  the  plaintiff's  cattle,  the  defendant  pleaded  that  place  was 
within  a  certain  hundred  and  the  sheriff's  tourn  of  the  hundred ;  and  at  a  leet  within 
the  hundred  the  plaintiff  was  prosecuted  for  a  nuisance  and  fined,  the  plaintiff 
replied  that  the  bishop  was  seised  of  the  manor,  and  had  a  right  to  have  a  leet  dis- 
tinct from  the  leet  of  the  hundred  (Loader  v.  Samwell,  Crolce,  Jac.  551).  It  was  said  : 
— "  Le  Leete  est  le  plus  ancient  court  in  le  realme  "  ( Tear-hook,  Hen.  VI.  7,  12)  ; 
and  there  can  be  no  doubt  that  though  the  name  "  leet"  is  Saxon,  the  court  had 
its  origin  in  the  formation  of  the  hundred  in  the  Roman  times,  as  the  court  barons 
were  also  incident  to  the  "  villa "  and  the  manor.  In  the  course  of  ages  some  of 
the  land  had  changed  hands,  but  the  jurisdiction  continued  over  all  residents 
within  the  manor.  Sicut  al  leete,  n'est  done  per  reason  le  soil,  mes  resiancy  del  person 
(Year-book,  7  Edw.  II.  p.  204).  It  is  said  again  that  la  venue  a  la  lete  est 
autre  que  soil  ou  court  que  la  venue  est  a  real  jurisdiction,  que  de  commune 
droit  donne  la  viewe  per  reson  de  la  person,  so  that  it  was  no  answer  that  the  party 
held  his  land  of  another  person  than  the  lord  of  the  leet  (Ibid.  276 ;  11  Edw.  II., 
fol.  345).  It  had  jurisdiction  only  over  common  nuisances  (27  assize,  1  ;  22  Edward 
ly.  22  ;  4  Edward  IV.  31).  A  particular  private  wrong  could  not  be  inquired 
of  at  the  leet,  as  an  assault  (per  Martin,  J.  4  ;  Henry  VI.  10).  The  essence  of' 
the  leet  was  prescription,  and  it  was  limited  by  prescription  (2  Inst.  72).  The 
notion  that  the  leet  was  the  king's  court  was  of  modern  origin.  These  local  courts . 
not  being  king's  courts,  they  could  not  inquire  of  trespasses  committed  with  force, 
for  which  a  fine  was  due  to  the  king  ( Year-booTc,  Edw.  IV.  8, 15).  The  court  leet  was 
rather  a  criminal  court  in  its  nature.  The  court  baron  was  the  civil  court  of  the  manor. 
(6)  This  it  should  seem  is  a  mistake.  The  wittenagemote  appears  to  have  been 
rather  a  council  than  a  court,  and  though  it  is  probable  that,  in  the  earlier  times, 
the  distinction  between  the  legislative  and  judicial  functions  may  not  have  been 
well  drawn,  yet  in  the  time  of  the  Confessor  there  are  traces  of  the  existence  of  a 
"  Curia  Eegis,"  to  which  probably  the  remainder  of  this  paragraph  more  properly 
refers  or  applies.     At  all  events  there  is  mention  made  of  the  "  Justicia  Eegis  ;' j 
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remove  with  his  person.  The  judges,  it  is  said,  were  the  great 
officers  of  state,  together  with  such  lords  as  were  about  the  court. 
The  business  of  this  court  consisted  in  causes  where  the  revenue 
was  concerned ;  where  any  of  the  lords  were  charged  with  a  crime  ; 
and  in  civil  causes  between  them.  This  was  the  ordinary  em- 
ployment of  the  court :  besides  which,  offences  of  a  very  heinous 
and  public  nature,  committed  even  by  persons  of  inferior  rank,  were 
heard  here  originally ;  and  aU  causes  in  the  inferior  courts  might 
be  adjourned  hither,  on  account  of  their  difficulty  or  importance. 
Nature  of  "^^^  °^-^*  object  of  consideration  is  the  nature  of 

landed  pro-  property  among  the  Saxons :  and  first,  of  landed  pro- 
perty, perty.  It  has  been  a  question,  long  debated  among 
the  learned,  whether  the  lands  of  the  Saxons  were  subject  to 
the  terms  of  feudal  tenure,  or  whether  tenures  with  all  their 
c6nsequences  were  introduced  by  William  the  Conqueror.  It 
would  hardly  afford  much  instruction  or  amusement  at  this  time, 
to  enter  deeply  into  an  inquiry  which  has  been  already  so  unsuc- 
cessfully discussed,  and  which  has  divided  so  many  great  names. 
Lord  Coke,i  Selden,^  Nathaniel  Bacon, 3  Sir  Koger  Owen  (a),  and 
Tyrrell,*  are  of  opinion,  that  tenures  were  common  among  the 
Saxons  (6).  Crag,5  Lord  Hale,6  Somner,^  Sir  Henry  Spelman,^ 
Dr  Brady,  and  Sir  Martin  Wright^  are  of  opinion  that  feuds  were 
first  brought  in  and  established  by  the  Conqueror.     After  this  dif- 

and  in  the  laws  of  the  Conqueror,  drawn  up  about  the  same  time  as  the  laws  of  the 
Confessor,  this  "  Justioia  Regis "  is  distinguished  from  the  viscount  or  sheriff 
{Laws  of  Conq.  2).  The  author  makes  no  mention,  however,  of  the  rise  of  a  regular 
royal  judicature  among  the  Saxons — a  most  important  era  of  our  legal  history,  since, 
as  shown  in  the  Introduction,  such  a  judicature  is  really  the  parent  of  regular  law. 
In  the  county  court  there  was  no  judicial  element.     It  was  a  mere  popular  tribunal. 

(a)  The  author  here  in  a  note  explains  that  he  alludes  to  a  manuscript  in  the 
Harleian  Collection,  entitled  "The  Antiquity  and  Excellency  of  the  Common  Law  of 
England,"  which  he  says  "was  written  with  a  view  to  maintain  the  popular  argu- 
ment of  the  times,  that  our  constitution  and  laws  were  derived  from  the  Saxons,  and 
that  the  Conqueror  made  no  alteration  thereon,"  and  he  dismisses  it  as  of  no  import- 
ance. 

(6)  It  is  a  matter  of  historical  certainty  that  this  was  so.  It  has  already  been  seen 
that  the  Romans  had  a  system  of  military  tenure  which  was  established  in  this 
country,  and  existed  during  all  the  period  of  the  Saxon  conquest,  which  lasted  for 
centuries.  And  it  has  also  been  seen  that  sonie  such  system  existed  in  Germany. 
From  traditions,  both  of  our  national  usages  and  of  the  Romans,  it  was  natural  that 
the  Saxons  should  establish  a  similar  system  of  miltary  tenures,  and  they  undoubtedly 
did  BO.  The  land  was  assigned  on  condition  of  military  service  ;  the  greater  thanes 
held  directly  of  the  king,  the  lesser  thanes  of  them  ;  and  what  more  was  necessary 
to  constitute  in  substance  the  feudal  system  ?  This  was  still  more  clearly  the  case 
under  the  Danes  ;  and  the  "  heriots,"  as  described  in  the  laws  of  Canute  were, 
for  earls,  king's  thanes,  and  the  lesser  thanes,  entirely  military  {Anglo-Saxon  Laws, 
p.  415).  The  heriot  was  a  species  of  relief,  and  involved  in  it  the  rudiments  of  the 
burdens  of  the  feudal  system.  No  doubt  that  system  was,  under  the  Saxons  in  a 
rude  and  imperfect  stage;  and  was  only  developed  in  the  time  of  the  Normans. 
So,  also,  there  was  forfeiture ;  for  if  a  man  who  had  land  of  his  own  forsook  his  lord 
he  forfeited  it — another  evidence  of  feuds  or  fiefs  {Ang.-Sax.  Laws,  p.  456). 

1 1.  Inst.  776.  3  Titles  of  Honour,  510,  511.  »  Hist  Disc.  161. 

*  Introd.  vol.  ii.  p.  84.      '  Jus.  Feud.  lib.  1.  tit.  7.  «  Hist.  Com.  Law  107 

'  Gavel.  100.  «  Glos.  Feudum.  9  Ten.  57. 
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ference  of  opinion,  some  later  writers  have  taken  a  middle  course. 
Blackstone,  1-  Dalrymple,2  and  Sullivan  3  endeavour  to  compromise 
the  dispute,  by  admitting  an  imperfect  system  of  feuds  to  have  sub- 
sisted before  the  Conquest. 

Perhaps  the  latter  of  these  opinions  may  be  nearest  the  truth.  A 
system  of  policy  that  had  prevailed  over  all  parts  of  Europe,  it  is 
most  probable,  got  footing  in  England,  inhabited  by  persons  de- 
scended from  the  same  common  stock,  and  possessed  of  the  country 
they  then  enjoyed  under  like  circumstances  with  the  nations  on  the 
continent.  But  the  feudal  law,  in  the  time  of  our  Saxon  kings,  was 
in  no  part  of  Europe  brought  to  the  perfection  at  which  it  after- 
wards arrived  ;  and  in  this  country,  separated  from  the  world,  and 
receiving  by  slow  degrees  a  participation  of  such  improvements  as 
were  made  in  jurisprudence  on  the  continent,  we  are  not  to  look  for 
a  complete  system  of  feudal  law.  At  the  latter  part  of  this  period, 
feuds  on  the  continent  were  very  little  more  than  in  their  infant 
state ;  they  were  seldom  granted  longer  than  for  the  life  of  the 
grantee.  * 

Without  engaging  in  a  controversy  whose  extent  and  difficulty 
have  eluded  the  greatest  learning  and  sagacity,  it  will  be  more 
satisfactory  to  notice  such  few  facts  as  we  really  know  respecting 
the  landed  property  of  the  Saxons.  We  know  that  their  lands  were 
liable  to  the  trinoda  necessitas  ;  one  of  which  was  a  military  ser- 
vice on  foot ;  another,  arcis  constructio  ;  and  another,  pontis  con- 
structio.  They  were  in  general  hereditary  (a) ;  and  they  were  part- 
ible equally  among  all  the  sons  (h).  They  were  alienable  at  the 
pleasure  of  the  owner ;  and  were  divisible  by  will.  They  did 
not  escheat  for  felony  (c)  ;  and  the  landlord  had  a  right  to  seize 

(a)  The  booland  seems  to  have  been  so  (vide  ante),  though  the  deed  of  grant  might 
define  and  limit  the  course  of  descent,  and  hence  the  law  of  Alfred,  that  a  man  who 
had  booland  should  not  alienate  it  from  his  family,  if  the  deed  provided  that  it  should 
not  be  so  alienated. 

(6)  According  to  the  British  law — that  is,  after  the  Roman  occupation — ^the  land 
was  partible  among  all  the  sons,  as  is  recited  in  the  Statutum  WaUije,  12  Ed.  1.,  quod 
luBreditas  partibus  est  inter  hceredes  masculos.  Among  the  Saxons,  the  laws  of 
Canute,  cited  post,  show  that  the  estate  was  divided  among  all  the  children  ;  and  Lord 
Hale  thinks  tiiat,  until  the  Conquest,  the  descent  was  to  all  the  sons,  and  probably 
to  all  the  daughters,  for  which  he  cites  the  laws  of  the  Confessor  (Ang.-Sax.  Laws 
and  Instit. ) ;  and Selden  in  his  notes  upon  Eadmerus,  says  "Si quia intestatur  obierit,  liberi 
ejus  haereditaten  aaqualiter  divident."  After  the  Conquest,  the  law  by  degrees  changed  ; 
except  in  Kent,  where,  according  to  the  old  British,  or  rather  Eoman-British  law, 
called  the  custom  of  gavelkind,  all  the  land  is  still  partible  among  all  the  sons.  In 
the  reign  of  Henry  I. ,  as  Hale  says,  "  the  whole  land  did  not  descend  to  the  eldest 
son,  but  began  to  look  a  little  that  way,".and  he  cites  the  Leges  Menrici  Primi,  c.  70, 
Primum  patris  feudum  primogenitus,  fiKus  habet ;  upon  which  he  observes  that  the 
eldest  son,  although  he  had  jus  primogeniturse,  the  principal  fee  (or  estate)  of  his 
father's  land,  yet  had  he  not  all  the  land.  In  the  reign  of  Henry  II.,  as  appears 
from  Glanville  (lib.  7),  in  ordinary  freehold  lands  called  "socage"  {i.  e.,  land  not  held 
on  military  tenure)  the  jus  commune,  or  common  law,  gave  all  the  land  to  the  eldest 
son,  unless  there  was  an  anctent  custom  to  the  contrary,  "  unless  the  land  was 
antiquitus  divisum.  Si  ne  vero  non  fuerit  antiquitus  divisum,  tunc  primogenitus 
totam  haereditatem  obtinebit. " 

(c)  This  is  a  mistake,  for  in  the  law  of  Athelstane,  it  is  laid  down  that  if  a  thief  was 

1  Vol.  ii.  p.  48.  •         '  Feudal  Prop.  8.  ^  Lecture  28.  *  Lib.  Feud  i.  tit.  1. 
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the  best  beast  or  armour  of  his  dead  tenant  as  a  heriot  (a). ,  Thi* 

is  the  principal  outline  of  the  terms  on  which  lauded  property  was 

possessed  among  the  Saxons. 
Method  of        It  should  seem  that  a  legal  transfer  might  be  made 
conveyauoe,  of  lands  by  Certain  ceremonies,  without  any  charter 

or  writing  (6).     Ingulphus  says,  conferebantur  prcedia  nudo  verio, 

taken,  he  should  forfeit  all  he  had,  though  part  waa  to  be  given  up  to  his  family,  and 
the  rest  retained  by  the  king  {Ang.-Sax.  Laws,  229) ;  and  a  man  who  had  bocland 
forfeited  it  even  for  outlawry  (Ibid.,  haws  of  Canute,  13  ;  Henry  I.  13),  and  if  he 
forsook  his  lord  {Ibid.  456) ;  so  that  it  would  not  be  probable  that  there  was  not  for- 
feiture for  felony  even  if  there  were  nothing  to  show  that  there  was.  Lord  Coke 
maintained  that  there  was. 

{a)  In  the  laws  of  Canute,  the  reliefs  of  earls  and  thanes,  whether  king's  thanes  or 
medial  thanes,  are  described,  and  are  entirely  military  in  their  nature,  so  much  so,  that 
the  law  is  copied  into  the  collection  of  laws  of  Henry  I.  They  consisted  of  horses  and 
their  military  accoutrements.  There  is  strong  eTidenoe  that  the  foundation  of  the 
feudal  system  already  existed,  that  is,  military  service  for  the  defence  of  the  realm, 
and  there  is  also  the  appearance  of  what  Guizot  caUs  the  hierarchical  system,  which 
was  characteristic  of  it. 

(6)  In  the  Anglo-Saxon  Chronicle,  a.d.  657,  mention  is  made  of  a  deed  of  grant  of 
lands  by  Wulfhere,  king  of  the  East  Saxons,  to  the  monastery  of  Medeshewsted 
(Peterborough),  and  it  is  stated  that  the  king  "  subscribed  it  with  his  lingers  on  the 
cross,"  evidently  being  unable  to  write,  and  being  what  is  called  a  "  marksman,"  i.  e., 
attesting  an  instrument  only  by  putting  his  finger  on  his  mark.  The  grant  waa  thus, 
as  the  Chronicle  says,  executed  in  the  presence  of  witnesses,  "  who  subscribed  it  with 
their  fingers  on  the  cross,  and  assented  to  it  with  their  fingers,"  and  this  was  done  in 
the  presence  of  the  nobles  and  bishops,  and  several  ealdormen.  Three  centuries 
afterwards,  the  deed  was  found  concealed  in  the  walls  of  the  monastery  (which  had 
been  destroyed  by  the  Danes),  and  it  was  solemnly  confirmed  by  Edgar  in  the 
presence  of  prelates,  nobles,  and  ealdormen,  and  the  franchises  of  sack  and  sock, 
toll  and  theam,  and  infangenthef,  were  also  granted  {Sax.  Ohronicle,  a.J).  963).  It 
is  also  mentioned  that  the  abbot  of  this  monastery  let  to  an  ealdorman  ten  copy -lands, 
with  all  that  lay  thereto,  for  £50,  and  each  year  a  day's  entertainment,  or  30s.  in 
money,  and  that,  after  his  death,  it  should  return  to  the  monastery.  The  witnesses 
to  this  are  mentioned  (a.d.  777).  It  is  added,  "A  copy  of  this  grant  was  set  forth  in 
presence  of  the  king,  in  the  monastery,  in  the  year  745."  And  as  there  is  no  doubt 
that  Glastonbury  monastery  had  large  grants  from  early  Saxon  kings,  and  their 
charters  have  every  sign  of  genuineness,  there  appears  no  reason  to  question  their 
authenticity.  As  laws  were  written  in  the  seventh  century,  deeds  might  well  be, 
and  there  are  laws  of  Ethelbert,  who  reigned  in  the  middle  of  that  centuiy  {Anglo- 
Saxon  Laws  amd  Institutes,  vol.  i.)  It  appears,  however,  that  these  kings  could  not 
write,  and  probably  the  nobles  could  not,  as  all  but  the  prelates  signed,  or  rather 
attested,  by  means  of  marks  in  the  form  of  the  sign  of  the  cross  ;  so  that  they  could 
only  be  cognizant  of  the  contents  of  the  deeds  as  they  were  read  to  them.  And  no 
doubt  they  were,  when  they  became  Christian,  greatly  under  the  influence  of 
ecclesiastics,  though, .  as  Guizot  points  out,  that  influence  was  exercised  in  favour 
of  civilisation.  In  the  same  Chronicle  mention  is  made  of  a  charter  of  immunities 
granted  by  Ethelwulf,  the  father  of  Alfred,  a.  d.  846.  The  same  grant  is  mentioned 
by  Ingulphus  and  by  jffisser,  though  in  the  year  855.  The  charter  contained  a 
a  passage  which  has  given  rise  to  much  controversy  as  to  tithes. 

In  William  of  Malmesbury,  mention  is  made  as  early  as  a.d.  721  of  a  royal 
grant  or  charter  by  Ina,  a  Saxon  king  (the  first  of  those  who  framed  laws  after 
becoming  Christian),  to  the  monastery  of  Glastonbury.  It  was  thus :  "  I  do  grant 
one  of  those  places  which  I  possess  by  paternal  inheritance,  and  hold  in  my  demesne, 
for  the  maintenance  of  the  monastic  institution  (so  many  hides  at  such  a  place  and 
so  many  hides  at  another),  and  I  grant  that  all  places-  and  possessions  of  the  mon- 
astery be  free  of  rent,  and  undisturbed  from  all  royal  taxes  and  works  which  are 
wont  to  be  appointed ;  that  is  to  say,  expeditions,  and  the  building  of  forts  or 
bridges,  and  cities,  as  is  found  to  be  empowered  and  granted  by  my  predecessors  in 
tlie  ancient  charters  of  the  same  chwch  :"  so  that,  according  to  this  recital  there  were 
still  earlier  charters  in  the  seventh  century ;  but  these  might,  if  they  stood  alone  be 
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absque  scripto  vel  chartd,  tantum  cum  domini  gladio,  vel  galea,  vel 
cornu,  vel  cratere,  et  plurima  tenementa  cum  strigili,  cum  arcu,  ei 
nonnulla  cum  sagittal  Thus  Edward  the  Confessor  granted  to 
the  monks  of  St  Edmund,  in  Suffolk,  the  manor  of  Brok  per  cultel- 
lum;^  and  holding  by  the  horn,  by  the  sword,  by  the  arrow,  and 
the  like,  were  common  titles  of  tenure.  However,  deeds  or  charters 
■were  in  use  (a).  These  were  called  geivrite,  i.e.,  writings;  and  the 
particular  deed  by  which  a  free  estate  might  be  conveyed  was 
usually  called  landboc,  libellus  de  terra,  a  donation  or  grant  of 
land.  3  The  land  so  passed  was,  as  has  been  already  observed, 
called  bocland;  and  the  person  who  so  conveyed  to  another  was 
said  to  gebocian  him  of  it.  An  Anglo-Saxon  charter  of  land  has 
also  been  called  telligraphum ;  *  the  etymology  of  which  mon- 
grel term  seems  to  imply  that  the  land  was  therein  described  by  its 
situation  and  bounds.  But  this  appellation  was  probably  adopted 
after  the  Conquest,  as  a  translation  of  the  word  landboc.  The 
like  may  be  said  of  the  term  cyrographum,  another  name  by  which 
Anglo-Saxon  charters  were  known :  but  those  denoted  by  this 
name  were  of  a  peculiar  kind  ;  such  as  had  the  word  cyrographum 
written  in  capital  letters  either  at  the  top  or  bottom  of  the  charter, 
and  cut  through  or  divided  by  a  knife.  ^ 

Before  the  time  of  Edward  the  Confessor,  the  usage  was  to  ratify 
charters  by  subsigning  of  names  accompanied  with  holy  crosses. 
This  was  done  both  by  the  parties  and  witnesses.  It  is  generally 
believed  that  Edward  the  Confessor  was  the  first  who  brought  into 
this  kingdom  the  custom  of  afiSxing  to  charters  a  seal  of  wax.  It 
is  said,  that  being  in  Normandy,  at  the  court  of  his  cousin  William, 
he  there  learned  several  Norman  customs,  and  among  others,  which 
he  transplanted  hither,  was  this  of  sealing  deeds  with  wax.  Though 
the  word  sigillum  often  occurs  in  charters  before  his  time,  yet  some 
great  antiquarians  (among  whom  is  Sir  Henry  Spelman)  have 
agreed  that  this  did  not  mean  a  seal  of  wax,  but  was  used  synony- 

deemed  of  doubtful  authority,  as  William  was  not  a  contemporary.  Some  twenty 
years  later,  however,  another  charter  or  grant  by  Ina's  successor  is  set  out :  "  I  declare 
that  all  the  gifts  of  former  kings  in  country  houses  (villsB),  and  in  villages,  and  lands, 
and  farms,  and  mansions,  according  to  the  confirmations  made,  and  confirmed  by 
autographs  and  the  dgn'of  the  cross,  shall  remain  inviolate." 

(a)  It  is  plain,  however,  that  deeds  were  in  use  among  the  Sazona,  although,  as 
even  their  kings  could  not  read  or  write,  they  were  executed  by  sealing  instead  of 
signing.  The  very  word  bocland  demonstrates  that  they  had  deeds.  There  is  a  law 
of  Alfred  restraining  alienation  of  land  from  the  kindred  where  it  had  been  acquired,  by  a 
donation  in  writing  restraining  such  alienation.  "De  eo  qui  terram  haereditariam  habet 
quam  ei  parentes  sui  demiserunt,  ponimus  ne  illam  extra  cognationem  suum  mittere 
possit,  si  scriptum  intersit  testamenti,  et  testis  quid  eorum  prohibirent  qui  banc 
imprimis  adquisierunt,  et  ipsorum  qui  dederunt  ei  ne  hoc  possit,  et  hoc  in  regis  et 
episcopi  testimonia  recitetur,  coram  parentela  sui  {Laws  of  Alfred,  c.  41).  It  would 
not  appear,  however,  that  deeds  of  alienation  were  in  common  use.  In  the  Saxon 
version  of  the  above,  the  words  rendered  terram  hsereditarium  are  "bocland." 
It  is  certain  that  deeds  were  used  for  donations  to  public  bodies,  such  as  mon- 
asteries. 

1  Hist.  Croy.  901,  Franc.  1601.         '  Mad.  Form.  Diss.  pa.  2.         '  Mad.  Form.  283. 
*  From  tellus  and  ypa4>uj.  ^  Mad.  Form.  Diss.  2. 
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mously  for  signum,  and  denoted  the  sign  of  the  cross  and  other 
symbols  made  use  of  in  those  times.^  .    •     .  •      i. 

There  is  no  evidence  that  the  Saxons  made  any  distmction  be- 
tween real  and  personal  property:  the  whole  property  of  a  man 
was  described  by  the  general  term  res,  and  under  that  denomina- 
tion was  subject  to  the  same  succession  ab  intestato,  and  might  be 
given  or  disposed  of  by  will. 

We  are  not  to  imagine  that  the  power  of  disposing  by  will  was 
allowed  without  restriction  {a),  for  we  have  every  reason  to  con- 
clude, from  the  prevailing  custom  of  the  realm  in  the  next  period, 
that  they  restrained  a  man  from  totally  disinheriting  his  children, 
or  leaving  his  widow  without  a  provision.  After  such  duties  were 
reasonably  performed,  the  remainder  of  his  effects  were  at  his  own 
disposal.  Consistently  with  such  sentiments,  we  find  the  law,  with 
regard  to  the  estates  of  intestates,  delivered  in  these  words :  ^  Sive 
quia  incwid,  sive  morte  repentind  fuerit  intestatus  mortuus,  dominus 
tamen  nullam  rerum  suarum  partem  (prceter  earn  quoe  jure  debetur 
herioti  nomine)  sibi  assumito.  Verum  possessiones  uxori,  liberis,  et 
cognatione  proximis,  pro  suo  cuiquejure  distribuantur  (b). 

There  does  not  appear  sufficient  in  the  monuments  of  Saxon  an- 
tiquity to  make  us  assured  in  what  manner  they  ordered  the  authen- 
tication of  wills  (c).    It  may,  however,  be  conjectured,  with  some 

(a)  It  does  not  appear  tbat  wills  were  uaed  among  the  Saxons.  As  already  seen, 
deeds  of  alienation,  inter  vivos,  were  known  among  them,  and  it  would  seem  that  their 
alienations  were  usually  of  that  nature.  The  law  of  Alfred  already  quoted,  restrain- 
ing alienations  of  land  from  the  kindred,  does  not  seem  to  allude  to  wills,  but  aliena- 
tions inter  vivos.  It  speaks  of  teiTam  hcereditariam,  and  implies  that  land  ought  to 
descend  to  the  children,  or  next  of  kin,  at  all  events  if  it  was  obtained  in  the 
family  ;  and  the  greater  the  regard  paid  for  the  claims  of  descent  or  relationship,  the 
less  likely  is  it  that  there  would  be  alienations  by  wiU. 

(6)  The  law  of  Canute  implies,  that  all  property,  real  and  personal,  was  distributed 
among  the  relations,  for  it  says  that  if  any  one  should  die  intestate,  be  it  through 
neglect  or  sudden  death,  let  the  property  be  distributed  justly  amongthe  wife  and 
children  and  relations,  according  to  their  degrees  (Laws,'Canute,  71).  This  implies 
that  there  were  wills  at  that  time,  and  also  that  distribution  of  intestate  estates  was  . 
settled. 

(c)  There  is  no  trace  to  be  found  of  wills  in  the  Saxon  times,  and  all  the  instances 
of  alienations  or  dispositions  of  property  to  be  found  in  the  Chronicles  are  cases  of 
alienations  inter  vivos,  li,  however,  wills  were  known,  as  they  involved  writing,  and 
none  could  write  or  read  except  the  ecclesiastics,  it  is  pretty  certain,  d,  priori,  that 
the  wills  would  be  authenticated  by  being  recorded  or  enrolled  in  some  ecclesiastical 
registry ;  and  accordingly,  as  we  know  the  registries  of  wills,  when  they  afterwards 
became  known,  were  ecclesiastical,  the  instances  to  the  contrary  were  probably 
cases  of  manors  originally  held  by  ecclesiastics,  or  by  some  laymen  who,  for  a 
wonder,  could  write  and  read,  and  therefore  obtained  this  privilege  for  themselves,  or 
rather  for  the  convenience  of  their  tenants.  The  law  of  Alfred  already  alluded  to 
makes  mention  of  authentication  by  the  bishops  and  aldermen,  and  they  both  had 
seats  in  the  Saxon  county  courts,  which,  however,  would  be  most  useful  for  a  registry 
of  wills,  or  for  distribution  of  the  effects  of  intestates,  and  it  is  probable  that  both 
would  be  committed,  for  the  sake  of  convenience,  to  the  bishops.  Reasons  would 
render  it  convenient  then  which  would  not  exist  in  modern  times.  What  the  author 
means  by  its  being  "  clear  "  that  in  the  county  courts  the  estates  of  intestates  were 
administered,  cannot  be  divined.  There  is  no  trace  of  it,  and  he,  of  course,  gives  us  no 
authorities.  It  would  appear  that,  by  the  latest  laws  of  the  Saxons,  the  rule  of  law  was  the 

'  Mad.  Form.  Diss.  27.  '  Leg.  Can.  c.  68. 
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probability,  that  cyrographated  or  indented  copies  might  be  left 
with  the  alderman  or  sheriff  of  the  county,  or  with  the  lord  who 
had  a  court  or  franchise,  where,  besides  the  hearing  of  causes, 
other  legal  proceedings,  spiritual  as  well  as  temporal,  were  usually 
transacted.  It  is  more  clear  (a)  that  in  this  court  was  made  the 
distribution  of  intestates'  effects,  according  to  the  proportions  above 
laid  down.  From  this  may  be  derived  the  privilege  which  the 
lords  of  some  manors  claim  at  this  day,  to  have  probate  of  wills 
in  their  manor-court,  without  the  control  or  interposition  of  the 
bishop. 

AH  contracts  for  the  buying  or  bartering  of  anything  were  re- 
quired to  be  made  in  the  presence  of  witnesses  (b).  This  was  as 
much  to  prevent  the  sale  of  things  stolen,  or  improperly  obtained, 
as  to  preserve  the  memory  of  contracts  and  obligations.  A  law  of 
king  Etheldred  ordained,!  that  if  there  were  no  witnesses  to  a  con- 
tract, the  thing  bargained  for  should  be  forfeited  to  the  lord  of  the 
soil,  till  inquiry  was  made  about  the  real  ownership. 

This  regulation  about  contracts  is  frequently  enforced  in  the 
Saxon  laws,  and  the  beneficial  consequences  of  such  strictness  must 
have  been  universally  felt.  It  had  the  effect  of  precluding  ques- 
tions and  litigations  about  matters  of  contracts,  and  keeping  the 
law  of  property  in  a  very  plain  and  intelligible  state. 

distribution  of  tlie  eifects  of  an  intestate  among  tlie  relations  ;  for,  among  the  laws  of 
the  Conqueror,  professedly  founded  upon  the  Saxon  customs,  there  is  this ;  Si  quis 
paterfamilias  casu  aliquo  sine  testamento  obirit,  pueri  inter  si  hsereditatem  pater- 
nam  sequaliter  dividant  (Zaws  of  the  Oonq.  c.  34) ;  and  as  regards  real  property,  that 
was  the  rule  of  law  as  well  as  with  regard  to  personalty.  The  law,  however, 
impUes  that  wills  were  sometimes  used,  though  it  is  probable,  in  such  a  simple  state 
of  society,  and  writing  being  so  little  known,  it  was  very  rarely  there  was  a  testa- 
ment, and  intestacy  was  the  rule. 

(a)  There  is  not  any  evidence  of  this. 

(i)  It  is  desirable  to  make  an  explanation  here  upon  »  matter  not  quite  under- 
stood by  the  author,  and  which  has  an  important  bearing  upon  the  question  of  trial 
by  jury.  It  is  admitted  that  jurors,  in  the  infancy  of  the  system,  were  witnesses, 
and  hence  the  origin  of  the  rule,  that  they  must  come  from  the  vicinage,  that  is, 
from  the  very  "  vill,"  or,  at  all  events,  the  hundred,  where  the  matter  arose,  and  they 
were  supposed  to  determine  on  their  own  knowledge.  Hence,  also,  the  jury 
arose  out  of  the  court  of  the  hundred,  and  were,  in  fact,  a  certain  number  of  the 
hundredors  sworn,  and  sworn,  originally,  to  give  a  verdict  of  their  own  knowledge. 
Now,  the  object  of  the  presence  here  referred  to  was  to  secure  that  the  hundred- 
ors should  have  knowledge  of  every  contract  made,  and  with  that  view  it  provided 
that  no  contract  of  which  they  had  not  knowledge  should  be  deemed  valid.  The 
provision  is  repeated  in  the  laws  of  all  the  Saxon  kings  (Edward  I.,  Athelstane  I. 
10,  Edward  V.,  Edgar  6,  Ethelred  I.  3,  Canute  24,  Edward  Confessor  28).  The  laws 
of  Ethelred  and  Canute  require  that  the  witnesses  shall  be  in  the  "  borh,"  or  hundred, 
and  the  laws  of  Edgar  make  the  connexion  clearer  between  this  provision  and  the 
trial  by  jury  ;  for  they  required  that  in  every  borh  and  in  every  hundred,  so  many 
were  to  be  chosen  and  set  apart  as  witnesses,  and  in  every  hundred,  twelve — the 
number,  be  it  observed,  afterwards  chosen  for  the  number  of  a  jury.  These  witnesses 
were  to  be  sworn  to  speak  truly  in  any  matter  that  might  arise,  and  of  them  some 
were  to  be  witnesses  of  every  bargain  made  {Zaws  of  Edgar,  41-45),  to  which  the  law 
of  Ethelred  adds  a  penalty.  Now,  here  it  is  obvious  that  this  was  in  substance  pro- 
viding pre-appointed  jurors  for  particular  matters ;  for  jurors  were  witnesses,  and  this 
law  simply  provided  that  they  should  have  the  requisite  knowledge  of  the  matter  in 
hand.     This,  then,  was  the  origin  of  trial  by  jury. 

J  Ca.  4. 
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As  the  forms  and  circumstances  under  which  property  could  be- 
come a  subject  of  debate  in  their  courts  were  few  and  simple,  so 
the  proceedings  must  in  a  like  degree  have  been  uniform  and  un- 
embarrassed. While  the  objects  of  legal  inquiry  admitted  of  little 
modification,  and  contained  very  little  artificial  learning,  the  free- 
men or  landholders  of  the  county  were,  no  doubt,  very  competent 
judges  of  the  matters  they  were  to  determine,  and.  the  parties  them- 
selves were  equally  qualified  to  be  their  own  advocates.  Causes 
were  commenced  by  lodging  a  complaint,  the  admission  of  which 
by  the  officer  of  the  court,  and  giving  a  day  to  the  parties,  consti- 
tuted, perhaps,  all  the  practical  knowledge  of  the  bar  (a). 

Before  we  speak  of  the  criminal  law  of  the  Saxons  (6),  let  us 

(a)  In  the  laws  of  Edgar,  it  is  provided,  under  a  special  ordinance  as  to  the 
hundred,  that  they  meet  always  within  four  weeks,  and  that  every  man  do  justice  to 
one  another— that  is,  according  to  the  award  of  his  neighbours — for  this  is  what  it 
came  to.  This  arbitration  of  neighbours,  as  it  is  the  earliest  form  of  civil  jurisdic- 
tion resorted  to,  so  it  is  most  remarkable,  that  it  is  invariably  recurred  to  in  the  age  of 
highest  civilisation,  as  most  convenient,  and  far  preferable  to  hostile  and  formal  litiga- 
tion. The  whole  tendency  of  our  own  procedure  has  been  for  ages,  and  is  now 
more  strongly  than  ever,  to  encourage  arbitration,  and  substitute  it  as  much  as 
possible  for  hostile  litigation.  In  the  same  law  it  was  ordained  that  in  the  hundred 
folk-right  should  be  pronounced  in  every  suit,  and  that  a  term  be  fixed  when  it 
should  be  fulfilled  {Edgar,  7),  and  that  the  sheriff  hold  a  court  in  each  hundred  once 
a  month  {Edward,  11). 

(6)  It  might,  perhaps,  have  been  more  natural  and  convenient  to  consider  first  the 
nature  of  the  crimes  and  punishments  defined  by  the  Saxon  law  ;  next,  the  pro- 
cedure for  trial  and  punishment ;  and  lastly,  the  peculiar  proceedings  provided  by 
way  of  security  of  compensation  in  default  of  punishment,  which  is  here  described. 
But  our  author  has  inverted  that  order,  and  considered  first  the  system  of  security, 
next  the  compensation,  and  lastly  the  crimes.  It  resulted,  perhaps,  from  this  that 
he  failed  to  consider,  except  very  cursorily,  the  law  as  to  crime,  apart  from  the 
system  of  compensation,  and  that  his  review  of  the  subject  is  extremely  imperfect ; 
the  more  so,  since  he  did  not  have  recourse  to  the  ample  exposition  of  the  Saxon 
criminal  law  contained  in  the  Mirror  of  Justice.  The  peculiar  system  of  frank- 
pledge above  explained  was  only  a  species  of  supplement  to,  or  security  for,  the 
execution  of  the  criminal  law,  and  it  had  a  close  connexion  with  the  system  of 
pecuniarycompensation,  forof  course  pledges  could  only  be  made  responsible  for  such 
compensation.  But  then,  as  the  author  himself  mentions  further  on,  there  were 
crimes  which  did  not  admit  of  compensation,  which  applied  only  to  such  personal 
injuries  as  might  be  regarded  as  rather  private  in  their  nature,  and  more  of  the  nature 
of  aggravated  assaults,  such  as  would  be  proper  subjects  of  actions  for  compensation 
(although  in  these  rude  times  rather  more  severe  than  in  our  own  age),  and  did  not 
apply  to  crimes  public  in  their  nature,  as  tending  to  endanger  the  public  peace  and 
general  security — such  as  housebreaking,  burning  of  houses,  open  robbery,  manifest 
homicide,  and  treason.  These,  it  was  declared  by  the  law  of  Canute,  should  not  be  the 
subject  of  pecuniarycompensation,  and  were,  therefore,  left  to  the  ordinary  criminal  j  us- 
tice  of  the  realm,  which  our  author  hardly  describes  at  all.  Yet  a  remarkably  full 
account  of  it  is  given  in  the  Mirror  of  Justice,  which  bears  upon  its  face,  in  various  parts 
of  it,  and  especially  in  those  parts  which  relate  to  the  criminal  law,  traces  of  an  origin  in 
an  earlier  work  of  the  age  of  Alfred.  At  all  events,  it  gives  the  forms  of  indictments 
in  all  cases  of  serious  crimes,  and  the  mode  of  trial,  substantially  the  same  as  in  our 
own  time ;  and  there  is  probably  no  part  of  our  law  which  has  so  little  altered  in 
its  general  course  and  tenor.  The  names  given  are  all  unmistakably  Saxon  ;  in  many 
instances  the  names  of  the  Saxon  kings,  under  whom  the  oases  occurred,  are  given ; 
and  in  others,  the  names  of  the  judges,  which  are  aU  evidently  Saxon,  and  must  have 
been  before  the  Conquest — since  after  that  era  the  names  of  the  judges  are  known, 
and  were  all  Anglo-Norman.  Moreover,  the  nature  of  the  crimes  described  after, 
afford  internal  evidence  that  the  times  referred  to  are  very  early.  Thu.s,  for  instance, 
as  to  treason,  it  is  defined  in  a  way  in  which  it  certainly  would  not  have  been  defined 
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take  a  view  of  that  remarkable  institution  so  necessary  towards  a 
due  execution  of  it ;  that  is,  the  police  established  by  Alfred. 

It  is  said  that  a  hundred  neighbouring  families  Decennaries,  bo- 
composed  a  hundred,   as  the  name   imports ;    ten  roughs. 
such  families  constituted  a  tything,  decennary,  or  fribourg,  over 

by  any  lawyer  after  the  Conquest,  as  including  the  falsification  of  the  seal  of  a  manor, 
so  aa  to  defraud  the  lord  of  the  same.      So  as  to  the  next  section  :  of  Burners, 
who  are  described  as  those  who  burn  a  city,  farm,  or  house,  men,  beasts,  or  other 
chattels  feloniously,  in  time  of  peace,  for  hatred  or  revenge.     And  if  any  one  put  a 
man  into  the  fire,  whereby  he  is  burnt  or  blemished  by  the  fire,  although  he  be  not 
killed  by  the  fire,  nevertheless  it  is  an  offence  for  which  he  shall  die.     Now  we  know 
from  the  Saxon  Chronicles,  that  ages  before  the  Conquest  men  were  burnt  to  death 
by  their  enemies,  but  no  trace  of  such  atrocities  can  be  found  in  the  later  times ;  and 
it  is  evident  that  they  mark  a  state  of  society  characterised  by  savage  ferocity.     So 
under  the  head  of  Mayhem,  which  is  described  as  "  the  deprivation  of  a  member  or 
the  enfeeblement  of  it  by  breaking  or  cutting  the  bones  of  a  man,"  whereby  he  is  less 
able  to  combat — a  crime  very  common  among  the  Anglo-Saxons  in  their  earlier  and 
more  savage  ages,  as  is  shown  by  the  earlier  of  these  laws,  but  which  gradually  dis- 
appeared before  the  Conquest,  at  all  events  became  comparatively  rare  ;  but  it  is 
evident  that  at  the  time  the  work  quoted  was  originally  written,  it  was  the  subject 
of  frequent  judicial  decision;  for  the  author  at  once  quotes  several  judicial  dicta  of 
judges,  with  pure  Saxon  names.     "  And  Turgis  saith  that  the  loss  of  the  fore  teeth  is 
'  mayhem, '  and  Sennall  saith  that  the  loss  of  the  eye  is  '  mayhem,'  and  Billing  saith 
that  rasure  by  turning  the  bones  of  the  head  is    'mayhem.'"     Now  it  is  worth 
observing  (1.)  that  all  these  names  are  pure  Saxon  ;  (2.)  that  in  two  cases  the  dicta 
are  reported  in  the  present  tense  :  "  Billing  saith,"  as  if  the  judge  were  still  alive  at  the 
time  it  was  written,  and  the  dictum  quite  recent ;  and  (3.)  it  is  to  be  noted  that  Bil- 
ling is  afterwards  given  as  the  name  of  a  judge  who  was  hanged  by  Alfred  ;  so  that, 
on  the  whole,  it  is  manifest  that  these  cases  are  as  old  as  the  age  of  Alfred.    So  again, 
as  to  the  crime  of  larceny,  it  is  evident  that  the  definition  given  is  extremely  ancient, 
for  it  actually  comprises  all  those  who  suffer  thieves  to  pass  when  they  may  arrest 
them ;  "  and  those  who  steal  by  false  measures  and  false  weights,  or  in  any  other 
manner  of  fraud  by  colour  of  merchandise."      And  it  is  curious  to  note   that  it 
includes  cases  of  bailiffs,  and  receivers  of  goods,  who  steal  in  not  giving  their  accounts, 
as  to  which  the  old  law  has,  in  our  own  times,  been  restored  by  the  statutes  as  to 
embezzlement  and  as  to  fraudulent  bailees.     So,  as  to  felons  flying  to  avoid  arrest, 
judicial  dicta  are  given  of  Saxon  judges,  one  of  whom  was  afterwards  hanged  by  Alfred. 
"  Bermond  decided  that  the  goods  of  those  who  fled  should  be  forfeit  to  the  king." 
Now,  af  terypards,  this  very  name  is  given  as  that  of  a  judge  who  was  hanged  by  Alfred. 
The  book  purports  to  have  begun  with  the  time  of  Alfred,  and  to  have  continued  in 
the  times  of  subsequent  kings,  so  that  it  would  contain  cases  as  old  as  Alfred  ; 
though  it  »lso  includes  cases  of  subsequent  Saxon  kings  up  to  the  Conquest,  and  also 
of  kings  after  the  Conquest  up  to  Edward  I.,  but  the  ancient  parts  can  easily  be  dis- 
tinguished, and  indeed  are  often  expressly  identified  with  ■-•■  particular  reign.     Thus, 
as  to  the  forms  of  indictment,  the  first  given  is  that  for  treason,  "  according  as  it  was 
done  in  this  case  in  the  time  of  king  Edmund."     Here,  again,  the  names  also  are  pure 
Saxon.     "  Rocelyn  saith  against  Wallgrot,  that  at  such  a  day,  in  such  a  year  of  the 
reign  of  such  a  king,  into  such  a  place  came  the  said  Wallgrot  to  this  Rocelyn,  and 
found  him  to  be  in  counsel  and  in  assistance  with  Ashelung,  Turkille,  Bollard,  and 
others,  to  arrest,  or  to  make  prisoner,  or  to  kill,  our  said  king  Edmund,  and,  to  do 
the  same,  they  were  sworn  to  keep  counsel"  (Mirror  of  Justice,  c.  i.,  s.  11).     Here  is 
a  precedent  of  an  indictment  for  treason  undoubtedly  as  old  as  the  time  of  Edmund, 
who    reigned    in    the  middle   of    the  tenth    century,    Alfred   having  died  at  the 
beginning  of  it.     Again,  treason  is  set  forth  in  this  manner,  "  as  it  is  found  in  the  rolls 
in  the  time  of  king  Alfred.    BarduK  here  doth  appeal  Darling  for  that "  (Ibid.  s.  13). 
So  there  are  precedents  given  of  indictments  for  all  the  felonies — murder,  rape,  bur- 
glary, robbery,  arson,  <fec. ;  and  it  is  to  be  observed  as  another  mark  of  antiquity,  that 
burglary  is  defined  as  housebreaking  for  robbery,  whether  in  the  day  or  night ; 
whereas,  in  our  law,  for  ages  it  has  been  the  essence  of  the  crime  that  it  should  be 
committed  at  night.     The  names  used  are   always   the  plainest  Saxon — Osmond, 
Saximund,  Darling,  Carliug,  Billing,  Harding,  Atheling,  &c.     There  is  an  indictment 
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which  an  officer  presided,  called  the  head  of  the  fribourg.^ 
Every  man  in  the  kingdom  was  expected  to  belong  to  some  de- 
cennary, and  those  who  did  not  were  considered  in  the  light  of 
offenders,  or  at  least  of  suspected  persons,  and  were  accordingly 
put  in  prison  till  they  could  get  some  one  to  take  them  in,_  or 
become  pledge  for  their  good  behaviour.  In  these  decennaries, 
every  man  was  a  security  for  the  rest,  pledging  himself  that  all 
and  every  of  them  should  demean  himself  orderly,  and  stand  to 
the  inquiries  and  awards  of  justice.  It  was  from  such  recip- 
rocal engagement  between  the  free  members  of  a  decennary,  that 
this  sort  of  community  was  commonly  called  frankpledge.     If 

for  heresy,  which  is  exceedingly  curious,  and  said  to  be  "  according  to  that  which  is 
found  in  the  rolls  of  the  ancient  kings  : "— "  I  say,  Sebourge  there  is  defamed  by  good 
people  of  the  sin  of  heresy,  because  that  he  of  evil  art,  and  by  belief  forbidden,  and 
by  charms  and  enchantment,  took  from  Brighton  the  flower  of  his  ale,  whereby  he 
lost  the  sale  thereof ; "  or  this,  "  Moiling  is  defamed,  for  that  such  a  day  he  denied  his 
baptism."     No  one  will  deny  the  extreme  antiquity  of  these  absurd  indictments,  in 
which  slander,  heresy,  and  enchantment  were  all  mixed  up  together  most  strangely. 
Although,  however,  on  this  particular  head  of  offence  there  may  appear  some  absurd- 
ity, yet,  speaking  generally,  the  definitions  of  crimes  are  not  only  marked  by  sound 
sense,  but  are  in  substance,  with  some  exceptions,  those  which  prevail  in  our  present 
law.     Thus,  under  the  head  of  distresses,  it  is  pointed  out  that  men  may  cover  that 
robbery  by  distress,  that  is,  might  commit  robbery  under  colour  of  distress ;  and  it  is 
said,  "  ye  are  to  distinguish  whether  it  be  by  those  who  have  power  to  distrain,  or  by 
others,  and,  if  by  others,  then  therewith  an  appeal  of  robbery  : "  whereof  it  is  said 
"  Hailif  gives  a  notable  judgment ; "  who  Haihf  was  being  left  to  the  reader's  pre- 
sumed knowledge  of  him — an  evident  indication  that  the  passage  was  vnitten  when 
Hailif  was  alive,  or  when  his  memory  was  recent,  for  he  is  cited  just  as  any  judge 
might  be  cited  in  our  own  day.     So  as  to  criminal  procedure.     On  the  one  hand,  it 
is  manifest  that  the  procedure  described  is  as  ancient  as  the  Saxons,  and,  on  the 
other,  that  it  was  in  substance  the  same  as  in  our  own  time.     Thus  it  is  said,  Thur- 
mond ordained  that  criminal  actions  (prosecutions)  for  revenge  (i.e.,  for  punishment) 
should  cease  at  the  year's  end  (s.  22) ;  a  passage  which  is  evidently  most  ancient,  for 
the  name  of  the  judge  is  Saxon,  and  the  notion  of  any  limitation  of  criminal  prosecu- 
tion was  not  known  in  later  times.     Again,  it  is  said  as  to  indictments,  "  there  may 
be  exceptions  against  the  person  of  the  indictor,  for  no  villein  can  indict  any  man," 
which  shows  the  antiquity  of  the  passage.     Or,  if  the  indictment  be  not  made  by  the 
whole  dozen  of  freemen,  or  if  it  be  not  sealed  with  the  seals  of  the  twelve  jurors 
(s.  15),  which  shows  that  indictments  were  presented  by  juries  just  as  they  are  now, 
at  all  events  in  the  king's  courts.      And  it  is  equally  clear  that  they  were  tried  by 
juries  ;  for  in  a  subsequent  part  of  the  work  cases  are  given  in  which  Alfred  had 
executed  judges  for  tampering  with  juries,  &o.     "  He   hanged  Marks,  because  he 
j  udged  During  to  death  by  twelve  men  who  were  not  sworn  ;  he  hanged  Thurston, 
because  he  judged  Thuringer  to  death  by  a  verdict  of  inquest  taken,  ex  officio,  without 
issue  joined  ;  he  hanged  Rombold,  because  he  judged  LischUd  in  a  case  not  notorious, 
without  indictment ;  he  hanged  Fribnone,  because  he  judged  Harpen  to  die,  whereas 
the  jury  were  in  doubt  of  the  verdict,  for  in  doubtful  cases  one  ought  rather  to  save 
than  to  condemn  ;  he  hanged  Cordwine,  because  he  judged  Hackwy  to  death  with- 
out the  consent  of  all  the  jurors,  and  whereas  he  stood  upon  a  jury  of  twelve  men, 
and  because  three  would  have  saved  him  against  the  nine.     Cordwine  removed  the 
three,  and  put  others  upon  the  jury,  upon  whom  Hackwy  put  not  himself."     These 
words  are  the  precise  words  now  used  and  recorded  in  a  criminal  trial,  when  the 
prisoner  is  said  to  put  himself  upon  his  country  to  be  tried,  as  upon  a  jury.     These 
extracts  will  suffice  to  show  that  the  system  of  criminal  law  and  of  criminal  procedure, 
which  prevailed  as  far  back  as  the  time  of  Alfred,  was  in  substance  similar  to  those 
which  prevail  at  this  day  ;  and  there  is  probably  no  part  of  our  law  which  is  of  such 
antiquity  as  that  of  our  criminal  procedure.     It  is  only  the  systems  of  frankpledge 
and  compensation  which  our  author  now  proceeds  to  notice  which  are  obsolete. 

1  Leg.  St  Edw.  20. 
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any  one  fled  from  justice,  the  term  of  tliirty-one  days  was  given  to 
the  decennary  to  produce  the  offender.  If  he  did  not  then  appear, 
the  head  of  the  fribourg  was  to  take  two  principal  persons  of  his  own 
decennary,  and  from  the  three  neighbouring  decennaries,  the  head 
and  two  of  their  members :  these,  together  with  himself,  making 
twelve,  were  to  purge  him  and  his  decennary  from  any  wilfulness 
or  privity  to  the  offender's  crime  or  flight :  and  if  the  head  of 
the  fribourg  could  not  purge  his  decennary  in  this  way,  he  and  his 
decennary  were,  of  themselves,  to  make  a  compensation  to  the  party 
injured. 

So  great  care  was  taken  that  persons  should  be  well  known  be- 
fore they  were  harboured,  that  if  any  one  took  a  stranger  in,  and 
suffered  him  to  stay  three  nights  under  his  roof,  and  the  stranger 
afterwards  committed  any  crime,  the  person  so  harbouring  was 
considered  as  having  made  himself  a  pledge  for  him,  as  for  one  of 
his  own  family,  and  was,  upon  the  absconding  of  the  offender,  to 
make  amends  to  the  injured  person.^ 

An  establishment  like  this  contributed  more  effectually  than  any 
other  to  the  prevention  of  crimes,  as  well  as  to  the  detection  of 
offenders. 

We  shall  now  take  a  cursory  view  of  the  penal  code  of  this 

.  .  J,  people  (a).  The  Saxons  were  particularly  curious  in 
fixing  pecuniary  compensations  for  injuries  of  all 
kinds,  without  leaving  it  to  the  discretion  of  the  judge  to  pro- 
portion the  amends  to  the  degree  of   injury  suffered.      These 

(a)  The  author  gives  a  very  imperfect  idea  of  it,  as  he  confines  himself  to  the 
written  laws,  and  those  of.  the  earlier  and  ruder  age.  No  doubt  at  first  not  only 
bodily  injuries  but  even  death  could  be  compensated,  though  there  is  reason  to  sup- 
pose that  this  applied  rather  to  such  cases  as  would  now  be  called  manslaughter ; 
hence  simple  homicide  is  spoken  of,  and  there  is  no  epithet  used  to  denote  what  we 
would  deem  murder ;  whEe,  on  the  other  hand,  in  the  criminal  law  of  the  Saxons, 
as  disclosed  in  the  Mirror,  murder  appears  to  have  been  capital.  The  written  laws, 
which  bear  the  name  of  Alfred,  may  have  been  the  early  records  of  ruder  customs, 
which,  at  a  later  period  of  his  reign,  he  may  have  altered.  Certainly,  the  idea  of 
his  criminal  law,  as  conveyed  in  the  Mirror,  is  very  different  from  what  it  appears 
in  his  written  laws.  In  the  written  laws  of  Ethelred,  indeed,  we  find  that 
homicide  and  even  theft  are  punishable  even  with  death,  unless  the  king  allows  the 
penalty  to  be  redeemed  (Eth.  vii.  15).  And  in  the  laws  of  Canute  we  find  that 
housebreaking  and  mere  robbery  and  murder  are  declared  to  be  "botless,"  i.e.  not  re- 
deemable by  pecuniary  penalty  (Laws  of  Ownute,  c.  651).  And  the  punishment  to 
be  inflicted  by  Canute's  laws  are  horrible  :  cutting  off  the  feet  or  hands,  the  nose,  the 
ears,  or  the  upper  lip,  nay,  even  scalping,  were  allowed  (c.  30).  The  sentences 
which,  according  to  the  Mirror,  were  inflicted  by  Alfred,  were  extremely  severe — ^in 
some,  even  cutting  off  the  hand.  The  laws  of  the  Confessor,  as  collected  under  the 
Conqueror,  contain  no  criminal  penalties  except  that  (borrowed  from  Canute)  as  to 
the  murder  of  a  Dane.  But  it  may  be  gathered  that,  as  under  the  Confessor,  the 
criminal  code  was  mitigated,  for  in  the  laws  of  William,  professedly  based  upon  the 
customs  of  the  Confessor,  the  pecuniary  penalties  are  allowed,  and  there  is  a  clause 
prohibiting  the  infliction  of  death  for  the  lighter  offences  (Laws  of  Congueror,  liO). 
Later  in  his  reign,  however,  the  Confessor  adopted  the  more  severe  penalties  of 
Canute's  code.  It  is  probable  that  the  mildness  of  the  Confessor's  criminal  justice 
may  have  been  partly  the  cause  of  the  fondness  with  which  the  people  always  spoke 
of  his  laws,  and  the  great  anxiety  they  always  showed  for  the  restoration  of  them. 
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penalties  were  more  or  less,  according  to  the  time  or  place  in 
which  the  wrong  was  committed,  or  the  part  of  the  body  or 
member  which  was  injured.i  The  cutting  off  an  ear  was 
punished  with  the  penalty  of  thirty  shillings;  if  the  hearing 
was  lost,  sixty  shillings:  so,  striking  out  the  front  tooth  was 
punished  with  a  fine  of  eight  shillings ;  the  canine  tooth,  four  shil- 
lings; the  grinders,  sixteen  shillings: 2  if  a  common  person  was 
bound  with  chains,  the  amends  were  ten  shillings ;  if  beaten,  twenty 
shillings ;  if  hung  up,  thirty  shillings.^ 

In  the  same  manner,  injuries  to  property  were  generally  con- 
sidered in  a  criminal  light ;  and  the  specific  amends  to  be  made 
by  the  wrong-doer  to  the  injured  party  were  fixed  by  law.  A  man 
who  mutilated  an  ox's  horn  was  to  pay  tenpence  ;  if  that  of  a  cow, 
then  only  twopence.  A  like  distinction  was  made  between  cutting 
off  the  tail  of  an  ox  or  a  cow.*  To  fight  or  make  a  brawl  in  the 
court  or  yard  of  a  common  person  was  punished  with  a  fine  of  six 
shillings ;  to  draw  a  sword  in  the  same  place,  even  though  there 
was  no  fighting,  with  a  fine  of  three  shillings :  if  the  party  in 
whose  yard  this  happened  was  worth  six  hundred  shillings,  the 
amends  were  treble,  and  they  were  increased  further,  according  to 
the  circumstances  of  the  person  whose  house  and  domain  were  so 
violated.5 

A  system  of  regulations  framed  on  this  principle  seems  to  have 
converted  all  notions  of  civil  redress  for  injuries  into  a  criminal  in- 
quiry; while  the  degree  and  circumstances  attending  the  fact, 
both  which  it  was  out  of  the  power  of  legislation  exactly  to  reach, 
made  no  part  of  the  judicial  consideration ;  but  the  judge  was  to 
award  the  same  stated  fine  in  all  cases  which  could  be  brought 
within  the  letter  of  the  legal  description.  However,  these  penalties 
had  so  far  the  nature  of  a  civil  redress,  that  they  were  given  in  the 
way  of  compensation  to  the  injured  person. 

The  notion  of  compensation  runs  through  the  whole  criminal  law 
oS  the  Anglo-Saxons,  who  allowed  a  sum  of  money  as  a  recompense 
for  every  kind  of  crime,  not  excepting  the  taking  away  the  life  of  a 
^^^  man.  Every  man's  life  had  its  value,  called  a  loere,  or 
capitis  estimatio.  This  had  been  various  at  different 
periods ;  6  in  the  time,  therefore,  of  king  Athelstan,  a  law  was  made 
to  settle  the  were  of  every  order  of  persons  in  the  state.  The  king, 
who  on  this  occasion  was  only  distinguished  as  a  superior  personage, 
was  rated  at  30,000  thrymsas;^  an  archbishop  or  earl,  at  15,000; 
a  bishop  or  ealderman,  at  8000 ;  helli  imperator,  or  summus  prce- 
fecius,  at  4000  ;  a  priest  or  thane,  at  2000 ;  a  common  person,  at 
267  thrymsse.  It  seems  this  were  was  sometimes  different  in  dif- 
ferent parts  of  the  country.8    When  any  person  was  kiUed,  the 

1  Leg.  In».  6  ;  Leg.  Alf.  23.  ^  Leg.  Alf.  40.  3  Leg.  Alf.  31. 

*  Leg.  Inae,  59.  «  Leg.  Alf.  35.  6  Leg.  In^,  69. 

'  A  thryrma,  according  to  Du  Fresne,  was  worth  fourpenoe.      According  to  this, 
30,000  thrymsas  =  £500;  15,000  =  £250 ;  8000  =  £133,  6s.  8d.  :  4000  =  £66, 13s.  4d.  :  - 
2000  =  £33,  63.  8d.  ;  267  =  £4,  9s.  s  Leg.  Atheist.  3. 
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slayer  was  to  make  compensation  to  the  relations  of  the  deceased, 
according  to  such  valuation.  In  the  case  of  the  king,  half  the 
were  went  to  his  relations,  and  half  to  his  people.  If  the  deceased 
was  a  stranger,  or  had  no  relations,  the  were  was  to  be  divided, 
half  to  go  to  the  king,  and  half  to  the  most  intimate  companion  of 
the  deceased.! 

As  the  manners  and  notions  of  this  people  would  not  allow  them 
to  submit  to  any  harsher  punishment  in  the  first  instance,  it  was 
endeavoured  to  render  this  as  severe  as  possible.  The  were  was 
not  to  be  remitted ;  2  and,  to  make  the  offender  an  example,  as 
well  as  to  prevent  the  effusion  of  blood,  all  his  own  relations  were, 
by  a  law  of  king  Edmund,^  discharged  from  the  obligation  of 
abetting  him  against  the  feud  of  the  relations  of  the  deceased, 
whose  deadly  resentment  he  was  to  support  alone,  till  he  had  paid 
the  were.  A  person  guilty  of  homicide  was  also  excluded  from  the 
presence  of  the  king. 

But  this  were,  in  cases  of  homicide,  and  the  fines  that  were  paid 
in  cases  of  theft  of  various  kinds,  were  only  to  redeem  the  offender 
from  the  proper  punishment  of  the  law,  which  was  death ;  and 
that  was  redeemable,  not  only  by  paying  money,  but  by  iindergo- 
ing  some  personal  pains  :  hence  it  is  that  we  hear  of  a  great  variety 
of  corporal  punishments.  A  person  o/ien  charged  with  theft  was 
to  lose  his  hand  or  foot.*  There  was  also  the  pain  of  banishment 
and  slavery,^  and  at  one  time  it  was  enacted  ^  that  house-breaking, 
burning  of  houses,  open  robbery,  manifest  homicide,  and  treason 
against  one's  lord,  should  be  inexpiable  crimes ;  that  is,  not  to  be 
redeemed  by  any  pecuniary  compensation,  or  any  pain  or  mutila- 
tion. 

Thus  far  of  punishments.  We  come  now  to  consider  the  no- 
tions they  had  of  crimes,  and  their  nature  (a).     A  person  present 

{a)  It  is  curious  that  this  law  is  not  to  be  found  among  the  laws  of  Canute ;  and, 
on  the  contrary,  the  scope  and  spirit  of  the  laws  (which  bear  the  impress  of  great 
candour)  is  to  exhibit  a  perfect  equality  between  the  two  races  ;  and  by  the  previous 
laws  the  fine  or  penalty  was  the  same  whether  a  Dane  or  an  Englishman.  In  the 
Mirror  of  Justice,  however,  there  is  this  passage: — "King  Canute  ordained  for  the 
safeguard  of  the  Danes  whom  he  left  in  England,  that  if  a  man  unknown  was  killed, 
the  whole  hundred  should  be  amerced  to  the  king  by  the  jiidgment  of  murder,"  which 
was  only  an  application  of  Alfred's  law  of  frankpledge,  that  every  freeman  should  enter 
into  a  hundred  or  a  tithing,  who  wishes  to  be  entitled  to  "  were,"  in  case  any  one  should 
slay  him  {Laws  of  Canute,  c.  20,  Anglo-Saxon  Laws,  p.  387).  And  he  who  violates  these 
laws,  which  the  king  has  now  given  to  all  men,  le  he  Danish  or  be  he  English,  let  him 
be  liable  to  the  king  [Ibid.  84).  The  only  references  given  by  the  author  are,  it  will 
be  observed,  not  to  that  of  Canute,  but  to  the  laws  of  the  Confessor  (those  very  laws 
which  he  in  a  subsequent  part  of  this  chapter  describes  as  spurious)  ;  and  in  the  pas- 
sages to  which  he  refers  there  is  nothing  of  the  kin4.  Sec.  15  is  only  to  the  effect 
that  in  case  of  murder  the  "vill"  or  the  hundred  shall  be  responsible,  and  section  16 
is  "de  inventione  murdre" — "murdra  quidem  inventa  fuerunt .  tempore  Cauuti 
regis  qui  post  acquisitam  terram,  et  secum  pacificatam,  remisit  domine  exoercitum 
suum  preclari  baronum  de  terrse :  et  ipsi  fuerunt  fidejussores  erga  regem  quod  illi  quos 
retinent  in  terra  primam  pacem  haberent.  Ita  quod  si  quis  de  Aiglis  aliquem  ipsorum 

1  Leg.  Inse,  22.  "  Leg.  Edm.  3.  '  Ca.  8. 

«  Leg.  Ince,  18.  »  Leg.  Can.  6.  '  Leg.  Can.  61. 
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at  the  death  of  a  man  was  looked  on  as  particeps  criminis,  and  as 
such  was  liable  to  a  fine.i  A  person  killing  a  thief,  unless  he 
purged  himself  by  oath  before  the  relations  of  the  deceased,  relat- 
ing all  the  circumstances  of  the  fact,  and  that  immediately,  was  to 
pay  a  fine.^  If  one  in  hewing  a  tree  happened  to  kill  a  man,  the 
relations  were  entitled  to  the  tree,  provided  they  took  it  within 
thirty  days  ;  3  which  was  in  the  nature,  and  might  perhaps  be  the 
origin,  of  deodands.  It  does  not  appear  that  they  made  any  dis- 
tinction in  the  degrees  of  homicide ;  except  in  one  instance,  which 
deserves  particular  notice ;  and  that  is,  where  the  fine 
called  murdrum  was  to  be  paid.  It  is  said,  that 
Canute,  being  about  to  leave  the  kingdom,  and  afraid  that  the 
English  might  take  advantage  of  his  absence  to  oppress  or  destroy 
his  own  subjects,  the  Danes  procured  the  following  law  in  order 
to  prevent  secret  homicides :  That  when  any  person  was  kiUed, 
and  the  slayer  had  escaped,  the  person  killed  should  be  always  con- 
sidered as  a  Dane,  unless  proved  to  be  English  by  his  friends  or 
relations ;  and  in  default  of  such  proof,  that  the  vill  should  pay 
forty  marks  for  the  Dane's  death ;  and,  if  it  could  not  be  raised  in 
the  vill,  that  the  hundred  should  pay  it.  This  singular  pro- 
vision, it  was  thought,  would  engage  every  one  in  the  prevention 
or  prosecution  of  such  secret  offences.*  It  was  upon  this  sort  of 
policy  that  presentments  of  Englishery,  as  they  were  afterwards 
called,  were  founded. 

Larceny,  called  by  the  Saxons  stale,  might  have 

aroeny.      -j^^^^  committed  by  a  child  of  ten  years  old  -,5  but 

afterwards  this  crime  was  not  imputed,  unless  the  child  was  twelve 

interfioeret,  si  non  possit  defenders  Be  judido  Dei  ferro  vel  aquo,  fieret  justioise  de  eo.'' 
It  will  be  seen  that  there  is  nothing  in  this  to  support  the  above  version  of  the  sup- 
posed law.  In  the  laws  of  the  Confessor  allusion  is  made  to  a  law  of  Canute's,  simply 
to  the  effect  that  if  a  Dane  were  killed  by  an  Bnglishman,  and  the  latter  could  not 
defend  himself  by  ordeal,  he  should  suffer  death,  the  hundred  being  liable  to  a  fine  if 
he  escaped.  This  was  applied  by  William  to  the  protection  of  the  Normans  (Laws 
of  William  the  Conqueror,  c.  21) ;  but  as  the  law  only  applied  If  it  was  a  K'orman 
kUled,  it  was  taken  that,  so  far  as  regarded  that  part  of  the  law,  unless  the  deceased 
was  shown  to  have  been  an  Englishman,  he  should  be  taken  to  have  been  a  French- 
man (Lmiis  of  Henry  I.,  o.  75,  and  o.  92).  So,  according  to  Braoton,  "  Pro  Anglieo 
veo  et  de  qui  oonstare  possit  quod  AngliouB  sit,  non  dabitur  murdrum,"  i.e.,  the 
fine  so  called  (Ibid.  c.  15,  p.  135).  This  was  the  origin  of  presentments  of  English- 
ery, which  are  explained  in  the  Mirror,  where  it  is  laid  down  that  it  should  be 
inquired  of  what  kindred  or  hneage  those  that  were  killed  were,  so  that  we  may 
know  by  their  parents  whether  they  were  of  the  English  nation  or  not.  And  thence 
it  is  that  we  called  that  parentage  Englishery,  where  the  parentage  could  be  found 
of  the  father's  or  of  the  mother's  side ;  and  if  no  Englishery  be  found,  then  it  hath 
the  judgment  of  murder.  It  is  remarkable  that  no  mention  of  this  should  have  been 
made  in  the  laws  we  have  of  Canute,  but  it  may  be  explained,  perhaps,  as  a  mere 
temporary  law,  enacted  on  a  special  occasion  in  the  earlier  portion  of  the  reign  of 
Canute,  and  that  the  laws  which  go  by  his  name,  which  were  enacted  in  the  latter 
part  of  his  reign,  and  represent  the  results  of  his  more  mature  and  enlightened  policy, 
deliberately  excluded  the  law  in  question,  as  founded  upon  a  bad  principle,  or  tending 
to  perpetuate  feelings  of  jealousy  between  the  two  nations,  whom  it  was  his  object 
to  consolidate  and  unite. 

1  Leg.  Inffl,  33  ;  Leg.  Alf.  26.  ^  Leg.  Inse,  34.  3  Leg.  au_  13. 

*  Leg.  Confess.  15,  16.  ^  Leg.  Inae,  7. 
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years  of  age.^  If  all  the  family  of  the  offender  were  privy  to  the 
stealing,  they  were  all  to  be  made  slaves.2  Where  there  was  not 
that  privity  in  a  family,  the  mulct  was,  at  one  time,  sixty  shill- 
ings ;  at  another  time,  one  hundred  and  twenty  shillings.  ^  Such 
regard  was  paid  to  the  character  of  a  wife,  and  the  subjection  she 
was  supposed  to  be  under  to  her  husband,  that  when  an3rthing 
stolen  was  found  in  their  house,  the  law  considered  her  as  no 
party  in  the  stealing,  unless  it  were  manifestly  in  her  separate 
custody.  4  « 

The  more  atrocious  of  these  offenders,  when  they  came  in  a  body 
of  seven,  were  called  fheof,  or  prcedones  ;  if  more  than  seven,  they 
constituted  Jilothe,  or  turma  ;  if  more  than  thirty-five,  they  were 
then  called  herge,  or  exercitusfi  These  distinctions  show  in  what 
manner  these  people  carried  on  their  depredations  in  the  times 
before  Alfred  reformed  the  police. 

False  swearing  was,  at  first,  only  punishable  by  a  fine  of  one 
hundred  and  twenty  shillings.^  Afterwards,^  false  swearers  were 
considered  as  no  longer  entitled  to  credit,  and  were  obliged  to 
purge  themselves  not  by  their  own  affirmation  on  oath,  but  by  the 
ordeal :  they  were  sometimes  excommunicated. 

Breaches  of  the  peace  were  severely  punished,  as  leading  usually 
to  bloodshed  and  death.  If  a  person  fought  in  the  king's  palace, 
his  life  was  in  the  king's  hands,  unless  he  redeemed  it  with  a 
fine  ;  ^  and  particular  penalties  were  inflicted  on  those  who  fought 
in  the  presence  of  the  bishop  and  ealderman ;  9  or  in  the  city  or 
town  where  the  bishop  and  ealderman  were  then  holding  their 
court. ^^  A  law  of  king  Edmund's  was  so  severe,^^  that  if  any  one 
attacked  another  in  his  house,  or  broke  the  peace  there,  he  was  to 
forfeit  everything,  and  his  life  was  to  be  at  the  king's  disposal. 
The  great  occasion  of  violent  breaches  of  the  peace,  jj  ^^  f  ^ 
were  the  deadly  feuds  by  which  people  in  those  times  "^  y  «^ 
revenged  the  death  of  a  relation.  This  method  of  prosecuting 
offenders  had  become  so  habitual  to  the  people,  that  it  appeared 
necessary  even  to  make  it  a  part  of  the  penal  code  ;  and  it  was 
accordingly  inserted  under  reasonable  restrictions  in  a  law  of 
Alfred. ''2  At  length,  it  was  thought  expedient  to  impose  additional 
checks  on  this  singular  piece  of  criminal  jurisprudence.  This  was 
done  by  a  law  of  Edmund  ;J3  which  directs  that  somebody,  in  the 
nature  of  an  arbiter,  should  be  deputed  to  the  relations  of  the  de- 
ceased, and  engage  that  the  slayer  should  make  compensation. 
He,  in  the  meantime,  was  to  be  put  into  the  hands  of  this  arbiter, 
who  was  to  see  that  sufficient  sureties  were  taken  for  paying  the 
were  in  twenty-one  days  ;  during  which  time  there  was  to  be 
peace,  by  mutual  compact. 

•  Leg.  Atheist.  1.  "  Leg.  Inaj,  7.  ^  Leg.  Atheist.  1. 

*  Leg.  Inse,  58  :  Leg.  Can.  74.     ^  Leg.  inse,  13, 14,  15.       «  Leg.  In*,  12. 
7  Leg.  Edw.  3.  ^  Leg.  Alf.  7.  »  Ibid.  15,  34. 

i»  IbU.  36.  "  Leg.  Edm.  '=  Leg.  Alf.  38. 
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Very  early  after  tbe  Saxons  had  been  converted  to  Christianity, 
places  of  public  worship  were  held  in  such  reverence 
ano  uary.  ^^^^  ^  criminal  flying  thither  was,  during,  his  stay 
there,  allowed  protection,  whatever  bis  crime  might  be  (a)A  It 
was  usual  to  fly  to  such  a  place  of  security,  to  avoid  the  instant 
resentment  of  the  aggrieved  party,  till  provision  could  be  made  for 
paying  the  legal  compensation.  In  a  state  of  society  like  that 
among  the  Anglo-Saxons,  the  immunity  indulged  to  places  of  wor- 
ship was  politic,  humane^and  necessary.  It  prevented  the  shed- 
ding of  blood,  and  preserved  the  peace.  Accordingly  a  penalty 
was  inflicted  on  those  who  dared  to  violate  this  place  of  sanctuary 
by  evil  treating  the  culprit  while  there ;  2  the  pax  ecclesice  being 
more  sacred,  and  in  this  instance  better  protected  by  law,  than  the 
pax  regis.  The  ofi'ender  might  stay  there  thirty  days,  and  was 
then  to  be  delivered  to  his  relations  unhurt  and  safe.^  Notwith- 
standing this  regard  for  churches,  there  seems  to  have  been  no 
immunity  granted  to  the,  persons  of  churchmen  (6).  If  a  clerk 
committed  homicide,  he  was  to  be  degraded  from  his  orders,  and 
was,  moreover,  to  make  his  compensation,  or  suffer  punishment,  in 
the  same  manner  as  any  other  person  {c)A 

(a)  The  Saxon  laws  carried  to  the  utmost  extent  the  power,  privileges,  and  immuni- 
ties of  the  church,  of  which  the  sanctuary  was  only  an  instance.  That  particular 
right  is  expressly  sanctioned  in  tbe  laws  of  Alfred,  Ethelred,  and  all  the  subsequent 
Saxon  kings.  The  Saxon  laws  also  enforced  the  payment  of  tithes,  church  rates,  and 
Rome  feoh  or  St  Peter's  pence  {Laws  of  Jidgar,  Ethelred,  and  Edward).  The  bishops 
were  to  sit  in  the  county  courts  (Edgar  5,  Canute  18),  and  the  preambles  of  the 
Saxon  laws  show  that  the  bishops  also  sat  in  the  Wittenagemote  or  Great  Council.  The 
law  also  recognised  the  canon  or  ecclesiastical  rules,  and  as  far  as  possible  enforced 
them  (Laws  of  Ethelred  and  the  Confessor).  Thus,  in  the  laws  of  the  Confessor, 
"  Si  quis  sanota;  eeclesise  pacem  fregerit,  episcoporum  tunc  est  justicia.  Et  si  eorum 
sententiam  depigiendo,  vel  superbe  contempnendo,  parvipenderit,  justicia  regis  mittet 
eum  ixsque  dum  Deo  primitus  et  rege  postea  satisfaoerit."  Any  one  who  held  of 
the  church  was  not  to  be  compelled  to  plead  in  any  other  than  the  ecclesiastical 
court.  "  Quioumque  de  eoclesia  tenuerit,  vel  in  feudo  eeclesise  manserit,  alioubi 
extra  curiam  ecclesiasticam  non  placitabit,  si  in  aliquo  forisfactum  liabuerit 
donee  quod  absit  in  curia  ecclesiastioa  de  recto  defeoerit "  (Laws  of  the  Confessor, 
c.  4).  The  church  was  above  all  to  be  free  in  the  appointment  of  her  own  ministers,  of 
whatever  order.  No  one  was  to  reduce  a  church  to  servitude,  or  turn  out  a  church 
minister,  without  the  bishop's  consent  (Anglo-Saxon  Laws,  vol.  i.,  p.  343).  Lastly, 
ecclesiastical  persons  could  not  be  prosecuted  in  the  lay  courts.  Thus,  the  laws  of 
Ethelred  ;  "If  a  priest  become  a  homicide,  or  otherwise  commit  a  flagrant  crime,  let 
him  forfeit  his  order  and  be  an  exile,  or  what  the  Pope  may  prescribe  to  him.  If  a 
priest  stand  in  false  witness,  let  him  be  cast  out  of  the  community  of  ecclesiastics, 
unless  he  do  as  his  bishop  may  direct  him"  (Anglo-Saxon  Laws,  vol.  i.,  p.  347).  This 
is  repeated  in  the  laws  of  Canute,  where  it  is  said,  "  We  will  that  men  of  every  order 
submit  each  to  the  law  which  is  becoming  to  him"  (Ibid.,  p.  367).  If  a  man  in  holy 
order  defile  himself  with  a  crime  worthy  of  death,  let  him  be  seized,  and  held  to  the 
bishop's  doom,  according  as  the  case  may  be  (Ibid.,  p.  403).  And  in  the  Mirror  of 
Justice  it  is  stated  that  king  Alfred  hanged  a  judge  who  had  hanged  a  clerk  in  holy 
orders,  who  was  not  subject  to  his  jurisdiction  (Mirror  of  Justice,  a.  5).  The  author, 
in  his  quotation  in  the  next  sentence,  has  omitted  the  essential  words,  as  the  bishop 
may  direct. 

(ft)  Sed  vide  ante. 

(c)  These  are  mistaken  references,  and  the  laws  referred  to  have  nothing  to  do  with 
the  period ;  but  there  are  two  of  Canute's  laws  directly  to  an  effect  the  contrary  of  what 

1  Leg.  Inse,  5.  '  Leg.  Alf.  2.  3  Ibid.  5.  *  Leg.  Can.  36,  38. 
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The  bringing  of  criminals  to  justice  was  very  much  facilitated 
by  the  police  established  in  the  reign  of  Alfred  (a).  The  objects 
which  next  present  themselves,  are  the  proceeding,  the  mode  of 
trial,  and  the  proof;  all  which  were  very  remarkable  parts  of  the 
Anglo-Saxon  jurisprudence  (b).     The  prosecutor,  or  accuser,  as  he 

is  stated  in  the  text.  "  If  a  servant  of  the  altar  be  a  homicide  or  work  iniquity 
enormously,  let  him  forfeit  both  degree  and  order,  and  go  walk  as  the  pope  shall  pre- 
scribe to  him  and  do  penance."  And  if  he  would  clear  himself,  i.e.,  if  he  elected  to  do 
so,  then  he  was  to  do  it  in  the  way  pointed  out  for  priests  by  a  former  law  {Ethel- 
red,  c.  ix.,  19) ;  but  if  he  did  not  do  so,  or  practise  the  penance  prescribed,  then  he 
was  to  be  an  outlaw  {Canute,  c.  41)  In  no  case  was  he  to  be  tried  before  the  lay 
courts.  So  again,  "  If  a  man  in  holy  orders  do  a  crime  worthy  of  death,  let  him  be 
seized  and  held  to  the  bishop's  doom  "  {Canute,  43). 

(a)  Tlie  system  of  frankpledge,  vide  ante. 

{b)  The  author  does  not  give  any  intelligible  account  of  it,  and  cites  no  authority 
about  it ;  and  it  will  be  manifest  that  he  had  not  given  much  attention  to  it,  and 
had  only  attended  to  the  two  barbarous  and  primitive  modes  of  procedure  by  compur- 
gation and  by  ordeal.  No  authority  is  cited  for  the  next  proposition,  that  a  mere 
accusation  was  sufficient  to  put  the  accused  upon  his  defence ;  and  it  is  quite  contrary 
to  the  whole  tenor  of  the  later  Saxon  laws  and  the  cases  recorded  in  the  Mirror  of 
Justice.  As  early  as  the  reign  of  Edgar  and  Ethelred  mention  is  made  of  present- 
ments by  twelve  sworn  freemen  j  urors,  who  answered  to  our  modern  j  urors ;  and  Alfred 
is  recorded  to  have  hanged  a  judge  who  sentenced  a  man  to  be  hanged  without  an 
indictment  or  presentment  on  oath  by  such  jurors  or  sworn  indiotors.  The  laws  of 
Ethelred  begin,  "that  every  freeman  have  a  'borh,'  or  borough,  that  they  may  present 
him  to  every  justice  if  he  be  accused,  but  if  he  be  infamous  let  him  go  to  the  ordeal," 
so  that  the  ordeal  was  only  for  those  who  were  not  worthy  of  credit,  and  then  only 
upon  sworn  presentment.  If  the  man  could  obtain  compurgation  he  would  avoid 
the  ordeal,  which  was  only  the  ultimate  resource,  failing  compurgation,  upon  a  charge 
made  by  the  neighbours  upon  oath  {Ang.-Sax.  Laws,  v.  i.  282).  And  again,  the  laws 
of  Ethelred  provided  that  in  the  hundred  twelve  thanes  or  freeholders  were  to  be 
sworn  that  they  would  accuse  no  innocent  man,  nor  conceal  any  guilty  one  {Ibid.  295), 
which  is  precisely  the  present  oath  of  the  grand  jurors.  In  the  laws  of  Ethelred 
there  is  this  remarkable  provision  set  down,  "and  where  thanes  (or  freeholders)  are  of 
one  voice  ;  if  they  disagree,  let  that  stand  which  eight  of  them  say  "  (Ibid.  299).  So, 
from  the  Mirror  of  Justice,  it  appears  that  indictments  were  by  the  oaths  of  jurors 
(c.  ii.  s.  15),  and  that  it  was  only  if  there  were  no  witness  the  trial  by  ordeal  was 
resorted  to,  and  it  was  even  then  discredited  and  discouraged  as  a  relic  of  heathenism 
(o.  ill.  s.  23).  And  unless  the  ordeal  was  resoited  to,  the  proof  lay  upon  the  prosecutor. 
The  subject  of  the  criminal  procedure  of  the  Saxons,  with  reference  to  the  mode  of 
trial,  and  the  recourse  to  compurgation,  ordeal,  or  jurors,  is  one  of  extreme  difficulty 
and  obscurity,  and  as  to  which,  it  will  be  observed,  the  author  gives  little,  if  any, 
assistance.  After  much  study,  the  editor  ventures  to  propound  this  view,  that  these 
proceedings  arose,  one  after  the  other,  by  gradual  growth,  as  the  result  of  practical 
experience  ;  and  that  they  arose  in  this  order,  first,  simple  denial  on  oath,  then  com- 
purgation, then  ordeal,  and  trial  by  jury.  If  a  thief  were  taken  in  the  act,  the  case  was 
quite  clear  {Ina,  28),  and  no  trial  was  needed  (12).  If  the  accused  was  not  taken  in 
the  act,  then  at  first  he  was  required  to  clear  himself  by  his  own  oath  {Ina,  17,  46, 
67) — ^that  is,  if  oath  worthy  (54).  But  it  would  be  necessary  to  judge  whether  the 
man  was  credible,  and  hence  some  one  else  of  known  credit  might  join  with  him,  and 
even  then  it  would  be  necessary  that  some  sort  of  tribunal  should  decide  whether  the 
man  had  cleared  himself ;  and  hence  it  was  said,  "if  he  be  found  guilty,"  then  there 
should  be  =i  penalty  {Ina,  54).  "  Found  guilty  "  could  only  mean  found  guilty  by 
the  hundred  court,  and  hence  there  was  a  trial,  and  compurgation  was  only  a  species 
of  evidence  or  mode  of  proceeding  at  the  trial.  In  the  treaty  between  Alfred  and 
Quthrum  the  practice  of  compurgation  is  brought  out  clearly ;  and  the  accused,  to 
clear  himself,  had  to  get  eleven  freeholders  to  join  with  him  in  swearing  {Ang.-Sax. 
Laws,  155).  It  is  remarkable  that  no  mention  is  made  of  ordeal,  and,  by  the  Mirror 
of  Justice,  we  find  that  in  Alfred's  time  there  was  trial  by  jury  in  criminal  oases.  It 
is  in  the  laws  of  a  later  reign,  Edward's,  the  ordeal  is  first  mentioned ;  and  this  is  most 
remarkable  and  really  looks  as  if  there  had  been  a  recourse  to  the  ordeal  to  solve 
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was  called,  made  his  charge ;  which,  it  should  seem,  was  sufficient 
alone  to  put  the  person  accused  on  his  defence.  The  defence  and 
answer  to  this  charge  was  this :  If  it  was  a  matter  not  of  great 
notoriety,  but  such  as  might  admit  of  some  doubt,  the  party 
purged  himself  by  his  oath,  and  the  oaths  of  certain  persons  (called 
thence  compurgators)  vouching  for  his  credit,  and  declaring  the 
belief  they  had  that  he  spoke  truth.  If  the  compurgators  agreed 
in  a  favourable  declaration,  this  was  held  a  complete  acquittal 
from  the  accusation.  But  if  the  party  had  been  before  accused  of 
larceny  or  perjury,  or  had  any  otherwise  been  rendered  infamous, 
and  was  thought  not  worthy  of  credit,  he  was  driven  to  make  out 
his  innocence  by  an  appeal  to  heaven,  in  the  trial  by  ordeal.  This 
was  of  several  kinds.  The.  two  principal  were  by  water  and  iron  ; 
by  water  hot  or  cold,  and  by  hot  iron  :  the  iron  was  to  be  of  one, 
two,  or  three  pounds  weight ;  and  was,  therefore,  called  simple, 
double,  or  triple'ordeal. 

cases  of  doubt  too  difficult  for  the  rude  minds  of  that  age  ;  it  was  provided  that  he 
should  go  to  the  oath,  and  if  he  failed  in  that,  then  to  the  ordeal  (Ibid.)  All  this 
was  at  the  hundred  court,  and  it  is  plain  that  these  were  sworn  men  to  determine 
the  case  ;  and  that  "  oaths  and  ordeal "  were  used  as  means  to  assist  them  in  deter- 
mining in  oases  where  the  evidence  left  them  in  doubt,  or  where  they  had  no  know- 
ledge of  the  matter  one  way  or  the  other.  For  jurors  in  those  early  days  were  wit^ 
nesses,  and  men  had  small  capacity  of  weighing  evidence.  Thus,  therefore,  the  whole 
of  these  processes  were  blended,  and  if  the  jurors  did  not  know  enough  of  the  matter 
to  enable  them  to  judge,  and  the  compurgation  or  oaths  failed  to  satisfy  them, 
then  there  was  recourse  to  the  ordeal,  which  was  thus  only  used  as  the  resort  when 
all  other  means  of  getting  at  the  truth  had  failed.  Mention  is  made  of  the  ordeal  in 
the  laws  of  the  Confessor  {e.g.,  Ang.-Sax.  Laws,  v.  i.  p.  445).  And  after  the  Conquest, 
trial  by  battle  prevailed,  whiohwas  not  less  barbarous.  But  as  jurors  grew  more 
intelligent,  and  would  attend  to  evidence,  those  barbarous  usages  died  out  by  degrees. 
That  the  hundred  court  was  the  criminal  tribunal,  and  that  evidence  was  used  when 
available,  appears  from  the  later  laws  of  Edgar.  For  there  it  is  said,  that  if  a  thief 
denied  the  doom  of  the  hundred,  and  it  be  afterwards  proved  against  him,  he  should 
pay  a  penalty  {Edgar,  3).  But  at  the  end  of  those  laws  the  ordeal  is  mentioned. 
Subsequent  laws  of  Edgar  pi-ovide  for  sworn  witnesses  of  every  transaction,  and  that 
if  a  criminal  charge  arose  out  of  it,  they  might  determine  the  matter  by  their  testi- 
mony or  verdict  to  the  hundred ;  for  if  the  accused  said  that  he  had  bought  the  things 
in  the  presence  of  the  witnesses,  and  they  so  declared  to  the  hundred,  he  would  be 
absolved;  but  if  they  declare  that  it  was  not  so,  he  would  be  convicted  {Edgar,  ii 
10).  What  was  this  but  in  effect  trial  by  jury,  seeing  that  the  first  jurors  were 
witnesses  ?  Thus  came  the  law  of  Ethelred,  that,  at  the  hundred  court,  twelve  free- 
holders were  to  be  sworn  to  present  no  one  untruly ;  and  after  this,  men  not  credible 
are  to  go  to  the  ordeal,  and  if  the  purgation  failed,  then  by  the  compurgation  {Ethel- 
red  I.  e.  iii.  s.  S).  And  afterwards,  ordeal  and  oaths  are  mentioned  together  as  modes 
of  trial  {Ethelred,  v.  18).  So,  in  the  laws  of  Canute  (o.  22),  mention  is  made  of  men 
who  never  failed  in  oath  or  ordeal  {Ang.-Seue.  Laws,  i.  p.  389).  And  as  to  men  who 
had  failed,  and  were  not  credible,  the  words  of  the  law  are,  "  we  have  ordained  con- 
cerning those  men  who  were  perjurers,  if  that  were  made  evident,  or  an  oath  failed 
to  them,  or  were  not  proved,  that  they  should  afterwards  not  be  oath-worthy  but 
worthy  of  the  ordeal"  (Edward,  8).  So,  in  the  laws  of  a  later  reign,  "And  we  have 
ordained,  respecting  the  single  ordeal,  for  those  men  who  have  been  often  accused 
and  have  been  found  guilty,  and  they  knew  not  who  shall  take  them  in  pledge  "  &o' 
(Atheht.  7),  And  then  the  law  of  ordeal  is  carefully  and  minutely  laid  down  '  This 
is  very  remarkable,  and  almost  inexplicable  ;  for  it  is  after  Alfred's  time  (when  there 
were  juries),  and  it  looks  as  if  the  ordeal  had  been  re-established  after  trial  by  jury  ■ 
and  as  though  the  barbarian  mind,  unable  to  solve  cases  of  doubtful  character  took 
refuge  in  the  ordeal,  and  thus  revived  the  practice  of  their  ignorant  heathen  ancestors. 
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The  ordeal  was  considered  as  a  religious  ceremony.  The  per- 
son, the  water,  and  the  iron  were  accordingly  prepared  under  the 
direction  of  the  priest,  by  exorcisms  and  other  formalities,  and  the 
whole  conducted  with  great  solemnity.  For  three  days  before  the 
trial,  the  culprit  wasi  to  attend  the  priest,  to  be  constant  at 
mass,  to  make  his  offering,  and  in  the  meantime  to  sustain  himself 
on  nothing  but  bread,  salt,  water,  and  onions.  On  the  day  of  trial, 
he  was  to  take  the  sacrament,  and  swear  that  he  was  not  guilty  of, 
or  privy  to,  the  crime  imputed  to  him.  The  accuser  and  the 
accused  were  to  come  to  the  place  of  trial,  attended  with  not  more 
than  twelve  persons  each,  probably  to  prevent  any  violence  or  inter- 
position ;  and  a  production  of  more  than  that  number  by  the 
accused  would  have  amounted  to  a  conviction.  The  accuser  was 
then  to  renew  his  charge  upon  oath,  and  the  accused  to  proceed  in 
making  his  purgation.  If  it  was  by  hot  water,  he  was  to  put  his 
hand  into  it,  or  his  whole  arm,  according  to  the  degree  of  the 
offence  :  if  it  was  by  cold  water,  his  thumbs  were  tied  to  his  toes, 
and. in  this  posture  he  was  thrown  into  it.  If  he  escaped  unhurt 
by  the  boiling  water,  which  might  easily  be  contrived  by  the  man- 
agement of  the  priests,  or  if  he  sunk  in  the  cold  water,  which  would 
certainly  happen,  he  was  declared  innocent.  If  he  was  hurt  by  the 
boiling  water,  or  swum  in  the  cold,  he  was  considered  as  guilty.^ 

If  the  trial  was  to  be  by  the  hot  iron,  his  hand  was  first  sprinkled 
with  holy  water  ;  then  taking  the  iron  in  his  hand,  he  walked  nine 
feet.  The  method  of  taking  his  steps  was  particularly  and  curi- 
ously appointed.  At  the  end  of  the  stated  distance  he  threw  down 
the  iron,  and  hastened  to  the  altar  ;  then  his  hand  was  bound  up 
for  three  days,  at  the  end  of  which  time  it  was  to  be  opened  ;  and 
from  the  appearance  of  any  hurt,  or  not,  he  was  declared  in  the 
former  case,  guilty,  and  in  the  latter,  acquitted.  Another  method 
of  applying  this  trial  by  hot  iron,  was  by  placing  red-hot  plough- 
shares at  certain  distances,  and  requiring  the  delinquent  to  walk 
over  them ;  which,  if  he  performed  unhurt,  was  considered  as  a 
proof  of  his  innocence.  These  trials  by  water  and  fire  were  called 
jvdicia  Dei  (a). 

Another  method  of  trial  was  by  the  offa  execrata,  or  Corsned 

(a)  Or,  as  it  is  called  in  the  Mirror,  the  miracle  of  God  :  that  is,  the  priest  was  to 
do  something  which  it  were  impossible  to  do  without  a  miracle  from  God  ;  "  but 
Christianity  suffered  not  that  they  be  by  such  wicked  arts  cleared,  if  one  may  other- 
wise avoid  it"  (c.  7,  s.  24).  Nevertheless,  the  ordeal  is  mentioned  in  the  laws  of  the 
Confessor  ;  and  the  only  substitute  the  Normans  afforded  for  the  stupid  ordeal,  was 
the  brutal  battle.  The  persuasions  of  the  clergy,  Lord  Hale  says,  were  used  to  the 
utmost  to  abolish  it,  and  he  thinks  it  died  out  in  the  reign  of  John  ;  but  so  tenacious 
are  an  ignorant  people  of  their  barbarous  usages,  that  it  is  actually  mentioned  at  the 
end  of  the  Mirror  as  "an  abuse,"  "that  purgations  are  not  allowed  by  the  miracle  of 
God,  where  other  proof  faileth "  (c.  5,  b.  1).  That  was  written  in  the  time  of 
Edward  I.  As  to  the  Norman  substitute  for  the  ordeal,  the  duel  or  battle,  it  was 
hardly  obsolete  until  the  time  of  Elizabeth ;  at  aU  events,  in  civil  cases ;  but  in 
criminal  cases,  no  doubt  much  earlier. 

1  Leg.  Atheist.  23.  Ibid. 
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which  was  that  by  which  the  clergy  were  used  to  purge  themselves, 
and  which  they  chose,  probably,  as  the  least  likely  to  put  the  party 
to  any  peril.  A  morsel  of  bread  was  placed  on  the  altar  with  great 
ceremony  and  preparation,  which  the  person  to  be  tried  was  to 
eat :  if  it  stuck  in  his  throat,  this  was  to  be  considered  as  a  token 
of  his  guilt.  Thus,  in  this  instance  and  that  of  the  cold  water,  a 
miracle  was  supposed  to  be  wrought,  to  prove  the  guilt  of  the  per- 
son ;  in  those  of  the  hot  water  and  hot  iron,  the  like  divine  inter- 
position was  expected  to  demonstrate  his  innocence.  Another 
ordeal  was  that  of  the  cross.  This  was  performed  by  placing  two 
sticks,  one  with  a  cross  carved  upon  it,  and  one  without ;  and  mak- 
ing the  culprit  choose  one  of  them  blindfolded.  If  he  hit  upon  that 
which  had  the  cross  upon  it,  this  piece  of  good  fortune  was  looked 
upon  as  an  evidence  of  his  innocence.  These  seem  to  have  been 
the  methods  of  investigating  truth  in  criminal  inquiries. 

It  may  be  observed,  that  the  Anglo-Saxons  made  a  distinction 
between  manifest  or  open  offences,  and  such  as  were  not  so  public ; 
and  the  degree  of  punishment  was  proportioned  accordingly  (a). 
It  has  been  observed,  that  this  implied  some  doubt  entertained  by 
themselves  of  their  methods  of  proofs  (a) ;  but  it  maybe  remembered, 
that  the  Komans  made  the  like  distinction,  and  inflicted  only  half 
the  punishment  onftirtum  non  manifestum,  which  they  did  on  that 
which  was  manifestum. 

Trial  in  civU  Next  as  to  civil  causes,  and  the  manner  in  which 
suits.  they  were  tried.  It  seems  that  causes  in  the  county 
and  other  courts  were  heard  and  determined  by  an  indefinite  num- 
ber of  persons  called  sectatores,  or  suitors  of  court ;  and  there  is  no 
great  reason  to  believe  that  they  had  any  juries  of  twelve  men, 
which  was  an  invention  of  a  much  later  date  (b).  These  sectatores 
used  to  give  their  judgment  or  verdict  both  upon  the  matter  of 
fact  and  of  law  (c).  It  may  be  a  doubt  whether  they  ever  acted  as 
an  inquest  to  make  inquiry  of  crimes  and  delinquents,  as  juries  did 
after  the  Conquest.  2  Inalawof  kingBthelred  (d),  there  is  a  provision 

{a)  There  seems  no  sufficient  authority  for  this.     None  is  cited  by  the  author. 

(6)  No  authority  is  cited  for  this  ;  and  it  is  manifest,  from  the  tenor  of  the  later 
Saxon  laws,  and  from  the  traces  of  the  Saxon  law  to  be  found  in  the  Mirror  of  Jus- 
tice, that  it  is  correct  only  as  to  earlier  and  more  primitive  times.  For  as  early  as  the 
laws  of  Edgar,  we  find  provision  is  made  for  the  securing  of  twelve  men  in  every  hun- 
dred as  witnesses  of  transactions  within  the  hundred  ;  and  these  men  were  after- 
wards, if  any  question  arose,  either  in  a  civil  or  criminal  matter,  to  testify  thereof  to 
the  hundred  {Laws  of  Edgar,  c.  3,  s.  56).  These  were  in  truth  juries  ;  for  the  juries 
were  originally  witnesses,  determining  of  their  own  knowledge  ;  and  the  object  of 
these  laws  was  to  provide  that  they  should  have  knowledge  of  all  matters  within  the 
hundred.  Thus  it  came  to  be  a  fixed  rule  that  some  of  the  jurors  must  come  from 
the  hundred,  who  were  called  hundredors ;  and  this,  which  was  the  case  until  modem 
times,  shows  that  the  juiy  arose  out  of  the  hundred. 

(c)  Sed  vide  supra. 

(d)  This  law  was,  that  a  mote  or  court  be  held  in  every  hundred,  and  that  the 
twelve  senior  thanes  or  freeholders  should  go  out — i.e.,  be  selected  out  of  the  hundred, 
and  the  sheriff  with  them,  and  that  they  should  swear  that  they  would  accuse  no  inno- 

'  LittL  Hen.  II.  voL  v.  292.  '  Leg.  Ethel,  oa.  4. 
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that  there  should  be  twelve  thanes,  or  liheri  homines  of  superior 
consideration  and  parts,  whose  concurrence  was  made  necessary. 
It  should  seem,  however,  these  were  rather  assessors  to  the  judge 
of  the  court,  than  a  part  of  the  suitors,  or  indeed  anything  like 
a  jury.i  By  all  the  monuments  that  remain  of  these  times,  it 
appears  that  the  number  of  seciatores  was  various,  according  to  the 
custom  of  different  places  ;  and  perhaps  in  most  instances  depended 
on  chance  and  convenience ;  but  in  no  case  is  there  the  least  reason 
to  believe  that  it  was  confined  to  twelve  2  (a).  These  seciatores  dis- 
charged their  office,  it  is  thought,  without  any  other  obligation  for  a 
true  performance  of  it,  than  their  honour ;  for  it  does  not  appear 
that  they  were  sioorn  to  make  a  declaration  of  the  truth. 3  It  is  not 
improbable  that  the  thanes  in  the  counties,  the  citizens  in  boroughs, 
and  those  who  were  the  sectatores  in  other  courts,  might  determine 
all  causes  in  like  manner  as  peers  of  the  realm,  at  this  day,  deter- 
mine in  criminal  caseSj  without  an  oath.  There  is  at  least  a  per- 
fect silence  as  to  this  subject  in  the  remains  of  antiquity  ;  and  the 
most  we  can  conjecture  is,  that  they  might  perhaps  solemnly  en- 
gage to  speak  the  truth  in  all  matters  which  should  come  before 
them,  without  renewing  it  in  every  particular  cause.* 

It  is  not  unsuitable  with  what  has  been  already  said  of  the 
modes  of  proof  used  by  these  people,  to  suppose  that  they  admitted 
the  oath  of  the  defendant  in  civil  causes,  when  that  oath  was  sup- 
ported by  compurgators,  who  swore  they  believed  what  he  said  to 
be  true.  The  laws  requiring  witnesses  to  all  contracts  supplied 
evidence  almost  in  all  inquiries  about  him ;  but  where  that  was  not 
the  case,  it  seemed  consistent  enough  with  the  established  order  of 

cent  man,  nor  conceal  any  guilty  one,  the  very  oath  which  is  now  taken  by  a  grand 
jury  ;  and  there  can  be  no  question  that  this  was  a  jury;  for  it  would  be  difficult  to 
define  a  jury  in  any  other  way  than  as  a  selected  body  of  men  sworn  to  determine 
judicially.  In  the  times  of  Edgar,  it  had  already  been  enacted,  that  in  every  hundred 
there  should  be  twelve  men  sworn  as  witnesses  (Edgar,  6).  And  in  the  Mmor  of 
Justice — which,  there  is  no  doubt,  embodies  the  Dom-boc  of  Alfred,  and  certainly 
records  many  proceedings  which  had  taken  place  in  his  time — ^jurois  and  juries  are 
repeatedly  mentioned  in  criminal  cases.  As  regards  civil  suits,  no  doubt  the  suitor 
was  judged  in  the  county  court,  a  turbulent  and  tumultuous  body,  unsuited  for  the 
administration  of  justice  ;  but  the  necessity  for  having  a  selected  number  of  them 
sworn  would  soon  be  recognised  ;  and  that,  in  reality,  would  be  a  jury. 

(o)  On  the  contrary,  as  will  be  seen  from  the  Anglo-Saxon  law,  and  from  the  Mir- 
ror of  Justice,  there  is  no  mention  made  in  the  latter  of  these  laws  of  any  judicial 
function  of  the  hundred  court,  either  in  civil  or  criminal  cases,  without  the  number 
twelve  being  alluded  to;  and  in  the  instance  just  quoted,  the  author  omits  the  words 
which  show  that  the  twelve  men  were  jurors.  It  is  evident,  indeed,  from  his  cita- 
tion of  Hickes,  instead  of  the  laws,  that  he  took  his  authority  at  second-hand,  and  had 
not  himself  much  studied  the  Saxon  laws.  He  is  equally  incorrect,  it  will  be  seen, 
in  the  next  statement,  as  to  the  suitors  not  being  sworn  ;  whereas,  as  will  have  been 
seen,  mention  is  repeatedly  made  of  those  of  the  suitors  being  sworn  who  were 
really  to  determine,  as  jurors  or  witnesses.  No  doubt  these  decisions  might  be  rati- 
fied by  the  voice  of  the  whole  body  of  the  hundred,  and  in  the  earlier  state  of  the 
Saxons  this  general  voice  might  have  been  the  only  mode  of  decision.  But  it  is 
manifest,  from  the  later  laws,  that  the  danger  and  mischief  of  this  had  been  made 
apparent,  and  that,  therefore,  sworn  men  were  delegated  really  to  determine. 

1  Hickes'  Thes.  Diss.  Ep.  34.  "  Ibid.  33.  '  Ibid.  42.  Ibid.  42. 
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living  in  those  times  to  allow  credit  to  a  man's  oath,  when  sup- 
ported by  the  concurring  testimony  of  othei-s  to  his  credit  (a).  The 
small  districts  into  which  the  people  were  divided,  and  the  conse- 
quent relation  which  by  law  they  bore  to  each  other,  furnished 
abundant  opportunities  for  a  man's  character  to  be  known,  and  de- 
clarations of  his  neighbours  concerning  his  credibility  might  be  re- 
ceived with  no  small  degree  of  confidence. 

It  cannot  be  dissembled  that  some  learned  men  have  been  of 
opinion,  that  the  trial  by  jury  was  in  use  among  the  Saxons ;  and 
this  point,  like  some  others,  had  been  maintained  with  great  perti- 
naciousness  by  those  who  have  laboured  to  prove  the  antiquity  of 
our  juridical  constitution. 

This  opinion  may,  probably,  have  been  founded  on  the  similitude 
between  sectatores  and  jurors,  an  appearance  which,  on  a  superfi- 
cial view,  may  indeed  deceive  (&).  However,  it  may  be  laid  down 
with  safety  that  the  trial  by  jury  did  not  at  this  time  exist ;  and  if 
the  reader  will  suspend  his  judgment  till  he  comes  to  those  times 
when  the  trial  by  jury  was  really  established,  he  will  then  see  dis- 
tinctly the  essential  difiierence  between  sectatores,  compurgatores, 
andjuratores,  and  will  agree  with  us  in  declaring  that  the  frequent 
mention  of  sectatores  is  no  proof  of  juries,  properly  so  called,  being 
known  to  our  Saxon  ancestors. 

Thus  have  we  attempted  to  give  a  sketch  of  that  system  of  juris- 
prudence which  subsisted  among  the  Saxons.  The  materials  which 
furnish  any  knowledge  of  it  are  so  few  and  scanty,  that  it  is  with 
the  utmost  difficulty  anything  consistent  can  be  collected  from 

(o)  No  doubt;  and  the  practice  of  compurgation  was  the  origin  of  "wager  of  law," 
in  which  the  defender  was  examined  on  oath,  with  others ;  and,  as  Lord  Coke  says, 
"this  countervailed  a  jury."  But  the  author  failed  to  see  how  what  he  said  applied 
equally  to  jurors,  who  differed  from  compurgators  simply  in  this,  that  the  latter  were 
called  by  the  defendant  to  swear  that  they  believed  him  innocent,  and  the  former  by 
the  court,  to  swear  whether  they  believed  him  guilty  or  innocent — both  swearing 
equally  upon  their  own  knowledge.  For  this  reason  the  Saxon  laws,  it  has  been  seen, 
made  provision  that  all  transactions  should  be  before  some  sworn  men  of  the  hun- 
dred, who  should  afterwards  decide  disputes  arising  out  of  the  transactions  they  wit- 
nessed— i.e.,  as  jurors  ;  for  jurors  were  witnesses.  Hence  it  was  that,  as  the  jury 
arose  out  of  the  hundred,  and  were  supposed  to  be  witnesses,  and  determine  upon 
their  own  knowledge,  it  was  an  inflexible  rule  or  custom,  until  abolished  by  statute, 
that  there  must  be  some  hundredors  upon  a,  jury.  And  to  this  day,  in  matters  of  a 
public  nature,  juries  may  decide  of  their  own  knowledge. 

(6)  As  already  shown,  the  jurors  were  sworn  suitors,  and  the  suitors  who  really 
decided  cases  were  sworn,  in  the  later  Saxon  times.  The  author  had  misunderstood 
the  provisions  in  the  laws  as  to  the  witnesses,  forgetting  that,  in  the  infancy  of  trial 
by  jury,  the  jurors  were  witnesses,  and  determined  upon  their  own  knowledge  ;  and 
he  had  failed  also  to  see  how  one  institution  grew  out  of  another  in  the  course  of 
experience.  Thus,  the  original  course,  no  doubt,  was  to  put  the  defendant  to  purge 
himself  by  his  own  oath ;  then  he  was  called  upon  to  add  the  oaths  of  others  ;  and 
if  he  faUed  to  find  a  sufficient  number  to  swear  in  his  defence,  then  a  certain  num- 
ber were  sworn  to  determine  the  case.  Both  compurgators  and  jurors  were  simply 
suitors  sworn ;  and  there  is  no  authority  in  the  Saxon  laws  for  saying  that  the  hun- 
dred, after  these  laws  were  made,  decided  cases  without  some  mode  of  inquiry  by 
sworn  men,  either  as  compurgators  or  jurors.  The  only  difference  between  them 
was,  that  the  compurgators  swore  to  their  belief  in  the  man's  innocence,  and  the 
jurors  swore  to  their  belief  that  he  was  guilty  or  innocent,  as  the  case  might  be— both 
equally  swearing  from  knowledge. 
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them  (a).  This  musfc  give  rise  to  a  variety  of  opinions,  according 
as  persons  are  biassed  by  prejudices  and  different  turns  of  thinking. 
Perhaps,  after  all,  the  clearest  opinion  that  can  be  formed  respect- 
ing such  distant  and  obscure  times,  is  not  worth  defending  with 
much  obstinacy. 

Of  this  the  reader  will  be  able  to  judge  when,  in  the  course  of 
this  history,  he  finds  institutions  either  so  abundantly  superinduced 
upon  the  original  groundwork,  or  so  entirely  substituted  in  the 
place  of  it,  that  very  little  remains  of  the  Saxon  jurisprudence  can 
be  traced  even  in  the  earliest  times  of  our  known  law,  after  the 
Conquest  (6).  The  parts  which  alone  survived  that  revolution 
seem  to  have  been  the  methods  of  trial,  some  notions  of  criminal 
law,  and  the  scheme  of  police.  The  others  were  gradually  super- 
seded, and  at  length  are  no  longer  known. 

It  remains  now  to  inquire  what  steps  were  taken  by  the  Anglo- 
Saxons  in  collecting  and  improving  their  laws  (c),  and  what  monu- 
ments they  left  of  their  legal  polity. 

(o)  Unfortunately  our  author  was  not  at  all  aware  of  the  materials  which,  existed, 
nor  was  he  sufficiently  acquainted  with  those  of  which  he  was  aware.  Instances 
have  already  been  adduced  which  show  that  he  had  derived  his  knowledge  of  the 
Saxon  laws  at  second-hand,  and  had  not  studied  them  himself ;  and  he  wholly  ignores 
the  Mirror  of  Justice,  which,  as  has  been  shown,  contains  a  great  deal  of  matter  which 
obviously  belongs  to  the  Saxon  age,  and  ajEfords  much  information  as  to  the  Saxon 
system.  No  doubt  it  was  rude  and  imperfect,  and  in  its  best  time  only  a  striving 
after  better  things  ;  but  in  these  attempts  lie  much  of  the  interest  of  legal  history, 
and  in  their  criminal  system  the  Saxons  had  made  great  advances.  Our  author  had 
derived  a  very  imperfect  idea  of  the  Saxon  system,  because  he  had  derived  it  entirely 
from  their  written  laws,  and  had  missed  the  valuable  evidence  we  have  of  their 
unwritten  laws.  It  is  in  these,  the  unwritten  laws  of  a  nation,  in  its  earlier  stages  of 
advance,  that  the  alterations  suggested  by  practical  experience  are  more  usually 
made,  and  therefore  the  course  of  progressive  improvement  is  more  distinctly  marked. 
The  author  had  failed  to  realise  this  progressive  improvement,  and  his  idea  of  the 
Saxon  system  is  therefore  imperfect. 

(6)  This  is  very  true.  It  may  indeed  be  said  that  no  institutions  peculiarly  Saxon 
have  survived  ;.  for  although  trial  by  jury,  especially  in  criminal  cases,  virtually 
came  to  us  through  the  Saxons,  it  would  be  an  error  to  suppose  that  the  principle  of 
it  was  exclusively  Saxon ;  and  in  substance  it  was  known  to  the  Romans,  though  no 
doubt  it  was  nut  fully  developed,  until  its  union,  so  to  speak,  with  the  free  popular 
element  in  the  Saxon  institution  of  the  hundred  court,  out  of  which  it  really  arose. 
And  the  whole  of  our  criminal  system  of  procedure,  with  its  presentment  by  grand 
jurors,  is  distinctively  Saxon  ;  but  this  is  all.  The  barbarous  practice  of  the  ordeal 
did  not  survive  the  reign  of  John.  The  practice  of  compurgators  soon  became 
obsolete  in  criminal  eases,  and  the  practice  of  wager  of  law  in  civil  cases,  which  arose 
out  of  it,  had  been  obsolete  for  ages  long  before  its  abolition,  although  its  legal 
existence  was  an  inconvenience*  The  system  of  "  frankpledge  "  also  became  obsolete. 
Nothing  except  the  criminal  system  of  the  Saxons  survived  civilisation. 

(c)  The  author  rightly  speaks  of  these  collections  as  confined  to  the  laws  of  the 
Saxons.  This  may  be  the  proper  place  in  which  to  give  some  general  notice  of  those 
written  collection  of  Saxon  laws  to  which  the  author  here  alludes.  It  is  to  be  espe- 
cially observed  that  these  were  by  no  means  complete  codes  or  bodies  of  law,  contain- 
ing all  the  laws  existing  in  the  country.  On  the  contrary,  it  can  be  shown  from  the 
laws  themselves — and  this  is  the  first  and  most  important  point  to  be  observed  in  them 
— that  they  did  not  contain  all  the  law,  nor  the  most  important  part  of  it,  the  law 
of  the  most  important  institutions  in  the  country.  For,  on  the  one  hand,  throughout 
these  laws  there  are  none  establishing  any  institutions  at  all ;  as,  for  instance,  the 
municipal  or  the  manorial,  nor  the  divisions  and  organisations  of  the  country,  as 
counties  and  hundreds  ;  and,  on  the  other  hand,  there  are  constant  allusions  to  some 
of  those  divisions  and  institutions  as  already  existing.    For  instance,  the  earliest  of 
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We  are  told  that  the  great  and  good  king  Alfred,  besides  the 
regulations  he  made  for  the  better  order  and  government  of  his 
Alfred's  Dom-  people,  Seeing  how  various  the  local  customs  of  the 
boo.  kingdom  were,  made  a  collection  of  them,  and  out  of 

them  composed  his  Bom-hoc,  or  Liber  Judicialis  (a).    It  seems  this 

these  laws  make  mention  of  the  ecclesiastical  organisations  and  endowments,  for  they 
make  mention  of  the  property.of  the  church,  and  of  bishops,  and  of  priests  {Eth^lbert, 
1),  and  church  scot  (Ina,  61),  and  tithes  (Edgar  and  Ethelbert).  And  so  of  the  civil 
organisations — one  of  the  earliest  of  their  laws  make  mention  of  counties,  while  not 
mentioning  their  formation.  "  If  any  one  demand  justice  before  a  shire  man  or  other 
judge," — which  last,  no  doubt,  means  hundredor  (Ina,  8,  36).  In  the  same  laws 
mention  is  made  of  tens,  which  implies  hundreds  {Ina,  54).  This  was  long  before 
Alfred,  who  by  a  popular  error  is  supposed  to  have  established  counties,  hundreds, 
and  titbings.  So,  mention  is  made  of  the  manorial  institution, — that  is,  of  serfs  or 
villeins,  which  implies  its  existence.  "  If  any  one  go  from  his  lord  without  leave,  and 
steal  into  another  shire,  and  he  be  discovered,  let  him  go  back"  (Ina,  22,  39).  This  is 
a  rough  translation  of  an  imperial  edict  as  to  the  coloni ;  it  comes  between  two  clauses 
as  to  oeorls  (churls)  or  husbandmen.  In  the  Latin  version,  ceorl  is  translated 
"  coloni,"  added  to  which  there  is  another  clause  speaking  of  ceorls  having  meadow 
in  common.  All  which  points  plainly  to  the  state  of  villenage  and  the  existence  of 
manors.  So  mention  is  made  of  reeves,  sheriffs,  shire-reeves  (Laws  of  Ina).  Mention  is 
next  made  of  "  borhs"  (burghs),  and  pledges  (Ina,  1).  All  this  was  before  the  time 
of  Alfred,  who  is  supposed  to  have  been  such  a  remarkable  legislator,  but  whose  laws, 
on  the  contrary,  are  very  inferior  to  those  of  Ina.  There  is  little  at  all  new,  and 
nothing  which  can  be  called  original ;  and  they  commence  indeed  by  a  preface  in 
which  the  king  states  that  he  had  gathered  from  the  laws  of  Ina  and  Etbelberfc  those 
which  he  thought  best,  and  had  added  little  of  his  own  (Laws  of  Alfred  ;  Anglo-Saxon 
Laws,  p.  59).  These  laws  established  nothing,  unless  it  were  the  right  of  sanctuary 
in  a  church  (o.  5).  They  make  mention  of  royal  manors  or  farms  (c.  8).  They  like- 
wise mention  the  folcmote  or  court  of  the  county  or  hundred  (c.  22).  They  contain 
an  enactment  as  to  bocland  (already  quoted),  implying  that  the  distinction  of  such 
land  was  already  known  and  established  (c.  41) ;  and  there  is  no  previous  law  about 
it.  It  may  here  be  mentioned  that  these  "laws"  were  the  Saxon,  called  "dooms," 
and  that  thus  the  laws  of  Alfred  are  called  "  Alfred's  dooms."  So  Edward's  "  dooms" 
or  laws  ;  they  allude  to  bocland  and  folcland  (the  first  time  the  latter  is  mentioned), 
and  to  serfs  and  sheriffs,  and  requires  that  each  sheriff  have  a  court  once  a  month.  So 
of  the  "  dooms"  or  laws  of  Athelstane  ;  the  first  thing  new  is  the  ordinance  for  the 
payment  of  tithes  (1. 1).  The  next  is  that  if  a  lord  denied  justice,  the  king  might  be 
appealed  to  (II.  3).  So  allusions  are  made  to  trial  by  ordeal  as  already  established 
(Edw.,  3  ;  Ath.  I.,  4-6).  And  there  are  specific  regulations  about  it.  So  as  to  the 
county  court  and  hundred  court,  which  had  been  mentioned  as  existing  in  previous 
laws,  it  is  provided  that  the  county  court  shall  be  held  tvrice  a  year,  and  the  hun- 
dred court  once  a  month  (Edgar,  5).  So,  in  the  laws  of  Canute,  there  is  a  requisi- 
tion that  every  man  be  brought  into  a  hundred  and  into  a  tithing  (c.  20).  It  would 
be  difficult  to  find  anything  established  or  constituted  in  the  Saxon  laws  (except,  in- 
deed, the  payment  of  tithes  and  church  soot,  and  "Kome-fee,"  or  the  "hearth-penny"  to 
St  Peter  (iaM)«  of  Ethelred,  Edward,  Edgar,  and  Canute).  "Witli  these  exceptions,  all 
the  provisions  in  these  laws  are  matter  of  mere  regulation  of  existing  institutions,  and 
for  the  most  part  relate  either  to  more  barbarous  usages,  long  since  obsolete,  or,  on 
the  other  hand,  to  pious  duties  and  religious  obligations. 

It  is  obvious,  then,  that  these  successive  collections  were  not  complete  codes  of 

law,  nor  even  of  the  Saxon  law — that  is,  of  the  whole  of  the  law  they  had nor  even 

collections  of  then-  laws,  in  the  sense  of  all  their  laws,  but  they  were  only  collections 
of  their  written  laws  ;  that  is  to  say,  of  the  new  laws  they  made  to  alter,  or  regulate, 
or  enforce  laws  already  existing,  or  institutions  already  established.  Each  king  put 
forth  a  kind  of  edict,  or  collection  of  edicts,  on  such  matters  as  appeared  to  require  to 
be  altered  or  enforced,  and  thus  they  afford  only  a  kind  of  indirect  and  incidental 
evidence  of  the-system  of  law  then  existii.g,  which  is  not  embodied  or  codified  in  these 
laws,  but,  on  the  contrary,  is  only  to  be  collected  therefrom  by  close  examination  and 
careful  induction. 

(o)  It  did  not  occur  to  the  author  that  this  might  be  the  Dooms  or  Laws  of  Alfred 
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was  intended  as  a  code  for  the  government  of  his  whole  kingdom, 

above  mentioned  ;  and  which,  It  will  be  seen,  were  only  a  compilation  from  a  former 
collection  of  general  laws  better  than  his  own.     The  name  of  Alfred  has  become 
associated  with  the  revival  of  law  and  literature,  but  it  is  manifest  that  his  merit 
must  have  been  more  in  the  administration  of  law  than  in  legislation  ;  and  it  is 
remarkable  that,  although  the  chroniclers  speak  of  him  in  terms  of  high  eulogy,  they 
do  not  mention  his  laws,  or  those  which  pass  under  his  name  as  the  Anglo-Saxon 
Laws,  nor  the  "  Dom-boc,"  or  Liber  Judidnlis,  which  is  spoken  of  by  the  author  in 
this  passage.     And  the  only  mention  made  of  his  legislation  is  mistaken,  and  has 
given  rise  to  the  erroneous  notion  that  Alfred  divided  the  country  into  hundreds  and 
tithings,  an  error  into  which  the  author  had  fallen.     The  notion  is  derived  from  a 
passage  in  William  of  Malmesbury,  but  it  was  perhaps  misunderstood,  and,  at  all 
events,  it  was  corrected  by  Lord  Coke.     The  chronicler  says  most  truly  that  Alfred 
perceived  that  "  literature  had  gone  to  decay  all  over  the  island,  because  ewry  one 
was  occupied  in  the  defence  of  his  life,  and  so  had  no  time  to  devote  to  books,"  a 
sentence  which  speaks  volumes  as  to  the  barbarous  condition  of  the  country  at  the 
time,  and  the  entire  insecurity  of  life  and  limb  which  existed  ;  and  the  impression  to 
be  derived  from  it  is  confirmed  by  the  earlier  Anglo-Saxon  laws,  which  are  full  of 
penalties  against  the  most  brutal  bodily  injuries.    Hence,  it  is  plain,  it  was  the  policy 
of  Alfred  to  restore  literature  by  establishing  security  of  person,  and  with  that  view 
to  restore  the  reign  of  law — a  most  remarkable  illustration  of  the  inseparable  con- 
nexion between  law  and  civilisation,  and  the  absolute  necessity  of  peace  and  order  as 
agents  of  civilisation.     With  this  view,  the  chronicler  says,  "  he  appointed  centuries, 
which  they  call  hundreds,  and  decennaries,  that  is  to  say,  tithings,  so  that  every 
Englishman  living  according  to  law  must  be  a  member  of  both,  and  if  any  one  was 
accused  of  a  crime,  he  was  obliged  immediately  to  produce  persons  from  the  hundred 
and  tithing  to  become  his  surety,  and  whoever  was  unable  to  find  surety  must  dread 
the  severity  of  the  law,"  i.  e.,  he  had  to  undergo  either  the  ordeal  or  some  form  of 
trial.    And  if  any  one  who  was  impleaded  made  his  escape  either  before  or  after  he  had 
found  surety,  all  persons  of  the  hundred  and  tithing  paid  a  fine  to  the  king  ( William 
of  Malmesbury,  B.  2,  c.  4).    Now,  comparing  this  carefully  with  reference  to  contem- 
porary history,  it  will  be  found  that  the  true  meaning  of  it,  or,  at  all  events,  all  that 
is  true  in  it,  is,  that  Alfred  adapted  the  institution  of  tithings  and  hundreds  to 
the  object  he  had  in  view,  by  founding  on  it  the  Saxon  institution  of  frankpledge, 
making  all  the  inhabitants  pledges  for  each  other,  a  system  the  principle  of  which 
remains  to  this  day,  having  been  adopted  by  the  act  of  George  I.,  which  made  the 
hundred  liable  for  damage  done  by  rioters.     To  suppose  that  he  instituted  hundreds 
and  tithings  is  a  great  error,  since  they  were  known  to  the  Bomans  long  before  his 
time,  and  the  truth  is,  as  Lord  Coke  explains,  he  restored  or  renovated  the  institu- 
tion, though  even  as  to  that  it  is  remarkable  that  these  things  are  not  mentioned  in 
the  laws  uutU  Edgar.     Neither  Malmesbury  the  chronicler,  nor  Asser,  his  biographer, 
make  any  mention  of  the  laws  which  pass  under  his  name,  but  they  both  concur  in 
one  statement,  that  he  was  a  strict  inquirer  into  the  sentences  passed  by  his  judges, 
and  a  severe  corrector  of  such  as  were  unjust  (Ibid.)     This  statement — ^which  is  far 
stronger  and  more  pointed  than  Asser's — is  remarkably  exemplified  in  the  severe 
sentences  of  Alfred  recorded  in  tha  Mirror  of  Justice,  a  book  which,  although  written 
in  its  present  form  in  the  reign  of  Edward  I.,  bears  internal  evidence  of  having  been 
founded  upon  one  originally  written  soon  after  the  reign  of  Alfred,  since  almost  all 
the  names  of  judges  or  parties  mentioned  are  unmistakably  Saxon,  and  the  names  of 
judges  under  Edward  are  known,  and  were  all  Norman ;  and,  moreover,  it  professes  and 
purports  to  record  what  took  place  under  Alfred,  and  to  give  a  kind  of  comparative 
account  of  the  law  as  it  existed  under  Alfred  and  under  Edward.     In  this  respect, 
then,  it  is  one  of  the  most  interesting  of  the  sources  of  our  legal  history.     And  it  is 
curious  that  the  author  should  not  have  mentioned  it  here,  especially  as  he  mentions 
an  obsolete  and  doubtful  book,  of  which  all  trace  has  been  lost,  unless  by  it  is  meant 
either  the  collection  of  laws  which  passes  under  Alfred's  name,  or  the  original  of  that 
very  treatise  which  is  now  under  notice,  and  which  may  have  been  called  Alfred's 
Liber  Judicialis,  or  Book  of  Dooms.     And  for  this  latter  supposition  there  is  great 
reason,  for  the  treatise  in  question  bears  upon  the  face  of  it  evidence  that  it  vxis 
founded  upon  an  ancient  book  of  the  age  of  Alfred,  and  purporting  to  record  a 
number  of  "Alfred's  dooms" — that  is,  of  judgments  pronounced  by  Alfred  or  by 
judges  under  his  authority  ;  and  these  dooms  appear  all  to  have  been  preserved  and 
incorporated  in  the  work  in  question,  and  afford  such  valuable  and  remarkable  illua- 
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and  it  obtained,  with  great  authority,  during  several  reigns,  being 

trations  of  the  legal  history  of  the  period,  that  they  may  properly  and  usefully  be 
here  extracted;  that  is  to  say,  all  those  passages  which  bear  traces  of  being  as 
old  as  Alfred.  The  treatise  begins  with  a  statement  that  the  realm  was  divided 
into  shires,  the  names  of  which  are  given,  and  in  which  it  is  remarkable  that  War- 
wickshire is  spelt  in  the  Saxon  way,  Euerwickshire.  The  Roman  origin  of  our  terri- 
torial divisions  and  civil  institutions  is  betrayed  in  the  statement  that  eighteen  of 
the  shires  had  been  committed  to  counts  or  comites  (called  by  the  Saxons  earls), 
and  therefore  had  been  by  the  Romans  called  comitates,  as  each  had  been  com- 
mitted to  one  of  the  comites  ;  and  it  is  stated  that,  "  so  at  this  day  these  shires  are 
called  in  Latin  '  comitatus,'  and  that  which  is  withcmt  these  counties  belongs  to  the 
English  by  conquest" — a  remarkable  statement  for  more  reasons  than  one;  it 
may  explain  how  it  is  that  some  counties  end  with  the  word  shire  and  others  do  not, 
and  next,  it  shows  that  the  Saxons,  in  the  main,  preserved  the  old  institutions  and 
divisions.  It  then  mentions  the  division  of  the  country  into  centuries  or  hundreds, 
and  tithings  or  decennaries, — not  ascribing  it  to  Alfred.  Then  it  states  that, 
for  the  estate  of  the  realm,  king  Alfred  caused  the  earls  to  meet,  and  ordained 
that  twice  in  the  year,  or  oftener  if  need  be,  they  should  meet  at  London ;  "  and 
that  by  this  estate  many  ordinances  were  made  by  many  kings  until  the  time  of 
the  king  that  now  is,"  i.e.,  Edward  I. ;  and  then  it  states  the  substance  of  these  laws, 
which  are  here  stated,  only  as  far  as  it  appears  from  the  Saxon  laws,  was  really  the 
law  of  the  time  of  Alfred.  The  sheriffs  were  ordained  to  defend  their  oovmties,  and 
bailiffs,  in  the  place  of  centiniers  or  hundredors.  And  the  sheriffs  and  bailiffs  caused 
the  free  tenants  of  their  bailiwick  to  meet  in  their  counties  and  hundreds,  at  which 
justice  was  so  done  that  every  one  so  judged  his  neighbour  by  such  judgment  as  a 
man  could  not  elsewhere  receive  in  the  like  cases,  until  such  time  as  the  customs  of 
the  realm  were  put  into  writing  and  certainly  established.  And  although  a  freeman 
commonly  was  not  to  serve  without  his  assent,  it  was  assented  to  that  free  tenants 
should  meet  together  in  their  counties,  hundreds,  and  the  lords'  courts,  if  they  were 
not  especially  exempted  to  do  such  suits,  and  there  judge  their  neighbours.  And  that 
right  should  be  done  from  month  to  month  in  the  counties,  if  the  largeness  of  the 
counties  required  not  a  longer  time ;  and  that  every  three  weeks  right  should  be  ad- 
ministered in  other  courts  ;  and  that  every  free  tenant  was  bound  to  such  rule,  and 
had  ordinary  jurisdiction.  The  turns  of  sheriffs  and  view  of  free  pledges  were 
ordained ;  and  it  was  ordained  that  none  of  the  age  of  fourteen  years  or  above,  was  to 
remain  in  the  realm  above  forty  days,  if  they  were  not  first  sworn  to  the  king  by 
an  oath  of  fealty,  and  received  into  a  decennary  (B.  1,  o.  2).  Then  afterwards  (s.  16), 
that  county  courts  were  held  monthly,  and  the  judgment  was  by  the  suitors,  and  the 
other  inferior  courts  were  the  courts  of  every  lord,  to  the  likeness  of  hundred  courts, 
"where  right  was  to  be  administered  without  delay"  (sec.  15).  And  again,  "the 
sheriffs  by  ancient  ordinances  held  meetings  twice  in  the  year  in  every  hun- 
dred," where  all  the  freeholders  within  the  hundred  were  bound  to  appear,  and  be- 
cause sheriffs,  to  do  this,  made  their  turn  of  the  hundreds,  and  such  appearances  are 
called  the  sheriffs'  "tourus,'— where  it  belongeth  to  them  to  inquire  of  all  personal 
offences  done  within  their  hundreds,  and  of  all  wrongs  done  by  the  king  and  king's 
officers,  and  of  wrongs  done  to  the  king  (sec.  16).  Then  "  it  was  ordained  that  there 
should  be  in  each  hundred  a  view  of  frankpledge,  that  is,  to  show  the  frankpledges, 
and  if  all  the  frankpledges  had  their  dozens  entire,"  whence  it  appeared  that  they 
were  not  in  decennaries  but  in  dozens,  that  is,  that  the  number  of  each  was  not  ten 
but  twelve,  which  was,  it  will  be  observed,  the  number  of  a  jury.  And  this  meeting 
of  the  himdred  was  called  the  "leet"  (sec.  17),  and  made  presentment  of  nuisances, 
&c.  Then  there  is  this  passage,  which  seems  to  show  that  these  "  leets,"  or  assem- 
blies, were  the  origin  of  juries :  "  and  though  the  bailiffs  cannot  determine  any  action  at 
the  leet,  if  any  be  grieved  by  wrongful  presentment,  it  is  lawful  for  the  bailiff  or  steward 
by  twelve  of  the  more  discreet  men,  to  inquire  of  the  truth,  though  no  decennary  or 
juror  la  not  attestable  with  less  than  two  juries"— treating  the  decennaries  and  grand 
jurors  as  identical  (sec.  17).  "And  if  any  one  proffer  himself  to  swear  fealty  to  the 
king,  he  is  to  be  pledged  in  some  frankpledge  and  first  in  the  decennary  "  (Ibid ) 
All  this  IS  evidently  of  the  time  of  Alfred,  for  it  relates  to  the  very  constitution  of 
fran'spledge  which  he  first  established,  and  it  connects  it  with  the  jury  system  In 
a  previous  passage  it  is  said,  "The  panel  (of  jurors)  are  to  be  of  decennaries;  for 
shenffs  at  then-  toums,  or  bailiffs  at  their  view  of  frankpledge,  have  power  by  authority 
of  their  office  to  send  for  the  people,  which  none  other  have  without  the  king's  con- 
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referred  to,  in  a  law  made  by  king  Athelstan,  as  an  authoritative 
guide  1  (a). 

sent,  and  that  is  for  the  keeping  of  the  peace,  and  for  the  right  of  the  king  and  the 
common  people  "  (sec.  13).  All  this,  again,  relates  to  frankpledge,  and  therefore  is 
of  the  age  of  Alfred,  and  connects  it  with  j  iiries,  and  identifies  decennaries  with  jurors. 
And  there  are  numerous  evidences  that  the  book  had  its  basis  in  a  work  composed 
after  Alfred's  time.  There  is  mention  made  of  a  judge  who  is  afterwards  said  to  have 
been  hanged  by  Alfred  (aec.  1).  There  is  mention  made  of  a  case  decided  in  the  time 
of  king  Edmund  (Book  ii.,  sec.  17).  There  are  many  instances  of  indictments,  in 
which,  without  any  exception,  all  the  names  are  Saxon  (sec.  13-22).  The  part  of  the 
work,  however,  which  most  unmistakably  points  to  the  time  of  Alfred,  and  most 
conclusively  identifies  it  with  the  "doom-book"  above  referred  to  by  the  author,  is  that 
in  which,  literally,  Alfi-ed's  dooms  are  set  forth.  "  It  is  an  abuse  that  judges  and  their 
officers  who  kill  men  by  false  judgment,  are  not  destroyed  as  other  murderers, 
which  Alfred  caused  to  be  done,  who  caused  forty-four  judges  to  be  hanged  in  one 
year  as  murderers  for  their  false  judgments."  This  is,  as  other  facts  show,  wilfully 
false.  "  He  hanged  Segnor,  who  judged  Selfe  to  death  after  sufficient  acquittal.  He 
hanged  Cadwine,  because  he  judged  Hackwy  to  death,  without  the  consent  of  all  the 
jurors,  and  whereas  he  stood  upon  the  jury  of  twelve  men,  and  three  could  have  saved 
him  against  the  nine,  Cadwine  removed  the  three,  and  put  others  upon  the  jury, 
upon  whom  Hackwy  put  not  himself.  He  hanged  Markes,  because  he  judged  During 
to  death  by  Uxdve  men  who  were  not  sworn.  He  hanged  Seafaule,  because  he  judged 
Olding  to  death  for  not  answering.  He  hanged  Thurston,  because  he  judged  Thurn- 
ger  to  death  by  a  verdict  of  inquest  taken  ex  officio  without  issue  joined.  He  hanged 
Athelstane,  because  he  judged  Herbert  to  death  for  an  offence  not  mortal.  He  hanged 
Rombold,  because  he  judged  Lischild  in  a  case  not  notorious,  without  appeal,  and 
without  indictment.  He  hanged  Freburne,  because  he  judged  Harpin  to  die,  whereas 
the  jury  were  in,  doubt  in  their  verdict ;  for  in  doubtful  oases  one  ought  rather  to  save 
than  to  condemn.  He  hanged  Hale,  because  he  saved  Tristram  the  sheriff  from  death, 
who  took  to  the  king's  use  from  another's  goods  against  his  will,  forasmuch  as  between 
such  taking  from  another  against  his  will,  and  robbery,  there  is  no  difference.  He 
hanged  Bermond,  because  he  caused  Garbolt  to  be  beheaded  by  his  judgment  in  Eng- 
land, for  that  for  which  he  was  outlawed  in  Ireland.  He  hanged  Alfiet,  because  he 
judged  a  clerk  to  death  over  whom  he  had  not  cognisance.  He  hanged  Muclin,  be- 
cause he  hanged  Helgaire  by  command  of  indictment,  not  special.  He  hanged  Sax- 
mund,  because  he  hanged  Bunold,  in  England,  where  the  king's  vprit  runneth,  for  a 
fact  which  he  did  in  the  same  land  where  the  king's  writ  did  not  run.  He  hanged  the 
suitors  of  Calevot,  because  they  had  adjudged  a  man  to  death  in  a  case  not  notorious, 
although  he  were  guilty  thereof ;  for  no  man  can  judge  within  the  re?lm  but  the 
king  or  his  commissioners,  except  those  lord*  in  whose  lordships  the  king's  writ  doth 
not  run.  He  banged  thp  suitors  of  Dorchester,  because  they  judged  a  man  to  death 
by  jurors  in  their  liberty,  for  a  felony  which  he  did  out  of  the  liberty,  and  whereof 
they  had  not  the  cognisance  by  reason  of  property.  He  hanged  the  suitors  of  Ciren- 
cester, because  they  kept  a  man  so  long  in  prison  that  he  died  in  prison,  who  would 
have  acquitted  himself  by  foreigners.  In  his  time  the  suitors  of  Doncaster  lost  their 
jurisdiction,  besides  other  punishments,  because  they  held  pleas  forbidden  by  the 
customs  of  the  realm  to  judges  and  suitors  to  hold.  In  his  time,  Colgrin  lost  his 
franchise  of  enfangenthief,  because  he  could  not  send  a  thief  to  the  common  gaol  of 
the  county,  who  was  taken  within  his  liberty  for  a  felony  done  out  of  the  liberty.  In 
his  time,  Buttolphe  lost  his  view  of  frankpledge,  because  he  charged  the  jurors  with 
other  articles  than  those  which  belonged  to  his  view.  In  lesser  offences  he  did  not  meddle 
with  the  judgments,  but  removed  the  judges,  &e.  In  his  time  every  plaintiff  might 
have  a  commission,  and  a  writ  to  the  sheriff,  to  the  lord  of  the  fee,  or  to  certain  justices, 
upon  every  wrong  done  (Book  5,  sec.  1).  Now,  it  is  manifest  that  all  this  is  recorded 
of  the  time  of  Alfred ;  and  it  shows  plainly  that  trial  by  jury  was  fully  established  in 
criminal  cases,  and,  no  doubt,  in  civil  oases  also. 

(a)  Had  the  author  jead  the  laws  he  would  have  found  that  there  was  no  founda- 
tion for  the  statement.  Athelstane  makes  no  allusion  to  Alfred's  laws,  but  simply 
says  that  such  a  fine  shall  be  paid,  as  the  doom-book  may  say  ;  which  may  mean  his 
own  or  any  other,  and  there  were  express  provisions  on  the  subject  in  most  of  the 
laws,  as  in  Edward's,  for  instance  :  and  not  especially  in  those  of  Alfred. 

1  Ca.  5. 
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However,  this  work,  valuable  as  it  was,  had  probably  the  defects 
of  all  original  attempts.  On  that  account,  as  well  as  on  account  of 
the  irruption  and  settlement  of  the  Danes,  and  the  consequent  pre- 
valence of  their  customs,  it  was  found  necessary  in  the  days  of  king 
Compilation  Edgar  to  revise  this  compilation,  or  make  another  more 
by  Edward  the  full,  and  more  suitable  to  the  then  state  of  the  law.  But 
Confessor.  ^j^jg  undertaking  was  left  unfinished ;  so  that  the  grand 
design  of  making  a  complete  code  of  English  law  fell  to  the  part 
of  Edward  the  Confessor  (a),  who  is  saidi  to  have  collected  from 
the  Mercian,  West  Saxon,  and  Danish  law,  a  uniform  body  of  law 
to  be  observed  throughout  the  kingdom.^  From  this  circumstance, 
the  character  of  an  eminent  legislator  has  been  conferred  on  Edward 
the  Confessor  by  posterity ;  who  have  endowed  him  with  a  sort'  of 
praise  nearly  allied  to  that  of  Alfred :  for  as  one  is  dignified  with 
the  title  of  legum  Anglicanarum  Ooniiif or,  the  other  has  been  called 
legum  Anglicanarum  Restitutor  {b). 

It  is  said,  that  the  Dom-boc  of  Alfred  was  in  being  about  the 
time  of  Edward  IV. ;  but  we  hear  nothing  of  the  fate  attending 
the  volume  compiled  by  Edward  the  Confessor  (c).     As  to  the 

(a)  Had  the  author  read  the  laws  of  Canute  he  would  have  seen  that  his  ooUeotion 
is  far  more  f  uU  than  any  other ;  but,  as  alrea4y  mentioned,  there  was  no  attempt  by 
any  one  to  embody  or  codify  all  the  laws,  and  these  successive  ooUecfcions  were  only 
collections  of  written  laws.  There  is  no  contemporary  evidence  that  the  Confessor 
ever  made  .such  a  code  as  is  supposed,  and  the  idea  of  such  a  code  was  far  beyond  hia 
age.  The  notion,  no  doubt,  arose  out  of  a  misapprehension  of  the  cause  of  the 
great  regard  shown  by  the  people  for  the  customs  of  his  time. 

(J)  There  is  no  more  foundation  for  the  one  title  than  the  other,  nor  an  atom  of 
contemporary  authority  for  either.  On  the  contrary,  contemporary  authority  points 
rather  to  Edgar  as  the  author  or  restorer  of  our  laws,  and  his  laws  are  far  superior  to 
those  of  Alfred,  and  as  good  as  those  which  have  come  down  to  us  as  those  of  the 
Confessor.  In  the  collection  of  the  laws  of  the  Confessor,  made  by  royal  authority, 
only  a  fewyears  after  his  death,  it  is  said :  "  Bt  sic  auotorizati  sunt  leges  regis  Edwardi ; 
qu(B  prius  adinventce  et  constitute  fuerunt  tempore  regis  Edgan,a,\-ism  (Ang.-Sax.  Laws 
and  Inst.,  v.  i.  p.  458).  Popular  ideas  are  often  not  supported  by  authentic  contem- 
porary authoiity.  In  the  next  sentence,  the  author  shows  he  assumed  that  Alfred's 
"dooms"  had  not  come  down  to  us,  and  in  the  next  he  shows  that  he  equally 
assumed  the  non-existence  of  any  of  the  laws  of  the  Confessor.  But  on  both  points 
it  will  be  seen  he  was  in  error. 

(c)  Because  there  was  np  such  code.  If  there  had  been,  it  must  have  been  known 
of  in  the  next  reign,  and  it  would  not  have  been  necessary  for  the  Conqueror  to  order 
a  compilation  of  the  Confessor's  laws  to  be  made,  as  he  undoubtedly  did,  according  to 
all  historians,  in  the  fourth  year  of  his  reign.  This  collection  has  come  down  to  us, 
and  it  IS  headed  thus  :  "  Post  quartum  annum  adquisicionis  regis  Willielmi  consilio 
baronum  suorum,  fecit  summoniri  per  universes  patrise  oomitatus  Anglos  nobiles 
sapientes,  et  m  lege  sua  erudites,  ut  eorum  consuetudines  ab  ipsis  audiret.  Electis 
igitur  de  singulis  totius  patriae  comitatibus  12  jurejurando  imprimis  sanxerunt  ut 
quoad  posseiit  recto  tramite  incedentes,  legum  suarum  ac  ponsuetudinum  sancita 
edicerent;  ml  pretermittentes,  ml  addentes,  nil  prevaricando  mutantes"  (Ang-Sax. 
Laws,  V.  1.  p.  442).  It  would  be  impossible  to  imagine  anything  more  apparently 
authentic  than  this  collection.  These  laws  are  general  in  their  appUoation  to  the 
whole  faugdom,  with  several  special  exceptions  which  are  expressly  mentioned  One 
of  the  first  shows  that  the  prerogative  of  the  king  to  administer  justice  in  the  supreme 
courts  was  recognised,  for  it  runs  thus  :  "  Ubicumque  justioia  regis  vel  alia  quselibet 
justieia  cujusoumque  sit,  tenuerit  placita,"  &c.  {Ibid.  p.  443).  It  appears  that  the 
ordeal  was  still  resorted  to,  and  it  is  laid  down,  "  assit  ad  judicum  minister  episcopi 

1  Hoveden,  Hen.  II.  Leg.  St  Edw.  35  to  3  J ;  Lamb.  p.  149.  2  X  Bla.  66. 
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nature  of  the  work  ;  it  seems  probable,  that  as  the  Danes  had  now- 
become  incorporated  into  the  body  of  the  people,  their  laws  were 
melted  down  into  one  mass  with  the  Mercian  and  West  Saxon  ; 
and  all  together  composed  a  set  of  laws  to  govern  both  peoples. 
This,  most  likely,  was  done  with  equable  qualifications  of  all  these 
laws,  so  as  to  render  submission  to  them,  by  both  nations,  neither 
strange  nor  oppressive.  It  should  seem,  there  was  throughout  that 
book  a  constant  intimation  what  was  Saxon,  Mercian,  or  Danish  ; 
as  we  find  in  the  laws  of  William  the  Conqueror,  which  were  de- 
signed to  make  certain  alterations  in  those  of  Edward,  frequent 
mention  of  them  by  their  respective  names,  as  different  subsisting 
laws.  ' 

As  the  collection  of  Edward  the  Confessor  comprised  in  it  the 

cum  olericis  suis,  et  justicia  regis  cum  legalibus  hominibus  provincise  illius,  ut  videant 
et  audiant  omnia  jeque  fiant  et  quos  salvaverit  Dominus  per  miserioordiam  suam  et 
justicia  eorum,  quietis  int  et  liburi  absoedant;  et  qiios  iuiquitas  et  iujustioia  sua 
condempnaverit,  justicia  regis  de  ipsis  fieri  faciat  justiciam  "  (c.  ix.,  p.  446).  It  ap- 
peared that  there  were  civil  and  criminal  courts  in  the  hundreds  and  the  counties,  and 
also  courts-baron  in  manors'.  There  is  little  in  the  collection  relating  to  anything 
except  the  rights  of  the  church  and  the  administration  of  justice  ;  there  is  no  refer- 
ence to  the  rights  or  customs  of  the  people,  except  in  a  clause  referring  to  their  right 
to  assemble  in  their  counties  in  full  "  folkmote,"  and  to  elect  a  sheriff,  and  discuss 
public  affairs  (which  ia  omitted  in  some  copies).  It  is  remarkable  that  though  there 
is  a  recognition  of  the  rights  of  the  church,  there  is  no  recognition  of  the  rights  or 
institutions  of  the  laity.  It  is  difficult  indeed  to  imagine  any  popular  enthusiasm 
excited  by  anything  in  this  collection,  except  as  to  the  county  assemblies  ;  the  main 
importance  of  which,  however,  would  be  as  necessary  for  the  maintenance  of  the 
rights  and  customs  of  the  people.  And  though  this  collection  is  clearly,  as  far  as  it 
goes,  authentic,  it  is  not  surprising,  therefore,  that  people  should  have  doubted 
whether  these  could  be  indeed  the  laws  of  Edward  the  Confessor,  about  which  the  people 
were  so  anxious.  But  a  little  attention  will  solve  the  diificulty,  and  show  that  it 
arose  from  an  error,  already  pointed  out,  in  confounding  the  written  laws  with  the 
unwritten ;  and  an  attentive  refereuce  to  contemporary  history  in  the  chronicles  will 
show  that  what  the  people  were  chiefly  anxious  about  was  the  maintenance  of  the 
"  customs  "  of  the  Confessor — that  is,  the  customs  which  existed  in  his  time,  which 
were  erroneously  imagined  to  have  been  put  into  writing  by  him,  a  notion  for  which 
there  is  no  foundation.  What  these  customs  were,  and  that  they  were  not  written  in 
his  time,  will  appear  from  the  laws  of  the  Conqueror,  which  commence  thus,  "Istso 
sunt  leges  et  eonsuetudines  quos  Willielmus  rex  post  adquisioionem  Anglisa  omni 
populo  Anglorum  concessit  tenendas  £eadem,quas  predecessor  suus  Edwardus,servavit." 
And  then  among  the  "laws  and  customs"  are  these,  "Coloni  etterrarum  exercitores 
non  vexentur  ultra  debitum  et  statutum,  nee  licet  dominos  removere  colonos  a  terris 
dummodo  debita  servicia  persolvint. "  This,  which  was  a  reproduction  of  a  law 
of  Ina  almost,  the  earliest  Saxon  king,  and  of  an  imperial  edict  in  the  time  of  the 
Koman  occupation  {vide  Introduction),  was  a  recognition  of  the  right  of  the  great  body 
of  the  agricultural  tenants  all  over  the  country,  to  retain  their  tenements  so  long  as 
they  rendered  their  services,  and  it  would  be  impossible  to  conceive  anything  more 
vitally  important  to  the  great  body  of  the  people.  There  was  another  custom  recog- 
nised, tlje  right  of  inheritance,  and  the  equal  division  of  land,  "  Si  quis  paterfamilias 
casu  aliquo  sine  testamento  obierit,  pueri  inter  se  hsereditatem  paternam  aequaliter 
dividant."  And  there  was  another  as  to  the  local  administration  of  justice  in  the 
courts  of  the  county,  or  hundred:  " Nemo  querelam  ad  regem  deferat  nisi  ei  jus  defe- 
cerit  in  hundredo  vel  in  comitatu"  (o.  43),  which  was  a  reproduction  of  similar  pro- 
visions in  Saxon  laws.  These  two  customs  may  have  strongly  interested  popular  feel- 
ings, through  the  medium  rather  of  their  prejudices  than  their  real  and  solid  interests ; 
but  the  first-mentioned  one,  as  to  the  rights  of  the  agricultural  tenantry  all  through  the 
country,  musthavebeenofvital  importance  to  th  e  great  body  of  the  people,  and  a  reference 
to  these  "  customs  "  thus  recognised  by  the  Conqueror  as  existing  under  the  Confessor, 
will  amply  explain  the  anxiety  of  the  people  about  the  customs  of  the  Confessor's  time. 
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whole  law  of  the  kingdom,  it  contained  not  only  the  unwritten  cus- 
toms, but  the  laws  and  statutes  made  by  the  several  kings.  By 
the  loss  of  this  volume,  we  are  left  very  much  in  ignorance  as  to 
the  extent,  scope,  and  nature  of  these  customs.  It  is  not  so  with 
the  written  laws  of  these  times ;  for  we  have  many  of  these  still  re- 
maining. These  remains  of  Saxon  legislation  give  us  some  insight 
into  the  nature  of  their  jurisprudence. 

As  laws,  if  not  made  to  create  some  new  regulation,  are  designed 
to  restrict,  amend,  or  enlarge  some  pre-existent  custom,  or  law ; 
they  always  enable  us  to  make  some  conjectures  respecting  the  sub- 
ject upon  which  they  are  intended  to  operate.  From  these  Saxon 
laws  we  may  pronounce,  that  matters  of  judicial  inquiry  were 
treated  with  great  plainness  and  simplicity.  Like  the  laws  of  a 
rude  people,  they  are  principally  employed  about  the  ordering  of 
the  police  ;  and  accordingly  contain  an  enumeration  of  crimes  and 
their  punishments  (a).     As  this  makes  the  greater  part  of  the 

(a)  No  doubt  this  is  so,  and  these  laws  are,  for  the  most  part,  the  mere  records  of 
the  barbarous  usages  of  a  barbarous  race — these  written  laws  being  the  peculiar  laws 
or  usages  of  the  Saxons  themselves,  which  they  brought  here,  and  therefore  of  the 
rudest  and  most  barbarous  character.  It  has  been  already  shown  that  they  estab- 
lished no  institutions,  though  there  are  recognitions  of  existing  institutions  (as,  for 
example,  the  manorial  and  ecclesiastical) ;  which  were  entirely  of  a  rural  character, 
and  had  little  applicable  to  cities,  or  relating  to  municipal  institutions;  and  as 
already  shown,  the  earlier  conquests  of  the  Saxons  would  be  in  the  rural  districts, 
their  progress  would  be  gradual,  the  cities  would  be  the  last  subdued,  and  in  the  rural 
districts  the  amalgamation  of  the  races  would  be  the  most  slow,  and  the  barbarous 
usages  most  deeply  rooted.  MoreoTcr,  it  is  to  be  remarked  of  these  laws  that  the 
earlier  of  them  were  local,  and  only  related  to  particular  kingdoms  of  the  Heptarchy. 
Those  of  Ethelbert,  for  instance^  relate  to  the  province  of  Kent ;  those  of  Ina  and 
Alfred  to  the  West  Saxons.  It  was  not  until  after  the  Banish  invasion  that  there  is 
any  indication  in  the  laws  of  a  general  application  to  all  England ;  and  it  is  in  the 
laws  of  Athelstane  that  first  there  are  expressions  which  denote  that  they  have  that 
character  {Anglo-Saaon  Laws,  p.  226).  These  laws  contain  internal  evidence  that 
they  were  framed  for  the  whole  realm,  as  they  establish  a  general  coinage  and  cur- 
rency, enumerating  the  cities  where  there  are  to  be  mints,  and  these  include  all  the 
chief  cities  in  the  country,  at  least  as  far  north  as  London  ;  these  laws  likewise 
include  the  customs  of  London.  These  laws,  however,  seem  to  indicate  that  the  more 
northern  and  central  counties  were  under  the  Danish  rule,  and  the  laws  of  Ethelred 
are  said  to  have  been  made  in  Mercia,  according  to  the  laws  of  the  English,  and  he  is 
called  King  of  the  English  (p.  305).  It  is  only  in  the  laws  of  Canute  for  the  first 
time  declared  that  they  were  made  by  the  king  of  all  England  and  king  of  the  Danes 
(p.  369),  and  to  be  observed  over  all  England  (p.  377) ;  and  these  establish  one  general 
law  for  all  the  races  with  special  exceptions,  which  are  specified.  Thus,  then,  up  to 
the  time  of  Athelstane  these  laws  were  merely  local.  Athelstane  was  the  first  king  of 
all  the  English,  and  his  were  the  first  laws  for  the  whole  of  the  Saxon  race,  but  his 
dominion  only  extended  over  half  England  ;  and  Canute  was  the  first  monarch  who 
reigned  over  all  England,  and  who  framed  a  collection  of  written  laws  for  the  whole 
of  the  population  of  the  country.  His,  therefore,  was  the  first  compilation  of  laws 
which  could  be  considered  general  or  national :  those  of  Alfred  were  entirely  local ; 
and,  as  to  the  supposed  compilation  by  the  Confessor,  it  has  already  been  shown  to 
be  a  mere  fiction.  It  may  be  of  interest  here  to  select  from  these  collections  all  the  laws 
which  appear  worthy  of  mention.  First,  as  to  the  established  church  :  as  already  men- 
tioned, the  earliest  of  these  laws  mention  bishops  and  priests,  and  church  property,  and 
further  disclose  that  the  bishops  had  seats  in  the  national  or  local  councils  for  the 
laws  of  Ina  commence  with  a  statement  that  they  were  made  with  the  council  of  the 
bishop  and  his  eldermen,  and  the  rest  of  the  distinguished  members  of  the  witan 
{Anglo-Saanon  Laws,  103).  These  laws  ordain  payment  of  church  scot  (Ibid.  105  ; 
.Ina,  i),  as  do  subsequent  laws  {Edgar  I.,  3 ;  Mtliel,  vi.  18  ;  ix.,  11 ;  Edgar  i.  2  &e.'; 
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Saxon  laws  now  existing,  it  may  fairly  be  concluded  that  the  Dom- 

Tithes  are  ordained  to  be  paid  in  the  laws  of  Edgar  (i.  3),  and  later  laws  (Ethel.,  ix.  8  ; 
Can.,  8  ;  Ethel.  /.,  Ed.  Conf.,  70)  ;  and  the  hearth-penny,  or  Peter's  pence  (Edga/r  and 
Ethel.)     The  earliest  laws  command  the  observance  of  Sundays  {Ina,  3  ;  Can.,  46  ; 
Athels.,  i.  24;  iii,,  2  ;  Ethel.,  v.  13  ;  vi.  22;  Edgar,  i.  5  ;   Can.,  14),  and  mass  days 
{Alf.,  43  ;  Edgar,  i.  5)  ;  Can.,  14.)      Throughout  the  laws  there  is  an  emphatic  recog- 
nition on  the  part  of  the  people  of  their  common  Christianity  ;  and  it  is  interesting 
to  observe  how,  under  the  influence  of  the  church,  the  laws  bear  the  impress  of  a 
spirit  of  eqviality,  and  equal  justice,  to  aU  classes  and  races  of  the  people.     Thus, 
through  the  laws  of  Ina  is  to  be  observed  an  evident  endeavour  to  put  the  British  on 
the  same  footing  as  the  Saxons  ;  the  laws  are  framed  generally  for  both  races,  and 
there  are  special  provisions  in  favour  of  the  British  (Ina,  33-46).     And  so  as  to  ranks 
and  classes      The  laws  of  Ina  commence  thus : — "  First,  we  command  that  God's  ser- 
vants hold  the  lawful  rule  ;  after  that,  we  command  that  the  law  and  doom  of  the 
whole  folk  be  thus  held."     And  almost  the  first  law  is,  that  if  a  theow,  or  slave,  be 
made  to  work  on  Sunday,  he  shall  be  free  (Ina,  3),  and  none  could  be  put  into  slavery 
but  for  felony,  or  stealing  (7).     There  is  a  general  provision  for  the  whole  of  the 
people, —  "If  any  one  demand  justice  before  a  scire-nian  (shire-reeve,  sheriff),  or  other 
judge,  and  cannot  obtain  it,  and  the  man  will  not  give  him  satisfaction,  let  him  pay  a 
fine,  and  within  eight  days  do  him  justice  ;  if  one  takes  revenge  before  he  demand 
justice,  let  him  give  up  what  he  has  taken  to  himself,  and  pay  damage  and  a  fine  "  (sec. 
9)  :  if  any  commit  forcible  ouster,  let  him  give  up  what  he  has  taken  and  pay  a  fine 
(Ina,  10), — laws  which  were  evidently  suggested  by  the  Roman  law,  and  aimed  at 
the  establishment  of  the  supremacy  of  law  and  legal  justice  over  that  rough  and  legal 
justice  which  is  the  great  characteristic  of  a  barbarous  state  of  society.     The  criminal 
code  was,  as  might  be  expected,  barbarous  ;  a  thief  could  not  be  punished  with  death 
(Ina,  12),  unless  his  life  could  be  redeemed,  and  an  habitual  thief  could  have  his  hand 
or  foot  cut  oS(Ina,  18-37).     The  same  laws  contained  the  first  of  a  series  of  enact- 
ments which  run  all  through  the  Saxon  laws,  requiring  transactions  to  take  place 
before  witnesses,  who  should  afterwards  be  able  to  testify  as  jurors,  the  jurors  at  first 
being  witnesses,  and  proceeding  according  to  their  own  knowledge.     If  a  chapman 
traffic  among  the  people,  let  him  do  so  before  witnesses  ;  if  stolen  property  be  attached 
with  a  chapman,  and  he  have  not  brought  it  before  good  witnesses,  let  him  prove  that 
he  was  neither  party  to  the  theft,  nor  thief,  and  pay  the  penalty  (Ina,  25) ;  and  there 
are  similar  provisions  in  later  laws  of  Edward  I.,  Ath.  I.,  10,  12  ;  Edm.,  c.  5;  Edj.,  6  ; 
Ed.,  5;  Edg.,  6  ;  Ethel.  I.,  3;  Can.,  24;  Ed.  Conf.,  38.     These  provisions  are  import- 
ant, as  containing  the  first  germ  of  trial  by  jury.     The  laws  of  Ina  are  the  first  that 
deserve  mention.     The  laws  of  Ina  contain  an  important  recognition  of  the  condition 
of  serfdom,  as  distinguished  from  slavery, — "  If  any  one  go  from  his  lord  without 
leave,  or  steal  himself  away  into  another  shire  and  be  discovered,  let  him  go  where  he 
was   before,  and  pay  a  fine"  (Ina,  39).     This  comes  between  two  laws  relating  to 
"  ceorls  "    (pronounced    "  churls ")    or  husbandmen,  whom   the   Latin  version   call 
"  coloni,"  and  who  are  throughout  distinguished  from  "  theows  "  or  slaves,  who  held 
no  property  and  could  pay  no  penalty,  and  as  to  whom  it  had  been  provided  that  if 
they  ran  away  they  should  be  hanged  (Ina,  24).     These  "ceorls,"  then,  were  the 
"  coloni  "  of  the  Roman-British  period ;  and  the  villains  or  villeins  of  later  times,  the 
originals  of  our  modern  copyholders.     They  held  tenements  on  servile  tenure,  after- 
wards secured  by  custom,  the.  tenure  being  that  of  rendering  services  in  the  way  of 
agricultural  labour  or  supplies.    This  tenure,  even  in  those  early  times,  was  already 
distinguished  from  tenure  at  certain  rent     For  there  is  a  subsequent  law,  "  If  a  man 
agree  for  a  yard  of  land  or  more  (i.e.,  for  a  free  tenancy  of  it,  at  a  rent,  as  distinguished 
from  the  servile  tenancy  of  the  ceorls)  at  a  fixed  rent,  and  plough  it,  if  the  lord  desire 
to  raise  the  land  (i.e.,  the  rent)  to  him,  to  service  and  rent,  he  (i.e.,  the  tenant)  need 
not  take  it  upon  him,  if  the  lord  do  not  give  him  a  dwelling,  and  let  him  lose  his 
crop,"  that  is,  let  the  landlord  lose  it,  unless  he  gives  the  dwelling  as  an  equivalent  for 
the  increase  of  rent.     So  Lambard  reads  it.     It  is  still  a  principle  of  our  law  that  if 
the  landlord  determine  a  tenancy  at  will,  after  the   tenant  has  sown  the  land,  the 
tenant  shall  have  the  crops,  which  is  called  the  right  of  emblements.     So  much  for 
the  tenant's  right.     Then  there  are  other  provisions  as  to  landlord  right.     "  He  who 
has   so  many  as  twenty  hides,  shall  leave  twelve  hides  of  cultivated  land  when  he 
wishes  to  go  away  ;  he  who  has  ten  hides,  shall  leave  six  hides  of  cultivated  land ; 
he  who  has  three  hides,  shall  leave  one  and  a  half  "  (Ina,  14, 15).   These  laws  could  not 
refer  to  the  villeins,  who  could  not  "  go  away  - "  they  must  have  referred  to  fre.e 
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hoc  of  Alfred  and  the  compilation  of  Edward  the  Confessor  were 
mostly  filled  with  the  same  kind  of  matter. 

tenants  at  certain  rents.     And  the  "  ceorls,"  who  were  not  slaves,  though  feudal  serfs, 
could  acquire  property,  and  could  lease  other  land  than  that  they  held  in  villenage, 
as  they  could  have  cattle,  Sea.    "  The  ceorl  who  has  hired  another's  yoke,  if  he  have  to 
pay  wholly  in  fodder,  let  him  do  so  ;  if  he  have  not,  let  him  pay  half  in  fodder  and 
half  in  other  goods"  (Ina,  60).       Whence    it    appears    that    payments    were    in 
kind,  and  probably  the  rent  was  so  paid.     The  ceorls  evidently  belonged  to  manors, 
and  held  pasture  land  of  the  manor  in  common,  as  copyholders  do  still.     "  If  ceorls 
have  a   common  meadow,  or  other  partible  land  to  fence,  and  some  have   fenced 
their  part,  some  have  not,  and  cattle  come  in,  and  eat  up  their  common  com  or  grass, 
let  those  who  own  the  gap  compensate  the  others  who  have  fenced  their  part,  the 
damage  which  then  may  be  done  ;  and  let  them  demand  such  justice  on  the  cattle  as 
may  be  right :  but  if  there  be  a  beast  which  breaks  hedges,  and  goes  in  everywhere, 
and  he  who  owns  it  will  not,  or  cannot  restrain  it,  let  him  who  finds  it  in  his  field 
take  it  and  slay  it,  and  let  the  owner  take  its  skin  and  flesh,  and  forfeit  all  the  rest " 
(i.  42).     The  point  to  be  observed  here,  is  the  recognition  and  careful  protection 
of  the  property  of  "ceorls"  or  villeins.     So,  from  another  of  the  laws  of  Ina,  "A 
ceorl's  close  ought  to  be  fenced:  if  it  be  unfenced,  and  his  neighbour's  cattle  stray 
in  through  his  own  gap,  he  shall  have  nothing  from  the  cattle ;  let  him  drive  them 
out  and  bear  the  damage  "  (s.  4), — which  is  good  law  at  this  day,  and  has  lately  been 
applied  in  one  of  our  courts  of  common  law  {Singleton  v.  Williams,  6  H.  &  N. )     It 
wiU  be  observed  that  the  laws  of  Ina  contain  the  germs  or  elements  of  a  great  deal 
of  good  law,  no  doubt  derived  from  the  Boman ;  and  which  have  been  developed  in 
later  times,  relating  to  the  dealings  and  transactions  of  men  in  the  afiairs  of  life. 
Thus,  for  instance,  in  one  of  the  laws  of  Ina  we  find  this,  "  If  a  man  buy  any  kind  of 
cattle,  and  he  then  discovers  any  unsoundness  in  it  within  thirty  days,  then  let  him 
throw  the  cattle  on  his  hands,  or  let  him  (the  other)  swear  that  he  knew  not  of  any 
unsoundness  in  it  when  he  sold  it  to  him."     This  law,  it  will  be  observed,  made  pro- 
vision for  a  case  not  provided  for  by  the  contract,  and  it  contains  a  principle  which 
has  been  adhered  to  and  developed  in  later  times.    (See  Bumby  v.  BuUett,  16  M.  &  W.) 
These  portions  of  law,  indeed,  were  few  and  fragmentary,  and  contrast  with  the  rude- 
ness and  barbarity  of  the  usages  by  which  they  are  accompanied ;  still  they  show  the 
seeds  and  germs  of  something  like  law.    And  it  is  very  remarkable  that  the  laws  next 
in  order  of  time  are  those  of  Alfred,  who,  like  Ina,  was  only  king  of  the  West  Saxons, 
and  are  greatly  inferior  to  his.     Though  he  had  the  benefit  of  lua's  laws,  and  says  he 
selected  from  his  and  others,  the  only  really  good  laws  of  Ina's  are  omitted,  and  there 
is  nothing  in  those  laws  of  Alfred's  beyond  the  barbarous  usages  of  the  Saxons,  except 
one  or  two  laws  already  alluded  to,  and  the  following  "  of  tearing  by  a  dog  : "  "  If  a  dog 
tear  or  bite  a  man,  for  the  first  misdeed  let  six  shillings  be  paid,  if  the  owner  gives 
him  food ;  for  the  second  time,  ten  shillings ;  for  the  third,  thirty  shiUino-s.      If, 
after  any  of  these  misdeeds,  the  dog  escape,  let  the  penalty  nevertheless  be  paid.     If 
the  dog  do  more  misdeeds,  and  the  owner  keep  him,  let  him  make  amends  according 
to  the  full  sum  for  wounds"  (Alfred,  24).     The  treaty  of  peace  between  Alfi-ed  and 
Guthrum   applies  the  practice  of  compurgation  to  cases  of  homicide.     The  laws  of 
Edward  the  Elder,  the  next  in  chronological  order,  are  thought  stricter,  far  superior, 
and  contain  the  first  germs  and  elements  of  civil  or  criminal  procedure.     As  to  civil 
suits,  the  sheriffs  are  to  hold  courts  once  a  month  (Ed.  11),  and  do  justice,  and  give 
a  term  to  every  suit  (Ed.  1,  s.  11) ;  and  if  any  one  denied  justice  to  another  as  to  land, 
he  should  give  him  a  "  term  "  where  he  should  do  justice  before  the  sheriff,  or  pay  a 
penalty  (Ed.  2).    As  to  criminal  suits,  if  any  one  was  accused  of  theft,  and  no  one 
would  be  compurgator  for  him,  then  he  must  stand  to  judgment  (6) ;  and  men  who 
were  not  "  oath-worthy"  or  credible,  were  to  undergo  the  ordeal;  but,  as  much  as 
possible,  transactions  were  to  be  before  witnesses  who  might  afterwards  testify  as 
jurors  (1).     If  the  accused  could  bring  forward  sworn  witnesses,  or  the  oaths  of  credible 
persons  in  the  county  as  compurgators,  he  could  do  so  (1) ;  otherwise,  six  of  the  men 
of  the  neighbourhood  where  he  was  resident.     The  witnesses  were  sworn  and  were 
really  jurors  ;  for  jurors  originally  gave  their  verdicts  of  their  own  knowledge:  the 
difference  between  the  jurors  and  the  compurgators  being,  that  the  latter  swore  from 
their  knowledge  of  the  character  of  the  accused,  and  the  other  from  their  knowledge 
of  the  matter.     This  verdict  or  true  testimony  of  sworn  witnesses,  men  of  the  county 
was  called  "shire-oath"  in  the  Saxon  laws,  and  they  were  called  jurors  in  other  con- 
temporary laws.    Thus,  in  the  capitulary  for  S93,  "Si  litus  de  quo  inculpatur   ad 
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The  first  of  the  Saxon  laws,  now  in  being,  are  those  of  king 

Bortem  ambulaverit,  mala  sorte  priserit,  medietatem  ingenui  legem  componat,  et 
juratores  sex  medioa  electos  dare  debet" — -a  phrase  borrowed  from  the  Roman  law,  io 
which  the  magistrate  was  sued"judioe8  dare,"  i.e.,  "judioes  facti,"  or  jurors  {mde 
Jntroduclion).  The  most  important  parts  of  the  laws  of  Athelstan,  the  first 
which  were  framed  for  the  whole  population  and  dominion,  relate  to  this  subject  of 
procedure.  Thus  the  shire-oath  is  mentioned,  "  He  who  seizes  cattle,  let  five  of  his 
neighbours  be  named  to  him,  and  of  the  five  let  him  get  one  who  will  swear  with  him 
that  he  took  them  rightfully ;  and  he  who  will  keep  it  to  himself — i.e.,  the  claimant 
— let  ten  more  be  named  to  him,  and  let  him  get.  two  of  them  to  give  the  oath  that 
it  was  bom  on  his  property"  {Athd.  1,  9).  Then  there  is  a  provision  that  transactions 
take  place  in  the  presence  of  witnesses  who  might  afterwards  testify  that,  as  jurors 
(10) ;  and  there  are  provisions  for  the  ordeal  in  cases  where  such  testimony  of  jurors 
cannot  be  got,  nor  sufficient  compurgators  (Athel.  7).  So  of  the  laws  of  Edgar — 
(those  of  Edmund  have  nothing  worth  noting) — the  most  important  provisions  are 
thoge  on  this  subject :  that  he  who  denied  the  doom  of  the  hundred,  and  it  was  after- 
wards proved  against  him,  should  pay  the  penalty  (Edgar,  3) ;  that  no  one  should 
possess  unknown  cattle  without  the  testimonies  of.  the  men  of  the  hundred  (4); 
that  the  hundred  court  be  held  as  before  fixed,  once  a  month,  and  the  county  court 
twice  a  year  (ii.  5)  ;  that  witnesses  be  appointed  in  every  borough  and  hundred, 
in  every  hundred  twelve  {Supp.  5) ;  and  that  all  the  transactions  be  before  some  of 
the  witnesses,  who  were  first  to  be  sworn  to  give  true  testimony  of  all  they  did  know, 
and  whose  testimony  afterwards  was  to  be  sought  in  any  civil  or  criminal  matters 
(Ibid.  V.  10).  So,  in  the  laws  of  Ethelred,  there  are  provisions  as  to  witnesses  (i.  3 ; 
iii.  2),  and  at  hundred  courts  the  twelve  sworn  freeholders  were  to  take  oath  not  to 
present  any  one  untruly  (Ibid.  3).  The  laws  of  Ethelred,  though  extremely  voluminous, 
contain  nothing  original,  and  are,  for  the  most  part,  religious  precepts  or  ordinances. 
As  already  mentioned,  the  laws  of  Canute  were  the  first  which  were  formed  for  the 
whole  kingdom  ;  and  they  are  the  first  after  those  of  Ina  that  deserve  the  name  of  a 
compilation  of  anything  like  laws.  They  are  divided  into  ecclesiastical  and  secular. 
The  first  confirm  all  former  laws  as  to  payment  of  tithes,  church  scot,  and  Rome  fee, 
or  Peter's  pence,  and  the  observance  of  Sundays  and  festivals.  There  is  a  distinct 
ordinance  against  Sunday  marketings  and  folomote,  unless  it  be  for  great  necessity  ; 
"  and  let  huntings  and  all  other  worldly  works  be  strictly  abstained  from  on  that  holy 
day  "  (jEcc.  Laws,  Can.  15).  The  secular  laws,  ordained  to  be  observed  over  all  Eng- 
land, commence  by  laying  down  a  noble  principle  ;  "Let  God's  justice  be  exalted  ; 
and  henceforth  let  every  man,  both  poor  and  rich,  be  esteemed  worthy  of  folc-right, 
and  let  just  doom  be  doomed  to  him"  (1).  And  that  Christian  men  be  not  for  too 
little  be  condemned  to  death  (2),  nor  sold  out  of  the  land. (3),  nor  that  thieves  and 
public  robbers  perish  unless  they  amend  (4).  Heathenism  was  prohibited  (5).  All 
manslayers  were  to  pay  the  penalty,  or  be  outlawed  (6).  One  money  was  to  pass  over 
all  the  nation,  without  any  counterfeit,  and  no  man  was  to  refuse  it;  and  if  any 
counterfeited,  he  was  to  have  his  hands  cut  off  (8).  And  all  weights  and  measures 
were  to  be  carefully  rectified,  and  every  species  of  fraud  was  prohibited  (9).  Local  cus- 
toms were  preserved  (12,  14,  15);  but  the  general  laws  laid  down  applied  equally  to 
all ;  and  whoever  was  outlawed  forfeited  Hs  land  (16).  No  one  was  to  apply  to  the 
king's  court  unless  he  could  not  get  justice  in  the  hundred  (17).  And  twice  a  year 
there  was  to  be  a  county  court  for  the  administration  of  justice  (18).  No  man  was 
to  take  a  distress  before  he  had  four  times  demanded  justice — thrite  at  the  hundred 
court,  and  once  at  the  county  court  (19).  Every  freeman  was  to  be  brought  into  a 
hundred  and  tithing  (20).  Every  freeman  who  was  not  infamous,  and  had  never 
failed  in  oath  or  ordeal,  could  clear  himself  with  a  single  oath ;  others  had  to  find 
compurgators,  or  go  to  the  ordeal  (22).  No  man  was  to  buy  without  the  witness  of 
four  men,  either  of  the  borough  or  the  hundred  (24).  And  every  lord,  i.e.,  of  a  manor, 
was  to  have  his  household  in  Ijis  own  "borh,"  or  borough,  i.e.,  his  own  court-baron 
the  court  of  his  manor  ;  but  if  any  one  accused  one  of  his  men  of  anything,  he  was  to 
answer  in  the  hundred  court  (21) ;  the  courts-haron  only  having  jurisdiction  over  the 
tenants  of  the  manor,  and  in  matters  arising  between  the  tenants  themselves.  House- 
breaking, and  arson,  and  theft,  and  murder,  were,  by  the  secular  law  declared  not 
subjects  of  compensation — ^that  is,  they  were  liable  to  the  penalties  of  the  king's 
criminal  justice  (60).  The  civil  offence  of  forcible  ouster,  was  to  be  punished  by 
restitution  and  compensation,  and  a  fine  to  the  king  (64).     If  any  one  died  intestate, 
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Ethelbert.    These  are  the  most  ancient  laws  in  our  realm,  and 

are  said  to  be  the  most  ancient  in  modern  Europe. 

•  Saxon  Laws,    ^j^.^  ^^^  reigned  from  561  to  636.     The  next  are 

the  laws  of  Hlothaire  and  Eadric,  and  of  Wihtred,  all  kings  of 
Kent.  Next  are  those  of  Ina,  king  of  the  West  Saxons.  After 
the  Heptarchy  we  have  the  laws  of  Alfred,  Edward  the  Elder, 
Athelstan,  Edmund,  Edgar,  Ethelred,  and  Canute.  Besides  these 
there  are  canons  and  constitutions,  decrees  of  councils,  and  other 
acts  of  a  public  nature  (a).    These  are  in  the  Saxon  language, 

the  lord  was  only  to  have  a  heriot ;  and  let  the  property  be  distributed  among  the 
wife,  and  children,  and  relations,  to  every  one  according  to  the  degree  that  belongs  to 
him  (71).  And  where  the  husband  dwelt  without  claim  or  contest,  let  the  wife  and 
chUdren  dwell  in  the  same,  unassailed  by  litigation.  And  if  the  husband,  before  he 
was  dead,  had  been  cited,  then  let  the  heirs  answer,  as  himself  should  have  done  if  he 
had  lived  {73).  And  he  who  has  defended  land  (i.e.,  against  all  claims)  with  the  wit- 
ness of  the  shire,  let  him  have  it  undisputed  during  his  day,  and  after  his  day  to  sell, 
and  to  give  to  him  who  is  dearest  to  him :  a  law  in  which  we  see  the  origin  of 
fines  and  recoveries — that  is,  alienations  or  acquisitions  of  land  by  proceedings  in 
a  real  or  feigned  suit  in  a  court.  It  will  be  seen  that  these  laws  are  far  superior  to 
any  that  went  before,  and  really  deserve  the  name  of  a  compilation  of  laws.  And  it 
is  a  remarkable  instance  of  national  prejudice  that  Alfred,  who  framed  no  laws  worthy 
of  the  name,  and  even  overlooked  and  neglected  many  which  are  valuable,  and  Edward 
the  Confessor,  who  framed  no  laws,  nor  made  any  compilation  of  laws  at  all,  shoidd, 
by  reason  of  false  tradition,  arising  from  national  feeling,  have  had  the  reputation  of 
legislators,  while  Canute,  who  really  deserved  the  credit  of  wise  and  careful  legisla- 
tion, yet,  being  a  Dane,  has  had  no  credit  for  it. 

(o)  This  is  the  proper  place  in  which  to  present  a  summary  of  the  ecclesiasticaJ  laws 
or  institutions  of  the  Saxons,  whether  gathered  from  their  municipal  laws  or  their 
ecclesiastical  canons  or  constitutions.  As  already  mentioned,  the  earliest  Saxon  laws 
make  mention  of  an  episcopal  church  as  already  existing  and  established,  and  guar- 
antee its  property  (EtheU).,  1).  There  were  laws  of  the  Saxons  relating  to  ecclesias- 
tical matters,  contained  both  in  the  secular  and  ecclesiastical  laws  enacted  by  the 
kings  in  their  councila,  and  there  were  also  ecclesiastical  canons  and  constitutions  put 
forth  by  the  prelates,  under  the  sanction  of  the  state,  but  with  only  spiritual  penal, 
ties.  The  latter  are  alone  alluded  to  here,  but  as  the  author  has  omitted  all  notice 
of  the  laws  of  the  Saxons  relating  to  ecclesiastical  matters,  it  is  necessary  here  to  pre- 
sent an  analysis  of  them.  It  has  already  been  mentioned  that,  by  the  Saxon  political 
constitution,  the  bishops  had  seats  in  the  national  council,  and  all  the  laws  are  pre- 
faced by  a  formal  declaration  of  their  consent  (Loads  of  Ina).  "  With  the  counsel  and 
teaching  of  the  bishops  and  ealdermen  and  distinguished  '  witan ' "  (A.-S.  Laws;  Laws 
of  A  Ifred).  "  Many  synods  assembled  among  the  English  race  after  they  had  received 
the  faith  of  holy  bishops  and  other  exalted  '  witan '  (wise  men),  and  they  then  in 
many  synod-books  wrote  dooms  (or  laws)  :  And  I,  Alfred,  gathered  them  together, 
and,  by  counsel  of  my  '  witan,'  commanded  those  to  be  written  which  seemed  to  me 
good"  (lUd.  19).  Laws  of  Athelstan  :  "  I,  with  the  counsel  of  the  archbishop  and  of 
my  other  bishops,"  &c.  (lUd.  183).  All  this  was  established  in  the  great  synod,  at 
which  the  archbishoTi. -with  a.ll  thfi  TinhlemftTi  a^A   "..rl+n^"  j.«   m.:j   m  e\       ci_  j.i.- 


Ethelred  :  "The  ordinances  that  the  king  and  the  ecclesiastical  and  lay  'witan'  have 
done"  (lUd.  305).  So  much  for  the  authority  of  the  secular  laws  of  the  Saxons 
and  the  union  of  ecclesiastical  and  lay  elements  in  their  constitution.  Next  as  to 
the  matter  and  substance  of  their  secular  or  municipal  laws,  so  far  as  they  related  to 
spiritual  or  ecclesiastical  things.  The  laws  of  Ina  began  by  upholding  the  rule  of  the 
bishops-  "First,  we  command  that  all  God's  servants  hold  their  lawful  rule"  (1) 
Next,  baptism  was  enforced  with  a  penalty :  "  Let  a  child  within  three  days  be  bap- 
tized," &c.  (2).  Sunday  working  was  prohibited  (3).  Church  scots  were  ordained  to 
be  paid  (4).  The  right  of  church  sanctuary  was  established  (5).  The  laws  of  Alfred 
first  upheld  episcopal  jurisdiction  :  "  If  one  pledge  himself  to  what  is  lawful,  and  belie 
himself,  let  him  suffer  what  the  bishop  may  prescribe  "  (1).   The  right  of  sanctuary  was 
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and  were  some  of  them  collected,  in  one  volume  in  folio,  by  Mr 
Lambard,  in  the  time  of  queen  Elizabeth,  and  published  under 
the  title  of  A^-yaiovo^iia  ;  sive,  de  priscis  Anglorum  legihus.  To 
this  additions  have  since  been  made  by  Dr  Wilkins.  These  re- 
mains compose,  all  together,  a  body  of  Anglo-Saxon  laws  for  civil 
and  ecclesiastical  government. 

We  have  refrained  from  mentioning  some  laws  which  have  gone 

also  upheld  (2).     So,  as  to  confession,  "  If  any  man  seek  a  cloak  for  any  of  those 
offences  which  had  not  been  before  revealed,  and  then  confess  himself,  in  God's  name 
be  it  half  forgiven  (5).     The  abduction  of  a  nun  was  made  penal  (8) .    Fighting  be- 
fore a  bishop  was  made  penal  (15).     Pledges  by  baptismal  vows  were  enforced  (33). 
Days  were  given  as  holy  days  for  the  celebration  of  masses  (43).     If  a  priest  killed  a 
man,  all  his  goods  were  to  be  forfeited,  and  let  the  bishop  secularise  him ;  then  let 
him  be  given  up,  unless  the  lord  will  compound  for  him  (21).     So  the  laws   of 
Alfred  and  Guthrum  declare  that  they  established  secular  laws  for  these  reasons,  that 
they  knew  that  else  many  men  would  not  submit  to  the  spiritual  laws,  and  hence 
they  established  civil  penalties,  when  men  would  not  submit  to  the  spiritual  law  by 
correction  of  the  bishops. (4 .-iS.  Laws,  p.  163).    So  church  sanctuary  was  ordained,  and 
any  one  who  violated  Christianity  or  reverenced  heathenism  by  word  or  work,  let  him 
pay  penalties  (2).     If  a  man  in  orders  steal  or  fight,  &c.,  let  him  pay  penalty  ;  and, 
above  all,  make  amends  before  God,  as  the  canon  teaches,  or  yield  to  prison.     If  a 
mass-priest  misdirect  the  people  about  a  festival  or  a  fast,  let  him  pay  a  penalty.     If 
a  priest  refuse  baptism  to  him  who  has  need  thereof,  let  him  pay  a  penalty  (3).     If  a 
man  in  orders  foredo  himself  with  capital  crime,  let  him  be  seized  and  held  to  the 
bishop's  doom  (4).     To  this  it  may  be  added  that,  in  the  Mirror  of  Justice,  it  is  statecl 
that  Alfred  hanged  a  judge  because  he  judged  a  clerk  to  death  over  whom  he  had  no 
cognizance  (c.  v.,  s.  1).    And  if  a  man  guilty  of  death  desire  confession,  let  it  never  be 
denied  him  (5).     If  any  one  withhold  tithes,  let  him  pay  a  penalty.     If  any  one 
withhold  Rome's  fee  (i.  c,  Peter's  pence),  let  him  pay  a  penalty.     So  if  any  one  does 
not  discharge  church  scot,  or  deny  divine  dues  (6).     If  any  one  engage  in  Sunday 
marketing,  let  him  forfeit  the  chattel  and  pay  a  penalty.     If  a  freeman  work  on  a 
festival,  let  him  forfeit  his  freedom  or  pay  a  penalty  (7).     If  a  freeman  break  a  lawful 
fast,  let  him  pay  ;  if  a  theow  (slave)  do  so,  let  him  suffer  in  his  hide  (i.e.,  be  flogged)^ 
The  laws  of  Athelstan  begin  by  enforcing  tithes  (A.-S.  Laws,  v.  i.  145).     So  the  laws 
of  Edmund,  which  were  civil  and  ecclesiastical,  and  in  the  ecclesiastical  laws  enforced 
the  canons  as  to  celibacy  and  the  payment  of  tithes,  church  scot,  and  "  Rome  fee  " 
(p.  246),  in  the  secular  laws  uphold  the  right  of  church  sanctuary  (249).     So  the  eccle- 
siastical laws  of  Edgar  enforce  tithes,  church  scots,  and  the  "hearth-penny"  or  St 
Peter's  pence  (p.  265),  and  also  festivals  and  fasts  (Ihid.).  So  the  secular  laws  of  Ethelred 
uphold  the  rights  of  the  church.     Let  no  man  reduce  a  church  to  servitude,  nor 
unlawfully  make  church-mongering,  nor  turn  out  a,  church  minister,  without  the 
bishop's  counsel  (A.-S.  Laws,  p.  317).     Let  God's  dues  be  paid — that  is,  plough  alms 
and  tithes,  and  "  Rome  fee,"  and  church  scot  (308).     Let  Sunday  festivals  be  rightly 
kept,  and  let  marketings  and  folcmotes  be  carefully  abstained  from  (13).     And  let 
all  St  Mary's  feast-tides  be  strictly  honoured  (14),  and  all  other  festivals  and  fasts  (15). 
And  the  witan  have  chosen  that  St  Edward's  mass-day  shall  be  celebrated  all  over 
England  (16).    And  if  any  excommunicated  man  (unless  a  suppliant)  dwell  anywhere 
In  the  king's  proximity  before  he  has  earnestly  submitted  to  divine  correction,  let  it 
be  at  the  peril  of  himself  and  aU  his  property  (p.  313).     The  ecclesiastical  laws  of 
Canute  ordained  that  if  a  priest  was  charged  with  a  crime,  he  should  clear  himself  in 
the  "housel,"  or  with  the  "corsned"  (vide  ante,  p.  36) ;  and  if  a  priest  was  found  in 
false-witness  or  theft,  &o.,  let  him  be  cast  out  of  the  community  of  ecclesiastics,  unless 
he  made  amends,  as  the  bishop  might  direct  (.4  .-S.  Laws,  v.  i.,  p.  366).   And  tithes  and 
church  scot  and  "Rome  fee"  were  to  be  paid  (367).     And  Sundays  were  to  be  ob- 
served, and  festivals,  and  fasts  (376).    And,  by  the  secular  law,  if  a  servant  of  the 
altar  be  a  homicide,  or  work  iniquity,  let  him  forfeit  both  degree  and  country,  and 
go  in  exile,  as  the  pope  shall  prescribe  to  him,  and  do  penance  (Ibid.  401).     If  a  man 
in  holy  orders  defile  himself  with  crime  worthy  of  death,  let  him  be  seized  and  held 
to  the  bishop's  doom,  according  as  the  case  may  be  (Ibid.  402).     If  any  one  with 
violence  refuse  divine  dues,  let  him  pay  penalty  (405).    So  also  the  laws  of  the 
Confessor  contained  similar  provisions  (443),  of  which  the  chief  have  been  given. 
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under  the  name  of  Edward  the  Confessor,  as  they  have  been  rejected 
for  spurious,!  ^pon  the  fullest  consideration  of  antiquarians  (a). 
They  are  in  Latin,  and  bear  evident  internal  marks  of  a  later 
period.  They  are  supposed  to  have  been  written,  or  collected, 
about  the  end  of  the  reign  of  William  Kufus  ;  and  are  to  be  found 
in  the  collections  of  Lambard  and  Wilkins. 

(a)  This  is  a  mistake,  unless  all  that  the  author  meant  was  that  this  collection  of 
laws  was  not  actually  made  by  or  under  the  Confessor ;  and  that  it  by  no  means  con- 
tained the  whole  of  the  laws  in  force  in  his  time  ;  and,  indeed,  as  he  cites  this  collec- 
tion himself,  this  is  probably  his  real  meaning,  which  is  hardly  expressed  correctly  by 
the  word  "  spurious."  The  ooUeotion,  upon  the  face  of  it  (as  already  has  been  seen), 
purports  to  have  been  made  in  the  fourth  year  of  the  Conqueror  {vide  ante,  p.  44), 
and  would  hardly  be  less  authentic  on  that  account.  But  there  is  no  doubt  that  it 
was  extremely  imperfect,  and  indeed  omitted  the  most  important  portions  of  the  laws 
in  existence  under  the  Confessor,  because  those  laws  were  for  the  most  part  custom- 
ary, and  unwritten,  and  there. would  be  great  difficulty  in  collecting  and  embodying 
unwritten  customs.  That  this  was  the  real  reason  of  the  imperfect  character  of  this 
collection,  has  been  already  shewn,  and  will  be  seen  from  a  subsequent  collection  of 
the  laws  of  the  Conqueror,  in  which  he  embodies  many  of  the  customary  laws  in  force 
under  the  Confessor.  "  Istae  sunt  leges  et  conmetudines  quas  Willielmus  rex,  post 
adquisicionem  Anglise,  omni  populo  Anglorum  concessit  tenendas ;  aeadem  quas  pre- 
decessor suus  Edwa/rdus,  servavit. "  These  laws  were  conceded  in  consequence  of  the 
clamour  of  the  people  for  the  customs  of  the  Confessor,  and  in  the  meantime  those 
customs  had  been  better  ascertained.  Thus,  therefore,  it  is  rather  in  the  laws  of  the 
Conqueror,  than  in  this  collection  of  the  laws  of  the  Confessor,  that  the  most  important 
portions  of  the  law  in  force  under  the  Confessor  are  to  be  found  ;  those  portions  hav- 
ing previously  been  ummitten  {vide  ante,  p.  45).  And  this  is  only  an  illustration  of 
an  observation  which  has  already  been  made  more  than  once,  that  the  most  important 
portions  of  the  law  in  existence  under  the  Saxons  were  customary  and  unwritten,  and 
embodied  in  usages  and  institutions,  in  existence  at  the  time  of  the  invasion,  and  un- 
doubtedly of  Roman  origin.  The  Conqueror  in  his  laws  preserved  all  the  customs 
and  institutions  previously  existing  (save  so  far  as  consistent  with  any  of  his  own 
newly-enacted  laws),  and  this  was  very  much  what  the  Saxons  had  done  before. 

'  Spelman  voce  Ballivns. 


CHAPTER  II. 

WILLIAM  THE  CONQUEEOK  TO  HENET  II.  (a) 

The  Conquest — Saa:on  Laws  confirmed — The  Laws  of  William  the  Conqueror — 
Trial  hy  Duel  in  Criminal  Questions — Establishmsnt  of  Tenwes — Natwe 
of  Tenures — Different  Kinds  of  Tenures — Villenage — Of  Escuage — Con- 
sequences  of  Tenure — 0^  Primogeniture— Of  Alienation—  Of  Judicature— 
The  Quria  Regis — Justices  Itinerant — The  Bench — The  Chancery — Judica- 
ture of  the  Counoil — Of  the  Spiritual  Comt — Of  the  Civil  and  Canon  Law 
— Doctrines  of  the  Canon  Law — Probate  of  Wuls — Constitutions  of  Claren- 
don— Of  Trial  hy  Duel  in  Civil  Questions — Of  Trial  by  Jury — By  the 
Assize — Of  Deeds— A  Feoffment— A  Fine— Of  Writs— Of  Records. 

The  accession  of  William  of  Normandy  to  the  English  throne 
makes  a  memorable  epoch  in  the  history  of  our  municipal  law. 
Some  Saxon  customs  may  be  traced  by  the  observing  antiquary, 
even  in  our  present  body  of  law ;  but  in  the  establishment  made  in 
this  country  by  the  Normans,  are  to  be  seen,  as  in  their  infancy, 
the  very  form  and  features  of  the  English  law  (6).     It  is  to  the 

(a)  The  auttor  heads  this  and  the  next  two  chapters  alike — "  William  the  Conqueror 
to  John  ;"  thus  treating  the  whole  peiiod  as  one,  and  mixing  up  the  events  of  it  with- 
out distinguishing  the  important  era  in  the  history  of  our  law  which  ia  marked  by  the 
reign  of  Henry  II.  The  second  of  these  two  chapters,  however,  is  entirely  devoted 
to  the  law  as  it  was  in  the  reign  of  Henry  II.,  and  therefore  it  appeared  better  to 
80  entitle  the  chapter  of  that  reign,  and  to  entitle  the  present,  William  I.  to  Henry  II. 

(b)  This  and  what  follows  must  be  taken  with  great  qualification,  and  is  true  only 
to  a  limited  extent ;  for,  as  already  has  been  shewn  in  the  Introduction,  it  would 
be  far  more  true  to  state,  as  Lord  Hale  does,  that  "  in  the  establishment  made  in  this 
country  by  Edward  I.  are  to  be  seen,  as  at  their  infancy,  the  very  form  and  features 
of  English  law."  And  this,  indeed,  at  a  future  page  the  author  himself  will  be  found 
to  indicate.  The  Conquest,  by  itself,  effected  far  less  direct  alteration  in  our  laws  and 
institutions  than  the  author  appeared  to  suppose,  and  the  change  was  infinitely  more 
gradual  and  progressive  than  he  here  represents.  The  Normans  brought  the  trial  by 
battle  and  the  feudal  system ;  and  this  was  all  that  was  distinctive  in  their  system. 
All  the  rest — all  that  has  remained  to  us — was  of  Roman  origin.  Although  it  may 
have  been  developed  in  the  Norman  period,  it  was  not  characteristically  Norman,  and 
would  have  been,  no  doubt,  in  due  time  developed  by  any  nation  as  it  attained  civilis- 
ation, and  advanced  in  intelligence.  The  laws  of  the  Conqueror  and  his  successors 
preserved  the  laws  and  customs  of  the  Saxons,  save  so  far  as  inconsistent  with 
any  laws  and  institutions  which  he  introduced.  The  principal  change  he  intro- 
duced was  a  development  of  the  feudal  system,  which  was  military  in  its  character, 
and  therefore  did  not  interfere  with  civil  institutions,  and  not  necessarily  with  civil 
rights,  except  within  the  limits  of  its  own  operation.  The  custom&,ry  rights  of  the 
agricultural  tenants,  who  formed  the  main  body  of  the  people,  were  confirmed. 
There  is  a  remarkable  passage  in  Bracton  which  very  well  explains  what  occurred  at 
the  Conquest,  and  is  the  account  given  in  the  Mirror,  which  says,  that  at  the 
Conquest  many  freeholders  were  forced  to  hold  their  lands  in  vUlenage  ;  which  im- 
plies that  it  was  not  a  universal  revolution  :— "  Fuerunt  etiam  in  conquestu  liberi 
homines  qui  liberS  tenuerunt  tenementa  suaper  libera  servitia  vel  per  liberas  con- 
Buetudinas,  et  cum  per  potentiores  ejecti  essent,  postmodum  reversi  reoeperunt  eadam 
tenementa  sua  tenenda  in  villenagio,  faciendo  inde  opeia  servilia  :  Bed  certa  et  no- 
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Conquest  and  to  the  consequences  of  that  revolution  that  the  juri- 
dical historian  is  to  direct  his  particular  attention.     A  new  order 
I  of  things  then  commenced.     The  nature  of  landed  property  was 

minata :   et  nihilominus   liberi  quia  Meet  faciat  opera  servilia  cum    non   faciunt 
ea  ratione  peraonarum  Bed  ratione  tenementorum." — {Bracton,  lib.  1,  c.  11,  fol.  7). 
That  is,  they  were  not  viUeins,  though  they  held  their  land  in  villeinage,  subject  to 
the  invaders  who  had  ejected  them.     It  is  manifest  that  this  was  not  a  universal,  or 
legal,  or  political  change,  but  the  result  of  individual  acts  of  spoliation,  and  probably 
only  against  the  tenants  of  those  who  had  forfeited  their  lands  in  .war.     And  there 
is  a  remarkable  passage  in  the  Mirror,  which  affords  an  apt  commentary  upon  the 
.above,  and  a  striking  illustration  of  what  occurred  at  the  Norman,  and  probably  at 
the  Saxon  conquest.     It  says  that  the  first  conquerors  (and,  as  the  work  was  origin- 
ally written  in  the  Saxon  times,  this  no  doubt  included  the  Saxons,  though,  of  course,  it 
also  applied  to  the  Normans)  "  enfeoffed  the  earls,  barons,  knights,  and  villeins,  soma 
to  hold  by  tenure  for  the  defence  of  the  realm,  and  some  without  obligation  of  service, 
and  some  to  hold  by  villein  customs,  as  to  plough  the  lord's  lands,  to  reap,  cut,  and 
carry  his  corn  or  hay.      And  it  is  said  villeins  are  tillers  of  land,  and  of  villeins, 
there  are  tillages  called  villenages,  and  that  villeins  became  freemen  if  their  lords 
granted  or  gave  to  them  any  free  estate  of  inheritance  to  descend  to  their  heirs,  or  if 
the  lord  tooi;  homage  from  them."     So  that  the  land  might  be  made  freehold  without 
deed.    And  then  it  is  said,   "  And  although  the  people  have  no  charters,  deeds,  or 
muninients  of  their  lands,  {i.e.,  they  who  so  held),  nevertheless,  if  they  are  put  out 
of  their  possessions  wrongfully,  they  might  be  restored  to  their  estates  as  before, 
'because  they  could  shew  that  they  knew  the  certainty  of  their  services  and  works  by 
the  year,  as  those  whose  ancestors  before  them  were  astraeis  {i.e.,  serfs),  for  a  long 
Vvoa.e."—-{Ib.)     From  which  it  plainly  appears,  that  some  villeins  became,  by  custom 
or  implied  grant,  tenants  in  socage,  or  by  certain  plough-service,  which  was  a  free- 
hold tenure,  and  so  made  them  freemen  ;  for  it  was  a  maxim  in  law  that  freeholders 
must  be  freemen ;.  and,  therefore,  to  have  a  freehold  was  to  be  free.     This  power  of 
custom  must  have  been  of  inconceivable  value  and  importance  to  the  great  body  of 
the  people,  who  were  thus  becoming  gradually  emancipated,  and  raised  from  slavery 
to  villenage  or  serfdom,  from  villenage  or  serfdom  to  freedom ;  and  this  may  explain 
the  attachment  of  the  people  to  what  they  called  the  "customs of  the  Confessor," 
i.e.,  the  customs  knovim  and  remembered  as  of  his  time,  by  the  generation  of  men 
living  at  and  after  the  time  of  the  Conquest.     And  it  is  remarkable,  that  in  the  Mir- 
ror, immediately  after  the  passage  just  quoted,  foUows  this :  "  And  thereupon  (i.e. 
upon  the  customary  enfranchisement  of  villeins  by  their  lands  becoming  freehold)  St 
Edward,  in  his  time,  caused  inquiry  to  be  made  of  all  such  who  held  and  did  to  him 
■such  services  as  ploughing  his  land,  besides  their  lawful  customs,"— i.e.  those  who 
became  emancipated  through  holding  any  of  theu:  laud  by  ceHain  socage  or  plough- 
service,  which  made  it  freehold,  and  so  made  them  free,  irrespective  of  other  services. 
And  It  IS  added,  "  that  many  of  them  were  wrongfully  forced  to  do  other  services,  to 
brmgthem  mto  servitude  again"  (76.),  which,  no  doubt,  was  after  the  Conquest,  and 
caused  that  great  cry  among  the  people  for  the  restoration  of  the  customs  of  the  Con- 
fessor-^.e.,  of  the  Confessor's  time.     These  customs  and  tenures  were  expressly  cm- 
firmed  hy  the  Conqueror.     So  sudden  or  sweeping  change  in  our  institutions  was 
eftected,  and  all  the  municipal  institutions,  as  well  as  the  manorial,  were  maintained. 
^o  the  tenure  of  laud,  except  so  far  as  regarded  those  who  held  under  military  tenure 
—that    IS    by  knight-service,   which  applied  only  to  the  nobles  and  knights— the 
common  freehold  tenures,  also  the  tenure  in  viUenage,  were  left  unaffected.     The 
charter  of  the  Conqueror,  indeed,  imposed  an  oath  of  aUegiance  upon  all  freemen  ; 
but  allegiance  implies  protection,  and  the  charter  went  on  to  guarantee  their  posses- 
sions; and  though  It  also  imposed,  as  a  condition,  readiness  for  military  service  for 
the  defence  of  the  realm,  there  is  nothing  to  carry  it  further  than  that  obligation, 
which  already  existed,  and  is  indicated  m  the  laws  of  Canute  as  to  military  reUefs 
(mde  ante).    The  Conqueror  expressly  confirmed  the  customs  of  the  country  L  to  the 
rural  tenantry,  viUems,  or  freemen.     No  doubt,  as  Lord  Hale  says,  the  Conqueror, 
^-  f^TT^  conquerors  took  into  his  hands  aH  the  demesne  lands  of  the  crown 
{H,a.Eng.  Law,  p.  97),  and  no  doubt,  also,  he  seized  the  lands  of  aU  who  had  been 
m  battle  or  rose  in  rebellion  against  him  (76.  97),  and  in  re-granting  these  lands,  im- 
posed mihtary  service  as  the  condition  of  tenure.     But  that  great  authority  cites 
Spelman,  and  an  ancient  record  which  he  quotes,  and  maintains  that  all  others  were 
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entirely  changed;  the  rules  by  which  personal  property  was  directed, 
were  modified ;  a  new  system  of  judicature  was  erected ;  new 
modes  of  redress  conceived  ;  new  forms  of  proceeding  were  devised  ; 

allowed  to  retain  their  lands  upon  the  ancient  tenure  (98) ;  and  he  cites  the 
great  case  of  the  recovery  of  a  large  number  of  manors,  after  the  Conquest,  according 
to  the  ancient  laws  and  customs  of  England,  the  record  of  which  is  set  out  at  length 
by  Lord  Coke  in  his  Reports,  and  also  by  Spelman,  in  his  Life  of  Eadmerus  (Hist. 
Com.  Law,  98.)  Lord  Hale  shews  that  it  was  only  partially  the  possession  or  the 
tenure  of  land  was  altered,  and  so  as  to  the  rule  of  descent ;  it  was,  he  says,  altered 
"  little  by  little, "  an  expression  which  accurately  expresses  the  historic  truth.  Thus, 
then,  the  changes  in  the  tenure  of  land  were,  in  the  words  of  Hale,  introduced  not  at  once, 
but  by  "  little  and  little,"  and  were  not  general,  but,  for  a  time,  only  partial  and  gradual. 
And  this  was  the  real  character  of  all  the  changes  introduced  at  the  time  of  the  Con- 
quest, and  so  it  has  been  on  all  similar  occasions  in  our  history ;  and  therefore  the 
statements  which  follow  can  only  be  taken  as  true,  subject  to  this  important  qualifi- 
cation. The  changes  that  were  effected,  indeed,  were  rather  by  judicial  than  legisla- 
tive authority,  and  were  mainly  the  result  of  alterations  in  the  system  of  judicature. 
But  the  statement  that  a  new  system  of  judicature  was  created,  for  example,  is  not 
correct,  and  is  calculated  to  mislead  ;  for,  as  already  pointed  out  in  the  Introduction, 
nothing  is  so  remarkable  in  our  legal  history  at  this  era  as  the  absence  of  any  appar 
rent  ch,ange  in  our  legal  system,  and  the  skill  with  which  it  was  modified  without 
being  changed  :  which  will  be  seen  in  the  history  of  this  and  the  next  reigns. 

It  is  to  be  observed,  with  regard  to  the  estates  of  the  church,  it  is  clear  that  their 
tenures  were  not  altered  ;  for  Glanville,  who  was  chief  justiciary  under  Henry  II., 
distinctly  states  in  his  celebrated  Treatise  that  the  baronies  of  the  bishoprics  "  are 
held  in  f rankalmogne  "  (lib.  vii.  c.  1).  Littleton  quite  confirms  this,  and  Lord  Hale, 
as  already  has  been  seen,  strongly  contests  the  notion  that  there  had  been  any  general 
alteration  in  the  tenure  of  the  land  of  the  kingdom  at  the  Conquest.  If,  therefore, 
Blackstone  stated  "  that  the  Conqueror  thought  fit  to  change  the  spiritual  tenure  of 
frankaJmogne,  under  which  the  bishops  had  their  lands  during  the  Saxon  government, 
into  the  feudal  tenure  by  barony"  (2  £la.  Comm.  156),  all  that  is  important  is  his 
distinct  admission  that  the  tenure  was  so  before  the  Conquest ;  the  testimony  of 
Glanville,  of  Bracton,  of  Littleton,  and  of  Hale  is  overwhelming  to  show  that  the 
tenure  had  not  been  legally  changed.  The  changes  produced  in  the  laws  after  the 
Conquest  being  the  result  rather  of  judicial  than  legislative  changes,  it  would  have 
been  better  to  have  first  given  some  account  of  those  improvements  in  the  judicature 
which  led  to  these  results.  Instead  of  this,  however,  the  author  has  given,  without 
any  authority,  a  theory  of  sudden  change,  including  the  sudden  institution  of  a  curia 
regis,  to  which  he  seems  to  ascribe  great  importance ;  whereas,  the  ordinary  justice  of  the 
country,  court  and  criminal,  being  local,  and  remaining  so  for  a  long  time,  it  was  in  the 
local  judicature  the  most  important  changes  took  place,  and  those  very  gradually  and 
by  degrees.  Towards  the  end  of  the  chapter  the  author  gives  some  account  of  a  change 
instituted  in  the  proceedings  of  the  county  court,  which  led  to  a  result  not  less  im- 
portant than  the  establishment  of  trial  by  j  ury  in  all  cases ;  but  he  failed  to  notice  the 
not  less  important  fact  that  it  was  before  the  king's  justiciary  the  court  was  held,  and 
that  he  directed  the  jury  to  be  sworn,  and  thus  effected  this  important  change.  That 
was  one  instance  of  the  important  changes  effected,  not  by  legislation,  but  by  judicial 
decision,  and  therefore  gradually  and  by  degrees.  And  in  the  order  of  time  and  events 
these  changes  in  the  judicature  which  produced  these  results,  and  then  those  changes 
which  they  produced,  should  have  been  recorded.  Moreover,  these  dhanges  for  the 
most  part  did  not  take  place  in  the  reign  of  the  Conqueror,  nor  of  his  successor  ;  and 
though  the  beginnings  of  some  of  them  took  place  in  this  reign,  they  were  for  the 
most  part  commenced  in  the  reign  of  Henry  I.,  and  carried  out  in  that  of  Henry  II. 
Both  of  these  reigns  constitute  eras  or  epochs  in  our  legal  history  far  more  important 
than  that  of  the  Conqueror,  whose  conquest  was  rather  a  political  than  a  legal  event, 
and  made  no  sudden  or  immediate  general  change  in  the  laws  or  institutions  of  the 
country  ;  and  though  the  Conquest  led  to  these  changes,  it  was  indirectly  and  almost 
accidentally,  and  chiefly  by  the  gradual  development  of  legal  principles  in  judicial 
4eoiBions.  It  was  not,  therefore,  the  direct  effect  of  the  Conquest  so  much  as  its  in- 
direct and  accidental  consequences  which  produced  these  changes,  and  thus  it  is  they 
were  so  gradual  and  progressive.  This  would  have  been  seen  more  clearly  had  the 
author  separated  the  reigns  of  the  Conqueror  and  his  successor  from  those  of  Henry 
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the  rank  and  condition  of  individuals  became  entirely  new ;  the 
whole  constitution  was  altered  ;  and  after  fluctuating  on  a  singular 
policy,  pregnant  with  the  most  opposite  consequences  of  freedom 
and  slavery,  by  degrees  settled  into  peace  and  orderly  government. 
In  short,  a  state  of  things  then  took  place,  from  which,  after  in- 
numerable alterations,  arose  the  present  frame  of  English  juris- 
prudence. 

It  has  long  been  a  debated  question,  in  what  manner  William 
was  the  conqueror  of  this  island ;  nor  has  the  discussion  been  con- 
fined to  historians  and  antiquaries  :  the  adherents  of  modern  parties 
did,  at  one  time,  warmly  interest  themselves  in  the  decision  of  a 
point,  which  they  considered  as  involving  consequences  very  ma- 
terial to  the  political  opinions  they  avowed.  The  lovers  of  high 
monarchical  authority  thought  they  derived  a  very  ancient  and 
rightful  title  to  all  kinds  of  prerogative  in  the  king,  by  maintaining 
that  William  made  the  people  of  this  country  sub- 
onques .  ^.^.^  ^^  ^  conquered  nation,  to  his  absolute  will. 
The  friends  of  liberty,  admitting  as  it  should  seem,  in  some  mea- 
sure, the  consequences  of  such  a  claim,  contended  as  firmly  that 
William  never  assumed  such  powers,  and  was  in  truth  no  con- 
queror. Attempts  have  been  made  to  explain  the  term  conquest 
in  such  a  manner  as  to  get  rid  of  any  unfavourable  conclusions  from 
the  word.  It  is  said  to  have  been  a  conquest  over  Harold,  and  not 
over  the  kingdom  ;  that  conquest  signifies  acquest,  or  new  acquired 
feudal  rights  ;  i  with  other  explications  of  the  like  design  and  im- 
port ;  so  important  a  matter  was  it  esteemed  to  ascertain  the  true 
nature  of  this  event  in  our  history  ;  as  if  the  tyranny  of  a  prince 
who  lived  seven  hundred  years  ago,  could  be  a  precedent  for  the 
oppressions  of  his  successors  ;  or  any  length  of  time  could  establish 
a  prescription  against  the  inalienable  rights  of  mankind.    The  pre- 

I.  and  Henry  II.  The  course  cf  progression  would  then  have  been  displayed,  which 
it  is  the  great  object  of  legal  history  to  exhibit.  Instead,  however,  of  that  course,  he 
has  treated  those  three  important  reigns  all  together,  and  has  thus  produced  great 
confusion,  lost  the  chronological  order  of  events,  and  missed  the  progression  they 
illustrate.  For  example,  he  does  not  deal  distinctly  and  separately  with  the  reign  of 
Henry  I.,  and  that  elaborate  body  of  laws  of  his  reign,  of  wluch  we  have  a  most  valu- 
able collection,  which  is  noticed  and  cited  by  Lord  Hale,  and  is  once  or  twice  cited 
by  our  author,  but  of  which  he  offers  no  account.  Yet  it  is  most  important,  as  the 
middle  stage  between  the  state  of  our  laws  and  institutions  at  the  time  of  the  Con- 
quest and  for  some  time  after  it,  and  that  period  of  development  which  they  had 
reached  m  the  reign  of  Henry  II.,  under  the  auspices  of  Glanville. 

It  is  not  easy  to  supply  in  notes  deeoienoies  so  extensive,  still  less  easy  is  it  to 
supply  the  lack  of  proper  order  and  arrangement.  All  that  can  be  done  is  to  intro- 
duce, wherever  an  occasion  occurs,  any  omitted  matter  which  tends  to  supply  these 
deficiencies,  and  fill  up  the  gaps  and  missing  steps  in  the  course  of  the  legal  history. 
In  order,  also,  to  draw  some  distinction  between  the  reigus,  and  especially  to  mark 
the  important  era  of  the  reign  of  Henry  II.,  the  titles  of  this  and  the  two  following 
chapters  have  been  altered.  The  author  had  entitled  them  all  "  William  the  Con- 
queror to  John  ;"  but  as  the  most  important  portions  of  the  first  relate  to  the  reign  of 
?™.';y.  II-.  and  t^e  other  two  entirely  so,  it  has  been  thought  better  to  entitle  the  first 
William  I.  to  Henry  IL ,"  and  the  other  two,  "  Henry  II."  and  "  Henry  II.  to  John." 

» In  the  law  of  Scotland,  at  this  day,  feuda  nova,  or,  as  we  call  it,  lands  taken  by 
purchase,  are  teimeafetis  of  Comquest. — Urik.  Prim,,  b.  3,  tit.  8  s.  6. 
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Bent  prevailing  notions  of  free  government  are  founded  on  better 
grounds  than  the  examples  of  former  ages,  when  our  constitution 
■was  agitated  by  many  irregular  and  violent  movements :  they  are 
founded  on  a  rational  consideration  of  the  ends  of  all  government, 
the  good  of  the  whole  community.  To  leave  such  useless  disquisi- 
tions, let  it  suffice  to  relate,  the  fact:  that  William  put  off  the 
character  of  an  invader  as  soon  as  he  conveniently  could ;  and  took 
all  measures  to  quiet  the  kingdom  in  the  enjoyment  of  its  own 
laws,  and  a  due  administration  of  justice. 

We  are  told,  that  in  the  fourth  year  of  his  reign,  at  Berkham- 
stead,  in  the  presence  of  Lanfranc,  archbishop  of  Canter-  saxon  laws 
bury,  he  solemnly  swore  that  he  would  observe  the  good    confirmed, 
and  approved  ancient  laws  of  the  kingdom,  particularly  those  of 
Edward  the  Confessor  ;  and  he  ordered  that  twelve  Saxons  in  eacb 
county  should  make  inquiry,  and  certify  what  those  laws  were  (a). 

When  the  result  of  this  inquiry  was  laid  before  William,  and  he 
had  set  himself  to  consider  the  different  laws  of  the  kingdom  more 
particularly ;  he  shewed  a  disposition  to  give  a  preference  to  the 
Danish,  as  more  conformable  with  those  of  Normandy;  being 
sprung  from  the  same  root,  and  better  suited  to  the  genius  of  his 
own  subjects.  This  alarmed  the  English,  who  wished  to  have  no 
more  of  that  law  imposed,  than  what  had  been  incorporated  into 
their  customs  by  Edward  the  Confessor.  They  beseeched  him  not 
to  recede  from/  his  solemn  engagement ;  and  conjured  hira  by  the 
soul  of  Edward,  who  had  bequeathed  him  his  present  sovereignty, 
to  confirm  the  English  in  possession  of  their  laws,  as  they  stood  at 
the  death  of  the  Confessor.  To  this  William  at  length  consented, 
and,  in  a  general  council,^  solemnly  ordained  (b),  that  the  laws  of 

(a)  What  took  place  is  thus  described  iu  the  preamble  to  the  collection  of  laws 
which  was  the  result  of  the  enquiry,  "  Post  quartum  annum  adquisicionis  regis 
Willelmi  istius  terrae,  oonsilio  baronum  suorum  fecit  summonire  peruniversos  patriae 
comitatus,  Anglos  nobiles  sapientes  et  in  lege  sua  erudites,  ut  eorum  consuetudines 
ab  ipsus  audiret.  Eleotis  igitur  de  singulis  totius  patriae  comitatihus  xii  jurejur- 
ando,  imprimis  sanxerunt  ut  quoad  possent,  recto  tramite  incidentes  legum  suarura 
ac  cousuetudinum  sancita  edicerent,  nil  pretermittentes,  nil  addentes,  nil  prevaricando 
mutantes."  It  is  impossible  to  imagine  anything  more  authentic,  and  yet  the 
author  elsewhere  terms  the  collection  "  spurious,"  by  which,  howeyer,  probably  he 
meant  no  more  than  that  the  laws  were  not  enacted  in  this  form  under  the  Con- 
fessor, which,  no  doubt,  is  the  case,  for  they  purport,  on  the  face  of  them,  to  be 
a  collection  of  laws  and  customs  ;  still,  there  is  a  suspicious  omission  of  matters  im- 
portant to  the  people.  The  first  ten  articles  relate  to  the  rights  of  the  church,  and 
the  chief  of  these  have  already  been  noticed.  The  franchises  of  the  nobility  are 
mentioned,  and  the  courts  of  the  county  and  hundred.  This  is  all  that  need  be 
mentioned.     The  laws  of  the  Conqueror  himself  were  far  more  important. 

(5)  These  really  did  contain  important  guarantees.  It  has  been  seen  that  there 
was  no  alteration  as  to  the  tenure  of  land,  save  so  far  as  military  tenure  was  already 
obligatory,  or  might  be  made  so  by  actual  grant  of  land  on  such  tenure,  or  so  far  as 
all  tenures  were  conditional  upon  allegiance  and  the  defence  of  the  realm.  Then  the 
laws  of  the  Conqueror  commenced  thus,  "Istse  sunt  leges  et  consuetudinus  quas 
Willielniua  rex,  post  adquiscionem  Angliae  omni  populo  Anglorum  concessit  tenen- 
das,  eidem  quajt  predecessor  suus  aervavit."  And  among  them  was  expressly  mentioned 
the  customary  rights  of  the  agricultural  tenantry  holding  tenure  or  villenage,  who 
formed  the  great  body  of  the  people,  "  Coloni  et  terrarum  exeroitores  non  vexentur 

'  Leg.  Conq.  63; 
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Edward,  with  such  alterations  and  additions  as  he  himself  had 
made  to  them,  should  in  all  things  be  observed. 

In  this  manner  was  the  system  of  Saxon  jurisprudence  confirmed 
as  the  law  of  the  country ;  and  from  thenceforth  it  continued  the 
basis  of  the  common  law,  upon  which  every  subsequent  alteration 
was  to  operate. 

Though  these  alterations  soon  grew  very  considerable,  yet  the 
direct  and  open  change  by  positive  laws  was  not  great.  The  laws 
of  William  are  in  pari  materia  with  those  that  remain  of  the  Saxon 
kings,  except  such  as  introduced  the  feudal  constitution,  and  the 
trial  by  duel.  But  a  revolution  was  effected  through  other  means, 
and  that  by  slow  and  imperceptible  degrees.  The  Normans  brought 
over  with  them  a  disposition  to  favour  the  institutions  to  which 
they  had  been  used  in  their  own  country;  and  the  comparative 
state  of  the  two  people  enabled  them  to  succeed  in  the  attempt. 
Having,  from  their  continental  situation,  had  greater  opportunities 
of  improving  their  polity  and  manners,  they  had  very  far  surpassed 
the  Saxons  in  knowledge  and  refinement.  This  was  discoverable 
in  their  laws,  which  were  conceived  and  explained  with  some  de- 
gree of  artificial  reasoning.  Though  this  jurisprudence  was  simple 
compared  with  what  it  grew  to  "in  after  times,  it  was  conceived  on 
principles  susceptible  of  the  inferences  and  consequences  afterwards 
really  deduced  from  it. 

The  doctrine  of  tenures  being  once  established  by  an  express 
law,  all  the  foreign  learning  concerning  them  of  course  followed  (a). 
The  other  parts  also  of  the  Norman  jurisprudence,  their  rules  of 

ultra  debitv/m,  et  statutum,  nee  licet  dominis  removere  colonos  a  terris,  dummodo 
debita  servida persolovant"  {A.-S.  Laws,  481,  o.  1 ;  Laws  of  W.  Oonq.  c.  29.)  So  the 
burdens  imposed  by  way  of  relief  were  defined,  not  only  as  to  the  knights, 
and  barons,  and  landholders,  but  as  to  the  villeins,  or  leaseholders.  "Relevium 
villani  melius  averium,"  "qui  terram  ad  censum  annum  tenet  sit  ejus  relevium  quan- 
tum unius  anni  census"  {lb.  477).  The  jurisdiction  of  the  county  and  hundred 
courts  was  upheld,  "Nemo  querelam  ad  regem  deferat,  nisi  ei  jus  defeceiit  in 
hundredo  vel  in  comitatu "  (lb.  485).  Oppressive  distresses  to  enforce  legal  claims 
were  repressed,  "NuUus  namium  capiat  nisi  recto  in  hundredo  vel  comitatu  tertii 
postulaverit "  (c.  44.)  The  rights  of  relations  to  the  effects  of  an  intestate  was 
admitted,  "  Si  quia  pater  f amilias  casu  aliquo  sine  testamento  obierit  pueri  inter 
se  hsereditatem  paternam  sequaliter  dividant "  (c.  34.)  Criminal  procedure,  according 
to  the  Saxon  law,  was  simplified  and  improved  :  if  a  freeman  was  accused  of  theft, 
he  might,  if  a  good  character,  purge  himself  by  his  own'  oath  ;  otherwise,  by  that  of 
twelve  compurgators  :  and  capital  punishment  was  confined  to  the  graver  cases. 

(a)  It  is  presumed  the  author  means  military  tenures,  sed  vide  ante.  This  and  the 
other  modes  of  tenure  existed  in  this  country  before  the  Conquest,  as  will  have  been 
seen  from  the  Saxon  laws.  The  whole  of  these  passages  are  illustrations  of  the  sub- 
stitution of  theories  in  place  of  historical  verities.  The  theory  of  the  author  was, 
that  the  English  law  was  moulded  on  the  Norman  ;  and  he  deduced  his  theory  from 
what  seemed  to  him,  no  doubt,  a  strong  probability.  But  there  are  those  formidable 
facts  and  dates — (1)  that  the  British  had  in  the  ninth  century  a  system  of  law  and 
legal  procedure  as  elaborate  and  complete  as  that  of  this  country  a  century  after  the 
Conquest ;  (2)  that  the  Normans  had  no  collection  of  laws  until  after  ours  was  thus 
elaborated  ;  (3)  that  the  (hand  Constumier  of  Normandy  is  subsequent  in  date  to  the 
great  treatise  of  Glanville,  and  is  plainly  founded  thereon.  And  Hale,  therefore,  was 
of  opinion  that  the  Norman  law  was  rather  borrowed  from  ours  than  ours  from 
the  Norman.    And  that  both  were  founded  on  the  Roman  appears  equally  clear. 
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property  and  methods  of  proceeding,  soon  began  to  prevail :  they 
were  referred  to  and  debated  upon  as  the  native  custom  of  this 
realm,  or  very  fit  to  be  ingrafted  into  it ;  and,  being  once  intro- 
duced and  discussed  in  the  king's  courts,  which  were  framed  upon 
the  Norman  plan,  and  presided  over  by  Norman  lawyers,  they 
gradually  became  a  part  of  the  common  law  of  England. 

The  revolution  effected  by  these  means  was  very  important  in- 
deed. Besides  tenures,  with  all  their  incidents  and  properties,  the 
aula,  or  curia  regis  was  established  (a),  as  was  the  law  of  estates, 
the  use  of  sealed  charters,  the  trial  by  jury  of  twelve  men,  and 
the  separate  jurisdiction  of  the  ecclesiastical  jujige.  These 
were  almost  instant  consequences  of  the  Conquest.  The  other 
branches  of  the  Norman  law  soon  followed  upon  the  like  tacit  admis- 
sion, that  they  constituted  a  part  of  the  common  law  of  the  realm. 

We  shall  now  consider  those  laws  which  were  made  r^jje  ^^^^  ^f 
by  William  the  Conqueror,  and  have  constantly  gone  wmiam  the 
under  his  name  (h).     The  regulations  made  by  these   Conqueror. 
laws  seem,  most  of  them,  very  little  worthy  of  curiosity,  as  differ- 

(a)  It  will  be  observed  that  the  author  cites  no  authority  for  these  statements,  and 
they  are  far  too  extreme.  There  is  no  evidence  that  a  "  curia  regis  "  was  established 
in  this  reign,  and  certainly  not  all  at  once ;  though  there  is  an  allusion  in  William's 
laws  to  the  Justitiarius  Regis  (A.-S.  Laws,  c.  i.  46),  which  cannot  mean  the  sheriff, 
who  is  called  Justicia  Regis  in  the  Laws  of  the  Confessor  (p.  445),  because  it  is 
supposed  in  the  laws  of  the  Conqueror  that  the  sheriff  is  convicted  before  the  justi- 
ciary of  some  misconduct.  But  that  evidently  implies  an  extraordinary  jurisdiction, 
and,  as  already  mentioned,  the  Conqueror's  laws  had  already  enacted  quod  nemo 
querlam  ad  regem  deferat  nisi  ei  jus  defeoerit  in  hundredo  vel  comitatu,  (c.  43,)  so 
that  it  is  clear  there  was  no  curia  regis  with  ordinary  or  primary  jurisdiction,  and 
that  quite  agrees  with  what  the  Mirrm-  says,  speaking  of  the  era  of  the  Conquest — 
that  remedial  writs  directed  the  sheriffs  to  decide  cases.  "It  was  ordained  that 
every  plaintiff  have  a  remedial  writ  to  the  sheriff, — questus  est  nobis  quod, 
&c.,  et  ideo  tibi  (vices  nostras  in  hac  parte  committentes)  prseoipimus  quod 
causam  illam  audias  et  legitime  fine  decidas"  (c.  ii.  3.)  No  other  remedial  writ 
is  mentioned,  and  no  curia  regis,  except  the  exchequer,  which  is  described  as 
constituted  for  matters  of  revenue,  and  rather  as  an  office  than  a  court,  to  "affeer" 
or  ^issess  amercements.  The  amercements,  indeed,  are  alluded  to  as  imposed  in  the 
king's  court,  but  even  in  the  laws  of  Henry  I.  the  county  court  is  called  the  curia 
regis  (o.  7),  and  no  other  curia  regis  is  alluded  to  ;  so  that  not  only  is  there  no  evidence 
of  the  establishment  of  a  curia  regis  at  this  time,  but  there  is  evidence  that  there 
was  no  such  court.  As  to  trial  by  jury  also,  it  was,  as  will  be  seen,  of  very  slow 
growth  into  a  real  trial  by  jurors  on  evidence,  and  for  ages  the  jury  were  only  witnesses. 
As  to  estates,  they  have  already  been  alluded  to  ;  as  to  deeds,  they  were  known  long 
before  the  Conquest. 

(i)  The  laws  of  the  Conqueror  are  (as  the  author  states  further  on),  divided  into 
separate  portions,  the  first  consisting  of  fifty  chapters  or  sections,  professedly  (and  to 
a  great  extent  really)  based  upon  the  customs  and  laws  of  the  Confessor,  and  have 
already  been  noticed ;  and  the  author,  it  will  be  observed,  of  these  most  important 
portions  has  taken  no  notice.  The  next  portion  consists  of  laws  which  he  himself, 
apparently  at  a  later  period,  enacted,  and  which  contain  more  political  constitutions, 
of  a  more  severe  character,  and  more  of  the  nature  of  the  laws  of  Canute.  These, 
it  is  to  be  observed,  are  numbered  on  with  the  others  in  the  versions  of  the  laws  which 
the  author  cites,  so  that  sec.  1  of  the  second  series  is  cited  by  him  as  51,  and  so  on  ; 
whereas  in  the  last  edition  of  the  Anglo-Saxon  laws  they  are  separated  in  their  numer- 
ation. In  these,  however,  there  is  the  important  clause,  that  the  laws  of  Edward, 
i.e.,  of  Edward's  time,  should  be  observed,  except  so  far  as  altered  by  any  of  the  new 
laws.  "  Hoc  quoque  prsecipimus  ut  omnes  habeant  et  teneant  leges  Edwardi  regis 
in  omnibus  rebus  adauotis  hiis  quas  constituimus  ad  utilitatem  Anglorum  "  (c.  13), 
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ing  in  nothing  from  the  subject  of  many  Saxon  constitutions. 
They  make  some  alterations  in  the  value  of  weregilds  and  penal- 
ties. They  sometimes  merely  enforce  or  re-enact  what  was  before 
the  law  of  the  realm,  taking  notice  of  the  differences  observed  by 
the  three  great  governing  polities,  the  West-Saxon,  Danish,  and 
Mercian.  -The  parts  of  these  laws  which  are  most  material  are  the 
following. 

The  relief,  or  consideration  to  be  paid  to  the  superior  upon  suc- 
ceeding to  the  inheritance,  was  settled  in  the  case  of  an  earl, 
baron,  and  vavasor, — the  first  at  eight  horses,  the  second  at  four, 
and  the  last  at  one ;  these  were  to  be  caparisoned  with  coats  of 
mail,  helmets,  shields,  and  other  warlike  accoutrements. ^  The 
relief  of  those  who  held  by  a  certain  rent  was  to  be  one  year's 
rent,2  and  that  of  a  slave,  or,  as  he  was  now  called,  a  villain,  was 
to  be  his  best  beast.3  It  was  directed,  that  if  a  man  died  intes- 
tate, his  children  should  divide  the  inheritance  equally.*  It  was 
strictly  enjoined  that  no  one  omit  paying  the  due  services  to  his 
lord,  on  pretence  of  any  former  indulgence.^     A  regulation  was 

The  political  constitutions  the  author  notices  farther  on,  and  commences  with  those 
which  are  of  a  more  municipal  character.  But  in  these  he  omits  to  notice  the  most 
important — as  the  important  laws  relating  to  the  "  coloni,"  or  villani,  the  tenants  of 
manors,  which  have  already  been  noticed,  and  to  which  it  is  here  important  to  add  an 
important  law  as  to  the  servi,  contained  in  the  later  series.  "  Si  servi  permanserint 
sine  calumpnia  per  annum  et  diem  in  civitatibus  nostris  vel  in  burgis  vel  muro  val- 
latis,  vel  iu  castris  nostris,  a  die  ilia  liberi  efficianter :  et  liberi  a  jugo  sei-vitutis 
sine  sunt  in  perpetuum  "  (c.  16),  upon  which  this  important  point  is  to  be  noted  : 
that  the  "servi"  are  here  distinguished  from  the  villeins  mentioned  in  the  former 
series  ;  these  villeins  being  tenants  in  villenage  ;  the  servi,  if  not  slaves,  at  all  events 
are  villeins  in  the  sense  of  a  personal,  through  predial  servitude.  It  is  very  im- 
portant to  observe  this  distinction,  which  the  author  altogether  loses  sight  of,  con- 
founding villeins  with  tenants  in  villenage,  or  even  slaves  with  villeins.  This  law  of 
the  Conqueror  may  be  best  illustrated  by  some  passages  iu  the  Mirror,  as  to  the 
villeins  and  their  emancipation.  It  is  particularly  pointed  out  that  all  villeins  are 
not  slaves,  but  that  they  are  regardant  or  attached  to  the  possessions  of  their  lords ; 
that  they  are  tillers  of  land,  dwelhngs  iu  upland  {i.  e.,  country)  villages,  for  of  vil,  it  is 
said,  cometh  villeins,  as  of  burghs,  burgess,  and  of  city,  citizen  ;  and  of  villeins  there 
are  tillages,  called  villenages.  Thus  it  is  said  that  villeins  become  free  in  various 
ways,  and,  among  others,  by  the  lords  allowing  them  to  remain  for  a  whole  year  within 
a  city  or  upon  the  king's  "  demesnes,"  i.e.,  in  a  borough,  for  a  borough  was  a  town 
built  upon  part  of  the  demesnes  of  the  king,  and  owing  him  real  service  ;  whence 
came  tenancy  in  burgage,  which  thus  can  be  traced  back  to  the  Conquest.  In  the 
present  law,  boroughs,  which  are  Saxon,  are  distinguished  from  cities,  which  are  Roman, 
there  being,  it  is  noticed,  none  of  onr  cities  not  of  Roman  origin.  Another  thing  to 
be  noted  upon  the  law  is,  that  as  the  Saxons  found  the  municipal  system  here  estab- 
lished, and  merely  adopted  it,  so  of  the  Conqueror,  who  found  the  Roman  cities,  and 
the  Saxon  boroughs,  and  encouraged  them.  Another  law  upheld  and  enforced  the 
frankpledge  system,  which  was  the  laws  of  the  boroughs,  the  Saxon  "  borh,"  or 
pledge,  being  in  part  the  origin  of  the  borough,  and  the  same  term.  The  Conqueror 
was  careful  of  the  police  of  the  realm,  and  there  was  a  law  enforcing  upon  all  the 
municipal  or  civil  authorities  the  duty  of  maintaining  it.  "Statuimus  etiam,  et 
firmiter  prseoipimus,  ut  omnes  oivitates,  et  burgi,  et  casteUa  et  hundreda  totius  regni 
nostri  singulis  noctibus  vigilentur  et  custodiantur  pro  malefiois  et  inimicis  ;  prout 
vice  comites  et  aldermanni  et  propositi,  et  ceteri  ballivi  et  ministri  nostri  melius  per 
commune  consilium  ut  utilitatem  regni  providebunt,''  (c.  C).  And  one  weight  and 
measure  were  established  throughout  the  realm. 

1  229  Conq.  22,  23,  24.  '  40.  =>  29.  *  38.  »  34. 
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made  respecting  namium,  or,  as  it  has  since  been  called,  a  distress, 
a  kind  of  remedy  which,  according  to  some,  was  introduced  by  the 
Normans,  and  according  to  others  was  before  in  use  here.  It  was 
directed,^  that  a  namium  should  not  be  taken  till  right  had  been 
demanded  three  times  in  the  county  or  hundred  court ;  and  if  the 
party  did  not  appear  on  the  fourth  day  appointed,  that  the  com- 
plainant should  have  leave  of  court  to  take  a  nam,ium  or  distress 
sufficient  to  make  him  full  amends.  Thus  this  summary  remedy 
was  considered  only  in  the  light  of  a  compulsory  process,  and  was 
therefore  called  districtio  (and  thence  in  after-times  distress),  from 
distringere,  which,  in  the  barbarous  latinity  of  those  days,  signified 
to  compel.  The  remarkable  law  made  by  Canute  in  protection  of 
his  Danes  was  adopted  by  William,  in  favour  of  his  own  subjects. 
He  ordained  2  that  where  a  Frenchman  ^  was  killed,  and  the  people 
of  the  hundred  had  not  apprehended  the  slayer  and  brought  him 
to  justice  within  eight  days,  they  should  pay  forty-seven  marks, 
which  fine  was  called  murdrum.  By  virtue  of  this,  presentments 
of  Englishery  were  made ;  and  all  the  former  law  upon  the  sub- 
ject was  continued,  with  the  single  difference  of  putting  French- 
man in  the  place  of  Dane.  William  forbade  all  punishments  by 
hanging,  or  any  other  kind  of  death;*  and  substituted  in  the 
place  of  it  several  kinds  of  mutilation ;  as  the  ptitting  out  of  eyes, 
cutting  off  the  hands  or  feet,  and  castration.  This  alteration  was 
made,  says  the  law,  that  the  trunk  may  remain  a  living  mark  of 
the  offender's  wickedness  and  treacherj'. 

There  are  some  laws  of  William  which  establish  the  trial  by 
duel,  and  sketch  out  certain  rules  for  the  application  of  it.5  By 
one  law,  the  same  liberty  is  given  to  an  Englishman,  which  every 
Frenchman  had  in  his  own  country,  to  accuse  or  appeal  a  French- 
man, by  duel,  of  theft,  homicide,  or  any  other  crime,  which  before 
that  time  used  to  be  tried  either  by  the  ordeal*  or  duel.  If  an 
Englishman  declined  the  duel,  then  the  Frenchman  was  at  liberty 
to  purge  himself  by  the  oaths  of  witnesses,  according  to  the  law  of 
Normandy.  On  the  other  hand,  if  a  Frenchman^  appealed  an 
Englishman  by  duel,  the  Englishman  was  to  be  allowed  his 
election,  either  to  defend  himself  by  duel  or  by  ordeal,  or  even 
by  witnesses ;  and  if  either  of  them  were  infirm,  and  could  not 
or  would  not  maintain  the  combat  himself,  he  might  appoint  a 
champion.  If  a  Frenchman  7  was  vanquished,  he  was  to  pay  to 
the  king  sixty  shillings.  In  case  of  outlawry ,8  the  king  ordained, 
that  an  Englishman  should  purge  himself  hy  ordeal;  but  that  a 
Frenchman  appealed  by  an  Englishman  in  such  a  case,  should 
make  out  his  innocence  by  a  duel.  However,  if  the  Englishman 
should  he  afraid,^  says  the  law,  to  stand  the  trial  by  duel,  the 
Frenchman  shall  purge  himself  pleno  juramento,  that  is,  by  oaths 
of  compurgators. 
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Thus  was  the  trial  by  duel  formally  established  in  criminal 
inquiries ;  but  with  such  qualifications  annexed,  as  shew  a  regard 
to  the  prejudices  which  both  people  had  in  favour  of  their  own 
customs.  The  trial  by  duel  in  civil  causes  (a)  does  not  appear 
to  have  been  introduced  by  any  particular  law ;  but  when  this 
opening  was  made,  it  soon  began  generally  to  prevail ;  and  indeed, 
after  such  a  precedent,  it  had  more  colour  of  legal  authority  than 
the  numerous  other  innovations  derived  from  that  nation. 

It  was  declared  by  a  law  of  William  i  (6),  that  all  free  men 

EstabKshment  should  enjoy  their  lands  and  possessions  free  from 

of  tenures,    unjust  cxacUons  and  talliages;    so  that  nothing  be 

taken  from  them  but  what  was  due  by  reason  of  services,  to  which 

(a)  There  ia  one  of  the  laws  of  William  which  has  escaped  the  observation  of  the 
author,  and  apparently  had  reference  to  trial  by  JTiry — ^jurors  in  those  days  being, 
it  win  be  borne  in  mind,  witnesses.  This  law  is  in  accordance  with  a  series  of  similar 
Saxon  laws,  the  origin  of  which  evidently  was  to  provide  for  trial  by  jurors,  by  pro- 
viding witnesses  of  transactions  who  might  afterwards  be  jurors.  Hence  the  present 
law — "  ne  venditio  et  eruptio  fiat,  nisi  coram  testibus,  et  in  civitatibus. ,  Interdici- 
muB  ut  nulla  viva  peounia  vendatur  aut  ematur,  nisi  inter  civitates,  et  hoc  ante 
tres  fideles  testes,"  (c.  10).  This  law  probably  had  a  twofold  bearing,  in  favour  of 
cities  and  of  trade,  and  also  in  favour  of  the  administratioh  of  justice,  by  providing 
pre-appoiuted  witnesses  who  might  be  jurors.  It  is  to  be  borne  in  mind  that  ordeal 
or  battle  were  only  resorted  to  from  defavlt  of  witnesses  who  might  be  jurors.  If  there 
were  no  witnesses,  there  could  be  no  trial  by  jury  ;  and  hence  the  recourse  to  other 
modes  of  trial,  from  an  apparent  necessity.  From  the  Mvrror  it  plainly  appears  that 
this  was  so,  and  that  the  duel,  like  the  ordeal,  was  considered  a  mode  of  trial,  and 
only  resorted  to  in  default  of  a  better,  and  that  the  duel  was  considered  less  absurd 
than  the  ordeal,  the  parties  being  each  swm-n  to  the  truth  of  their  respective  oases, 
and  then  attesting  the  truth  of  their  oath  by  their  persons  ;  wherefore  this  mode  of 
trial  was  called  "  juramentum  duelli."  "  There  are,  it  is  said,-many  maimer  of  proofs, 
by  record,  by  battle,  by  witnesses"  (i.e.,  jurors).  "And  the  usage  of  battle  is  allowable 
by  the  law,  so  that  the  proof  in  felony  and  other  cases  is  often  by  battle,  according  to 
the  diversities  of  the  case.  For  in  felony  none  can  contest  for  another  ;  but  in  actions 
it  is  lawful  for  the  plaintiff  to  make  their  battles  by  their  bodies  or  by  lawful  witnesses, 
because  in  real  actions  none  can  be  witness  for  himself ;  and  no  man  is  bound  to  dis- 
cover his  real  right,"  (the  parties  in  the  duel  being,  as  already  stated,  sworn  to  the 
truth  of  what  they  contended  for).  Combats,  it  is  added,  may  be  in  other  cases  than 
felonies,  "  for  if  a  man  hath  done  any  falsity  to  one,  for  which  he  is  appealed,  and 
denies  it,  it  is  lawful  for  one  to  prove  the  action  either  by  jury,  or  by  any  body,  or  by 
the  lody  of  a  witness."  "  And  so  it  is  in  cases  where  you  deny  your  gift,  bailment, , 
pledge,  or  deed,  and  in  oases  where  the  battle  could  not  be  joined,  nor  was  there  any 
witness,  the  people  in  personal  actions  used  to  help  themselves  by  a  miracle  of  God, 
(the  ordeal) ;  and  if  the  defendant  could  not  give  battle,  and  if  the  plaintiff  had  no 
witnesses  to  prove  his  action  (so  that  there  could  not  be  a  trial  by  jury,  the  jurors 
being  witnesses),  then  the  defendant  might  clear  his  credit  by  the  miracle,  or  leave 
the  proof  to  the  plaintiff,  for  Christianity  suffered  not  that  they  be  by  such  wicked 
arts  cleared,  if  one  may  otherwise  avoid  it."  And  then  it  is  stated  that  whoever  waged 
the  battle  was  sworn  to  the  truth  of  that  for  which  he  contended,  so  that  he  was  a 
juror.     Thus,  therefore,  the  ordeal  was  regarded  as  a  mode  of  trial  by  jurors. 

(6)  This  is  only  one  of  several  political  constitutions,  and  it  is  important,  that  they 
should  be  considered  all  together.  They  are  the  first  in  the  second  series  of  the  Con- 
queror's laws,  and  amply  exhibit  his  most  matured  poUey.  At  the  outset,  in  the 
;first  article,  he  propounds  the  wise  scheme  of  a  just  and  impartial  rule  over  all 
classes  and  races  of  his  subjects,  with  the  view  of  blending  them  in  one  kingdom,  on 
the  basis  of  their  common  faith,  "  Statuimus  imprimis  super  omnia  unum  Deum 
per  totum  regnum  nostrum  venerari,^  unam  fidem  semper  inviolatam  custodiri, 
paoem  et  secritatem  et  conoordiam  judicium,  et  justioiam,  inter  Anglos  et  Norman- 
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they  were  bound.  What  those  services  were,  we  are  now  going  to 
consider. 

The  most  remarkable  of  William's  laws  are  cap.  52  and  58. 
The  tenor  of  the  52d  is  this :  Statuimus  ut  omnes  Uberi  homines 
foedere  et  sacramento  affirment,  quod  intra  et  extra  universum 
regnum  Anglice  (quod  olim  vocabatur  regnum  Britannice)  Wil- 
helmo  sua  domino  fdeles  esse  velint;  terras  et  honores  illius 
fidelitate  ubique  servare  cum  eo,  et  contra  inimicos,  et  alienigenas 
defendere.  The  interpretation  put  upon  this  law  is,  that  all 
owners  of  land  are  thereby  required  to  engage  and  swear,  that 
they  become  vassals  or  tenants,  and  as  such  will  be  faithful  to 
WUliam,  as  lord,  in  respect  of  the  dominium  (upon  the  feudal  notion) 
residing  in  a  feudal  lord^;  that  they  would  swear,  everywhere 
faithfully  to  maintain  and  defend  their  lord's  territories  and  title 
as  well  as  his  person ;  and  give  him  all  possible  assistance  against 
his  enemies,  whether  foreign  or  domestic.^  These  engagements 
and  obligations  being  the  fundamental  principles  of  the  feudal 
state,  it  was  said  that  when  such  were  required  from  every  free- 
man to  the  king,  that  polity  was  in  effect  established. 

As  the  enacting  language  of  this  law  is  in  the  first  person 
plural,  statuimus,  and  the  king  is  spoken  of  in  the  third  person, 
some  writers  think  it  must  be  considered  as  an  act  of  the  legisla- 
ture. A  regulation  that  was  at  once  to  overturn  the  whole  law  of 
the  kingdom  with  regard  to  land,  could  not  well  be  hazarded  on 
any  other  authority ;  and  indeed  chap.  58  of  these  laws,  which 

nos,  Francos,  et  Britoues,  &c. ;  et  inter  omnes  nobis,  subjeotos  per  universam  monar- 
chiam  regni  Britanniffi,  firmiter  et  inviolabiter  observari."  Then  comes  article  52, 
extracted  by  the  author.  Next  is  an  article  placing  all  the  subjects  of  the  realm 
under  the  king's  protection,  "ut  omnes  homines  siut  sub  protectione  et  in  pace 
nostra  per  universum  regnum."  Allegiance  and  protection  being  correlative,  they  are 
thus  closely  connected  in  the  laws.  Then  comes  the  clause  of  immunity ;  "  Ut  omnes 
liberi  homines  totius  monarchise  regni  nostri  habeant  et  teueant  terras  suas  et  posses- 
sionea  suas  bene  et  in  pace,  libere  ab  omni  exactione  injusta,  et  ab  omni  tallagio, 
ita  quod  nihil  ab  eis  exigatur  vel  capiatur,  nisi,  servicium  suum  liberum,  quod  de  jure 
nobis  facere  debent,  et  facere  tenentur,  et  prout  statutum  est  eis,  et  illis  a  nobis  datum 
et  ooncessum,  jure  haereditario  in  perpetuum."  Thert  comes  c.  58,  which  the 
author  extracts  in  the  text,  and  then  another,  which  he  omits,  and  which  is  impor- 
tant for  its  construction,  "  Ut  omnes  liberi  homines  sint  fratres  conjurati  ad  mon- 
archiam  nostram  et  ad  regnum  nostrum  pro  viribus  suis  et  facultatibus,  contra 
inimicos  pro  posse  suo  defendendum,  et  viriliter  servandum  ;  et  pacem,  et  digna- 
tatem  coronae  nostrse  integram  observaudum ;  et  al  judicium  rectum,  et  justiciam 
constanter  omnibus  modis  pro  posse  suo  sine  dolo  et  sine  dilatione  faciendam."  The 
scope  of  the  whole  seems  to  be  simply  allegiance  and  protection,  and  the  defence  of 
the  realm,  by  means  of  knight-service,  for  the  defence  of  the  kingdom  ;  and  possibly 
also,  at  the  desire  of  many  of  the  owners,  it  changed  their  former  tenure  into  knight- 
service;  which  introduction  of  new  tenures,  however,  was  not  done  without  the 
consent  of  the  council  of  the  realm,  aa  appears  by  the  provisions  already  quoted, 
whereby  it  appears,  says  Hale,  that  there  were  two  kinds  of  military  provisions — 
one  that  was  set  upon  all  freeholds  by  common  consent  of  freeholders,  and  was  called 
assize  of  arms,  and  the  other  was  by  tenure,  upon  the  infuedation  of  the  tenant,  and 
was  sometimes  called  knight-service.  And  hence  it  came  to  pass  that  these  estates 
descended  to  the  eldest  son  {Hist.  0.  L.  222).  And  by  "  little  and  little,"  says  Hale, 
"this  rule  of  descent  was  introduced  into  the  other  lands  of  the  kingdom  "  (/5id.) 
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dilates  more  largely  upon  the  subject  of  this,  refers  to  it  as 
ordained  per  commune  concilium. 

The  terms  of  this  law  are  very  general ;  and  probably  it  was 
purposely  so  conceived,  in  order  to  conceal  the  consequences  that 
were  intended  to  be  founded  thereon.  The  people  of  the  country 
received  with  content  a  law  which  they  looked  upon  in  no  other 
light  than  as  compelling  them  to  swear  allegiance  to  William. 
The  nation  in  general,  by  complying  with  it,  probably  meant  no 
more  than  the  terms  apparently  imported,  namely,  that  they 
obliged  themselves  to  submit,  and  be  faithful  to  William,  as  their 
lord,  or  king,  to  maintain  his  title  and  defend  his  territory.i  gut 
the  persons  who  penned  that  law,  and  William  who  promoted  it, 
had  deeper  views,  which  were  a  little  moje  explained  in  his  58th 
law.  This  constitution  runs  in  these  words  :  Statuimus  etiam,  et 
firmiter  prcecipimus,  ut  omnes  comites  et  barones,  et  milites,  et 
servientes,  et  wniversi  liheri  homines  totius  regni  nostri  prcedicti 
habeant  et  teneant  se  semper  bene  in  armis  et  in  equis,  ut  decet,  et 
oportet ;  et  quod  sint  semper  prompti,  et  bene  parati  ad  serviiium 
suum  integrum  nobis  explendum,  et  peragendum,  cum  semper  opus 
fuerit,  secundum  quad  nobis  de  feodis  debent  et  tenementis  mis 
de  jure  /acere,  et  sicut  illis  statuimus  per  commune  concilium 
totius  regni  nostri  prcedicti,  et  illis  dedimus  et  concessimus  infcedo, 
jure  luereditario  (a). 

By  this  law  the  nature  of  the  service  to  be  performed  is  ex- 
pressly mentioned,  namely,  knight-service  on  horseback;  and  the 

(o)  Lord  Hale,  commenting  upon  this,  observes  that  it  related  to  the  assize  of 
arms,  and  to  services  reserved  upon  grauts  made  out  of  the  crown  lands,  who  held  on 
knight-service  :  and  he  adds  that  these  laws  were  not  imposed  ad  Ubituni  regis,  bnt 
were  such  as  were  settled  by  the  common  consent  of  the  realm  {Ibid.  107).  So  Hale 
observes  elsewhere  that  the  laws  of  the  Conqueror  confirmed  the  Saxon  rule  of  des- 
cent, "Si  quis  intestatus  obierit  Uberi  ejus  haereditatem  sequaliter  divident,"  and 
goes  on  to  point  out  that  this  led  to  some  evils,  "  as  it  weakened  the  strength  of  the 
kingdom,  for,  by  frequent  parcelling  and  subdividing  of  inheritances,  they  beeame  so 
divided  that  there  were  few  persons  of  able  estates  left  to  undergo  public  charges. 
And,  therefore,  WUliam  having  got  into  his  hands  the  demesnes  of  the  crown,  and 
aiso  many  and  great  possessions  of  those  that  opposed  him,  disposed  of  their  lands, 
or  great  part  of  them,  to  those  that  adhered  to  him,  and  reserved  certain  honorary 
tenures."  That  is  to  eay,  as  far  as  he  could,  he  established  tenure  by  military  ser- 
vice. Lord  Hale's  view  of  the  meaning  of  the  constitution,  it  has  already  been  shown, 
is  correct — viz.,  that  it  applied  only  to  the  assize  of  arms,  or  those  who  held  of  the 
king,  either  part  of  his  demesnes,  or  forfeited  land  granted  by  him  on  military  tenure. 
And  this  view  is  upheld  by  a  reference  to  a  passage  in  the  Zeges  Benrici  Prim ; 
which,  though  the  author  refers  once  or  twice  to  the  laws,  he  had  not  observed : — 
had  he  read  them,  he  would  not  have  failed  to  notice  it.  The  passage  here  referred 
to  is  in  c.  2,  entitled  "De  confirmatione  legum  Edwardi  Regis  : "  "MOitibus,  qui  per 
loricas  terras  suas  deserviunt  (or  defendunt)  terras  dominioarum  carucarum  suarum 
quietas  ab  omnibus  gildis  et  ab  omni  operae  proprio,  dono  meo  concede,  sicut  tam 
magno  gravaraine  allevati  sunt,  ita  equis  et  arma  se  bene  istruant,  ut  apti  et  parati 
sunt  ad  servitium  meum  et  ad  defensionem  regni  mei,"  which  implies  merely  that  they 
should  be  ready  for  military  service  when  required  for  the  defence  of  the  realm,  but 
■was  equally  obligatory  before  the  Conquest,  as  appears  from  the  obligation  to  render 
military  "  relief "  on  the  death  of  a  noble  or  knight  (vide  Zeges  Can.,  32).  It  is 
evident  that  this  passage  quite  confirms  Lord  Hale's  view. 
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term  of  each  feudal  grant  was  declared  to  be  jure  Jicereditarw  (a). 
This  latter  circumstance  must  have  had  a  very  considerable  effect 
in  quieting  the  minds  of  men  respecting  the  nature  of  this  new 
establishment.  The  Saxon  feuds,  being  perhaps  beneficiary,  and 
only  for  life,  were  at  once  converted  into  inheritances;  and  the 
Normans  obtained  a  more  permanent  interest  in  their  new  property, 
than  probably  they  had  before  enjoyed  in  their  ancient  feuds. 

From  these  two  statutes  were  deduced  the  consequences  of 
tenure :  from  these  a  new  system  of  law  sprung  up  (b),  by  which 
the  landed  property  of  the  kingdom  was  entirely  governed  till  the 
middle  of  the  last  century,  and  is,  in  some  degree,  influenced  even 
at  this  day.  The  Norman  lawyers,  who  were  versed  in  this  kind 
of  learning,  exercised  their  talents  in  explaining  its  doctrines,  its 
rules,  and  its  maxims ;  and  at  length  established,  upon  artificial 
reasoning,  most  of  the  refinements  of  feudal  jurisprudence. 

By  the  operation  of  these  two  statutes,  the  Saxon  distinction 
between  bocland  and  folcland,  charter-land  and  allodial  (c),  with 

(a)  The  author  failed  to  observe  that,  from  the  nature  of  feuds  or  fiefs,  they  neoes- 
earily  implied  a  donation  of  land  ;  in  that,  it  is  manifest  that  Hale  was  right  in  his  view 
that  any  alteration  in  tenure  could  only  have  applied  either  to  the  demesne  lands  of 
the  crown,  or  to  forfeited  lands  re-granted  by  the  erown.  As  Guizot  points  out,  when 
the  feuds  were  created  tlie  lands  were  given,  and  the  Conqueror  could  only  give  lands 
which  were  his  to  give,  and  Hale  conclusively  shows  that  there  was  nothing  like  a  general 
confiscation.  The  definition  of  "  feudal "  and  allodial  is  very  simple,  as  Guizot  gives  it. 
It  is  fe-od  land,  or  property  held  as  fee  or  reward ;  and  all-od  land,  or  land  held  uncon- 
ditionally and  absolutely  in  full  property.  Guizot  also  points  out  that  the  word  bene- 
ficium,  which  preceded  fe-od  or  fief,  and  meant  the  same  thing,  Kkewise  on  the  face  of 
it  imported  an  estate  or  land  received  from  a  superior,  and  on  the  tenure  of  some 
service.  He  refutes  the  idea  lield  by  Montesquieu,  Eobertson,  and  apparently  by 
Reeve,  that  benefices  were  revocable  or  temporary,  and  shows  that  they  were  liere- 
ditary ;  although  some  may  have  been  temporary,  or  for  life,  as  well  as  hereditary. 
And  he  accounts  for  the  gifts  ("  reliefs  ")  rendered  on  the  death  of  the  holder,  by 
the  desire  to  secure  a,  confirmation  and  protection  of  the  inherrtanoe  from  the 
superior.  For  some  centuries  before  the  era  of  the  Conquest,  he  thinks  freehold  or 
allodial  property  was  becoming  beneficiary,  and  estates  became  changed  into  fiefs  or 
feuds,  mainly  from  a  sense  of  weakness  and  desire  for  protection,  which  was  gained 
by  becoming  a  member  of  the  great  feudal  hierarchy  or  organisation  under  which  the 
obligations  of  lord  and  vassal  were  correlative;  and  the  lord  was  bound  to  protect  his 
vassal,  as  the  vassal  was  bound  to  protect  his  lord  {Led.  sur  la  Civ.  en  France,  lect. 
i.).  This  explains  the. spread  of  the  feudal  system,  which,  however,  existed  in  its 
essence  and  substance  before  the  Conquest,  since  "  rehefs  "  and  military  reliefs  were 
rendered,  and  were  defined  by  the  laws  of  Canute. 

(6)  This  is  an  error,  for,  as  already  shown,  the  system  existed  in  substance  before 
the  Conquest,  and,  as  Guizot  shows,  had  been  growing  for  ages.  The  prevailing 
error  of  the  author  is  to  lose  sight  of  the  progresswe  growth  and  development  of  in- 
stitutions. ^      _      ^ 

(c)  It  has  already  been  shown  that  our  author  confused  these  distinctions.  There 
was  nothing  in  the  above  "statutes,"  or  in  any  change  effected  at  the  Conquest,  to 
alter  them.  Bocland  meant  laild  held  by  deed,  which  might  or  might  not  be 
hereditary,  or  allodial ;  for  allodial  land,  i.  e.,  common  freehold  land,  might  of  course 
he  conveyed  by  deed,  and  it  was  indeed  that  kind  of  land  which  was  chiefly  so 
conveyed.  Feudal  land  was  not  so  conveyed  or  transferred,  and,  on  the  other  hand, 
folcland,  or  land  held  by  custom,  miglit  be  hereditary  (as  is  the  case  with  "  customary 
freeholds"  at  this  day),  though  usually  and  originally  not  so.  There  was  nothing 
in  the  feudal  system  to  abolish  or  alter  these  qualities  of  land.  Feudal  was  indeed 
opposed  to  allodial,  although,  as  already  shown,  allodial  land  could  be  converted 
into  feudal;    and  so  of  lands  already  in  the  hand  of  the  crown.      The  notion 
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the  trinoda  necessitas,  and  other  incidents,  was  totally  abolished ; 
and  all  the  liberi  homines  of  the  kingdom,  on  a  sudden,  became 
possessed  of  their  land  under  a  tenure  which  bound  them;  ma 
feudal  light,  mediately  or  immediately  to  the  kmg.  Thus,  if  A. 
had  received  his  land  of  the  king  (a),  and  B.  had  received  his  of 
A.,B.  now  held  his  land  of  ^.  on  the  same  terms,  and  under  the 
same  obligations,  that  A.  held  his  of  the  king  (b)  ;  each  consider- 
ing himself  under  the  reciprocal  obligation  of  lord  and  tenant.  In 
this  manner  it  became  a  maxim  of  our  law,  that  aU  land  was 
held  mediately  or  immediately  of  the  king,  in  whom  resided  the 
dominium  direckim  ;  while  the  subject  enjoyed  only  the  dominium 
utile,  or  the  present  cultivation  and  fruits  of  it  (c). 

This  position  led  to  consequences  of  the  greatest  importance. 
Nature  of  Military  service  being  required  by  an  express  statute  (d), 
tenvires.  the  other  effects  of  tenure  were  deductions  from  the 
nature  of  that  establishment.  As  all  the  king's  tenants  were 
supposed  to  have  received  their  lands  by  the  gift  of  the  king, 
it  seemed  not  unreasonable  that,  upon  the  death  of  an  ancestor, 
the  heir  should  purchase  a  continuance  of  the  king's  favour,  by 
paying  a  sum  of  money,  called  a  relief,  for  entering  into  the 
estate  (e).    As  he  would  be  bound  to  the  same  service  to  which 

that  the  Saxon  distinction  between  bocland  and  foleland  was  abolished,  is  an 
entire  error.  In  the  laws  of  Henry  L,  which,  at  all  events,  are  an  extempor- 
aneous exposition  of  what  was  understood  to  be  the  law  at  that  time,  bocland 
is  mentioned  more  than  once;  and  there  is  a  remarkable  passage  in  the  Mirror, 
already  quoted,  in  which  foleland  is  distinctly  described:  "And  although  it  be 
that  the  people  have  no  charter  deeds  nor  muniments  of  their  lands,  nevertheless, 
if  they  were  ejected,  or  put  out  of  possession  wrongfully  by  bringing  an  assize  (the 
remedy  for  a  freehold),  they  might  be  restored  to  their  estates  as  before,  because 
they  could  shew  the  certainty  of  their  services  ;  and  therefore  it  is  said  that  St 
Edward  caused  an  inquiry  to  be  made  of  such  as  so  held  by  custom.''  The  oi-igin 
of  this  kind  of  tenure  is  also  explained  in  a  previous  passage,  in  which  it  is  said  that 
only  if  a  lord  granted  or  gave  to  a  villein  an  estate  of  inheritance,  or  even  took  his 
homage  for  it,  then  he  would  have  such  an  estate,  and  be  free ;  yet  he  would  have  no 
deed  to  show,  and  the  condition  of  his  estate  wouJd  only  be  known  by  common 
custom.  This  was  the  origin  of  all  the  common  freehold  estates  of  the  kingdom  as 
distinguished  from  those  which  were  originally  of  military  tenure.  To  suppose  it 
therefore  abolished  at  the  Conquest  was  an  egregious  error. 

(a)  But  then,  in  order  to  grant  it,  the  king  must  ha,ve  it,  and  he  could  only  have 
it  either  because  originally  belonging  to  the  crown,  or  because  forfeited  to  the  crown 
by  rebellion,  treason,  or  some  other  cause  of  escheat.  The  notion  of  any  statute 
having  altogether  altered  the  tenure  of  aU  the  lands  in  the  kingdom  had  been 
refuted  by  Hale,  and  is  entirely  visionary. 

(6)  This,  it  is  conceived,  is  an  entii-e  error  ;  that  is,  it  would  not  necessarily  be  so. 
A  person  holding  by  knight-service  could  grant  out  land  to  knights  on  like  tenure, 
and  they  to  ordinary  freeholders  on  what  was  called  socage  tenure,  i.  e.,  a  certain 
rent,  either  in  corn  or  kind.  The  baron  would  be  bound  to  the  king  to  furnish  so 
many  knights,  and  the  knights  to  the  barons  to  render  their  military  service,  but  the 
socage  tenants  would  be  bound  to  their  lords  to  render  their  own  proper  services. 

(c)  This  is  hardly  accurate,  and  seems  to  confound  musfructus  with  proprietat. 
Dominium  directum  meant  rather  political  rule;  dominium  utile  meant  absolute 
property,  for  personal  benefit. 

(d)  Sed  qucere,  vide  suprd. 

(e)  But  the  author  had  failed  to  observe,  that  aa  to  reliefs,  they  were  required  to 
be  rendered  before  the  Conquest,  on  the  death  of  any  noble  or  knight,  and  were 
military  in  their  nature,  consisting  of  arms,  and  horses,  and  trappings.    (This  appears 
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his  ancestor  was  liable,  and  which  was  the  only  return  that  could 
be  made  in  consideration  of  his  enjoying  the  property,  it  seemed 
reasonable  that  the  king  should  judge,  whether  he  was  capable,  by 
his  years,  of  performing  the  services:  if  not,  that  he,  as  lord, 
should  have  the  cmtody  of  the  land  during  the  infancy ;  by  the 
produce  of  which  he  might  provide  himself  with  a  sufficient  substi- 
tute, and  in  the  meantime  have  the  care  or  wardship  of  the 
infant's  person,  "in  order  to  educate  him  in  a  manner  becoming  the 
character  he  was  to  support  as  his  tenant.  If  the  ward  was  a 
female,  it  seemed  equally  material  to  the  lord,  that  she  should 
connect  herself  in  marriage  with  a  proper  person ;  so  that  the  dis- 
posal of  her  in  marriage  was  also  thought  naturally  to  belong  to 
the  lord. 

The  obligation  between  lord  and  tenant  so  united  their  interests, 
that  the  tenant  was  likewise  bound  to  afford  aid  to  his  lord,  by 
payment  of  money  on  certain  emergent  calls  respecting  himself  or 
his  family ;  namely,  when  he  married  his  daughter,  lohen  he  made 
his  son  a  knight,  or  when  he  was  taken  a  prisoner. 

Besides  these  incidents,  it  was  held  that  land  should  escheat,  or 
fall  back  into  the  hands  of  the  lord,  for  want  of  heirs  of  the  ^nant, 
or  for  the  commission  of  certain  crimes ;  and,  in  cases  of  treason, 
that  it  should  come  into  the  hands  of  the  king  \>y  forfeiture. 

from  the  Laws  of  Canute,  o.  71.)  This  implied  an  obligation  to  be  ready  to  render 
miEtary  service  when  required  for  the  defence  of  the  realm,  and  this  was  all  that 
was  really  involved  in  the  feudal  system,  so  far  as  it  was  lawful  or  legitimate.  This 
appears  plainly  from  a  passage  in  the  Leges  ffenrici  Primi,  o.  xiv.,  De  relevaoion- 
ibus.  This,  in  the  first  place,  is  taken  entirely  from  the  Laws  of  Canute,  c.  72,  which,  as 
already  shewn,  disposes  entirely  of  the  idea  of  any  sudden  change  of  tenures  at  the 
Conquest.  In  the  laws  of  Canute  and  of  Henry  aUte,  the  reliefs  are  described  as 
those  of  earls — called  comites  in  the  Latin  version  of  Henry^-and  king's  thanes,  or 
barons,  who,  as  Lord  Coke  says,  whether  king's  thanes — i.  e.,  those  who  held  lands 
of  the  king — or  "thaines  mediocres,"  held  as  knights,  by  the  obligation  to  military 
service  when  required  for  the  defence  of  the  realm.  No  doubt,  after  the 
Conquest,  the  tenure  by  military  service  was  developed,  and  indeed  abused  and 
perverted,  into  the  system  of  exaction  known  as  the  "  feudal  system; "  and  this  indeed 
appears  from  the  laws  of  Hehry,  for  the  charter  states,  "  Si  quis  baronum  meorum 
sive  aUorum  qui  de  me  tenent,  mortuus  fuerit,  heres  suus  non  redimet  terram  suam 
sicut  faciebat  tempore  fratris  mei,  sed  legitima  et  jusia  relevacione  relevaiit  earn. 
Similiter  et  homines  baronum  meorum,  legitima  et  justa  relevacione  relevabunt  terras 
suas  de  dominis  suis."  So  as  to  marriages,  "  Et  si  quis  baronum  vel  hominum  meorum 
fiUum  suam  nubitum  tradere  voluerit,  sive  sororem,  mecum  inde  loquitur.  Sed 
neque  ego  aliquid  de  suo  pro  hac  licencia  acoipiam,  neque  ei  defendam  quin  earn 
det,  excepto  si  earn  jungere  vellet  inimico  meo.  Et  si  mortuo  barone  vel  alio 
homine  meo,  filia  hseres  remanserit,  iUam  dabo  oonsilio  baronum  meorum  cum 
terra  sua.  Et  si,  mortuo  maiito,  uxor  ejus  remanserit,  et  sine  liberie  fuerit,  dotem  et 
maritagionem  suam  habebit,  et  etiam  non  dabo  marito,  nisi  secundum  velle  suum. 
Si  vero  uxor  cum  hberis  remanserit,  et  terrse  et  liberorum  custos  erit,  sive  uxor  sive 
alius  propinquorum,  qui  Justus  esse  debebit;  et  precipio  ut  barones  mei  similater  se 
contineant  erga  filios,  vel  fiKas,  vel  uxores  hominum  suorum"  {Leges  Sen.  Pri.  c.  1.  ; 
A.-S.  Laws,  c.  i.  p.  499).  This  shows  that  the  pretended  incidents  of  the  feudal  system, 
beyond  reliefs  (which  were  rendered  before  the  Conquest),  were  mere  abuses  and 
usurpations,  and  recognised  as  such,  so  soon  after  the  Conquest  as  the  reign  of  Henry 
I.  It  also  shows  that  there  could  not  have  been  any  such  general  alteration  in  the 
tenures  of  the  kingdom  as  the  author  appears  to  have  supposed,  and  he  himself  else- 
where in  a  note  contests  the  notion  that  the  feudal  system  was  in  this  country 
established  so  fully  as  it  existed  abroad.     Vide  post,  p.  79,  in  notis. 
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These  were  the  fruits  aud  consequences  the  king  expected  to 
receive  from  the  doctrine  of  tenure ;  these  he  demanded  as  lord 
from  his  tenants ;  and  they,  in  the  character  of  lords,  exacted 
many  of  the  like  kind  from  theirs.  In  this  manner  was  the  feudal 
bond  riveted  on  the  landed  property  of  the  whole  kingdom. 

Thus  far  of  the  nature  of  tenures  in  general :  but  tenure  was  of 
Different  kinds  two  kinds ;    tenure  by  knight-service,  and  tenure  in 

of  tenure,  socage.  Tenure  by  knight-service  was,  in  its  insti- 
tution, purely  military,  and  the  genuine  effect  of  the  feudal 
establishment  in  England:  the  services  were  occasional,  though 
not  altogether  uncertain,  each  service  being  confined  to  forty 
days.^  This  tenure  was  subject  to  relief,  aid,  escheat,  ward- 
ship, and  marriage.  Socage  was  a  tenm-e  by  any  conventional 
service  not  military  (a).  Knight-service  contained  in  it  two  species 
of  military  tenure ;  grand  and  petit  serjeanty  (6).  Under  tenure 
in  socage  may  be  ranked  two  species ;  burgage,  and  even  gavel- 
hind,  though  the  latter  has  many  qualities  different  from  com- 
mon socage.  Besides  these,  there  was  a  tenure  called  frankah- 
mogne  (c).  This  was  the  tenure  by  which  religious  houses  and 
religious  persons  held  their  lands ;  and  was  so  called,  because 
lands  became  thereby  exempt  from  all  service  except  that  of 
prayer  and  religious  duties.  Such  persons  were  also  said  to  hold 
Mi  libera  eleemosynd,  or  in  free  alms. 

Thus  far  of  free-tenure,  by  which  the  Uberi  homines  of  the 
kingdom  became  either  tenants  by  knight-service,  or  in  common 

(a)  Any  certain  Bervice,  so  that  the  service  be  not  knight-seVvice,  as  rent  (Lit- 
tleton, c.  v.).  It  is  said  that  the  reason  why  such  tenure  is  so  called  is  because  soca- 
gium  est  servitiam  socics,  and  "  soca  idem  est  quod  caruca, "  a  soke  or  plough.  "  In  ancient 
times  a  great  part  of  the  tenants,  who  held  of  their  lords  by  socage,  ought  to  come 
with  their  ploughs  to  plough  and  sow  the  demesnes  of  their  lords.  And  for  that 
such  works  were  done  for  the  sustenance  of  their  lords,  they  were  quit  against  the 
lord  of  all  manner  of  service.  And  because  the  services  were  done  with  their  ploughs, 
the  tenure  was  called  tenure  in  socage.  And  afterwards  these  services  were  changed 
into  annual  rents,  but  the  name  remains.  And  if  a  man  holdeth  of  his  lord  by  escu- 
age  certain,  it  is  tenure  in  socage,  and  not  knight-service.  But  where  the  sum  the 
tenant  shall  pay  for  escuage  is  uncertain,  it  is  knight-service  (Ibid.).  And  where  the 
tenant  is  to  pay  a  certain  sum  for  castle-gard,  it  is  socage  tenure ;  but  if  he  has  to 
do  castle-gard,  it  is  knight-service."     {Ibid.) 

(6)  This  is  an  error.  Tenure  by  petit  serjeanty  was  -where  a  man  held  of  the  king 
to  yield  to  him  yearly  a  bow,  or  a  sword,  or  a  dagger,  or  a  lance,  or  a  pair  of  gloves, 
or  spears,  or  an  arrow,  or  to  do  such  several  things  belonging  to  war  ;  and  such  ser- 
vice is  socage  in  effect ;  because  the  tenant  ought  not  to  go,  nor  to  do  anything  in 
person,  touching  war,  but  only  to  render  certain  things.  And  both  species  of  ser- 
jeanty were  only  tenures  of  the  king  {Littleton,  c.  ix.),  but  knight-service  might  be  of 
any  lord  (c.  iv.).  Again,  grand  serjeanty  for  the  most  part  was  for  service  within 
the  realm ;  knight-servioe  might  be  out  of  the  realm  {Ibid.,  c.  viii.). 

(c)  Here  again  the  author  confounds  two  different  distinctions.  Tenure  in  burgage 
could  not  be  tenure  in  socage,  which  was  plough-service,  but  it  was  of  its  nature, 
being  certain  ;  and  as  socage  often  was  commuted  for  rent,  for  it  was  tenure  in  an 
ancient  borough,  under  a  rent  to  the  king.  Gavelkind  was  a  customary  right  of 
descent,  under  which  all  the  sons  took,  and  related  to  the  inheritable  quality  not  to 
the  mode  of  tenure,  or  nature  of  services,  though  no  doubt,  for  an  obvious  reason, 
gavelkind  would  always  be  socage. 

^  Wright  Ten.  140. 
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socage.  It  is  thought  that  the  condition  of  the  lower  order  of 
ceorls,  who  among  the  Saxons  were  in  a  state  of  bondage  (a), 
received  an  improvement  under  this  new  polity.  Nothing  is  more 
likely^  (6)  than  that  the  Normans,  who  were  strangers  to  any  other 
than  a  feudal  state,  should,  to  a  certain  degree,  enfranchise  such  of 
those  wretched  persons  as  came  into  their  power,  by  permitting 
them  to  do  fealty  for  the  scanty  subsistence  which  they  were 
allowed  to  raise  on  their  precarious  possessions;  and  that  they 
were  permitted  to  retain  their  possession  on  performing  the 
ancient  services  (c).  But,  by  doing  fealty,  the  nature  of  their  pos- 
session was,  in  construction  of  the  new  law,  altered  for  the  better ; 
they  were  by  that  advanced  to  the  character  of  tenants  ;  and  the 
improved  state  in  which  they  were  now  placed,  was  called  the 
ierxaxQ  oi  villenage  {d).  Elevated  to  this  consideration, 
they  were  treated  with  less  wantonness  by  the  lords,  who,  ^"*^*' 
after  receiving  their  fealty,  could  not  in  honour  or  conscience 
deprive  them  of  their  possessions,  while  they  performed  their 
services.  But  the  conscience  and  honour  of  their  lord  was  their 
only  support.  However,  the  acquiescence  of  the  lord,  in  suffering 
the  descendants  of  such  persons  to  succeed  to  the  land,  in  a  course 
of  years  advanced  the  pretensions  of  the  tenant  in  op- 
position to  the  absolute  right  of  the  lord ;  till  at  length  °^^  °  °' 
this  forbearance  grew  into  a  permanent  and  legal  interest,  which, 
in  after-times,  was  called  copyhold  tenure': 

(o)  This  is  an  error.     Vide  ante.     The  ceorls  were  not  slaves. 

(6)  Nothing  in  the  world  less  likely  than  that  the  conquerors  should  seek  to  do 
good  to  any  class ;  on  the  contrary,  Bractou  tells  us  that  in  many  cases  they  dis- 
possessed the  former  owners,  and  made  them  hold  their  lands  in  villenage  (lib.  i.  c. 
11,  f.  7).  So  that  what  the  Normans  did  was  not  to  raise  villeins  into  free  tenants, 
but  to  make  freeholders  into  villeins.  And  so  the  Mirror  says  (c.  1).  There  can  be 
no  doubt,  however,  that  the  natural  effect  of  this  was  that  there  were  a  superior 
order  of  tenants  in  villenage,  who,  as  Bracton  says,  although  they  held  in  villenage, 
were  not  villeins,  and  that  as  time  went  on  they  by  degrees  got  their  lands  emanci- 
pated (they  themselves  becoming  freemen),  the  tenure  being  turned  into  freehold  by 
its  being  rendered  certain  and  inheritable.  Bracton  indeed  distinctly  says  the  ser- 
vice was  certain  (being  plough-service)  ;  and  the  Mirror  says  that  if  the  lord  received 
homage  from  the  tenant,  he  became  a  freeholder.      Vide  ante. 

(c)  It  has  been  seen  that  the  laws  of  the  Conqueror,  confirming  the  customs  of  the 
country  tinder  the  Confessor,  simply  maintained  the  customary  rights  of  ceorls. 
The  Conqueror  declared  in  effect  that  the  customary  rights  of  the  "ceorls"  or 
villeins — the  "  villani "  or  coloni — should  be  maintained,  "  Coloni  et  terarrum  exer- 
citores  non  vexentur  ultra  debitum  et  statutum ;  neo  licet  dominis  removere 
colonos  a  terras  dummodo  debita  servioia  persolvant"  {Laws  of  the  Conqueror,  o. 
xxix).  That  these  were  the  villeins  is  clear,  for  the  next  chapter  calls  them  nativi, 
"  nativi  non  recedentia  terras  suis,"  &c.,  and  the  next  again  calls  them  coloni,  as  they 
are  called  in  the  Latin  version  of  the  laws  of  Ina.  The  above  law  of  William  is 
almost  a  translation  of  an  imperial  edict  as  to  the  coloni.  The  effect  was  that  these 
customary  rights  were  established,  so  that  it  was  afterwards  held  that  they  could 
not  be  ejected  so  long  as  they  rendered  their  customary  service  {Litt.  v.  ix.). 

(d)  It  is  evident  from  what  follows,  and  from  other  passages,  that  the  author  supposed 
all  the  ceorls  or  villeins  were  originally  slaves,  and  only  rose  to  tenure  in  villenage 
by  degrees.  This  was  not  so,  though  no  doubt  in  the  course  of  time  slaves  rose  to 
be  villeins  ;  but  all  villeins  were  tenants  in  villenage,  though  all  tenants  in  villenage 
were  not  villeins,  as  freemen  might  hold  lands  in  villenage.     This  is  all  explained  in 

1  Wright  Ten.  216.  >  Ibid.  220. 


70  WILLIAM  I.  TO  HENET  II.  [cHAP,  II. 

The  military  service  due  from  tenants  underwent  an  alteration 
in  the  reign  of  Henry  II.  The  attendance  of  a  knight  only  for 
forty  days,  was  very  inadequate  to  the  grand  purposes  of  war ; 
which,  besides  the  delay  from  unavoidable  accidents,  often  consisted 
in  many  tedious  operations,  before  an  expedition  could  accomplish 
its  end :  while,  on  the  other  hand,  that  short  service  was  highly  in- 
convenient to  the  tenant ;  who,  perhaps,  came  from  the  northern 
parts  of  this  kingdom  to  perform  his  service  in  a  province  of  France. 

the  Mirror,  and  to  understand  it  is  one  of  the  most  important  points  in  our  legal  his- 
tory. The  Mirror  always  distinguishes  slaves  from  villeins,  and  says  that  villeins  were 
"  regardant,"  attached  to  manors,  but  that  they  held  tillages  or  land  in  villenage. 
There  is  a  remarkable .  passage  in  the  Mirror,  evidently  written  soon  after  the  Con- 
quest, and,  at  all  events,  written  of  that  time,  which  shows  exactly  what  was  then  the 
state  of  tenures.  In  the  time  of  the  first  conquerors,  it  is  said  the  earls  were  en- 
feoffed of  earldoms,  barons  of  baronies,  knights  of  knights-fee,  villeins  of  vUlenages, 
burgesses  of  boroughs,  whereof  some  received  their  lands,  to  hold  by  homage  and  by 
service  for  all  time  of  the  realm ;  and  some  by  villein  customs,  as  to  plough  the  lord's 
lands,  to  reap,  cut,  and  carry  his  corn  or  hay,  and  such  manner  of  service  {Mirror,  c.  ii. 
s.  28).  It  appears  that  the  services  of  the  villeins  varied  ;  some  plough-service,  some 
to  carry  corn  or  manure  ;  but  all  the  tenants  held  some  tenements  in  villenage,  if  it 
was  only  their  cottages,  for  they  all  lived  upon  the  manors,  and  all  alike  were 
tenants  of  manors ;  but  these  customs  differed,  and  whether  the  custom  was  to 
render  service,  which  was  low  and  Vile,  or  honourable,  as  plough-service,  the 
tenure  was  tenure  in  villenage.  But  plough-service  being  of  a  higher  character,  and 
requiring  some  skill  as  well  as  labour,  those  who  paid  in  such  service  gradually  rose 
to  be  freeholders ;  and  aJl  freehold  tenure  was  originally,  when  not  military,  in  soc- 
age. _  The  truth  is,  that  all  through  the  Saxon  times  there  had  been  a  gradual,  pro- 
gressive improvement  in  society,  and  there  can  be  no  doubt  that  the  "ceorls"  had 
become,  many  of  them,  tenants  in  socage,  or  freeholders,  and  the  villeins  had  become 
by  enfranchisement  free  tenants  of  manors,  and  the  theoWB,  or  slaves,  had  become 
villeins.  This  progress  in  society  is  one  of  the  most  interesting  features  in  the  legal 
history  of  those  times.  Our  common  freehold  estates  arose  out  of  villenage. 
The  passage  above  cited  from  the  Mirror  bears  internal  evidence  of  having  been 
written  soon  after  the  Conquest,  and,  at  all  events,  clearly  refers  to  that  time ;  and 
it  shows  that  at  the  time  of  the  Conquest  there  were  no  freehold  tenures,  save  either 
such  as  were  military,  or  arose  out  of  villenage,  for  freehold  tenures  are  not  men- 
tioned m  the  above  enumeration  as  a  distinct  tenure.  And  it  also  appears  that  the 
process  of  gradual  emancipation  of  the  land  of  the  villeins,  and  alteration  by  usage 
into  freehold  land,  had  begun  before  the  Conquest,  and  it  would  seem  that  under  the 
Confessor  it  was  promoted  and  extended,  as  he  ordered  a  careful  record  to  be  made 
of  those  who  held  by  plough-service,  which  was  the  origin  of  these  freeholds ;  but 
that  after  the  Conquest  many  of  these  freeholders  were  coerced  into  villenage  again. 
This  remarkable  passage  fully  illustrates  what  historians  have  in  vain  sought  to  ex- 
plain—the  .luxiety  the  great  body  of  the  people  showed  for  the  maintenance  of  the 
customs  of  the  Confessor,  i.e.,  the  customs  existing  in  his  time.  They  were  the  cus- 
toms by  which  the  people  held  their  lands.  Our  copyholds  arose  out  of  viUenage. 
There  IS  another  passage  in  the  Mirror,  which  clearly  shows  that  the  villeins  were 
copyholders  even  though  of  the  lowest  order.  "  Another  thing  to  be  noted  is  that  no 
more  than  the  long  tenure  of  copyhold  land  maketh  a  freeman  a  villein,  the  long 
tenure  of  land  maketh  a  viUem  a  freeman,  for  freedom  is  never  lost  by  prescription 

V„  !!?'t,  f  T  '"■  ^;  ':  ??■  ^°^  T^'.  ^*  '"  ^'^"^  ^'^  ^^^  a  ^^^  might  say  in 
his  claimof  villenage  that  the  services  he  did  were  rendered  for  the  service  of  villein 

If  ^.r  nf  •'  "^  v""*  ^?  ^^''™^  °*  ^^°°^  ('"'^■y    Elsewhere  it  is  laid  down 

«„!,!,  Zrr^T  ■  ^''oor°Tf.  *?'.«t^te.  <"•  ^judged  to  be  so  in  a  suit  de 
nattyo  halendo  (lUd.  c.  xi.  s.  28)  It  is  obvious  that  as  there  were  no  new  creations 
of  villenage  after  the  last  conquest  by  the  Normans,  both  the  modes  resolved  them- 
selves into  the  former,  the  suit  only  being  the  legal  way  of  adjudging  that  a  man 
wasavillem  by  bui^h ;  and  there  could  at  that  time  be  no  villeiSs  but  by  birth. 
Perhaps  they  were  originally  slaves  but  m  the  Mirror  it  is  carefully  laid  down, 
that  all  viHems  are  not  slaves,  though  attached  to  the  land  {Ibid.). 
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Sensible  of  these  inconveniences,  Henry  II.,  in  the  fourth  year  of 
his  reign,  devised  a  commutation  for  these  services,  to 
which  was  given  the  name  of  escuage,  or  scutage  (a).  «somge. 
He  published  an  order,  that  such  of  his  tenants  as  would  pay  a 
certain  sum,  should  be  exempted  from  service,  either  in  person  or 
by  deputy,  in  the  expedition  he  then  meditated  against  Tholouse. 
This  sort  of  compromise  was  afterwards  continued ;  and  tenure  by 
escuage  became  a  new  species  of  military  tenure,  springing  from 
the  advantage  some  tenants  by  knight-service  had  taken  of  this  pro- 
position 1  made  by  the  king. 

In  the  same  reign,  a  remission  of  the  old  service,  which  had  in 
some  degree  been  conceded  by  Henry  I.  (6)  was  ratified  to  socage 

(a)  This  had  already  arisen  out  of  tenure  by  knight-service,  and  what  Henry  did 
was  to  compound  for  the  commutation.  Originally,  if  a,  knight  failed  to  attend,  his 
feud  was  seized  ;  afterwards,  this  was  changed  into  an  escuage  or  scutage,  i.e., 
a  fine  levied  per  scutagium :  and,  in  like  manner,  the  knight  could  levy  escuage  on  his 
military  tenants.  It  became  a  practice  after  the  Conquest  to  essoin  or  excuse  their 
personal  attendance,  as  on  the  ground  of  sickness,  &e.,  a.  phrase  afterwards  im- 
ported into  legal  proceedings,  with  reference  to  excuse  for  non-attendance  in  court 
upon  legal  process,  and  in  this  sense  it  is  used  in  Leges  Sen.,  c.  xli.  s.  2,  "Qui 
ad  huudretum  sub  monitus  nbn  venerit,  nisi  soinus  legalis  eum  detinet,"  &c. 
(Anglo-Saxon  Laws,  v.  i.  p.  .549).  So  as  to  summons  of  a  person  out  of  the 
county  a  certain  time  was  allowed,  "  Et  ultra  non  prooedit  ubiounque  fuerit  in 
Anglia,  nisi  oompeteus  detineat  eum  soinus  "  {Ihid.,  c.  xli.,  Ixi.  ;  c.  vii.).  "  Si  qui 
ad  comitatum  venire  noluerit,  nisi  competens  soinus  eum  detineat,*'  &c.  (Ibid.,  c. 
xxix.  s.  3).  But  though  the  common  law  was  tliat  the  tenant  might  excuse  his  per- 
sonal attendance,  he  was  bound  to  find  a  substitute,  as  was  decided  in  a  case  cited 
by  Littleton,  temp.  Edward  III.,  and  hence  the  commutation  or  composition  made 
by  Henry  I.  (vide  Littleton,  c.  iii).  Afterwards  the  scutage  was  assessed  by  the 
barons,  before  they  went  on  the  war,  and  ultimately  it  was  assessed  by  parliament. 
The  barons  could  levy  escuage  upon  their  tenants,  and  there  are  instances  of  dis- 
tringases for  it  (Madd.,  470,  471),  There  were  talliages  assessed  on  the  tenant  in 
ancient  demesnes,  and  on  the  tenants  in  burgage.  These  also  were  at  first  assessed 
by  the  king's  officers,  but  ultimately  all  these  impositions  were  assessed  by  the  repre- 
sentatives of  these  various  bodies,  assembled  in  the  common  council  of  the  realm, 
which  led  to  a  parliament. 

(6)  The  author  gives  no  reference ;  but  probably  refers  to  the  charter  of  Henry 
confirming  the  customs  of  the  country.  This  is  the  proper  place  to  present  an  analy- 
sis of  the  Leges  Henrict  Primi,  which  are  above  alluded  to,  and  have  already  been 
mentioned  as  quoted  by  our  author,  but  of  which  he  gives  no  account,  and  of  which, 
it  is  plain,  he  had  only  derived  his  knowledge  at  second-hand,  through  some  citations 
of  it  in  other  works  ;  as,  for  instance,  in  Hale.  Had  he  read  them,  they  would  have 
preserved  him  from  many  errors.  He  has  sometimes  attempted  to  represent  them 
as  worthless,  on  the  ground  that  they  were  probably  compiled  after  the  death  of  the 
king  whose  name  they  bear,  an  obvious  fallacy,  already  exposed  with  reference  to  the 
compilation  of  the  laws  of  the  Confessor,  which  no  doubt  was  made  under  the  Con- 
queror, but  is  none  the  less  authentic  on  that  account.  Hale  treats  the  compilation 
as  authentic,  and  says,  "  these  laws  of  Henry  I.  are  a  kind  of  miscellany,  made  up  of 
the  ancient  laws  of  the  Confessor  and  the  Conqueror,  and  certain  parts  of  the  canon 
and  civil  law,  and  of  other  provisions  which  custom  and  the  prudence  of  the  king 
and  council  had  thought  upon,  chosen,  and  put  together"  (lUd.  161).  And  this  may 
have  been  so,  although  the  actual  compilation  was  not  made  until  after  the  close  of 
the  reign.  Elsewhere  Hale  calls  these  laws  of  Henry  I.,  "obsolete,  and  disordered, 
and  confused,  rather  than  settled  legal  institutions  ; "  and  no  doubt  this  is  true,  and 
the  law  was  in  a  state  of  transition.  Still,  no  doubt,  it  contains  a  great  deal  of  what 
was  law  at  the  time  ;  and  Hale  cites  it,  for  instance,  as  to  the  law  of  descent  (/6to!. 
224) ;  so  the  author  cites  it  once  or  twice— his  quotations,  however,  bemg  evidently 
borrowed  from  Hale,  he  himself  making  no  other  citations  from  the  laws.  No  doubt, 
1  A.D.  1159.     Vide  Spelm.  Cod.  in  Wilk.  Leg.  p.  321. 
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tenants  ;  who  grew  now  into  the  habit  of  paying  a  certain  sum 

in  money  instead  of  rents  in  kind. 

Consequences       Having  SO  far  considered  the  qiiahty  or  conditions 

of  tenure,      of  tcnurc,  as  introduced  by  the  Norman  system ;_  let 

ns  now  examine  the  nature  of  that  estate  or  interest  a  person  might 

H  is  not  entirely  a  collection  of  laws  :  it  is  also  a  treatise  upon  or  exposition  of  the  laws 
as  then  understood— in  that  respect  resembling  the  treatise  of  GlanviUe ;  but  it  is  also 
a  collection  of  laws,  and  one  of  great  interest  and  importance,  as  illustrating  an  im- 
portant period  of  transition  in  the  history  of  our  laws,  between  the  barbarism  of  the 
Saxon  institutions  and  the  more  advanced  developments  of  GlanviUe  and  Eracton,  in 
the  reign  of  Henry  II.     The  compilation  begins  with  the  charter  of  Henry  I.,  which 
commences  with  a  confession  of  exactions  and  oppressions,  civil  and  ecclesiastical,  of 
great  constitutional  importance : — "  Quiaregnum  oppressum  eratinjustis  exactionibua, 
ego  sanctam  Dei  eoclesiam  liberam  facie ;  ita  quod  neo  vendam  nee  adfirmamponam, 
iiec,  mortuo  archiepiscopo,  sive  episcopo,  aliquid  acoipiam  de  dominio  ecclesiaevel 
hominibus  ejus,  donee  successor  in  earn  ingrediatur.     Ex  omnes  malas  consuetudmes 
quibus  regnum  Auglia  opprimebautur  inde  aufero,  quas  maJas  consuetudines  erparte 
suppono."     Then  came  the  confession  of  feudal  exactions  already  mentioned.    Next 
comes  a  most  important  provision  as  to  inheritance  by  testament  or  intestacy : — "  Si 
qais  baronum  vel  homiuum  meorum  infirmabitur,  sicut  ipse  dabit,  vel  dare  disponet 
pecuniam  suara,  ita  datam  esse  concedo.     Quod  si  ipse  preventus,  pecuniam  suam 
lion  dederit,  nee  dare  disposuerit,  uxor  sua,  sive  liberi,  aut  parentes,  aut  legitimi 
homines  ejus,  earn  pro  anima  ejus  dividant,  sicut  eis  melius  visum  fuerit."     In  a 
subsequent  chapter  of  the  "  Laws,"  there  is  this,  which  our   author,   after  Hale, 
quotes  as  law  at  the  time,  though  it  has  escaped  their  observation  that  this  chapter  is 
headed   "  Consuetudo  AVest   Sexe :" — "  Primo    patris    feodum    primogenitus_  filius 
hab6at,  emptiones  vero  vel  deinceps   acquisioioues   suas  det   ecu  magis  velit.     Si 
bocland  habeat  quam  ei  parentes   dederint,  non  mittat   eum   extra  cognationem 
suam."  —{Leges  Sen.  Pri.,  c.  Ixx.  s.21;  A  .-S.  Laws,  v.  i.  p.  675).    Then  come  the  pro- 
visions as  to  military  service,  already  extracted,  and  then  the  general  confirmation  of 
the  laws  and  customs  of  the  Confessor,  with  the  alterations  of  the  Conqueror.    This 
would  include  the  customs  of  socage  and  viUenage,  and  perhaps  may  be  what  the 
author  alludes  to.     The  next  chapter  contains  the  charter  to  the  city  of  London. 
Then  follow  a  great  many  chapters,  nearly  a  hundred  in  number,  all  of  them  of 
some  length,  and  containing  often  as  many  as  twenty  heads  and  sections,  in  which, 
no  doubt,  are  combined  actual  laws  (as,  for  instance,  that  as  to  intestacy,  c.  Ixx., 
already  extracted),  and  likewise  expositions  of  the  grounds  and  principles  of  law  as 
then  understood  and  applied :  these  portions  borrowing  largely  from  the  Roman  and 
canon  law — whole  passages  being  copied  therefrom,  and  entire  edicts  set  out.    All 
this  illustrates  the  Roman  origin  of  our  law,  because  the  treatise  of  GlanviUe,  which 
is  bunt  upon  the  foundations  thus  laid  down,  along  with  that  of  Bracton,  borrowed 
from  Justinian,  form,  it  is  admitted,  the  bases  of  our  common  law.     It  is,  of  course, 
impossible  to  do  more  than  give  an  analysis  of  this  elaborate  compilation ;  but  it  is 
necessary  to  point  out  that  it  deals  copiously  with  procedure,  civil  and  criminal, 
courts,  jurisdictions,  &c.     The  general  tenor  of  it  supports  the  account  given  by  Lord 
Hale,  that  the  king  composed  the  coUection  {i.e.,  caused  it  to  be  composed),  and 
added  his  own  laws,  "  whereof  some  seem  to  taste  of  the  canon  law." — (JSist.  Com. 
Law).    As  to  which,  it  may  be  said,  that  they  more  than  "  taste,' '  seeing  that  entire 
chapters  are  taken  from  the  civil  or  the  canon  law,  especially  as  to  the  nature  of 
jurisdictions,  of  judicature,  and  of  procedure.     Thus,  c.  iii.,  "  De  Causarum  Pertrac- 
tione  vel  Distinctione,"  treats  of  the  nature  of  causes,  and  so  of  the  next  head  ;  then 
B.  6,  "  De  Causarum  Proprietatibus."    These  seem  rather  in  the  nature  of  expositions 
of  principles  ;  6  treats  of  the  division  of  counties,  &o.     Then,  s.  7,  "  De  Generalibus 
Placitis  Comitatuum"  : — "  Sicut  auti  qua  fuerit  institutione  formatum  salutari  regis 
imperio,  vera  nuper  est  recordatione  firmatum,  generalia  comitatuum  placita  certis 
loois  et  vicibus   et  diffinito  tempore,  per   singulas   Angliae    provinciaa,   convenire 
debere,  nee  ullis  ultra  fatigationibus  agitare,  nisi  propria  regis  necessitaa,  vel  commune 
regni  commodum  sepius  adjiciat.     Intersint  autem  episcopi,  comites,   barones,  &c., 
diligenter  intendentes,  ne  malorum  impunitas,  vel  graviorum  pravitas,  vel  judicum 
Bubversio,  solita  miseros   laceratione  conficiant.     Agautur  itaque  primo  debita  vere 
Christiauitatis  jura,  seoundo  regis  placita,  postremo  causae  singulorum  diguis  satiafac- 
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have  in  land,  together  with  such  incidents  of  ownership  as  naturally 
occur  upon  reflecting  on  property.  The  polity  of  tenures  tended 
to  restrict  men  in  the  use  of  that,  which,  to  all  outward  appear- 

tionibus  expleantur,  et  quoscunque  soyresmot  disoordantea  inveniet,  vel  amore  con- 
greget,  vel  sequestret  judioio  ...  Si  uterque  neoessario  desit,  prepositua  et  sacerdos,  et 
quatuor  de  melioribus  villse  assint  pro  omnibus,  qui  nominatim  non  erunt  ad  placi- 
tum  submoniti.     Idem  in  hundredo  deorevimus  observandum,  de  looia  et  vieibua,  et 
judicum  obaervantiia,  de  causia   aingulorura  juatia  examinationibua,  audiendia,  de 
domini  et  dapiferi,  vel  aaoerdotia  et  meliorum  hominum  prseaentia"  (c.  vii.).     All  this 
refera  to  the  courts  of  the  country  and  the  hundred.     But  in  a  aubsequent  chapter 
(iii.)  the  county  court  is  called  curia  regis.     The  next  relatea  to  the  court  of  the 
hundred,  and  of  Decennaries  : — "  Presit  autem  singulis  hominum  novenis  decimus,  et 
toti  simul  hundredo  unua  de  melioribua,  et  vocetur  aldermanua,  qui  Dei  leges  et 
hominum    jura   vigilanti   studeat   observantia  prom»vere ;"    whence    we  see   how 
ancient  is  the  usage  of  aldermen  sitting  as  magiatrates ;  and  it  ia  to  be  observed, 
that  although  in  our  days  the  office  and  the  phrase  are  applied  only  to  municipal 
magistrates,  in  ancient  times  they  applied  equally  to  rural ;  and,  aa  Lord  Coke  long 
afterwards  explained,  a  "  ward  in  a  city  ia  as  a  hundred  in  a  county."     Thua,  then, 
the  Saxon  ayatem  of  local  administration  of  justice  waa  distinctly  upheld  ;  and  one 
of   the    most  interesting    and    important   questions   arising   upon    these   laws,   is 
whether  they  afford  any  trace  of  any  other  courts  for  the  administration  of  ordinary 
justice  between  sabjeot  and  subject,  and  especially  of  the  establishment  of  a  curia 
regis  for  that  object.     Then  comes  a  chapter  (ix.),  "  De  Qualitate  Causarum,"  which 
distinguishes  the  nature  of  various  causes,  and  aa  to  ordinary  causes  says  : — "  Et 
omnea  causa  terminetur  vel  hundredo,  vel  comitatu,  vel  halimoto,  vel  domiuorum 
curiis,"  i.e.,  either  in  courts-baron,  or  the  hundred  courts,  or  the  county  courts  (s.  4.). 
And  in  conclusion,  it  points  out  how  some  causes  concern  the  king  :  "  Soca  vero 
placitorum  alia,  proprie  pertinet  ad  fiscum  regium,  et  singulariter,  alia  participatione, 
alia  pertinent  vioecomitibua  et  ministris  regis,  in  firma  sua,  alia  pertinet  baronibus 
socham  et  Sacham  (ve.,  domestic  juriadiction),  habentibus."     Then  c.  x.,  "  De  Jure 
Regia,"  treats  of  causes  which  concern  the  king,  and  his  rights : — "  Hseo  aunt  jiu-a 
quae  rex  solus  et  super  omnes  homines  habet  in  terra  sua,  commoda  paeis  et  securi- 
tatia  inatitutione  retenta,  infractio  pacis  regis — murdrum,  utlagaria  (outlawry)  iu- 
cendium,  robaria,  &o.,  injuatum  judicium  :  defectus  justitice  " — an  important  head, 
imder  which  a  large  number  of  cases  were  brought  into  the  king's  superior  courts 
when  they  were  establiahed,  on  the  ground  of  a  failure  of  justice  in  the  local  tribu- 
nals : — "  Hasc  sunt  dominioa  placita  Regis  :  nee  pertinent  vieecomitibus  vel  minis- 
tris ejus,  aine  diffinitis  prselocutionibus  in  firma  sua."     Then,  t.  xi.,  "De  Placitis 
Ecclesise  pertinentibus  ad  Regem,"  treats  of  ecclesiastical  cauaea  coming  under  the 
juriadiction  of   the   crown : — "  Sunt  alia  qusedam  placita  Christianetatia  in  quibua 
rex  partem  habet,"  and  then  it  contains  many,  considered  common  to  the  king  and 
the  bishops,  aa  some  oases  of  tithes,  withholding  of  Rome's  fee   (Peter's  pence),  and 
church  soots,  the  killing  of  ecclesiastics,  &o.  Under  this  head  occurs  the  following,  very 
important  with  reference  to  subsequent  disputes,  aa  a  recognition  of  the  canon  law : — 
"  Qui  ordinia  infracturam  faciet,  emendet  hoc,  aecundum  ordinis  dignitatem  :  Ubi- 
cumque  recusabitur  lex  Dei  just^  servari,  secundum  dictionem  epiacopi,  oogi  oportebit 
per  mundanam  protestatem ;  et  omnia  emendatio  communiter  emendatur  Chriato  (i.e., 
by  the  church),  et  rex."     Thia  ia  explained  to  mean  that  the  king  may  take  peouniary 
penalties,  "permissum  est  pecunialem  emendationem  oapere,  secundum  legem  patriiE,"  ' 
that  ia,  if  the  act  were  at  once  an  offence  against  the  aecularlaw  and  the  ecclesiastical. 
The  lay  and  spiritual  tribunals  might  both  proceed  according  to  their  respective  juris- 
dictions, and  that  of  the  latter  would  be  enforced  by  the  former.     And  in  another 
chapter  (xxi.),  the  same  thing  is  expressed,  that  the  king  has  a  part  in  these  classes  of 
cases,  "  Si  cogi  oporteat  per  mundanam  potestatem,  ut  rectum  fiat "  (A  .-S.  Laws,  v. 
i.  p.  528.)     All  this,  be  it  observed,  is  mainly  a  compilation  of  the  Saxon  laws  upon 
the  subject,  which,  according  to  the  Conqueror's  charters,  were  all  confirmed.     After 
another  chapter  on  a  similar  subject,  comes  one  to  which  the  Norman  aovereigns 
attached  great  interest,  and  which  became  the  aubjeot  of  gross  extortions,  and  there- 
fore the  subject  of  a  clauae  in  Magna  Charta  : — "Quse  placita  mittunt  homines  in 
misericordise  Regis,"  i.e.,made  them  liable  to  fine  or  amercement  at  the  suit  of  the  king. 
"  Hsec  mittunt  hominem  in  miserecordia  regis,  infractio  pacis,  contemptus  brevium 
auorum,  utlagaria ;  et  qui  cam  faciet  in  jure  regie  sit,  et  si  booland  habeat,  in  manum 
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ance,  was  their  own.  When  the  land  of  the  Saxons  was  converted 
from  allodial  to  feudal,  as  above  described,  it  could  no  longer  be 
alienated  without  the  consent  of  the  lord,  nor  could  it  be  disposed  of 

regis  veniat,  furtum  probatum,  et  morte  dignum :  et  murdrum."  Then  the  clause 
as  to  reliefs  is  precisely  the  same  as  Canute's  law  on  the  subject,  which  seems 
to  show  that  the  system  of  military  service  was  not  altered.  Then  c.  xvi., 
"  De  Pace  Curiae  Regis,"  at  first  sight  might  seem  to  relate  to  a  court  of  justice  ; 
but  it  is  very  clear  that  it  does  not  so,  as  it  makes  no  allusion  to  a  tribunal,  and 
merely  alludes  to  the  limit  within  which  an  offence  of  violence,  committed  within 
the  precincts  of  the  royal  residence,  shall  be  deemed  an  infraction  of  the  peace  of  the 
king.  "  Tam  longe  debet  esse  pax  regis  a  porta  sua  ubi  residens  erit,"  &c.  (c.  16. )  After 
one  or  two  others  of  no  importance  comes  c.  six.,  "  De  Justitia  Kegis,"  i.e.,  quse  ad  jus- 
titiam  vel  indulgentian  regis  et  fiscum  censentur,  cum  appendiciis  suis;  nee,  sine 
diffinitis  prselocutionibus  pertinent  vicecomtibus,  vel  prepositis  ejus,  in  firma  sua." 
Then  o.  xxiv.,  "De  Judicis  Fiscalis  Juras,"  says  that  "Super  barones  soonam  suam 
(domestic  jurisdiction)  habentes,  habet  judex  fiscalis  justitise  legis  observantiam,  et 
quioquid  peocabitur  in  eorum  personam ;  nemo  enim  f orisfacturam  sui  ipsuis  habuit 
sedfortasse  dominus  ejus  ;"  c.  xxv.,  "De  Privilegis  Procerum  Anglise,"  (in  which  Spel- 
man  thinks  the  Proceres  mean  the  lords  of  manors)  "  si  exurgat  placitum  inter  homines 
alicujus  baronum  socnam  habentium,  tractetur  placitum  in  curia  domini  sui,  de  causa 
communi,"  i.e.,  in  the  county  court,  which,  in  c.  xxxi.,  is  called  "  curia  regis."  Then, 
in  c.  xxix.,  "  Qui  debent  esse  Judices  Regis,"  "  regis  judioes  sunt  barones  comitatus  " 
(which  Spelman  and  Coke  consider  to  mean  the  freeholders  of  the  county)  "  qui  liberas 
in  eis  terras  habent,  per  quos  debent  causae  singulorum  tractari,"  as  opposed  to 
villeins  and  mean  persons.  And  then  it  enacts  that  "  Qui  ad  comitatum  secundum 
legem  submonitus,  venire  voluerit,  culpa  sit,"  &c.  Then,  c.  xxxi.,  "  De  Capitalibus  Pla- 
citis,"  is,  very  remarkable  as  to  the  judicature  of  the  time  ;  "  In  summis  et  capitalibus 
placitis  unus  hundretus  vel  comitatus  judicetur  a  duobus,  non  unus  duos  judioet. 
Si  inter  judices  studia  diversa  sint,  ut  alii  sic,  alii  aliter  fuisse  contendant,  vincat  sen- 
tentia  meliorum,  et  cui  justitia  magis  acquieverit.  Interesse  oomitatui  debent  epis- 
copi,  comites,  &c,,  quae  Dei  legis  et  seouli  negotia  justa  consideratione  diffiniant 
liecordationem  curiae  regis  nulli  negaii  licet,  alias  lioebit,  per  iutelligibiles  homines 
plaoiti :  unusquisque  per  pares  suos  judicandus  est,  et  ejusdem  provinciae."  This 
shows  that  the  county  court  was  called  "  curia  regis,"  and  that  in  it  sat  the  bishops 
and  the  barons,  as  judges,  but  that  they  were  not  the  triers,  and  it  was  open  to  them 
to  have  the  aid  of  jurors  or  witnesses,  upon  whose  findings  they  could  determine. 
Indeed,  it  is  clear,  that  causes  were  tried  by  the  vicinage.  Thus  in  c.  xxxiii.,  "  De  Plaoiti 
Tractando ;  "  "  Si  quis  in  curia  sua  vel  in  quibuslibet  agendorum  loois,  placitum  trac- 
tandum  habeat,  convooet  pares  et  vioinos  suos,  ut  inforciato  judioio,  gratuitam,  et  cui 
contradici  non  possit,  justiciam  exhibeat.  Defectus  quippe  justitiae,  et  violenta 
recti  eorum  destitutio  est,  qui  causas  protahant  in  jus  regium."  Here  we  see  very 
clearly  exhibited  the  benefits  and  the  faults  of  the  local  system  of  judicature  then  exist- 
ing— the  benefits  of  local  knowledge,  and  the  mischief  of  local  partisanship.  So, 
in  c.  xxxii.,  "  De  Placito  Tractando  in  Justo  Judicio."  Another,  c.  xli.,  shows  that  a 
man  could  be  summoned  in  one  county  to  a  suit  in  the  court  of  another, 
the  time  for  appearance  being  lengthened  according  to  the  distance  from 
the  court — ^whether  one,  two,  three,  or  four  shires  intervened.  So  much  as 
to  the  local  jurisdiction  of  the  old  local  tribunals.  But  in  subsequent  chapters 
there  appear  to  be  allusions  to  the  jurisdiction  of  the  justices  itinerant,  who, 
we  know  from  records  in  the  Exchequer,  went  their  circuits  regularly  at  least  as 
early  as  the  18th  of  Hen.  I.,  and  whose  itinera  had  certainly  commenced  under  the 
Conqueror,  in  whose  reign  several  cases  occurred  of  trials  in  the  county  court  before 
the  king's  justiciaries  {vide  post).  In  c.  xlii.  there  is  mention  made  of  summons  "  a 
rege  vel  justlcia  ejus."  So  c.  xlvi.,  "  Si  quis  a  domino  suo  vel  justicia  implacitetur." 
And  c.  liii  "  Qui  secundum  legem  submonitus  a  justicia  regis  ad  comitatum  venire 
supersederit,  reus  sit,"  &c.,  which  appears  to  refer  to  the  summonses  issued  by  the 
justices  itinerant.  It  appears  from  various  other  chapters  that  the  king's  justices — 
perhaps  itinerant  justices — ^took  cognisance  of  the  pleas  of  the  crown.  Thus,  c.  lii., 
"De  proprio  placito  regis.  Si  quis  de  placito  proprio  regis  implacitetur  a  justicia  ejus, 
non  debet  justioiae  vadium  recti  denegare."  It  appears  from  other  chapters  that  it 
was  well  established  that  pleas  could  only  be  taken  in  the  counties.  Thus  c.  xlvi., 
"  Si  quia  a  justicia  implacititur,  submoneatur  in  eodem  oomitatu."     Hence  it  would 
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by  will.  These,  with  other  shackles,  sat  heavy  upon  the  possessors 
of  land ;  nor  were  at  last  removed,  but  by  frequent  and  gradual 
alterations,  during  a  course  of  several  centuries.     The  history  of 

be  necessary  to  send  justices  of  the  king  into  the  counties,  and  therefore  it  would  be 
Jieoessary  that  they  should  have  power  to  summon  the  men  of  the  county ;  and  thus 
it  is  provided,  "Qui  secundum  legem  submonitus  a  justicia  regis  ad  oomitatum  venire 
supersederit  reus  sit,"  &c.  (c.  liiL)  "  Clericus  per  consilium  prelati  sui  vadium  dare 
debet,  cum  dederit  in  accusatione  "  (c.  lii.)  The  hundred  court  was  to  be  held  monthly, 
and  the  county  court  twice  a  year,  like  the  modern  circuits  (c.  li.)  No  one  without 
legal  authority  was  either  to  take  or  to  rescue  distresses,  or  what  would  in  later  times 
have  been  called  levies  under  a  distringas,  in  order  to  enforce  appearance.  "  iNuUi 
sine  judioio  tel  licentia,  namiare  liceat  aJium  in  suo  vel  alterius.  Nemo  justicise  vel 
domino  sum  namium  f  xcutere  presumat,  si  justi  vel  injusti  coajuatur,  sed  juste  repetet 
plegium  offerat  et  terminum  satisfaciendi.  Si  vicecomes  namium  capiat,  ad  propin- 
quiorem  regis  curiam  dimlttat,  nee  vendat  ipsa  die  (c.  li.)  Si  quis  vadium  recti 
justiciSBdenegaverit,tertiointerrogatus,  overseuuesse  culpa  sit,  et  ex  judioio  licet  retiueri 
earn,  donee  plegios  inveniat,  vel  satisfaciat "  (c.  lii.),  where  we  see  the  origin  of  out- 
lawry, arrest,  and  bail.  Then  there  is  a  chapter  about  settlement  of  copartner" 
ship  accounts  (c.  Iv.) ;  and  another  as  to  how  differences  are  to  be  settled  between 
landlords  and  their  tenants,  whether  as  tenants  of  the  manor,  or  as  lessees  ;  and  how 
complaints  against  stewards  of  manors  are  to  be  tried  (c.  Ivi.)  Then  there  is  a  chapter 
as  to  differences  between  neighbours  as  to  boundaries,  which  are  to  be  settled  either  in 
the  lord's  court  or  the  hundred — some  enactment  analogous  to  which  might  be  very 
beneficial  in  our  own  times.  These  specimens  may  suffice  to  show  that  this  oompila-,, 
tion  of  laws  mark  an  important  era  in  our  legal  history,  and  are  indicative  of  a  state 
of  transition  to  a  higher  development  of  law.  It  would  be  difficult  to  find  any  later 
laws  of  which  the  germs  are  not  to  be  found  in  this  compilation.  It  is  to  be  observed 
that  this  compilation  is  not  the  only  source  from  which  laws  of  Henry  I.  may  be  col- 
lected. In  the  Mirror  of  Justice  there  are  several  laws  of  Henry  I.  mentioned,  as 
that  those  who  survived  their  wives  who  were  with  child  by  them  should  hold  their 
wives'  inheritance  for  ever"  (c.  i.  s.  34);  which  is  quite  different  from  the  "tenancy  by 
the  courtesy,"  as  it  afterwards  was  settled.  So  it  is  stated  as  to  civil  procedure,  that 
whereas  it  was  at  first  defined  that  plaintiSs  should  have  security,  Henry  I.  put  the 
mitigation  in  favour  of  poor  plaintiffs,  that  it  should  be  according  to  their  ability 
[Ihid.)  So  it  is  stated,  that  in  the  time  of  Henry  I.  it  was  ordained  and  assented  to 
that  jurors  sworn  upon  assizes  and  the  like,  should  not  take  fees  (Ihid.  c.  ii.  o.  14), 
which  shows  that  juries  were,  in  his  time,  used  in  civil  cases.  So,  as  to  process  in 
civil  actions,  it  is  said  that  it  was  ordained  by  Henry  I.  that  offenders  should  first  he 
arrested  until  they  found  bail,  and  then  distrained  by  their  lands  to  value  of  the  de- 
mand; and  if  they  then  made  default,  that  their  land  should  be  delivered  to  the  plaintiff 
until  they  had  made  satisfaction  (s.  24),  which  is  remarkable  as  showing  that  the 
subsequent  statutes  as  to  arrest  and  bail,  only  followed  a  previous  practice.  Afterwards 
it  is  stated,  that  in  personal  actions  defaults  were  to  be  punished  thus :  that 
defendants  were  distrained  to  the  value  of  their  demand,  and  afterwards,  for 
default  after  default,  judgment  was  given  for  the  plaintiff.  This  usage  was  changed 
in  the  time  of  Henry  I.,  that  no  freeman  was  to  be  distrained  by  his  body  for 
an  action,  personal,  venial,  so  long  as  he  had  lands;  in  which  case  the  judgment 
by  default  was  of  force  tiU  the  time  of  Henry  III.,  that  the  plaintiff  should 
receive  his  seisin  of  the  land,  to  hold  until  satisfaction  was  made  (c.  iii.  s.  5). 
Several  laws  of  Henry  I.  are  mentioned  in  the  Mirror  as  to  criminal  procedure.  Thus 
it  is  said  that  Canute  "used  to  judge  mainpernors  according  as  their  principals,  when 
their  principals  appeared  not  in  judgment ;"  but  Henry  I.  made  this  difference,  that 
the  ordinance  of  Canute  should  stand  against  mainpernors  who  were  consenting  to 
the  fact  (c.  ii.  u.  15).  So  it  is  mentioned  that  he  moderated  the  law  as  to  forfeiture 
of  lands  on  conviction  of  felony  (Ibid.).  These  citations  are  of  interest,  as  showing 
the  law  in  a  course  of  gradual  progress  and  development,  by  means  of  judicial  deci- 
sions, or  legal  ordinances  of  the  king  in  council.  It  is  stated  in  the  Mirror  to  have 
been 'ordained  by  Henry  I.  that  none  should  be  arrested  nor  imprisoned  for  slander 
(i.e.,  on  charge)  of  mortal  offence  (i.e.,  felony)  before  he  was  indicted  thereof  by  the 
oaths  of  honest  men,  before  those  who  had  authority  to  take  such  indictments,  and 
then  they  were  to  be  seiaed  by  their  bodies  and  kept  in  prison  till  they  cleared  them- 
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these  alterations  in  the  descent,  alienation,  and  other  properties  of 
feuds,  is  wrapt  in  obscurity  during  this  early  period  ;  however,  we 
will  endeavour  to  trace  such  circumstances  relating  to  it,  as  can  be 
collected  from  the  scanty  remains  of  antiquity. 
Of  primoge-  By  the  introduction  of  tenures,  there  is  no  doubt  but 
niture.  primogeniture,  or  a  descent  of  land  to  the  eldest  son, 
began  to  prevail ;  yet  it  is  found,  that  as  low  down  as  the  reign  of 
Henry  I.,^  the  right  of  primogeniture  was  so  feeble,  that,  if  there 
were  more  than  one  son,  the  succession  was  divided,  and  the  eldest 
son  took  only  the  primum  pdtris  foedum  ;  2  the  rest  being  left  to 
descend  to  the  younger  son  or  sons :  but  this  soon  went  out  of  use, 
or  was  altered  by  some  statute  now  lost ;  for  in  the  reign  of  Henry 
II.  the  eldest  son  was  considered  as  sole  heir :  and  so  fixed  was  his 
right  of  succession  to  an  inheritance  held  by  his  ancestors,  that  it 
could  not  be  disappointed  by  alienation.  Thus  stood  the  law  with 
regard  to  tenures  by  knight-service ;  but  the  same  reasons  not  hold- 
ing with  respect  to  socage-lands,  they  were  not  subject  to  the  same 
law ;  for  so  late  as  the  reign  of  Henry  II.  the  sons  succeeded  to 
socage-lands  in  capita  equally ;  but  the  capital  messuage  was  to  go 
to  the  eldest  son  ;  for  which,  however,  he  was  to  make  proportionate 
recompense  to  the  others.  But  this  partible  inheritance  in  socage- 
land  ivas  not  universal ;  for,  if  it  was  not  by  custom  divisible,^  the 
eldest  son  was  heir  to  the  whole.  Both  in  knight's-service  and  soc- 
age, if  a  person  died  leaving  only  daughters,  they  all  succeeded 
jointly  and  equally,  the  capital  messuage  being  given  to  the  eldest 
daughter,  upon  the  terms  above-mentioned. 

selves  of  the  charge  before  the  king  or  his  justices  (book  i.  o.  ii.  b.  20);  a  most  impor- 
tant law,  remaining  to  this  day,  save  so  far  as  it  is  altered  by  the  statutable  power  of 
justices  of  the  peace,  a  change  which  belongs  to  the  age  of  Edward  I.  It  may  be  con- 
venient here  to  mention  the  subsequent  charters,  up  to  Henry  II.  (See  Black- 
stones  Charters.)  Stephen,  at  his  accession,  granted  a  charter  that  the  church 
should  be  free,  and  that  he  would  not  act  in  ecclesiastical  affairs  unoanonioally,  and 
that  the  dignities  and  customs  of  churches,  as  held  by  ancient  tenure,  should  remain 
inviolable  ;  and  that,  while  episcopal  sees  should  remain  vacant  of  pastors,  they  and  all 
their  possessions  should  be  committed  to  the  care  and  keeping  of  ecclesiastics,  or 
other  honest  men  of  the  church,  until  a  pastor  should  be  canonically  appointed.  He 
declared  that  he  would  abolish  all  injustice  and  exactions  introduced  by  sheriffs  or 
others,  and  that  he  would  observe  and  cause  to  be  observed  all  the  good  and  ancient 
laws  and  customs  in  civil  or  criminal  matters.  He  also  granted  another  charter, 
which  granted  and  confirmed  to  the  barons  and  people  all  the  liberties  and  good  laws 
and  customs  which  had  been  confirmed  by  Henry  I.,  and  were  held  in  the  time  of  the 
Confessor.  Henry  II.  granted  a  charter  briefly  to  the  like  effect :  "  I  have  granted 
and  restored  and  confirmed  to  the  church,  and  to  all  my  barons  and  tenants,  all  the 
customs  which  Henry  I.  granted  to  them.  In  like  manner,  all  evil  customs  which 
he  abolished,  I  grant  to  be  abolished;  And  I  will  that  the  church,  and  all  my  barons 
and  tenants,  do  hold  all  their  usages,  liberties,  and  free  customs  freely  and  peaceably, 
and  as  freely  and  fully  and  securely  as  Henry  I.  confirmed  to  them  by  his  charter." 
To  understand  the  "  evil  customs"  as  to  the  laity,  it  is  only  necessary  to  refer  back 
to  the  charter  of  Henry  1.  To  understand  the  "  evil  customs  "  as  to  the  church,  it  is 
necessary  to  mention  that  the  Conqueror  and  his  sons  were  in  the  habit  of  keeping 
sees  vacant  for  years,  in  order  to  take  the  revenues.  At  the  death  of  William  II.  he 
held  several  sees  so  vacant  (Lingard,  vol.  i.  p.  272  ;  vol.  ii.  c.  3.) 

1  Leges  17.        .^^    ^.  .  „,     »  Hale's  Hist,  Com.  Law,  255. 

'  Si  non  antiquitns  divisum.  Glanv.  lib.  7,  c.  3r 
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The  right  of  representation  iu  prejudice  of  proximity  of  blood, 
though,  perhaps,  not  aa  unlikely  consequence  of  the  legal  notion  of 
primogeniture,  did  not  so  soon  establish  itself.  The  minds  of  men 
revolted  at  a  rule  which  gave  the  inheritance  to  an  infant,  only  be- 
cause he  represented  the  person  of  his  father,  in  exclusion  of  the 
uncle,  who  was  nearer  of  blood  to  the  grandfather,  from  whom  the 
fee  descended ;  especially  when  regard  must  be  had  to  the  calls  of 
military  service,  which  an  infant  tenant  was  not  capable  of  per- 
forming. If  to  these  considerations  we  add  the  little  tenderness 
that  was  shown  to  the  titles  of  such  feeble  claimants  in  those  daya 
of  violence  and  oppression,  we  can  easily  account  for  the  slow  pro- 
gress which  was  made  towards  establishing  the  right  of  repre- 
sentation. 

With  all  these  reasons  against  it,  representation  was  not  admitted 
as  a  rule  of  descent,  even  so  low  down  as  the  reign  of  Henry  II. 
Glanville  states  this  very  point,  as  a  matter  concerning  which  there 
was  a  variety  of  opinions  in  his  time.  A  man,  says  he,  dies  leav- 
ing a  younger  son,  and  a  grandson  by  his  elder  son  ;  and  it  was  a 
question  between  the  son  and  the  grandson  who  should  succeed. 
Glanville  seems  to  think,  that  if  the  eldest  son  had  been  foris- 
familiated, that  is,  provided  for  by  a  certain  appointment  of  land  at 
his  own  request,  the  grandson  should  have  no  claim  against  his  uncle 
respecting  the  remainder  of  the  inheritance  of  the  grandfather ; 
though  perhaps  the  eldest  son  might  himself,  had  he  survived.^ 

As  the  descent  of  crowns  kept  pace  with  the  descent  of  private 
feuds,  we  may,  from  this  doubt  in  Grlanville,  be  able  to  account  for 
the  conduct  of  king  John  in  excluding  his  nephew  Arthur  from 
the  throne  ;  and  from  the  different  opinions  which  were  then  held 
concerning  it,  we  may  collect,  that  he  had  some  colour  of  right  and 
law  for  what  he  did ;  the  rules  of  inheritance,  as  to  the  point  then 
in  question,  not  being  precisely  ascertained  and  settled.  In  France, 
where  the  right  of  representation  had  more  generally  obtained,  that 
king  was  clearly  esteemed  an  usurper ;  and  as  such,  his  title  denied 
and  opposed.  In  England,  where  that  mode  of  descent  had  not 
yet  been  fully  fixed,  he  was  more  generally  held  to  be  in  lawful 
possession ;  or,  at  least,  the  objection  to  his  right  was  such  as 
admitted  much  debate  and  question.  At  what  precise  time  these 
doubts  were  removed,  and  representation  became  universally  re- 
garded as  a  rule  of  descent,  can  only  be  conjectured.  Probably,  in 
the  latter  part  of  this  very  reign,  when  such  a  notorious  event  was 
recent,  and  had  brought  the  subject  under  examination,  our  law  of 
descents  received  this  new  modification  from  the  Oontinent.2 

When  the  succession  of  collaterals  first  took  place,  and  when  re- 
presentation amongst  collaterals,  is  involved  in  equal  obscurity  ;  we 
only  know,  that  in  the  time  of  Henry  II.  the  law  was  settled  in 
this  manner.  In  default  of  lineal  descendants,  the  brothers  and 
sisters  came  in  ;  and  if  they  were  dead,  their  children  ;  then  the 

1  Lib.  7,  0.  3.  '  Dalr.  Feud.  212. 
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uncles,!  and  their  children ;  and  lastly,  the  aunts,2  and  their  child- 
ren :  observing  still  the  above  distinction  between  knight's-service 
and  socage,  and  between  males  and  females.^ 

The  law  of  feuds  prevailed  in  this  country  as  a  custom,  grounded 
upon  the  admission  of  the  52d  and  58th  laws  of  William  the  Con- 
queror. The  particular  rules  and  maxims  of  it  gained  footing  im- 
perceptibly, borrowed  perhaps  from  foreign  systems,  but  more  com- 
monly deduced  by  the  analogy  of  technical  reasoning.  The  effect 
of  them  upon  our  land  is  seen  and  known  ;  but  their  source,  or  the 
time  of  their  origin,  is  too  remote  and  obscure  to  be  pursued  at 
this  day.* 

The  restraint  on  alienation  was  a  striking  part  of  the  feudal 
polity.  This  restraint  was  partly  in  favour  of  the 
Of  alienation,  g^pg^ior  lord,  and  partly  in  favour  of  the  heir  of  the 
tenant.  Whichsoever  of  these  considerations  imposed  the  first  restric- 
tion, it  is  certain  the  first  relaxation  of  it  contained  a  caution  that 
regarded  the  interest  of  the  heir.  A  law  of  Henry  I.  says,  Acqui- 
sitiones  suas  det  cui  magis  velit ;  si  Bocland  autem  haheat,  quam 
ei  parentes  sui  dederint,  non  mittat  earn  extra  cognationem  suam.^ 
This  permission,  which  enabled  a  man  to  disappoint  his  children 
of  his  lands  purchased,  was  qualified  in  the  time  of  Henry  II. ; 
for  then  it  was  laid  down  for  law,  that  a  man  should  alien  only 
part  of  his  purchased  land,  and  not  the  whole,  because  he  should 
not  filium  suum  hoeredem  exhceredare.  But  if  he  had  neither  son 
nor  daughter,  he  might  then  alien  a  part,  or  even  the  whole,  in 
fee.  6  And  though  he  had  children,  he  might  alien  all  his  pur- 
chased lands ;  provided  he  had  also  lands  by  inheritance,  out  of 
which  his  children  might  be  portioned.  It  was  thought  reason- 
able, that  a  man  should  have  liberty  to  dispose  of  such  lands  as  he 
had,  by  his  own  purchase,  procured  to  himself ;  but  the  genius  of 
this  law  would  not  so  far  dispense  with  its  usual  strictness,  as  to 
allow  him  altogether  to  disinherit  his  children. 

The  alienation  of  purchased  lands  led  to  the  alienation  of  lands 
coming  by  descent ;  but  this  was  under  certain  qualifications,  and 
not  without  the  like  restraints,  which  we  have  before  mentioned  in 
the  case  of  purchased  lands.  Part  only  of  an  inheritance,  which 
had  descended  through  the  family,  could,  in  the  reign  of  Henry  II., 
be  given  to  whomsoever  the  owner  pleased;  so  that,  upon  the 
whole,  a  person  in  his  lifetime  might,  in  some  cases,  dispose  of  all 
his  purchased  lands,  and  a  reasonable  part  of  those  taken  by 
descent,  but  could  give  neither  of  them  by  will.7 

It  is  an  opinion,  that  8  alienation  first  became  frequent  in  bur- 
gage-tenures  (a).     It  seems  as  if  the  holding  in  them  was  never 

(a)  "  Tenure  in  burgage  is  where  an  ancient  borough  is  of  which  the  king  ia  lord,  and 
they  that  have  tenements  within  the  borough  hold  of  the  king)  that  every  tenant 


»  jHTOTicMM.  "  MatertercB.  s  Glanv.  lib.  7,  c.  4. 

*  Ingrediturgue  solo,  et  caput  inter  nvMla  condit.     "  Leg.  Hen.  1. 70.  (Vide  ante  p  72 1 

6  Glanv.  lib.  7,  c.  3.  '  lUd.  8  Dab.  Feud.  Prop.  99. 
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very  strict ;  and,  as  persons  living  in  that  sort  of  society  sooner  got 
loose  from  an  habitual  reverence  for  tenure,  and,  from  their  occupa- 
tion, stood  in  need  of  a  more  exchangeable  property,  it  is  probable 
alienations  might  happen  there  more  early  than  among  other 
tenants. 

When  alienations  had  become  established  in  burgage-tenures, 
the  alienation  of  purchased  lands  in  many  instances,  and  of  lands, 
descended  in  some,  was  by  degrees  permitted,  as  we  have  before 
seen.  All  these  alterations  broke  in  upon  the  original  notion  of 
tenure  and  its  qualities  ;  and  in  the  reign  of  king  John  prevailed 
to  such  a  degree,  as  to  occasion  the  restrictions  imposed  by  the 
Great  Charter.  Thus  far  of  tenures  and  their  incidents,  of  which 
we  shall  take  our  leave  for  the  present.! 

ought  to  pay  to  the  ting  a  certain  rent.  And  so  it  is  where  another  lord — spiritual 
or  temporal — is  lord  of  a  borough,  and  the  tenants  of  such  a  borough  hold  of  their 
lord,  to  pay  each  a  certain  rent  {Littleton,  c.  x.).  It  appears  from  this  that  the 
origin  of  boroughs  were  "vills,"  or  "towns,"  terms  which  originally  meant  a  house 
and  estate  in  the  country,  the  Eoman  "villa"  being  the  original,  and  the  British  or 
Saxon  "  town  "  meaning  originally  a  single  house  or  farm  in  the  country,  whence  to 
this  day  the  phrase  is  sometimes  used  in  that  sense.  Then,  as  the  lord  gave  leave  to 
tenants  to  erect  houses  on  payment  of  rent,  a  town,  in  the  more  modern  sense,  arose. 
And  so,  as  Littleton  says,  every  borough  is  a  town,  though  every  town  is  not  a 
borough  (Ibid.) ;  for  two  or  three  houses  may  make  a  town  or  township,  but  a 
borough  implies  something  of  more  importance;  "for,"  says  he,  "of  such  old  towns 
called  boroiighs  came  the  burgesses  of  the  parliament  when  the  king  hath  summoned 
his  parliament"  (Ibid.).  And  as  the  word  "borough"  is  simply  the  Saxon  word 
"  borh,"  or  burgh,  which,  all  through  the  Saxon  laws,  is  used  in  the  sense  of  an 
assemblage  of  inhabitants  within  the  same  "frankpledge,"  the  "boroughs"  must 
be  as  old  as  the  Saxons.  On  the  other  hand,  it  is  manifest  that  many  towns 
must  be  much  older,  especially  such  as  are,  or  once  were  cities ;  and  that 
such  places  as  have  always  been,  or  were  anciently  called  cities,  such  as  London 
and  York,  although,  it  may  be,  no  longer  called  cities,  or,  perhaps,  now 
comparatively  deserted,  were  of  Roman  origin,  being  the  "municipia,"  or  muni- 
cipal colonies,  and  "civitates,"  established  during  the  Roman  occupation.  And, 
therefore,  Littleton,  ignoring,  like  other  sages  of  the  common  law,  what  is  of 
Roman  origin,  was  in  error  when  he  wrote  that  boroughs  are  older  than  cities. 
That  which  distinguishes  boroughs  from  other  and  more  modern  towns  is,  as  he 
says,  "ancient  custom  or  prescription."  "And  the  greater  part  of  such  boroughs 
have  divers  customs  and  usages  which  be  not  had  in  other  towns  ;  for  some 
have  a  custom  that  if  a  man  have  issue  many  sons,  and  dieth,  the  younger  son  shall 
inherit  within  the  borough,  which  custom  is  called  BorOugh-English.  And  so  in  some 
boroughs  by  custom  the  vfife  shall  have  for  her  dower  all  the  tenements  which  were 
her  husband's.  Also  in  some  boroughs,  by  the  custom,  a  man  may  devise  by  his  tes- 
tament his  lands  and  tenements  within  the  borough.  And  this  course  is  the  custom. 
And  no  custom  is  to  be  allowed  but  such  as  hath  been  used  by  title  of  prescription — 
that  is,  from  time  out  of  mind.  And  many  other  customs  and  usages  have  such 
ancient  boroughs"  {Ibid.).  But  cities  such  as  London  and  York  have  customs  still 
more  ancient,  derived  from  the  Romans. —  Vide  Bro.  Abr.  "Custom,"  pi.  25, 10. 

1  Such  is  the  shape  which  the  .feudal  polity,  after  its  introduction  into  this  country, 
gradually  assumed.  [The  author  here  introduced  a  long  note  excusing  his  not  having 
entered  into  the  foreign  feudal  system,  concluding  thus  :]— Feuds,  properly  so  called, 
namely  those  at  the  wUl  of  the  lord,  were  no  part  of  the  system  established  by  William ; 
his  famous  law  expressly  declares  that  he  had  granted  them  jure  hcereditwrio.  The 
uncertain  casualties  of  tenures  were  soon  ascertained  by  express  charters  of  liberties, 
repeatedly  granted  by  our  Norman  kings.  On  the  death  of  the  ancestor,  the  fee  was 
cast  upon  the  heir  by  construction  of  law,  who  entered  as  into  a  patrimonial,  not  a 
feudal  property.  Such  was  the  law  of  English  tenures,  at  their  earliest  appearance ; 
and  to  this  it  is  to  be  attributed,  that  through  all  our  law-books  and  reports,  from  Brao- 
ton  to  Coke,  and  further  down,  there  is  no  allusion,  no  reasoning,  that  bears  any  relation 
to  feuds  or  feudal  law,  in  tliis  sense  of  it ;  and  those  who  have  arraigned  Lord  Coke  for  his 
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The  judicature  of  the  kingdom  was  thrown  into  a  system  con- 
formable to  the  new  polity  (a).  The  objects  which  first  present 
themselves,  on  contemplating  the  introduction  of  Norman  judica- 

(a)  This  subject,  which  lies  at  the  basis  of  all  others,  as  regards  changes  of  the 
law  during  the  period  in  question,  seeing  that  the  changes  were  mainly  the  result  of 
judicial  authority,  our  author  has  not  sufficiently  brought  out.     As  already  has 
b^en  shown  in  the  Introduction,  it  was  seen  that  the  laws  could  only  be  altered 
iu  that  way,  gradually  sttid  by  judicial  authority,  and  that  with   this  view  the 
judicature    and    procedure   must  both   be   improved.      The    difficulty  was,   how- 
ever,  that  the   people   clung   with   tenacity  to   their   old   institutions,   and    espe- 
cially to  the  old  turbulent  popular  tribunals,  the  courts  of  the  hundreds  and  the 
county,  the  evils  of  which  are  alluded  to  in  the  laws  of  Henry  I.,  which  have 
been  cited,  and  are  described  by  Lord  Hale  {History  of  the  Common  Law,  p.  7), 
from  whom  our  author  borrows  some  passages  in  a  subsequent  page  (vide  post). 
The  difficulty  was  solved  in  this  way  ;  the  old  tribunals,  or  at  least  the  old  assemhlien 
were  retained,  and  they  were,  at  the  same  time,  slowly  and  by  degrees  so  far  modified, 
as  to  deprive  them  of  real  power,  until,  at  length,  becoming  first  virtually  superseded 
and  then  obsolete,  they  were  practically,  except  in  trivial  cases,  abolished.     The  mode 
in  which  this  was  effected, — ^which  constitutes  one  of  the  most  curious,  interesting,  and 
important  events  in  the  course  of  our  legal  history, — was  altogether  lost  sight  of  by 
our  author,  so  that,  the  essential  point  in  the  legal  history  of  the  period  having 
been  missed,  aJl  the  rest  is  lost  in  confusion  and  obscurity.     It  was  effected  in  this 
way.     The  sheriff,  it  will  be  recollected,  presided  in  these  assemblies,  and  he  was  the 
criminal  judge.    Criminal  justice,  it  will  be  borne  in  mind,  was,  as  is  noticed  in  the  laws 
of  Henry  I.,  necessarily  local,  and  administered  in  the  counties  (as  it  is  to  this  day),  and 
civil  justice  was  most  conveniently  so.     And  no  doubt  it  was  this  in  a  great  degree 
which  made  the  people  cling  so  to  their  local,  popular,  tribunals  ;  and  if  they  could  be 
made  to  see  that  justice  could  be  ielter  administered,  and  yet  by  local  tribunals, 
they  would  not  be  so  likely  to  cling  to  these  popular  institutions.     So  it  was  managed 
thus.    In  the  first  place,  the  king  appointed,  as  his  judges,  barons  or  knights,  or  eccle- 
siastics, men  fit  to  be  judges ;  next  he  appointed  theni  sheriffs,  so  that  here  was  one  great 
point  gained,  that  there  were  fit  and  proper  judges  both  in  the  civil  and  criminal 
courts  of  the  county.     Of  the  fact  there  is  no  doubt,  owing  to  the  learned  industry 
of  Mr  Foss;  see  many  instances  of  it  in  his  Lives  of  the  Judges,  vol.  i.,  pp.  377,  189, 
186,  264.     And  he  shows  that  even  chief  justiciaries  were  sometimes  sheriffs,  and 
that  a  sheriff  often  held  several  counties,  and  for  several  years  {Ibid.,  pp.  264,  392, 
373,  343).     Or  again,  if  the  sheriff  was  an  able  man,  the  king  made  him  his  justice  or 
justiciary.     Or  again,  learned  and  able  men,  at  first  chiefly  ecclesiastics,  were  sent 
down  by  royal  commission,  or  writ,  to  convene  and  preside  at  a  county  court.    These 
men,  having  some  notion  of  what  a  civilised  system  of  procedure  should  be,  would, 
of  course,  be  shocked  at  the  spectacle  of  a  turbulent  county  court,  and  would  revolt 
from  the  idea  of  such  a  noisy  tumultuous  assembly  being  deemed  a  court  of  justice. 
And  their  first  object  would  be  to  improve  it.     The  way  in  which  to  do  so  was  simple 

silence  on  this  head,  have  passed,  in  my  mind,  a  very  hasty  judgment  on  the  extent  of 
that  great  lawyer's  learning.  .  .  . 

The  lawyers  of  this  country,  like  the  people,  impatient  of  foreign  innovations,  soon 
moulded  the  institutions  of  Normandy  into  a  new  shape,  and  formed  a  system  of  feuds 
of  their  own.  The  usage  and  custom  of  the  country  became  the  guide  of  our  courts ; 
who  have  invariably  rejected  with  disdain  aU  arguments  from  the  practice  of  other 
countries.  [This  view  is  in  accordance  with  that  of  Hale,  who,  as  vriU  have  been 
seen,  denied  that  there  had  been  any  such  sweeping  alteration  of  the  tenures  of  the  land 
as  some  had  supposed.] 

For  a  knowledge  of  the  feudal  system,  as  far  as  concerns  an  English  lawyer,  we  are  to 
look  no  farther  than  Glanville,  Braoton,  and  Littleton.  And  as  far  as  it  is  to  be  coUeoted 
from  the  works  of  these  and  other  BngHsh  lawyers,  the  feudal  system  of  England  respect- 
ing lauded  property  is  discussed  iu  this  and  the  subsequent  parts  of  this  History  (as  I 
should  think)  at  as  great  length  as  could  conveniently  be  done  consistent  with  the  plan 
of  such  a  work. 

The  design  of  this  History  seemed  to  make  it  absolutely  necessary  to  adhere  to  this 
plan.  To  investigate  the  first  principles  of  our  law,  and  to  pursue  them  through  all  tlie 
modifications  and  applications,  all  the  additions  and  changes  to  which  they  were  sub- 
jected in  different  periods  of  time,  is  an  inquiry  that  called  upon  the  writer  ratter  to 
reduce  and  simplify  his  materials,  than  to  seek  for  new  ones,  or  extend  his  views. 
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ture,  are  the  separation  of  the  ecclesiastical  from  the  temporal 
court,  and  the  establishment  of  the  curia  regis.  By  an  ordinance 
of  William  the  Conqueror,  the  bishop,  with  all  ecclesiastical  causes^ 

and  easy  enough,  and  was  indeed  already  pointed  out  by  rude  beginnings  in  the 
Saxon  laws,  or  the  usages  introduced,  at  all  events  in  criminal  eases,  by  Alfred — 
that  is,  the  smea/rmg  of  a  certain  numter  of  men  aajvdges;  in  short,  the  empanelling 
3k  jury  to  try  the  case  under  the  direction  of  a  skilled  and  learned  judge.     And,  ac- 
cordingly, early  in  the  reign  of  the  Conqueror  this  was  attempted,  and  the  experiment 
was  tried  with  great  success  in  what  Lord  Coke,  Selden,  and  Lord  Hale  all  cite 
as  the  "great  case,"  or  "famous  case"  of  the  suit  by  the  Archbishop  of  Canterbury 
against  Odo,  Bishop  of  Bayeux,  to  recover  a  number  of  manors  in  the  county  of  Kent — 
a  case  tried  at  a  county  court  on  Penendon  Heath,  with  the  aid  of  a  jury,  that  is,  of 
twelve  men  out  of  the  county,  sworn  to  decide  truly  on  their  knowledge.     Lord  Coke 
Bets  out  the  whole  record  in  the  Preface  to  the  9th  Part  of  his  Reports,  and  Selden  sets  it 
out  in  his  notes  on  Eadmerus.    And  although,  as  the  judgment  was  that  of  the  county 
court,  it  is  so  stated  in  the  record,  there  is  no  doubt  from  contemporary  history  that 
twelve  men  were  sworn,  and  that  made  it  a  trial  by  jury.     Our  author  mentions  the 
case  in  a  subsequent  portion  of  this  chapter  ;  but  misses  its  main  point,  and  fails  to 
observe  how  it  happened  that  a  Bishop  presided  at  the  court — not  the  bishop  of  the 
county,  but  a  foreign  bishop,  whose  authority  could  only  have  been  derived  from  royal 
commission.      That  this   was  not  the  only  instance  of  the  kind,  is  shown  by  Mr 
Foss,  who  cites  another  case  (Lives  of  the  Judges,  vol.  i.  p.  26).     There  also  the  king 
sent  a  foreign  prelate  down  as  justiciary  into  the  county,  and  he  empanelled  a  jury 
(Hid.).     Sir  James  Mackintosh  cites  the  former  case,  and  says  "  it  has  much  the  ap- 
pearance of  the  dawn  of  trial  by  jury  "  (History  of  England,  vol.  i.  p.  275).     And  as, 
in  each  instance,  the  judge  fined  one  jury  for  giving  a  wrong  verdict,  and  empanelled 
another,  that  eminent  historian  truly  observes  that  there  was  a  new  trial,  which  im- 
plies a  power  in  the  judge  to  instruct  the  jury  on  the  law.     And  it  is  indeed  stated  in 
the  record  of  the  first  case,  that  a  bishop,  as  eminently  skilled  in  the  law,  came  by  the 
king's  command  to  instruct  the  jury  as  to  the  customs  of  the  realm,  i.e.,  the  law. 
The  substantial  resemblance  between  this  proceeding  and  a  modem  assize  is  manifest. 
It  is  difficult  to  see  in  what  the  two  proceedings  differed.     For  the  county  assizes,  at 
this  dayj  sit  under  commissions  issued  into  the  different  counties,  each  commission 
is  for  the  county;  under  it  the  sheriff  convenes  the  gentlemen  of  the  county  as  the 
grand  jurors,  and  the  farmers  and  traders,  the  representatives  of  the  ancient  free- 
holders, the  suitors  at  the  county  court,  as  jurors.     There  is  still  the  sheriff  and  the 
county  court,  there  is  the  king's  judge  and  the  jury ;  and  the  only  difference  between 
that  proceeding,  and  the  one  which  took  place  on  Penenden  Heath  eight  hundred  years 
ago,  is,  that  the  jurors  then  gave  their  verdict  of  their  own  knowledge.    At  a  later  time, 
the  curia  regis  gradually  rose,  taking  cognizance  first  of  cases  between  the  crown  and  the 
subject,  which  arose  in  the  exchequer,  and  then  of  cases  between  subject  and  subject, 
such  as  afterwards  came  into  the  common  pleas.   The  notion  that  all  this  had  any  con- 
nexion with  feudality  is  mere  error.     It  was  the  progressive  growth  of  law.     The 
judges  who  sat  in  that  high  court  often  went  into  the  counties  to  hold  the  courts 
there,  and  the  justices,  who  had  acquired  experience  in  the  counties,  were  called  to 
that  high  court.     The  serjeants-at-law,  then  beginning  to  be  known,  sat  with  the 
sheriff  or  justiciary  in  the  county  courts  ;  and  the  most  learned  and  eminent  men  in 
the  kingdom,  laymen  or  ecclesiastics,  were  appointed  to  serve  the  crown  as  judges, 
either  in  the  curia  regis,  or  the  courts  of  the  counties.     AH  this  will  be  found 
described  in  the  first  vol.  of  the  Lives  of  the  Judges,  by  Mr  Fobs,  and  its  effect  upon 
the  administration  of  justice  must  be  too  obvious  to  require  to  be  pointed  out.     It  is 
manifest  that  the  decisions  of  these  judges,  either  in  the  counties  or  in  the  curia  regis., 
must  have  had  a  great  effect  in  moulding  procedure,  and  improving  the  law.     And 
we  have  scattered  through  the  Mirror  of  Justice;  numerous  judicial  decisions  and 
many  "  ordinances,"  which  no  doubt  were  no  more  than  judicial  decisions,  of  a  most 
important  character,  and  gradually  modifying  and  improving  the  law,  until  it  reached, 
in'the  reign  of  Henry  II.,  the  form  in  which  we  have  it  presented  to  us  in  the  learned 
treatises  of  GlanviUe  and  of  Bractou.     From  the  18th  Henry  I.,  the  records  of  the 
exchequer  prove  that  king's  justices  went  into  the  counties  on  their  circuits  or  itine- 
racies; and  there  can  be  no  doubt  that  from  the  time  of  the  great  case  of  the  Arch- 
bishop of  Canterbury,  that  course  of  proceeding  was  preserved.     The  result  was  that 
the  county  court  in  its  old  form  lost  its  repute,  and  the  way  was  prepared  for  a  prac- 
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was  separated  from  the  sheriff  (a)  ;  and  the  ealderman,  or  earl,  re- 
ceiving a  feudal  character,  began  to  hold  his  county  court  as  the 
feudal  lords  did  theirs  (b).  This  was  done  by  the  sheriff,  who, 
soon  after  the  Conquest,  if  not  before,  grew  to  be  a  different  person 

tice  which  virtually  destroyed  it,  except  for  comparatively  small  cases.  That  was  the 
practice  of  requiring  the  suitor  to  take  out  a  writ  to  the  sheriff  in  any  case  above  the 
value  of  forty  shillings,  which  was  the  ancient  limit,  according  to  the  Mirror,  of  the 
jurisdiction,  not  of  the  county  courts,  but  of  the  courts  baron  {vide  ante).  Writs  used 
to  be  sued  to  compel  the  sheriff  to  proceed,  and  now  it  was  said  they  were  requh'ed 
to  enable  him  to  proceed.  The  effect  was,  that  the  suitor,  in  all  cases  above  the 
amount,  had  a  writ  out  of  the  king's  court,  and  had  to  pay  a  fee  for  it,  no  doubt 
as  great  as  he  would  have  to  pay  for  a  writ  in  the  king's  court.  The  Mirror 
makes  this  a  great  grievance  ;  money  at  that  time  being  extremely  scarce.  The 
natural  result  was,  that  the  suitors  in  the  more  important  cases  preferred  to  sue  in  the 
king's  court ;  added  to  which,  the  king's  courts  would  remove  the  suits,  it  at  all  im- 
portant. Hence  the  county  court  declined  in  credit.  In  the  reign  of  Henry  I.,  when 
it  was  endeavoured  to  improve  it,  the  bishops  and  barons  were  desired  to  attend  it 
{Leges  Henrici  Prvmi,  c.  ii.) ;  but  in  that  reign,  and  that  of  Henry  II.,  the  king's  judges 
had  long  gone  into  the  counties  on  their  circuits,  and  as  it  was  inconvenient  always 
to  make  the  sheriffs  judges,  or  judges  sheriffs,  they  convened  the  counties  under 
special  commissions  at  county  courts,  independent  of  the  sittings  held  by  the  sheriff, 
and,  of  course,  empanelled  juries.  (They  were  enabled  to  convene  the  men  of  the 
county  by  the  laws  of  Henry  I.,  and  could  easily  direct  juries  to  be  empanelled.) 
Thus,  iu  the  reign  of  Henry  III.,  the  old  county  courts  had  so  far  declined  that  the 
bishops  and  barons  were  excused  from  attendance  {Mirror,  u.  i.)  ;  and,  on  the  other 
hand,  the  resemblance  between  the  old  county  courts  and  the  new  courts  held  by  king's 
judges  was  so  great  that  the  chief  men  of  the  county  considered  they  were  entitled 
to  sit  as  if  they  formed  a  part  of  it.  In  the  reign  of  Richard  II.  this  was  prohibited, 
and  it  was  ordained  that  no  lord,  or  other  in  the  county,  little  or  great,  shall  sit  upon 
the  bench  with  the  justices,  to  take  assizes  in  their  sessions  in  the  counties  of  England 
(20  Jiichard  IL,  c.  iii).  Thus,  then,  the  assizes,  held  by  the  king's  judges  finally  super- 
seded the  old  county  court,  which,  though  in  law  retaining  its  jurisdiction,  in  prac- 
tice virtually  lost  it.  The  change,  it  will  be  observed,  took  not  less  than  three 
centuries  of  progressive  innovation,  and  gradual  alteration,  to  effect  it ;  and  through- 
out the  whole  period  there  was  no  violent  or  sudden  change,  and  the  alteration  was 
effected  so  silently  and  quietly  that  probably  the  people  at  that  period  hardly  observed 
it.  It  is  obvious  that  the  effect  of  this  improvement  in  the  judicature  and  in  the 
procedure  for  the  administration  of  justice,  must  have  had  an  equally  powerful, 
though  equally  unobserved,  effect  in  gradually  moulding  and  modifying  the  law, 

(a)  This  is  not  correct :  it  was  not  the  bishop  who  was  removed  from  the  county 
court,  it  was  the  ecclesiastical  causes  which  were  removed  from  it  to  a  separate  court 
of  the  bishop;  the  reason  assigned  being  that  it  was  not  becoming  that  the  laity 
should  meddle  in  ecclesiastical  matters.  The  edict  was  "  Ne  uUus  vicecomes,  aut  pre- 
positus  seu  minister  regis,  nee  aliquis  laicus  homo,  de  legibus  quae  ad  episcopum  per- 
tinent, se  intromittant,  neo  aliquis  laicus  homo  alium  hominem,  sine  justicia  episcopi 
ad  judicium  adducat  {A.-S.  L.,  v.  i.  495).  There  was  no  idea  of  removing  the  bishop 
from  the  county  court ;  and,  on  the  contrary,  in  the  "  Leges  Henrici  Primi  "  we  find 
it  carefully  provided,  "Interesse  comitatui  debent  episcopi  comities,  et  ceterse 
potestates,  qu«  Dei  leges  et  seculi  negotia  justa  oonsideratione  difaniaut  (c.  xxxi., 
A.-S.  L.,  c.  i.  p.  534)  ;  and  again,  c.  vii.,  "lutersiut  autem  episcopes,  comites,  &o., 
deligenter  intendentes,  &c."  {Ibid.  514). 

(i)  This  is  a  still  greater  mistake.  The  ealderman  was  the  hundredor  and  the  earl 
was  the  Roman  "comes,"  or  chief  of  a  county— our  lord-lieutenant.  The  sheriff 
was,  as  the  Latin  word  indicates,  the  deputy  of  the  earl  or  count— the  viscount ;  and 
he  only  convened  and  presided  at  the  county  court,  at  which  the  freeholders  were  the 
judges.  There  was  no  alteration  in  the  constitution  of  the  county  court,  and  it  could 
not  possibly  have  any  connexion  with  feudality,  for  it  was  simply  a  popular  assembly. 
The  lords  always  held  their  courts  in  their  courts  baron,  quite  independently  of  the 
courts  of  the  hundred  or  county  ;  they  were  distinct  jurisdictions,  and  therefore  no 
alteration  in  their  tenures,  or  in  the  tenures  of  those  who  would  suit  and  serve  in 
other  courts,  could  have  anything  to  do  with  the  courts  of  the  county. 
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from  the  ead  (a).  The  periodical  circuits  henceforth  ceased,  and 
the  count)''  court  and  tourn  were  held  in  a  certain  (,,.,. 
place.  In  the  former,  the  vicecomes  or  sheriff,  ^^  '"* "™' 
acting  for  the  earl,  used  to  preside,  and  the  freeholders,  as  before, 
were  judges  of  the  court.  The  latter,  notwithstanding  the  absence 
of  the  bishop,  soon  afterwards  received  new  splendour  and  import- 
ance from  a  law  of  Henry  I.  (6),  which  required  all  persons,  as 
well  peers  as  commoners,  clergy  as  well  as  laity,  to  give  attendance 
there,  to  hear  a  charge  from  the  sheriff,  and  to  take  the  oath  of 
allegiance  to  the  king.  This  obliged  the  greatest  lords  of  the  king- 
dom to  submit  to  frequent  remembrances  of  their  subordinate  sta- 
tion ;  and  so  contributed  to  draw  closer  the  bands  of  political 
union.  In. other  respects,  these  old  Saxon  courts  seemed  to  con- 
tinue in  their  original  state.  In  the  county  court  were  held  civil 
pleas ;  and  in  the  tourn  were  made  all  criminal  inquiries  (c). 
Every  manor  had  its  court  baron,  where  the  lord  was  to  hold  plea 
and  transact  matters  respecting  certain  rights  and  claims  of  his 
own  tenants,  and  for  the  punishment  of  nuisances  and  misdemean- 
ours arising  within  the  manor ;  from  all  which  courts,  on  failure 
of  justice,  there  lay  an  appeal  to  the  sheriff's  court,  and  from  thence 
to  the  king's  supreme  court.  Many  lords  had  franchises  to  hold 
hundred  and  other  courts,  both  civil  and  criminal ;  and  there  are 
some  few  instances,  where  the  crown  had  granted  to  a  great  lord 
Jura  regalia  of  a  certain  district ;  erecting  it  into  a  county  palatine, 
distinct  from,  and  exclusive  of,  all  jurisdiction  of  the  king's  courts. 
William  granted  the  county  of  Chester  to  Hugh  Lupus  ;  hunc 
totum  comitatum  tenendum  sibi  et  hceredibus  ita  libere  ad  gladium, 
sicut  ipse  rex  tenebat  Angliam  ad  coronam.  The  like  ample  grant 
was  soon  after  made  of  the  bishopric  of  Durham  to  that  prelate  ; 

(a)  This  always  had  been  so.    The  earl  was  the  oaunt,  and  the  sheriff  the  viscount, 

(b)  The  author  cites  no  authority,  and  there  are  only  two  sourceswhence  laws  of  Henry 
I.  can  be  derived:  the  "Leges  Henrici Primi,"  printed  in  the  Anglo-Saxon  Laws,  c.  i., 
p.  510,  and  mentioned  in  the  Introduction  as  a  compilation  made  shortly  after  the 
death  of  that  king  ;  and  the  Mirror  of  Justice,  which  mentions  many  laws  of  the  kings 
between  the  Conquest  and  the  reign  of  Edward  I.  The  former,  the  "Leges  Heiirici 
Primi,"  contains  the  following  as  to  the  county  court  ; — "  Intersint  episoopi,_comites, 
&c.,  deligentur  intendentes,"  &o.  (a  vii.) ;  and  again,  "  Interesse  oomitatui  debent 
episoopi,  oomites,  et  ceterse  potestates,"  &o.  (c.  xxxi.).  But  in  the  Mirror  it  is  stated 
that  Henry  III.  excused  the  bishops,  earls,  barons,  &c.,  from  attendance  at  the  county 
court  (o.  i.  s.  16).  It  is  to  be  observed  that,  under  Henry  I.  and  Henry  II.,  the 
king's  judges  went  into  the  counties  twice  a  year  to  try  eases,  which  superseded 
the  county  courts  ;  and,  in  the  reign  of  Richard  II.,  it  was  enacted  that  no  lord,  great 
or  little,  should  sit  upon  the  bench  with  the  king's  judges. 

(c)  As  already  mentioned,  the  "leet"  was  the  court  of  the  hundred  for  cnmmal 
matters,  and  was  restricted  to  common  nuisances  and  the  like  (27  Assize  ;  22  Ed- 
ward IV.  22,  4  ;  llvd.  4,  31).  A  particular  private  wrong  could  not  be  inquired 
of  there  as  an  assault  (per  MaHvn,  J.  ;  4  Hen.  VI.  10).  Trespass  would  not  lie  in  a 
court-baron,  at  common  law,  where  force  was  used  {Year-hooh,  8  ;  Edw.  J 7.  16) ; 
and  the  sheriff  cculd  not  inquire  in  his  tourn  of  any  new  matter  made  punishable 
by  statute,  but  only  of  pubHc  nuisances  (1  Richard,  3),  The  tourn  or  leet  shall  not 
inquire  of  matters  given  by  statute,  unless  it  is  expressly  said  that  they  shall  be 
Inquired  of  at  the  tourn  or  leet  (Jewr-looh,  4  ;  Edw.  IV.  31),  because  theu:  jurisdic- 
tion was  by  prescription,  and  it  could  only  apply  to  things  ancient. 
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and  in  later  times  grew  up  the  franchise  of  Ely  and  Hexham,  the 
comities  palatine  of  Lancaster  and  of  Pembroke.  ^ 

The  supreme  court  of  ordinary  judicature  established  by  William 
The  curia  the  Concjueror,  was  the  aula  regis,  or  curia  regis  ;  so 
regis.  called,  because  it  was  held  in  the  king's  palace,  before 
himself,  or  his  justices,  of  whom  the  summus  justitiarius  totius 
AnglicB  was  chief.  There  was  also  the  exchequer,  called  curia 
regis  ad  scaccarium  ;2  which  was  held  likewise  in  the  king's  palace, 
either  before  the  king  or  his  grand  justiciary ;  and  though  in 
effect  a  member  of  the  curia  regis,  was  expressly  distinguished 
from  it.  In  what  manner  the  grand  justiciary,  who  presided  in 
both  these  courts,  ordered  or  distributed  between  therh  the  several 
pleas  instituted  there,  or  in  what  manner  these  pleas  were  con- 
ducted, it  is  difficult  at  this  distance  of  time  precisely  to  determine. 
Kespecting  the  nature  of  this  obsolete  judicature,  little  more  can 
be  hoped  than  such  conjectures  as  may  be  founded  on  the  few 
remaining  monuments  of  antiquity.  ^ 

The  curia  regis  consisted  of  the  following  persons :  the  king 
himself  was  properly  head,  and  next  to  him  was  the  grand  justi- 
ciary, who,  in  his  absence,  was  the  supreme  head  of  the  court :  the 
other  members  of  this  court  were  the  great  officers  of  the  king's 
palace ;  such  as  the  treasurer,  chancellor,  chamberlain,  steward, 
marshal,  constable,  and  the  barons  of  the  realm.  To  these  were  asso- 
ciated certain  persons  called  justitice,  or  justitiarii,  to  the  number 
of  five  or  six ;  on  whom,  with  the  grand  justiciary,  the  burthen  of 
judicature  principally  fell ;  the  barons  seldom  appearing  there,  as 
little  valuing  a  privilege  attended  with  labour,  and  the  discussion 
of  questions  ill-suited  to  their  martial  education  (a).     The  justices 

(a)  The  author  cites  no  contemporary  authority  for  all  this  ;  and  there  is  great 
doubt  as  to  the  existence  and  constitution  of  any  such  court,  unless  it  was  the 
exchequer,  which  was  not,  originally,  a  court  of  ordinary  jurisdiction.  The  Mirrw 
of  Juitice,  in  the  earliest  and  most  ancient  part  of  it,  makes  no  mention  of  "  curia 
regis  "  in  that  sense  :  and,  on  the  contrary,  states  that  it  was  ordained  that  freemen 
should  judge  their  neighbours  in  the  county  courts  and  the  courts  of  the  hundred  ; 
and  though  it  is  said  that  plaintiffs  could  have  remedial  writs  from  the  chancery,  the 
form  of  such  writs  is  given,  and  it  is  directed  to  the  sheriff  to  compel  him  to  decide 
the  case ;  all  which  quite  agrees  with  what  appears  even  in  the  "  Leges  Henrici  Primi," 
already  largely  quoted.  There  is  no  allusion  to  the  exchequer  any  more  than  to 
the  chancery,  except  as  an  office.  The  exchequer,  it  is  said,  was  ordained  that  the 
barons  might  assess  the  amercements.  Nothing  is  said  in  this,  the  earlier  and  more 
ancient  chapter,  of  any  king's  court  of  justice,  except  the  county  court,  which  is 
called  curia  regis  in  the  laws  of  Henry  L,  as  we  have  seen.  What  is  said  in 
subsequent  portions  of  the  Mirror  may  refer  to  later  times,  after  Magna  Charta. 
In  the  laws  of  Henry  I.— the  only  source  of  information  on  the  subject,  except 
the  Mirror  (which  only  mentions  the  exchequer,  in  any  passage  which  can  be  referred 
to  a  period  anterior  to  the  Great  Charter)— the  phrase  "  curia  regis  "  is  only  once  used, 
and  then  evidently  applies  to  the  county  courts.  In  a  chapter  (xxix. )  headed,  "  Qui 
debent  esse  judices  regis,"  it  is  said,  "regis  judioes  sunt  barones  comitatus;"  and 
then  It  goes  on  to  treat  of  the  county  court,  and  then  the  next  chapter  (xxx.)  is  headed, 
'  De  hbertate  procerum  m  plaoito  comitatuum ; "  and  the  next  (o.  xxxi.)  directs  that  the 
barons  should  sit  m  the  county  court.  "  Interesse  comitatui  debent  comites,  epis- 
copi,"  &c. ;  and  then  it  is  said,  "  Kecordationem  curia  regis  nulli  negace  licet,"  which 

'  Vide  4  Inst.  211.  s  Wilk.  Leg.  Sax.  288.  3  Mad.  Ex.  67. 
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were  the  part  of  this  court  that  was  principally  considered,  as 
appears  by  the  return  of  writs,  which  was  coram  me  vel  justitiis 
raeis  ;  unless  that  appellation  may  be  supposed  to  include  every 
member  thereof  in  his  judicial  capacity. 

_  All  kinds  of  pleas,  civil  and  criminal,  were  cognizable  in  this 
high  court ;  l  and  not  only  pleas,  but  other  legal  business  arising 
between  parties  was  there  transacted.  Feoffments,  releases,  con- 
ventions, and  concords  of  divers  ■  kinds  were  there  made,  especially 
in  cases  that  required  more  than  common  solemnity.^  Many  pleas, 
from  their  great  importance,  were  proper  subjects  of  inquiry  there ; 

plainly  means  the  county  court,  there  being  no  other  menljoned.  It  will  be  observed 
the  author  cites  no  authority  to  sustain  hia  statements  save  Madox,  whose  work 
is  dedicated  to  the  exchequer.  There  is  no  reason  to  believe  that  there  was  before 
the  Great  Charter  any  proper  king's  court  but  the  exchequer.  In  the  chapter  in 
the  Mirror  of  Justice,  headed,  "  Del  Roy  Alfred,"  in  treating  of  the  courts,  the 
exchequer  is  mentioned  as  "curia  regis,"  but  only  as  an  office;  and  no  other  king's 
court  is  alluded  to.  "  Ordeine  fuit  1' exchequer  en  manner  come  ensuist  perles  peines 
pecunielles  de  comities  et  de  baronnes  en  certaine,  et  aussi  d'  toutes  comities  et 
bardnnes  entirrs  ou  dismembers,  et  que  ceux  amerciaments  pussent  afferred  perles 
barons  del  exchequer,  et  que  envoiast  les  estreates  d'  leur  amerciaments  al  exchequer 
ou  que  ils  pussent  amercies  en  le  court  le  roy."  The  exchequer  was  ordained  for 
pecuniary  penalties  of  baronies  and  earldoms  ;  and  the  amercements  were  "  affeered  " 
(assessed)  by  the  barons  of  the  exchequer,  though  they  might  be  amerced  in  the  king's 
court — i.e.,  in  the  county  court,  which,  in  the  laws  of  Henry  I.,  is  so  called.  The 
Mirror,  even  in  a  passage  not  so  ancient,  says,  "  the  exchequer  is  a  place  which  was 
ordained  only  for  the,  king's  revenue  ;  where  two  knights,  two  clerks,  and  two  learned 
men  in  the  law  are  assigned  to  hear  and  determine  wrongs  done  to  the  king  and  crown 
in  right  of  his  fees,  and  the  penalties  and  accounts  of  bailiffs  and  receivers  of  the 
king's  moneys,  and  the  administrators  of  his  goods,  by  the  oversight  of  one  chief  who 
is  the  treasurer  of  England.  The  two  knights,  usually  called  two  barons,  were  for  to 
affeer  the  amercements  of  earls  and  barons,  the  tenants  of  earldoms  and  baronies  ; 
80  that  none  be  amerced  but  by  his  peers"  (o.  i.  s.  \i).  Then  afterwards,  there  is  a 
passage  more  modern,  "  The  barons  of  the  exchequer  have  jurisdiction  over  receivers, 
and  the  king's  bailiffs,  and  of  alienations  of  lands  and  rights  belonging  to  the  king  and 
to  the  rights  of  the  crown.  The  court  has  a  seal  assigned  to  it  and  a  keeper" 
(c.  iv.  s.  3).  It  is  known  that  there  was  a  royal  seal  before  the  Conquest,  kept 
in  the  exchequer,  and  the  writs  of  chancery  were  sealed  ihere  {Madox,  Exch.  i.  194). 
If  there  was  any  "  curia  regis  "  at  the  time,  it  was  the  exchequer,  apart  from  the  per- 
sonal authority  of  the  king.  In  a  work  of  the  time  of  Henry  II.,  "  Dialogus  de 
Scaccario,"  the  exchequer  is  said  to  have  been  erected  at  the  time  of  the  Conquest. 
Gervasius  Tilburiensis  says,  "NuUi  licet  statuta  scaccariiiufringere,  vel  quamvis  temeri- 
tate  resistere  ;  habet  hoc  enim  quiddam  commune  cum  ipsa  domini  regis  curia  in 
qu4  ipse  in  propria,  personal  jura  dicit " — which  shows,  that  even  so  late  as  the  time 
of  Henry  II.  the  authority  exercised  by  the  king  in  cv/ria  regis  was  in  proprid  per- 
sond;  and  appears  to  imply  that  even  then  there  was  no  regular  judicature  except 
in  the  exchequer.  The  roll  of  the  exchequer  commences  in  the  reign  of  Henry  I., 
and  previous  to  that  time  there  is  no  distinct  evidence  of  a  permanent  office  even  of 
cliief-justiciary,  as  the  person  appointed  to  such  office  appears  to  have  often  exercised 
indiscriminately  the  functions  of  chancellor  and  chief  of  the  exchequer.  So  lately  as  the 
time  of  John,  common  suits  came  into  the  exchequer,  before  the  king  and  his  barons 
and  justices  then  present  (Manning's  Servians  ad  Legem,  xix.,and  Dugdale's  Orig.  Jurid. 
49,  50) ;  and,  on  the  other  hand,  there  is  no  evidence  of  any  king's  court  but  the 
exchequer,  until  after  Magna  Charta,  which  said  that  common  pleas  should  not  be 
decided  in  a  court  which  followed  the  king's  person,  as  the  exchequer  did.  The  pro- 
bability is  that  some  ambiguity  has  arisen  as  to  the  sense  in  which  the  word  "curia' 
was  used,  and  that  at  first  it  meant  the  king's  court,  in  the  sense  of  his  residence, 
where  he  sometimes  in  person  sat,  with  the  chief-justiciary  and  chancellor,  attending 
to  complaints  of  grievances,  originally  as  to  revenue  ;  hence  a/rose  a  court  of  jusHoe. 

1  Mad.  Ex.  70.  *  Ibid.  77. 
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others  were  brought  by  special  permission  of  the  king  and  his 
justices. 

The  course  of  application  to  the  curia  regis  was  of  this  nature. 
The  party  suing  paid,  or  undertook  to  pay,  to  the  king  a  fine  to 
have yMsfo'^zam  e^rec^MTO  in  his  court:  and  thereupon  he  obtained 
a  writ  or  precept,  by  means  of  which  he  commenced  his  suit ;  and 
the  justices  were  authorised  to  hear  and  determine  his  claim. 
These  writs  were  made  out  in  the  name  and  under  the  seal  of  the 
king,  but  with  the  teste  of  the  grand  justiciary  -,  for  the  making 
and  issuing  of  which  (as  well  as  for  other  offices)  the  king  used  to 
have  near  his  person  some  great  man,  usually  an  ecclesiastic,  who 
was  called  his  chancellor,  and  had  the  keeping  of  his  seal :  under 
the  chancellor  were  kept  clerks  for  making  these  writs  («).  It  was 
probably  this  office  of  the  chancellor  that  rendered  him  a  necessary 
member  of  the  curia  regis  ;  to  which,  in  fact,  and  to  the  justices, 
and  not  to  the  king,  suitors  made  their  complaint,  and,  upon  pay- 
ing the  usual  fine,  were  referred  to  the  chancellor  to  furnish  them 
with  a  writ 

As  the  old  establishment  of  the  Saxons  for  determining  common 
pleas  in  the  county  court  was  continued,  very  few  of  those  causes 
were  brought  into  the  curia  regis  (b).     While  men  could  have 

(a)  The  author,  it  will  he  observed,  does  not  cite  any  authority  for  aJl  this  ;  and 
■was  not  aware  of  the  contents  of  the  Miiiror  qf  Justice,  a  work  already  alluded  to 
as  founded  on  one  of  the  age  of  Alfred,  and  containing  the  whole  of  our  judicial 
procedure,  as  it  existed  frotn  the  time  of  the  Conquest  to  the  reign  of  Edward  I., 
when  it  was  completed.  It  is  very  observable  that  this  ancient  work  makes  no  men- 
tion of  any  ' '  curia  regis,"  of  which  so  much  is  said  by  the  author,  unless  it  be  the 
exchequer.  The  chancery,  however,  is  mentioned  as  officina  brevium,  and  the  ex- 
chequer as  the  court  or  office  of  brevium ;  and  it  may  be  observed  that  in  the  his- 
tory of  aU  countries  it  will  be  probably  found  that  fiscal  tribunals  or  functionaries 
are  the  most  ancient  institutions,  and  that  other  judicial  institutions  have  often 
arisen  out  of  them.  Instead  of  the  curia  regis  being  divided  into  the  exchequer  and 
other  courts,  it  rather  appears  that  the  exchequer  was  the  original  court,  and  that 
the  others  arose  out  of  it.  In  the  Mirror  it  is  said,  It  was  ordained  that  every  one 
have  a  remedial  writ  from  the  king's  chancery,  according  to  his  plaint :  "  Ordeine  tuit 
que  chesouu  eyt  de  chancery  I'roy  brief  remedial  a  sa  plaint "  (i,  12).  But  the  form  of 
such  writ  given  is  directed  to  the  sheriff  to  compel  him  to  decide  the  case.  So  else- 
where it  is  said,  "  that  jurisdiction  was  assigned  by  the  king,  by  his  commissions,  or 
writs  " — phrases  used  indiscriminately — "  and  without  a  writ  he  cannot  give  jurisdic- 
tion." But  therewere  the  itinerant  justices,as  appears  elsewhere.  "Andso  our  ancestors 
appointed  a  seal  and  a  chancellor  to  the  same,  to  give  remedial  writs  without  delay." 
These  writs,  it  is  said,  used  to  be  written  in  English  by  a  clerk  of  the  chancery  ;  and 
sometimes  were  directed  to  the  lord  of  the  fee  ;  sometimes  to  the  justices  in  eyre 
(the  commissions) ;  sometimes  to  the  sheriffs,  &o.  (o.  iv.  r».  2).  And  the  writs  not 
returnable  before  the  king  are  returnable  in  chancery  {lb.  «*.  3),  But  in  the  laws  of 
Henry  I.  the  county  court  is  called  the  king's  court,  "  curia  regis  ; "  and  when,  in  ■ 
these  times,  the  king's  justice  is  mentioned,  it  meant  the  itinerant  justices.  Thus 
it  is  said  in  the  Mirror,  that  a  cause  concerning  the  freehold  would  be  suspended 
until  the  coming  of  the  king's  justice  into  the  county  (o.  ii.  s.  28).  The  curia  regis, 
if  there  was  such  a  court,  was  the  exchequer  ;  which  had  not  originally  any  ordinary 
jurisdiction,  and  the  judges  of  which  were  called  justices  of  the  bench,  to  distinguish 
them  from  the  itinerant  justices.  The  common  suits  came  at  last  into  the  exchequer, 
and  then,  when  Magna  Charta  said  they  should  not  follow  the  king,  as  the  exchequer 
did,  the  court  of  common  pleas  arose. 

(6)  It  was  a  law  of  the  Saxons,  confirmed  at  the  Conquest,  that  no  man  could  go 
out  of  the  county  court  unless  on  the  ground  that  a  failure  of  justice  was  inevitable 
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justice  administered  so  near  their  homes,  there  was  no  temptation 
to  imdergo  the  extraordinary  expense  and  trouble  of  commencing 
actions  before  this  high  tribunal ;  but  the  partiality  with  which 
justice  was  administered  in  the  courts  of  arbitrary  and  potent  lords, 
often  left  the  king's  subjects  without  prospect  of  redress  in  the  in- 
ferior jurisdictions :  the  king  and  the  curia  regis  became  then  an 
asylum  to  the  weak.  It  is  not  remarkable,  that  suitors  coming  to 
a  court  under  such  circumstances  should  consent  to  purchase  the 
means  of  redress  by  paying  a  fine.  Upon  such  terms  was  the 
curia  regis  open  to  all  complainants  :  and  the  institution  of  suits 
was  eagerly  encouraged  by  the  officers  of  that  court. 

The  exchequer  was  a  sort  of  subaltern  court,  resembling  in  its 
model  that  which  was  more  properly  called  the  curia  regis  (a). 
Here,  likewise,  the  grand  justiciary,  barons,  and  great  officers  of 
the  palace  presided.  The  persons  who  were  justices  in  the  curia 
regis,  acted  in  the  same  capacity  here  ;  this  court  being  very  little 
else  than  the  curia  regis  sitting  in  another  place,  namely,  ad 
scaccarium  ;  only  it  happened,  that  the  justices,  when  they  sat  at 
the  exchequer,  were  more  usually  called  barons.  The  administra- 
tion of  justice  in  those  days  was  so  commonly  attendant  on  the 
rank  and  character  of  a  baron  that  baro  and  jttstitiarius  were  often 
used  synonymously.  1 

Affairs  of  the  revenue  were  the  principal  objects  of  consideration 

there.  Thus,  in  the  laws  of  William  the  Conqueror,  "  Nemo  querelam  ad  regem 
deferat  nisi  ei  jus  defeoerit,  in  hundreti  vel  in  comitatu"  (o.  43).  This,  which 
embodied  the  Saxon  law,  was  embodied  in  the  Laws  of  Henry  I.,  and  it  is  there 
expounded  what  causes  led  to  a  failure  of  justice,  and  drew  causes  into  the  king's 
cognizance  (c.  33,  De  placito  traotando).  "Defeotus  justitise,  et  violenti  recti  eorum 
destitutio,  est  qui  causas  protrahunt  in  jus  regium."  That  is  to  say,  there  was  then 
a  ground  of  complaint  to  the  king's  extraordinary  jurisdiction  by  reason  of  his  pre- 
rogative ;  for  under  the  head,  "  De  jure  Regis,"  is  "defectus  justitise"  (c.  x.).  Therefore 
there  was  no  ordinary  jurisdiction  between  subject  and  subject,  except  in  the  county 
court ;  and  no  curia  regis  open  to  suitors  ;  the  remedy  being,  so  far  as  appears,  to 
send  down  a  justice  of  the  king  to  hear  the  trial.  In  the  reign  of  Henry  II.,  the 
chancellor  had  obtained  some  kind  of  judicial  jurisdiction  ;  for  a  contemporary  states 
that  he  became  a  remembrancer  in  the  chancery  under  the  celebrated  A'Becket,  and, 
when  he  sat  to  hear  and  determine  causes,  was  a  reader  of  the  bills  and  petitions 
(Fitz-Stephen's  Description  of  London  (pub.  1772),  p.  19).  But  this  may  have  been 
any  of  the  "bills"  or  " petitions  "  for  writs  at  common  law,  just  as  in  the  king's 
bench  the  ancient  mode  of  exercising  jurisdiction  was  upon  "bill"  of  complaint; 
and  the  rolls  of  parliament,  as  late  as  the  reign  of  Edward  I.,  contained  many 
instances  of  petitions  in  respect  of  matters  which  were  redressed  at  common  law. 

(a)  The  reasons  have  already  been  given  for  holding  that  there  was  at  this  time  no 
curia  regis  in  the  sense  of  a  regular  judicial  tribunal,  unless,  indeed,  it  was  the 
exchequer,  in  which,  beyond  all  doubt,  the  king,  and  his  barons,  and  justices  gave 
redress  in  common  suits  as  well  as  in  matters  of  complaint  as  to  the  crown,  as  early 
as  the  reign  of  Henry  II.,  and  possibly  earlier.  Thus  it  is  stated  that  the  prior  and 
monks  of  Abingdon  appealed  to  Ranulph  de  Glanville  in  the  reign  of  Henry  II., 
respecting  the  king's  seizure  of  their  possessions,  and  that  he  was  sitting  in  the 
exchequer  (Dugdale's  Orig.  Jurid.  49).  So  cases  are  stated,  as  late  as  the  reign  of 
John,  in  which  parties  claimed  redress  for  private  wrongs  in  the  exchequer  (Man- 
ning's Serviens  ad  Legem.,  p.  171).  In  the  Abhreviatio  Vlacitorum,  which  contains 
the  earliest  records— except  the  Rolls  themselves — many  such  cases  wiU  be  found, 
and  none  eaxept  in  the  exchequer  prior  to  Magna  Charta. 

1  Mad.  Ex.  134. 
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in  the  court  of  exchequer.  The  superintendence  of  this  was  the 
chief  care  of  the  justiciary  and  barons :  the  cognizance  of  a  great 
number  of  matters  followed  as  incident  thereto;  as  the  kmgs 
revenue  was,  in  some  way  or  other,  concerned  in  the  fees,  lands, 
rights,  and  chattels  of  the  subject ;  and  ultimately  in  almost  every 
thing  he  possessed. 

However,  it  is  thought  the  court  of  exchequer  was  not  so  con- 
fined to  the  peculiar  business  assigned  it,  and  its  incidents,  as  not 
to  entertain  such  suits  of  a  general  nature  as  were  usually  brought 
in  the  curia  regis^ :  and  it  is  probable,  this  usage  of  holding 
common  pleas  at  the  exchequer  continued  till  the  time  when  com- 
mon pleas  were  separated^  from  the  curia  regis;  and  that  both 
courts  ceased  to  hold  plea  of  common  suits  at  the  same  time,  and 
by  the  same  prohibition.  Other  legal  business,  like  that  in  the 
curia  regis,  was  also  transacted  at  the  exchequer :  charters  of  feoff- 
ment, confirmation,  and  release,  final  concords,  and  other  conven- 
tions, were  executed  there  before  the  barons  3;  all  which,  added 
to  the  consideration  that  the  constituent  members  were  the  same, 
put  the  court  of  exchequer  very  nearly  on  an  equality  with  the 
cv/ria  regis. 

By  the  multifarious  and  increasing  business  of  these  two  courts, 
the  grand  justiciary  and  his  assessors  on  the  bench  found  them- 
selves fully  occupied ;  and  as  the  application  to  these  courts 
became  more  frequent,  it  was  judged  necessary,  both  in  aid  of 
themselves  and  in  relief  of  suitors,  to  erect  some  other  tribunal 
Justices     of  the  same  nature.    Accordingly  justices  were  ap- 

itinerant.  pointed  to  go  itinera,  or  circuits  through  the  kingdom, 
and  determine  pleas  in  the  several  counties  (a).     To  these  new 

(a)  It  will  be  obvious,  from  what  has  already  been  stated,  that  the  reasons  here 
assigned  for  the  institution  of  the  circuit  court  is  quite  wrong,  and  the  inference 
from  it  erroneous.  It  has  been  seen  that,  as  the  ordinary  justice  of  the  realm  was 
strictly  local,  the  king's  judges  had  to  go  into  the  counties  to  hold  courts,  and  the 
metropolitan  county  formed  no  exception ;  if,  indeed,  there  was  any  metropolis  then, 
in  our  modern  sense  of  the  term,  and  not  rather  several  chief  cities  or  royal  resi- 
dences, where  the  court  or  council  Bat,  following  the  person  of  the  king  ;  whence  the 
necessity  for  the  provision  in  Magna  Charta  that  the  common  pleas  should  be  fixed 
at  Westminster.  The  constitution  of  the  country,  therefore,  did  not,  for  the  ordinary 
justice  of  the  realm,  provide  any  courts  other  than  those  of  the  counties,  and  hence 
the  necessity  for  remoulding  them  by  sending  down  justices  into  the  counties.  This, 
then,  was  the  original  and  most  ancient  form  of  a  regular  royal  judicature,  as  far  as 
regards  the  ordinary  justice  of  the  realm,  civil  or  criminal;  and  there  was  no  curia 
regis  except  the  exchequer,  the  court  for  the  extraordinaiy  jurisdiction  of  the  revenue, 
and  perhaps  a  kind  of  royal  council  for  matters  partly  political,  party  judicial  It 
was  not  until  some  time  after  the  itinerant  justices  had  exercised  their  jurisdiction 
in  the  counties  that  the  exchequer  exercised  jurisdiction  in  cases  between  subject  and 
subject,  and  some  time  afterwards  we  find  the  court  of  common  pleas.  Thus,  there- 
fore, the  order  of  events  was  exactly  the  contrary  of  what  the  author  supposed,  and 
it  was  not  until  the  necessity  had  arisen  for  settling  the  issues  in  cases  of  importance, 
and  a  regular  procedure  was  devised  for  the  purpose,  that  the  superior  courts,  as  they 
are  now  called,  began  to  rise  in  importance,  and  take  cognizance  of  common  causes, 
in  order  to  determine  matters  of  law.  It  was  quite  in  accordance  vrith  the  policy 
which  had  sent  king's  judges  into  the  counties  to  empanell  parties,  and  direct  them 

'  Mad.  Ex.  141.  "  By  the  Great  Charter.  s  Mad.  Ex.  145. 
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tribunals  was  given  a  very  comprehensive  jurisdiction.  As  they 
were  a  sort  of  emanations  from  the  curia  regis  and  exchequer,  and 
were  substituted  in  some  measure  in  their  place  (except  with  the 
reserva,tion  of  appeal  thereto)  they  were  endowed  with  all  the 
authorities  and  powers  of  those  courts.  These  justices  itinerant  or 
errant,  in  their  several  itinera,  or  eyres,  held  plea  of  all  causes, 
whether  civil  or  criminal,  and  in  most  respects  discharged  the 
office  of  both  the  superior  courts.  The  characters  of  the  persons 
entrusted  with  this  jurisdiction  were  equal  to  the  high  authority 
they  exercised ;  the  same  persons  who  were  justices  in  the  king's 
court_ being,  amongst  others,  justices  itinerant.  They  acted  under 
the  king's  writ  in  nature  of  a  commission ;  and  they  went  generally 
from  seven  years  to  seven  years  ;  though  their  circuits  sometimes 
returned  at  shorter  intervals.  Their  circuits  became  a  kind  of 
limitation  in  criminal  prosecutions,  as  no  one  could  be  indicted  for 
anything  done  before  the  preceding  eyre. 

The  administration  of  justice  in  the  county  and  other  inferior 
courts,  notwithstanding  some  striking  advantages,  was  certainly 
pregnant  with  great  evils  (a).  The  freeholders  of  the  county,  who 
were  the  judges,  were  seldom  learned  in  the  law ;  for  although 
not  only  they,  but  bishops,  barons,  and  other  great  men,  were,  by 
a  law  of  Henry  I.,  appointed  to  attend  the  county  court  (by  which 
they  might,  after  time  and  observation,  qualify  themselves  to  act 
in  the  office  of  magistrates),  the  study  and  knowledge  of  the  laws 
was  confined  to  a  very  few.  Again,  the  determinations  of  so  many 
independent  judges,  presiding  in  the  several  inferior  courts  dis- 
persed about  the  country,  bred  great  variety  in  the  laws,  which,  in 
process  of  time,  would  have  habituated  different  counties  to  different 
rules  and  customs,  and  the  nation  would  have  been  governed  by  a 
variety  of  provincial  laws.  Besides  these  inherent  defects,  it  was 
found  that  matters  were  there  carried  by  party  and  passion.  The 
freeholders,  often  previously  acquainted  with  the  subjects  of  con- 
as  to  the  law,  to  provide  a  judicature  to  settle  the  matters  in  dispute,  to  separate 
matters  of  law,  and  determine  them  before  sending  the  case  into  the  county  for  trial, 
when  perhaps  there  was  nothing  to  try,  and  the  question  resolved  itself  into  one  of 
law.  Hence  it  is  not  until  some  time  after  the  itinera  (which  commenced  soon  after 
the  Conquest)  had  shown  the  necessity  of  this,  that  we  find  superior  courts  engaged 
in  deciding  matters  of  law  in  suits  between  subject  and  subject.  It  is  not  until  the 
time  of  Glanville,  who  was  chief  justiciary  under  Henry  II.,  and  probably  himself 
brought  about  the  change,  that  we  find  a  curia  regis  as  a  regular  judicial  tribunal. 

(a)  What  follows,  which  is  in  substance  taken  from  Lord  Hale's  history,  is  quite  in 
accordance  with  what  may  be  gathered  from  the  language  used  in  the  Laws  of  Henry 
I.  already  quoted.  "Defeotus  justicise,  et  violenti  recti  eorum  destitutio,  est  qui 
causas  protrahunt  in  jus  regium  "  (c.  33).  And  elsewhere,  "  Et  si  quisquam,  violenta 
recti  destitutione,  in  hundretis  vel  congruis  agendorum  locis  causam  suam  ita  turb- 
averit,  ut  ad  comitatus  audientiam  pertrahatur,  perdat  eum,  &c.  Si  uterque  necessario 
desit,  prepositUB  et  saoerdos,  et  quatuor  de  melioribus  villse  assint  pro  omnibus  qui 
nominatim  non  erunt  ad  placitum  submoniti.  Idem  in  hundreto  decrevimus  obser- 
vandum  de  causis  singulis,  justis  examinationibus  audiendis  de  domini  vel  propositi  et 
meliorum  hominum  praesentia"  (o.  7).  The  object  was  to  get  causes  submitted  to  a 
select  body  of  the  better  sort  of  f  eeholders,  sworn  to  decide  the  case ;  which  was  a  jury. 
At  the  end  of  the  chapter,  the  author  cites  an  instance  of  this, — already  mentioned. 
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troversy,  or  with  the  parties,  became  heated  and  interested  in 
causes  ;  which,  added  to  the  influence  of  great  men,  on  whom  they 
were  too  much  dependent  by  tenure  or  service,  rendered  these 
courts  extremely  unfit  for  cool  deliberation  and  impartial  judgment. 
Nor  were  these  difficulties  remedied  by  the  power  of  bringing  writs 
of  false  judgment,  and  thereby  removing  a  cause  into  the  curia 
regis,  though  the  penalty  of  amercement  on  the  suitors  of  the 
county  court,  for  errors  in  judgment,  was  sufficiently  severe.  If 
these  objections  lay  against  the  king's  courts  in  the  county,  much 
more  did  they  against  those  of  great  lords  ;  who  made  the  awards 
of  justice  subservient  to  their  own  schemes  of  power  and  aggran- 
disement. 

Besides  these,  there  were  reasons  of  a  political  nature  which 
dictated  an  establishment  of  this  kind :  this  was,  to  obviate  the 
mischiefs  arising  to  the  just  prerogatives  of  the  crown  from  the 
many  hereditary  jurisdictions  introduced  under  the  Norman  system. 
A  judicial  authority  exercised  by  subjects  in  their  own  names, 
must  considerably  weaken  the  power  of  the  prince  ;  one  of  whose 
most  valuable  royalties,  and  that  which  most  conciliates  the  con- 
fidence and  good  inclinations  of  his  people  is,  the  power  of  provid- 
ing that  justice  should  be  duly  administered  to  every  individual. 
Though  the  appeal  from  the  hundred  to  the  court  of  the  sheriff 
(an  officer  of  the  king)  so  far  kept  a  check  upon  the  jurisdiction  of 
lords,  yet  it  was  still  to  be  wished  that  the  inconvenience  of 
appeals  should  be  precluded,  and  that  justice  should  be  admin- 
istered in  the  first  instance  by  judges  deriving  their  commission 
from  the  king.^  If  these  reasons  induced  the  crown  to  promote 
such  an  institution  as  this ;  the  state  of  things  in  the  country  was 
sufficient  reason  with  the  people  to  desire,  with  the  most  ardent 
wishes,  the  occasional  visits  of  a  regal  jurisdiction,  like  that  of  the 
eyre. 

It  is  not  easy  to  determine  the  exact  period  when  this  establish- 
ment oi  justices  itinerant  was  first  made  (a).    It  has  long  been  the 

(a)  The  rolls  of  the  exchequer  show  that  they  went  regularly  as  early  as  18  Henry 
I.,  and  there  is  every  reason  to  believe  they  went  earlier,  and  soon  after  the  Conquest. 
Instances  indeed  occur  under  the  Conqueror,  in  which  prelates  were  sent  down  into 
the  counties  under  the  king's  writ  or  commission  to  hear  causes  tried  in  the  county 
courts.  The  celebrated  case  in  Kent,  mentioned  by  the  author,  is  mentioned  in  Dug- 
dale's  Orig.  Jwrid.,  21 ;  and  the  record  is  given  at  length  by  Lord  Coke,  and  by  Selden 
in  his  notes  to  Eadmerus.  And,  as  already  seen,  the  Laws  of  Henry  I.  make  mention 
of  summons  by  the  king's  justices  to  the  men  of  the  county  to  attend  them  in  these 
sittings  in  the  counties,  "  Qui  ad  oomitatem  secundum  legem  submonitua,  venire  no- 
luerit,  culpa  sit,"  &c.  (Leg.  Hen.  Pr.,  o.  xxix.).  So,  under  the  head  "  De  summoni- 
tionibus," — "  qui  summonitionem  regis  susceperit,  et  dimiserit,"  &c.  (o.  xlii.).  So 
"  De  superessione  comitatus, — Qui  secundum  legem  submonitus  a  iustica  regis  ad 
comitatum  venire  supersederit,"  &c.  (liii.).  That  the  form  of  commission  as  given  in 
Bractou  had  been  framed  with  reference  to  these  laws  will  be  manifest,  "  Sciatis  quod 
constituimus  vos  justiciarum, nostrum,  una  cum  dilectis  et  fidelibua,  &c,, ad  itinerandum 
per  comitatum;  ut  de  omnibus  assisis  et  placitis,  tam  corouse  uostrae  quam  aliis,  se- 
cundum quod  in  brevi  de  generali  summonitione  inde  vobis  direoto  plenius  continetur." 
A  general  writ  of  summons  was  addressed  to  aU  the  justices  {Dug.  Orig.  Jurd.,  62). 
'  Litt.  Hen.  II.  vol.  v.  273. 
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common  opinion,  that  they  were  first  appointed  in  the  council  held 
at  Nottingham,  or,  as  some  say,  at  Northampton,  in  the  twenty- 
second  year  of  Henry  II.,  a.d.  1176,  when  the  king,  by  the  advice 
of  the  great  council,  divided  the  realm  into  six  circuits,  and  sent 
out  three  justices  in  each  to  administer  justice. 

It  is  true,  that  the  first  mention  of  these  justices,  in  'our  old 
historians,  is  under  this  year ;  but  it  has  been  proved  from  the 
authority  of  records  in  the  exchequer,'^  that  there  had  been  justices 
itinerant,  to  hear  and  determine  civil  and  criminal  causes,  in  the 
eighteenth  year  of  the  reign  of  Henry  I.,  and  likewise  justices  in 
eyre  for  the  pleas  of  the  forest.  It  also  appears  by  the  same 
authority,  that  in  the  twelfth,  and  from  thence  to  the  seventeenth 
of  King  Henry  IL  a.d.  1171,  justices  of  both  kinds  had  been  con- 
stantly sent  into  the  several  counties.  It  is  thought,^  that  the  first 
appointment  of  justices  itinerant  was  made  by  Henry  I.,  in  imita- 
tion of  a  like  institution  in  France,  introduced  by  Louis  le  Gros ;  3 
that  in  the  reign  of  King  Stephen,  continually  agitated  by  intestine 
commotions,  this  new-adopted  improvement  was  dropped-,  and 
was  again  revived  by  Henry  II.,  who  at  length  fixed  it  as  a  part  of 
our  legal  constitution.  It  appears  from  the  records  above  alluded 
to,  that  during  great  part  of  the  reign  of  Henry  II.  pleas  were  held 
in  the  counties  by  the  justices  itinerant  from  year  to  year. 

The  itinera,  or  circuits  appointed  at  the  council  of  Northamp- 
ton were  six  ;  on  each  of  which  went  three  justices.  The  counties 
assigned  to  each  of  these  circuits  were  as  follow  :  in  one,  the  coun- 
ties of  Norfolk,  Suffolk,  Oambridffe,  Huntingdon,' Bedford,  Buck- 
ingham, Essex,  Hertford;  in  another,  Lincoln,  Nottingham,  Derby, 
Stafford,  Warwick,  Northampton,  Leicester;  in  another,  Kent, 
Surrey,  Southampton,  Sussex,  Berks,  Oxford  ;  in  another,  Here- 
ford,  Gloucester,  Worcester,  Salop ;  in  another,  Wilts,  Dorset, 
Somerset,  Devon,  Cornwall ;  in  another,  York,  Richmond,  Lancas- 
ter, Copland,  Westmoreland,  Northumberland,  Cumberland. 

About  three  years  after  this  (a.d.  1179),  some  alteration  was 
made  in  this  arrangement  of  itinera  ;  for,  at  a  great  council  held 
at  Windsor,  the  kingdom  was  parcelled  out  into  four  circuits  only, 
in  the  following  order  :  in  the  first  were  the  counties  of  Southamp- 
ton, Wilts,  Gloucester,  Dorset,  Somerset,  Devon,  Cornwall,  Berks, 
Oxford;  in  the  second,  Can^idge,  Huntingdon,  Northampton, 
Leicester,  Warwick,  Worcester,  Hereford,  Stafford,  Salop  ;  in  the 
third,  Norfolk,  Suffolk,  Essex,  Hertford,  Middlesex  (the  county  of 
Middlesex  not  being  included  in  the  former  division  at  aU),  Kent, 
Surrey,  Sussex,  Buckingham,  Bedford  ;  in  the  fourth,  Notting- 
ham, Derby,  York,  Northumberland,  Westmoreland,  Oumberla7id, 
Lancaster.  As  each  of  these  itinera  contained  more  counties  than 
the  former  division,  they  had  also  more  justices  assigned :  the  first 
three, had  each  five  justices;  and  the  last,  which  was  much  the 

1  Mad.  Ex.  96.  "  Litt.  Hen.  II.  vol.  iv.  271. 

3  But  see  Schmidt  des  Deutchen  Geschichte,  vol.  1.  586,  and  the  Missi  appointed  by 
Charles  the  Great,  vol.  ii.  121. 
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greatest  circuit,  had  six.^  There  is  no  mention  of  any  further 
alteration  of  the  circuits  during  the  period  of  which  we  are  now 
treating. 

The  justices  appointed  in  the  year  1176,  were  directed  (a)  and 

(a)  The  author  hardly  gives  the  meaning  accurately,  "  Quid  justiciae  faciant  omnes 
justioiaa,  et  rectitudines  spectantes  ad  Dominuam  Begis,  et  ad  coronam  suam  per  breve 
domini  regis  vel  illorum  qui  in  ejus  loco  erunt  de  feodo  dimidii  militis  et  infra  ;  nisi 
tarn  grandis  sit  querela  quod  nou  poseit  deduci  sine  domino  rege,  vel  talis  quam  justicse 
ei  reponunt  pro  dubitatione  sua,  vel  ad  illos  qui  a  loco  ejus  erunt,"  i,e.,  the  chief 
justiciaries  or  justices  of  the  curia  regis,  for  it  was  held  in  the  time  of  John  that  all 
pleas  held  before  the  king's  justices  were  held  before  him  and  held  before  the  chief  jus- 
ticiary {Abbreviatio  Placitorum,  in  anno  2  Johan.)  And  there  was  a  distinction  between 
them  and  the  itinerant  justices.  The  justices  itinerant  could  only  hold  pleas  of  lands 
by  writ,  and  cases  even  under  the  value  mentioned  could  be  sent  to  the  king's  superior 
courts,  "  pro  dubitatione,"  i.e.,  for  their  difficulty.  It  may  be  mentioned  here  that  in 
the  Abbreviatio  Placitorum,  and  also  scattered  through  Bracton  and  the  Mirror,  are 
many  brief  abstracts  and  reports  of  cases  decided  before  these  justices  itinerant,  whose 
judicial  labours  tended  immensely  to  d^evelop  the  law,  and  especially  to  improve  pro- 
cedure. Thus,  in  the  Mirror  (c.  4,  s.  21 ),  mention  is  made  of  the  course  taken  by  Martin 
de  Pateshall,  a  very  able  justice  itinerant  of  those  days,  whose  writings  as  usual  are 
also  repeatedly  reported  in  Bracton.  These  are  the  earliest  law  reports  in  our  language. 

It  is  to  be  observed  that  these  circuits  of  the  itinerant  justices  are  not  to  be  con- 
founded with  the  circuits  of  the  judges  of  the  superior  courts  afterwards  held ;  for 
these  itinerant  justices  were,  as  will  have  been  seen,  of  an  inferior  grade  to  the  judges 
of  the  king's  superior  court ;  whereas,  in  later  times,  the  judges  themselves  went 
circuit,  as  they  still  do  now.  The  itinerant  justices  were  a  far  more  numerous  body, 
but  they  formed  a  fine  judicial  school  from  whence  the  king's  superior  courts  were 
constantly  recruited ;  and,  on  the  other  hand,  sometimes  the  judges  of  the  superior 
courts  may  have  gone  the  itineraries.  These  justices  itinerary,  who  were  sometimes 
the  sheriffs,  were  a  kind  of  intermediate  grade  or  order  between  the  sheriff  and  the 
superior  courts.  The  sheriff  himself  was  often  made  a  king's  justice  by  the  king's 
writ,  for  the  purpose  of  trying  a  particular  case  touching  the  freehold,  or  of  greater 
amount  than  his  ordinary  jurisdiction ;  and  then,  as  Bracton  says,  he  acted  as  justice 
of  the  king.  The  itinerant  justices  marked  the  next  step  in  the  improvement  of  our 
judicature.  And  it  is  extremely  interesting  to  observe  by  what  slow  and  gradual 
steps  the  improvement  was  effected,  which,  it  will  be  seen,  was  a  necessary  step  in 
the  improvement  of  the  lajw.  A  study  of  their  decisions,  as  stated  by  Bracton  in  his 
great  Treatise,  will  illustrate  this ;  and  the  very  fact  that  this  great  lawyer  should  so 
have  cited  them,  strongly  shows  the  influence  and  effect  they  had  in  improving  the 
law.  He  cites  them  throughout  his  work,  and  almost  on  every  page  one  or  more  such 
citations  occur.  They  are  cited  by  the  county,  and  the  year  of  the  king,  with  the 
name  of  the  case,  "  tft  probatum  in  rotulo  de  termino  Paschae  anno  regis  Henrici 
decimo  sexto,  in  comitatu  Oxonise  de  Pray  Pinchard,"  &c.  (fol.  367).  He  often  cites 
the  celebrated  Martin  de  Pateshall,  mentioned  in  the  Mirror,  and  cites  a  case  "  de 
ultimo  itinere,  Martin  de  Pateshall,  in  comitatu  suff."  (f.  32).  The  circuits  of  the 
itinerant  justices  are  set  down  in  Hoveden,  p.  337,  and  are  quoted  in  Hale's  History 
'  of  the  Common  Law,  p.  143.  Bracton,  in  his  book  De  Corona,  treats  largely  of  the 
authority  of  the  justices  itinerant,  and  sets  forth  the  terms  of  their  commission  (lib. 
iii.  c.  17,  fol.  115),  which  extended  to  all  pleas  of  the  crown  and  all  its  franchises,  &c. 
Upon  reading  the  commission,  it  is  suggested  that  the  senior  justice  shall  deliver  a 
kind  of  charge  to  the  men  of  the  county  (the  grand  jury),  as  Martin  de  Pateshall  was 
used  to  do,  "  Si  justitiams  placuerit,  quidam  major  eorum  et  discretior  publicfe  coram 
omnibus  proponat  quae  sit  causa  adventus  eorum,  et  quae  sit  utilitas  itinerationis 
et  quae  commoditas  si  pax  obsevetur  et  proponi  solent  verba  ista  per  Martin  de  Pate- 
shall. In  primis,  de  pace  domini  regis  et  justitia  ejus  violata  per  mHrdritores  et 
robbatores,  et  burglatores,"  &c.  (Ibid.)  They  were  to  try  with  juries,  for  it  is  said, 
"  Etiam  possunt  juratores  xu  de  alio  itinere,  argui  de  perjurio.  ut  in  anno  regis  Hen. 
nono,  de  quodam  Henrico  Eomband  in  comitatu  Hertford  {Ibid.,  f.  117) ;  and  though 
flight  afforded  a  presumption  of  guUt,  yet  evidence  was  heard  {Ibid.  fol.  128). 

1  Vide  Leg.  Ang.  Sax.  p.  332,  333. 
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empowered  to  do,  in  their  itinera,  all  things  of  right  and  justice 
which  belonged  to  the  king  and  his  crown,  whether  commenced  by 
the  king's  writ  or  that  of  his  vicegerent,  where  the  property  in 
question  was  not  more  than  half  a  knight's  fee  ;  unless  the 
matter  was  of  such  importance  that  it  could  not  be  determined  but 
before  the  king ;  or  the  justices  themselves,  on  account  of  any  diffi- 
culty therein,  chose  to  refer  it  to  the  king,  or,  in  his  absence,  to 
those  who  were  acting  for  him.  They  were  commanded  to  make 
inquisition  concerning  robbers,  and  other  offenders,  in  the  counties 
through  which  they  went ;  they  were  to  take  care  of  the  profits  of 
the  crown,  in  its  landed  estates  and  feudal  rights  of  various  sorts, 
as  escheats,  wardships,  and  the  like ;  they  were  to  inquire  into 
castle-guards,  and  send  the  king  information  from  what  persons 
they  were  due,  in  what  places,  and  to  what  amount ;  they  were  to 
see  that  the  castles  which  the  great  council  had  advised  the  king  to 
destroy  were  demolished,  under  pain  of  being  themselves  prosecuted 
in  the  king's  court ;  they  were  to  inquire  what  persons  were  gone 
out  of  the  realm,  that  if  they  did  not  return  by  a  certain  day  to 
take  their  trial  in  the  king's  court,  they  might  be  outlawed ;  they 
were  to  receive,  within  a  certain  limited  term,  from  all  who  would 
stay  in  the  kingdom,  of  every  rank  and  condition  (not  even  ex- 
cepting those  who  held  by  tenures  of  villenage),  oaths  of  fealty  to 
the  king,  which  if  any  man  refused  to  make,  they  were  to  cause 
him  to  be  apprehended  as  the  king's  enemy  ;  and,  moreover,  they 
were  to  oblige  all  persons  from  whom  homage  was  owing,  and  who 
had  not  yet  done  it,  to  do  it  to  the  king  within  a  certain  time, 
which  the  justices  themselves  were  to  fix. 

The  principal  part  of  these  injunctions  was  given  in  consequence 
of  the  late  civil  war ;  but  some  Constitutions  made  at  Clarendon, 
relating  both  to  civil  and  criminal  justice,  were  renewed  at  this 
same  council  at  Northampton  ;  and  the  justices  itinerant  then  ap- 
pointed were  sworn  to  observe  and  execute  those  regulations  in 
every  point  (a).  Amongst  other  provisions  of  this  statute,  the  jus- 
tices were  to  cause  recognition  to  be  made  whether  a  man  died 
seised  of  land  concerning  which  any  doubt  had  arisen  ;  and  they 
were  likewise  to  make  recognition  de  novis  disseisinis} 

This  was  the  whole  authority  given  to  the  justices  itinerant  by 
the  statute  of  Northampton  ;  how  the  objects  of  their  jurisdiction 

(o)  It  is  to  be  observed  that  it  appears  from  the  Mirror,  and  from  some  passages 
in  the  chronicles,  that  there  had  been  an  ancient  usage,  even  before  the  Conquest, 
for  the  kings,  at  first  in  person,  and  afterwards  by  their  justiciaries,  to  go  once  in 
seven  years  into  the  counties,  to  observe  and  enforce  the  course  of  justice,  and  these 
circuits  were  called  "  eyres,"  or  "  iters,"  for  which  the  more  frequent  itineraries  of  jus- 
tices were  substituted.  These  justices,  however,  had  other  things  to  do  beside  ad- 
minister justice.  They  had  also  to  look  after  fines  and  amercements  and  forfeitures 
for  the  crown,  and  there  is  reason  to- believe  that  this,  rather  than  a  zeal  for  justice, 
caused  them  to  be  sent  on  these  missions,  where  they  became  so  intolerable  in  their 
exactions  that  the  people  petitioned  that  they  should  not  be  sent  so  often  ;  but  only, 
as  the  "justices  in  eyre"  had  been — once  in  seven  years. 

>  Litt.  Hen.  II.  vol.  iv.  275,  406. 
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were  multiplied  will  presently  appear,  when  we  come  to  mention 
those  schedules,  called  capitula  itineris,  which  used  to  be  delivered 
to  the  justices  for  their  direction.  In  executing  the  kmg's  com- 
mission, the  plan  of  this  institution  was  improved  still  further,  for, 
that  justice  might  not  always  be  delayed  in  criminal  cases  till  the 
justices  itinerant  came  into  the  country,  commissions  used  to  be 
occasionally  issued,  empowering  the  justices  therein  named  to  make 
a  delivery  of  the  gaol  specified  in  the  commission  ;  that  is,  they 
were  by  due  legal  examination,  to  determine  the  fate  of  all  the 
prisoners,  ordering  a  discharge  of  such  who  were  acquitted  upon 
trial,  and  continuing  in  further  custody,  or  otherwise  directing 
punishments  to  be  inflicted  on  those  who  should  have  been  con- 
victed of  any  crime.  But  when  these  commissions  were  first 
brought  into  use,  it  does  not  appear. 

It  was  some  time  after  the  appointment  of  justices  itinerant  that 
a  court  made  its  appearance   under  the  name  of 

The  bene  .  ifj^^cum  or  bench,  as  distinguished  from  the  curia 
regis  (a).  This  court,  like  that  of  the  justices  in  eyre,  was  pro- 
bably erected  in  aid  of  the  cieria  regis;  and  it  is  observable,  that 
the  curia  regis  ceased  to  entertain  common  pleas  in  its  ordinary 
course  much  about  the  same  time  when  the  bancum,  or  bench,  is 
supposed  to  have  been  erected.  It  is  not  likely  this  alteration  was 
made  uno  ictu,  but  by  degrees.  It  had  evidently  been  the  usage 
to  hold  pleas  in  the  banh  before  the  charter  of  King  John,  as  justi- 
iiarii  nostri  de  banco  are  therein  mentioned ;  so  that  the  clause 
declaring  that  communia  placita  nan  sequantur  curiam  nostram, 
sed  teneantur  in  certo  loco,  can  no  otherwise  be  understood,  than 
as  contributing  to  settle  and  confirm  what  had  been  begun  before. 
In  truth,  the  existence  of  the  bench,  and  oi  the  justitiarii  de  banco, 
appears  from  records  in  the  reign  of  Kichard  I.  At  that  period 
certain  descriptions  came  in  use  which  were  not  before  known,  and 
which  plainly  and  clearly  mark  the  existence  of  such  a  court ; 
such  as,  curia  regis  apud  Westmonasterium,  justitiarii  regis  apud 
Westmonasterium,  or  de  Westmonasterio,  bancum,  and  justitiarii 
de  banco  ;i  from  all  which  it  may  be  collected,  that  common  pleas 
were  at  this  time  moving  off  from  the  curia  regis,  and  were 

(o)  It  is  conceived  that  this  is  erroneous,  and  that  the  phrase  justices  of  the  bench 
meant  justices  of  the  curia  regis  (i.e.,  as  is  believed,  the  exchequer),  to  distinguish 
them  from  the  justices  itinerant,  vpho  were  an  inferior  grade  or  order,  and  were  not, 
moreover,  permanent  j  udges,  but  were  only  appointed  for  particular  itinera  or  circuits, 
and  were  not  always  the  regular  judges,  nor  indeed  at  first  were  any  so.  Hence 
naturally  the  regular  judges  of  the  king's  supreme  court  were  called  justices  of  the 
hench.  In  the  Abbrematio  Placitorum  in  anno  2  Johannis,  Is  a  case  in  which  the 
Abbot  of  Leicester,  being  sued  before  the  justices  of  the  bench,  pleaded  a  charter  of 
exemption  from  suit,  except  before  the  king  or  his  chief  justiciary  ;  and  it  was  held 
that  pleas  heard  before  the  justices  of  the  bench  were  in  law  heard  before  the  king. 
It  was  otherwise  of  justices  itinerant,  and  it  was  to  them  the  charter  applied. 
Common  pleas  were  then  heard  before  the  curia  regU,  i.e.,  the  exchequer  •  numerous 
records  attest  this,  anterior  to  the  time  of  the  Great  Charter. 

1  Mad.  Ex.  539,  540. 
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frequently  determined  in  a  certain  place,  whose  style  was  meant 
to  be  described  in  those  expressions.^ 

It  has  been  observed,^  that  after*  the  erection  of  the  bank,  the 
style  of  the  superior  court  began  to  alter ;  and  the  proceedings 
there  were  frequently  said  to  be  coram  rege,  or  coram  domino  rege; 
and  in  subsequent  times  the  court  was  styled  curia  regis  coram 
ipso  rege,  or  coram,  nobis,  or  coram  domino  rege  uhicunque  fuerit, 
&c.,  as  at  this  day.2  However,  it  was  still  called  aula  regis,  curia 
regis,  curia  nostra,  curia  magna. 

As  the  exchequer  was  a  member  of  the  curia  regis,  and  a  place 
for  determining  the  same  sort  of  common  pleas  as  were  usually 
brought  in  the  curia  regis,  the  separation  of  such  pleas  from  that 
court  did  considerably  affect  the  exchequer.  The  clause  in  King 
John's  charter  equally  concerned  both  courts :  curiam  nostrum 
meant  the  exchequer,  as  well  as  the  court  properly  so  called. 

Thus  have  we  seen  this  grand  institution  of  the  Normans  dilat- 
ing its  influence  over  the  whole  kingdom,  encroaching  on  the 
ancient  local  tribunals  of  the  people,  by  drawing  into  its  sphere  all 
descriptions  of  causes  and  questions  ;  till  having  exerted,  as  it  were, 
its  last  effort,  in  sending  forth  the  new  establishments  of  justices 
itinerant  and  justices  of  the  bench,  it  disappeared  by  degrees  from 
the  observation  of  men,  and  almost  from  the  records  of  antiquity, 
having  deposited  in  its  retirement  the  three  courts  of  common 
law  now  seen  in  Westminster  Hall :  the  court  coram  ipso  rege, 
since  called  the  king's  tench  ;  the  bench,  now  called  the  common 
pleas  ;  and  the  modern  court  of  exchequer. 

The  court  of  chancery  probably  acquired  a  separate  existence 
much  about  the  same  time.     The  business  of  the 
chancellor  was  to  make  out  writs  that  concerned  pro-       ^ "  *''°®'^- 
ceedings  pending  in  the  curia  regis  and  the  exchequer  (a).     He 

(a)  This  was  the  original  province  of  the  chancellor,  and  the  chancery  was  an  office 
ages  before  it  was  a  court,  though  the  chancellor  was  a  member  of  the  "  curia  regis." 
The  chancery  was  officina  hvevium,  and  in  a  chapter  in  the  Mirror  of  Justice,  headed 
"  Del  Eoy  Alfred,"  i^  so  described :  "  Ordeine  fuist  que  chesoun  eyt  del  chancery 
I'Eoy  brief  remedial  a  sa  pleint,  sans  nul  difficulty,  et  que  chescun  ust  I'process  de  la 
jour  de  son  plea  sans  le  seale  1' Judge  ou  de  la  partie."  And  then,  after  mentioning 
the  exchequer  as  the  "  Court  le  Roy  "  •  "  Ordeine  f uit  que  le  court  le  Roy  soit  overt  a 
touts  plaintiffs  per  que  ila  ussent  sans  delay  briefs  remedials  aussi  lieu  sur  le  Roy 
come  sur  autre  del  people  d'chescun  injury."  And  a  specimen  of  such  a  writ  is  given  : 
"  Ordeine  fait  que  chescun  plaintiff  ust  brief  remedial  a  son  Viscount  ou  al  Seignior 
del  fee  en  cest  forme.  Questus  est  nobis  quod  D.,  &c.,  et  ideo  tibi  (vices  nostras  in 
hac  parte  committentes)  precipimus  quod  causam  iUam  audias  et  legitime  fine 
decidas."  Now  the  antiquity  of  this  chapter  of  the  Mirror  is  manifest :  first,  from 
the  very  form  of  this  writ,  which  commands  the  sheriff  himself  to  decide  the  cause, 
and  does  not  mention  any  writ  to  bring  the  case  into  the  king's  court,  as  in  later 
times  was  the  course,  but  is  obviously  only  designed  to  compel  the  sheriff  to  hear  the 
case  in  the  county  court ;  so  that  it  is  obvious  that,  at  that  time,  the  "  curia  regis  " 
did  not  itself,  in  the  first  instance,  hear  common  pleas  between  party  and  party ;  the 
old  Saxon  system  of  local  jurisdiction  still  continued.  Next,  the  antiquity  of  the 
passage  appears  from  its  mentioning  the  exchequer  as  the  only  "  curia  regis "  then 
known,  so  that  the  passage  must  have  been  written  before  the  Magna  Charta. 

I  Mad.  Ex.  343.  "  Ibid.  544. 
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used  to  seal  and  supervise  the  king's  charters,  and,  whenever  there 
arose  a  debate  concerning  the  efficacy  or  policy  of  royal  grants,  it 
was  to  his  judgment  and  discretion  that  a  decision  upon  them  was 
referred.  He  used  to  sit  with  the  chief  justiciary  and  other  barons 
in  the  curia  regis  and  at  the  exchequer,  in  matters  of  ordinary 
judicature  and  on  questions  of  revenue :  though  it  was  to  the  latter 
court  he  seemed  mostly  allied  in  his  judicial  capacity.^  Mr  Madox, 
observing  that  the  rolls  of  chancery  begin  in  the  reigns  of  Richard 
and  John  to  be  distinct  from  those  of  the  exchequer  (a  method  of 
arrangement  not  observed  before), ^  is  inclined  to  think  that  the 
chancellor  began  about  that  time  to  act  separately  from  the  ex- 
chequer. In  this  conjecture  he  strengthens  himself  by  a  corro- 
borating fact,  as  he  imagines.  In  the  absence  of  King  Eichard  out 
of  the  realm,  William  de  Longchamp,  chief  justiciary  and  chan- 
cellor, was  removed  from  the  former  office  by  the  intrigues  and 
management  of  John  earl  of  Morton,  the  king's  brother.  After 
this,  it  is  thought,  he  might  discontinue  his  attendance  at  the  ex- 
chequer ;  and  the  business  of  the  chancery,  which  before  used  to 
be  done  there,  might  be  transferred  by  him  to  another  place,  and 
put  into  a  new  method ;  in  which  it  might  be  judged  proper  and 
convenient  to  continue  it  ever  after,  separate  and  independent. 

If  this  conjecture  may  be  admitted,  concerning  an  establishment 
beyond  the  reach  of  historic  evidence,  the  court  of  chancery  was 
erected  into  a  distinct  court  nearly  at  the  same  time  when  the 
other  three  received  their  present  form  and  jurisdiction ;  which 
wiU  go  a  great  way  towards  justifying  one  part  of  the  maxim  of 
the  common  lawyers,  that  the  four  courts  of  Westminster  Hall  are 
all  of  equal  antiquity ;  though  it  refutes  the  other  part  of  it,  that 
they  have  been  the  same  as  they  now  are  from  time  immemorial. 

The  chancery  was  the  officina  jv^titice,  the  manufactory,  if  it 
may  be  so  called,  of  justice,  where  original  writs  were  framed  and 
sealed,  and  whither  suitors  were  obliged  to  resort  to  purchase 
them  in  order  to  commence  actions,  and  so  obtain  legal  redress. 
For  this  purpose  the  chancery  was  open  all  the  year ;  writs  issued 
from  thence  at  all  times,  and  the  fountain  of  justice  was  always 
accessible  to  the  king's  subjects.  The  manner  in  which  the  busi- 
ness there  was  conducted,  seems  to  have  been  this  :  the  party  com- 
plaining to  the  justices  of  the  king's  court  for  relief,  used  to  be 
referred  to  the  chancellor  (in  person,  perhaps,  originally),  and  re- 
lated to  him  the  nature  of  his  injury,  and  prayed  some  method  of 
redress._  Upon  this,  the  chancellor  framed  a  writ  applicable  to  the 
complainant's  case,  and  conceived  so,  as  to  obtain  him  the  specific 
redress  he  wanted,     When  this  had  been  long  the  practice,  such  a 

Braoton,  writing  after  the  charter,  speaks  of  the  sheriff  as  deciding,  under  a  writ  like 
the  above,  called  a  Justicies,  causes  he  could  not,  ex  officio,  decide,  which  marks  a 
great  change,  for  it  is  manifest  from  the  chapter  in  the  Mirror  that  there  was  ori- 
gmally  no  other  court  but  that  of  the  county,  for  common  suits,  in  the  first  instance. 

1  Mad.  Ex.  131.  s  /jj^.  133. 
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variety  of  forms  had  been  devised,  that  there  seldom  arose  a  case 
in  which  it  was  required  to  exercise  much  judgment ;  the  old 
forms  were  adhered  to,  and  became  precedents  of  established 
authority  in  the  chancellor's  office.  After  this,  the  making  of 
writs  grew  to  be  a  matter  of  course ;  and  the  business  there  in- 
creasing, it  was  at  length  confided  to  the  chancellor's  clerks,  called 
clerici  cancellarice,  and  since  curstores  cancellarice.  A  strict  ob- 
servance of  the  old  forms  had  rendered  them  so  sacred,  that  at 
length  any  alteration  of  them  was  esteemed  an  alteration  of  the 
law,  and  therefore  could  not  be  done  but  by  the  great  council.  It 
became  not  unusual  in  those  times  for  a  plaintiff,  when  no  writ 
could  be  found  in  chancery  that  suited  his  case,  to  apply  to  parlia- 
ment for  a  new  one. 

Thus  far  the  chancellor  seemed  to  act  as  a  kind  of  ojQficer  of 
justice,  ministering  to  the  judicial  authority  of  the  king's  courts. 
The  chancellor's  character  continued  the  same,  after  this  separa- 
tion, as  it  had  been  before,  without  any  present  increase  or  diminu- 
tion. In  the  reign  of  Henry  II.  he  was  called  the  second  person 
in  the  government,  by  whose  advice  and  direction  all  things  were 
ordered.  He  had  the  keeping  of  the  king's  seal ;  and,  beside  the 
sealing  of  writs,  sealed  all  charters,  treaties,  and  public  instru- 
ments. He  had  the  conduct  of  foreign  affairs,  and  seems  to  have 
acted  in  that  department  which  is  now  filled  by  the  secretaries  of 
state.  He  was  chief  of  the  king's  chaplains,  and  presided  over  his 
chapel.  His  rank  in  the  council  was  high ;  but  the  great  justi- 
ciary had  precedence  of  him.i  He  is  said  to  have  had  the  pre- 
sentation to  all  the  king's  churches,  and  the  visitation  of  all  royal 
foundations,  with  the  custody  of  the  temporalties  of  bishops  ;  but 
those  writers  who  have  taken  upon  them  to  speak  fully  of  the 
office  of  chancellor,  say  nothing  of  any  judicial  authority  exercised 
by  him  at  this  time.  In  the  curia  regis  he  was  rather  an  officer 
than  judge ;  but  as  he  assisted  there,  so  he  was  sometimes  asso- 
ciated with  the  justices  in  eyre.^  There  is  no  notice,  even  in  writers 
of  a  later  date  than  this,  neither  in  Bracton  nor  Fleta,  that  the 
chancellor,  after  he  sat  separate  from  the  exchequer,  exercised  any 
judicial  authority,  or  that  the  chancery  was  properly  a  court;  but 
it  is  always  spoken  of  as  an  office  merely,  bearing  a  certain  re- 
lation to  the  administration  of  justice,  in  the  making  and  sealing 
of  writs. 

Notwithstanding  the  hereditary  lords  absented  themselves  so 
so  entirely  from  the  cwia  regis,  they  still  retained  an  judicature  of 
inherent  right  of  judicature,  which  resided  in  them  tiie  council. 
as  constituent  members  of  the  council  of  the  king  and  kingdom. 
When  the  curia  regis  was  divided,  and  the  departments  of  ordinary 
judicature  were  branched  out  in  the  manner  we  have  just  seen,  the 
peauliar  character  of  this  council,  now  separated  and  retired  within- 
itself,  became  more  distinguishable. 

1  Mad.  Ex.  42,  43;  Litt.  Hen.  11.  vol.  ii.  312.  "  Mad.  Bi.  42. 
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This  council  was  of  two  kinds  and  capacities :  in  one,  it  was  the 
national  assembly,  usually  called  magnum  concilium,  or  commune 
concilium  regni  (a);  in  the  other,  it  was  simply  the  council,  a,nd 
consisted  of  certain  persons  selected  from  that  body,  together  with 
the  great  officers  of  state,  the  justices,  and  others  whom  the  king 
pleased  to  take  into  a  participation  of  his  secret  measures,  as  per- 
sons by  whose  advice  he  thought  he  should  be  best  assisted  in 
affairs  of  importance.  This  last  assembly  of  persons,  as  they  were 
a  branch  of  the  other,  and  had  the  king  at  their  head,  were  con- 
sidered as  retaining  some  of  the  powers  exercised  by  the  whole 
council.  As  they  both  retained  the  same  appellation,  and  the  king 
presided  in  both,  there  was  no  difference  in  the  style  of  them  as 
courts ;  they  were  each  coram  rege  in  concilia,  or  coram  ipso  rege 
in  concilio,  till  the  reign  of  Edward  I.,  when  the  term  parliament 
was  first  applied  to  the  national  council ;  and  then  the  former  was 
styled  coram  rege  in  parliwmento. 

The  judicial  authority  of  the  barons,  which  still  resided  with 
them  after  the  dissolution  of  the  curia  regis,  was  this :  they  were 
the  court  of  last  resort  in  all  cases  of  error ;  they  explained  doubt- 
ful points  of  law,  and  interpreted  their  own  acts  ;  for  which  pur- 
pose the  justices  used  commonly  to  refer  to  the  great  council 
matters  of  difficulty  depending  before  them  in  the  courts  below. 
They  heard  causes  commenced  originally  there,  and  made  awards 
thereupon;  and  they  tried  criminal  accusations  brought  against 
their  own  members. 

The  council,  properly  so  called,  seems  to  have  had  a  more  ordi- 
nary and  more  comprehensive  jurisdiction  than  the  commune  con- 
cilium ;  which  it  was  enabled  to  exercise  more  frequently,  as  it 
might  be,  and  was  continually  summoned ;  while  the  other  was 
called  only  on  emergencies.  In  the  court  held  coram  rege  in  con- 
cilio, there  seems  to  have  resided  a  certain  supreme  administration 
of  justice,  in  respect  of  all  matters  which  were  not  cognizable  in 
the  courts  below :  this  jurisdiction  was  both  civil  and  criminal. 
They  entertained  inquiries  concerning  property  for  which  the  ordi- 
nary course  of  common-law  proceeding  had  provided  no  redress, 
and  used  to  decide  ex  cequo  et  bono,  upon  principles  of  equity  and 
general  law.  All  offences  of  a  very  exorbitant  kind  were  proper 
objects  of  their  criminal  animadversion.  If  the  persons  who  had 
taken  part  in  any  public  disorder  were  of  a  rank  or  description  not 
to  be  made  amenable  to  the  usual  process,  or  the  occasion  called 

(a)  All  that  relates  to  the  subject  of  concilio  regni,  or  concilio  regis,  or  cui-ia  regis, 
which  in  early  times  very  likely  meant  very  much  the  same  thing,  is  involved  in  ob- 
scurity. The  author,  it  will  be  observed,  cites  no  contemporary  authority,  and  it  is 
believed  that  all  that  exists  has  already  been  cited  in  the  notes,  except,'  perhaps, 
a  passage  in  Glanville,  in  which,  speaking  of  the  assize  or  trial  of  real  actions,  he  says, 
"  Est  autem  assisa  regale,  quoddam  beneficium  dementia  principis,  de  concilio  pro- 
cerum  populis  indultum  ;"  to  which,  perhaps,  it  may  be  added  that  several  passages  in 
the  Mirror  speat  of  ordinances  of  kings  on  the  subject  of  the  law,  or  the  admmstra- 
tion  of  justices,  which  no  doubt  meant  ordinances  made  by  the  king,  with  the  counsel 
of  his  chief  officers  of  state,  the  principal  barons,  &c. 
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for  something  more  exemplary  than  the  animadversion  which  could 
be  made  by  ordinary  justices,  these  were  reasons  for  bringing  in- 
quiries before  the  council :  in  these,  and  some  other  instances,  as 
well  touching  its  civil  as  criminal  jurisdiction,  it  acted  only  in 
concurrence  with,  and  in  aid  of,  the  courts  below. 

Thus  was  the  administration  of  justice  still  kept,  as  it  were,  in 
the  hands  of  the  Hng,  who,  notwithstanding  the  dissolution  of  his 
great  court,  where  he  presided,  was  still,  in  construction  of  law, 
supposed  to  be  present  in  all  those  which  were  derived  out  of  it. 
The  style  of  the  great  council  was  coram  rege  in  concilio,  as  was 
that  of  his  ordinary  council  for  advice.  The  chancery,  when  it 
afterwards  became  a  court,  was  coram  rege  in  cancellarid  ;  and 
the  principal  new  court  which  had  sprung  out  of  the  curia  regis, 
was  coram  ipso  rege,  and  coram  rege  ubicimque  fuerit  in  Anglid. 

The  separation  of  ecclesiastical  causes  from  civil,  of  the  spiritual 
was  not  the  least  remarkable  part  of  the  revolution  """rt. 
our  laws  underwent  at  the  Conquest  (a).     The  joint  jurisdiction 

(a)  There  is  no  subject  upon  whieh  the  aiithor  fell  into  greater  error  than  this.  It 
was  a  complete  fallacy  to  suppose  that  the  separation  of  ecclesiastical  causes  from 
civil  first  took  place  on  the  occasion  of  the  decree  here  adverted  to,  which  merely 
enforced  it.  The  distinction  between  ecclesiastical  and  secular  causes  is  drawn 
throughout  the  Saxon  laws  with  great  acuteness,  as  has  been  shown.  Several  of  the 
kings  were  so  careful  to  draw  it,  that  they  separated  their  ordinances  ecclesiastical, 
made  either  in  synods  or  councils,  from  their  secular  laws,  made  in  the  council.  (See 
the  laws  of  Edgar,  Ethelred,  Athelstane,  and  Canute,  Ang.-Sax.  Laws,  vol.  i.).  And 
these  again  were  distinguished  from  the  canons  and  constitutions  of  the  prelates,  made 
of  their  own  authority  in  ecclesiastical  synods,  which  form  quite  a  distinct  collection 
(A  ng.-Sax.  Laws,  T.  ii.).  And  it  was  Ukewise  distinctly  recognised  that  the  adminis- 
tration of  the  ecclesiastical  law  belonged  to  the  bishops,  though  it  might  be  enforced 
by  the  secular  law.  Thus  Edward  lays  down  in  his  ecclesiastical  laws  that  men  in 
holy  orders  who  were  immoral  were  worthy  of  what  the  canon  had  ordained — that  is, 
to  forfeit  their  possessions  (A.-S.  L.,  v.  i.  p.  245).,  So,  if  any  one  committed  homi- 
cide, he  was  not  to  come  into  the  king's  presence  until  he  had  done  penance,  as  the 
bishop  might  teach  (Laws  Ed.  Ecc,  3  ;  Ibid.  p.  267) ;  and  then,  in  the  secular  laws, 
this  is  enforced  further  (Ibid.  p.  249).  So  the  laws  of  Ethelred  speak  of  fines  as 
secular  correction  for  divine  purposes  (Ibid.  p.  319).  So  the  ecclesiastical  laws  of 
Canute  lay  down  that  men  of  every  order  submit  each  to  the  law  which  is  becoming 
to  him  (Ibid.  p.  315);  and  then  the  secular  law  says  that  if  a  man  in  holy  orders 
commit  a  crime  worthy  of  death,  let  him  be  seized  and  held  to  the  bishop's  doom 
(Ibid.  403).  And  so  Alfred  hanged  a  judge  who  judged  a  clerk  to  death  over  whom 
he  had  not  cognizance  (Mirror,  c.  v.  213-236).  So  the  distinction  was  drawn  clearly 
in  the  laws  of  the  Confessor,  collected  by  the  Conqueror  ;  "  A  sancta  ecclesia,  per 
quam  rex  et  regnum  solide  subsistere  haberent,  pacem  et  libertatem  concionati  sunt 
dicentes  (o.  i.).  "  Et  si  aliquis  excommunicatus  ad  emendacium,  ad  episcopum  venerit, 
absolutus  eundo  et  redeundo  pacem,  Dei  et  sanctSB  ecclesiae  habeat.  Et  si  pro  justicia 
episoopi  emendare  noluerit,  ostendat  regi,  ut  rex  constringat  forisfactorem,  ut  emendet 
cui  forisfeoit,  et  episcopi  et  sibi "  (c.  ii.).  "  Quicuuque  de  ecclesia  teuuerit,  vel  in  feudo 
ecclesiae  manserit,  alioubi  extra  curiam  ecclesiaticam  non  placitabit ;  si  in  aliquo  f  oris- 
factum  habuerit,  donee,  quod  absit,  in  curia  ecclesiastica  de  recto  defioerit "  (c.  iv.). 
"  Si  quis  sanctse  ecclesise  pacem  fregerit,  episcoporum  tum  est  justicia  "  (Ibid.  p.  444). 
The  distinction,  then,  was  well  established,  and  was  not  now  first  drawn,  but  only 
enforced ;  and  enforced,  not  by  taking  the  bishop  from  the  county  court,  but  by  taking 
the  ecclesiastical  causes  from  that  court,  and  remitting  them  to  the  court  of  the 
bishop.  The  edict,  therefore,  was  in  aid  of  episcopal  jurisdiction,  and  merely  en- 
forced the  existing  law.  It  did  not  purport  to  be,  nor  was  it,  a  new  law  ;  it  was  a 
charter  declaratory  of  and  enforcing  the  established  law  of  the  land,  that  spiritual 
matters  were  for  the  bishop.    It  recited  that  it  was  issued  with  the  consent  and 
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exercised  in  the  Saxon  times  by  the  bishop  and  sheriff  was  dissolved, 
as  has  been  before  mentioned,  by  an  ordinance  of  William ;  and 
the  bishop  was  thenceforth  to  hold  his  court  separate  from  that  of 
the  sheriff.! 

This  ordinance  of  William  is  comprised  in  a  charter  relating  to 
the  bishopric  of  Lincoln ;  and  therein  he  commanded,  "  that  no 
bishop  or  archdeacon  should  thenceforward  hold  plea  de  legihus 
episcopalibus  in  the  hundred  court,  nor  submit  to  the  judgment  of 
secular  persons  any  cause  which  related  to  the  cure  of  souls ;  but 
that  whoever  was  proceeded  against  for  any  cause  or  offence 
according  to  the  episcopal  law,  should  resort  to  some  place  which 
the  bishop  should  appoint,  and  there  answer  to  the  charge,  and  do 
what  was  right  2  towards  God  and  the  bishop,  not  according  to 
the  law  used  in  the  hundred,  but  according  to  the  canons  and  the 
episcopal  law."  In  support  of  the  bishop's  jurisdiction,  it  was 
moreover  ordained,  "that  should  any  one,  after  three  notices,  refuse 
to  obey  the  process  of  that  court,  and  make  submission,  he  should 
be  excommunicated ;  and,  if  need  were,  the  assistance  of  the  king 
or  the  sheriff  might  be  called  in.  The  king,  moreover,  strictly 
charged  and  commanded,  that  no  sheriff,  jarcupositus  sive  minister 
regis,  nor  any  layman  whatsoever,  should  intromit  in  any  matter 
of  judicature  that  belonged  to  the  bishop."  §  This  is  the  whole  of 
that  famous  charter. 

When  the  spiritual  court  was  once  divided  from  the  temporal, 
different  principles  and  maxims  began  to  prevail  in  that  tribunal. 
The  bishop  thought  it  noways  unsuitable,  that  subjects  of  a  differ- 
ent nature  from  those  concerning  which  the  temporal  courts 
decided,  should  be  adjudged  by  different  laws  ;  and,  being  now 
out  of  the  influence  and  immediate  superintendence  of  the  tempo- 
ral judges,  he  was  very  successful  in  introducing,  applying,  and 
gaining  prescription  for  the  favourite  system  of  pontifical  law,  to 
which  every  churchman,  from  education  and  habit,  had  a  strong 
partiality.  The  body  of  canon  law  soon  exceeded  the  bounds 
which  a  concern  for  the  government  of  the  church  would  naturally 
affix  to  it.  Instead  of  confining  their  regulations  to  sacred  things, 
the  canonists  laid  down  rules  for  the  ordering  of  all  matters  of  a 
temporal  nature,  whether  civil  or  criminal  (a).     The  buying  and 

counsel  of  the  prelates,  and  it  concludes  thus  :  "Hoc  etiam  interdico,  ut  aliquis  laicus 
homo,  de  legibus  quse  ad  episoopum  pertinent  se  intromittaut,  nee  aliquis  laicus 
homo  alium  hominem  sine  justicia  episcopi  ad  judicium  adduoat "  (A.-S.  L.,  v.  i.  p. 
496).  "  The  language  of  the  charter,"  says  Sir  J.  Mackintosh,  "  and  probably  its  iinme^ 
diate  effect,  was  favourable  to  clerical  independence  "  {Hist.  Eng.,  v.  i.  p.  113).  It  is 
true  that  the  acute  historian— for  once  in  error,  and  not  aware  of  subsequent  laws 
recognising  and  even  enforcing  the  attendance  of  the  prelates  in  the  county  courts- 
went  on  to  observe  that  the  effect  was  to  withdraw  them  from  the  courts  •  a  manifest 
mistake.  The  bishops  continued  to  sit  in  the  court  (Leges  Henrici  Primi  c  vii  11). 
(a)  Only  in  foro  consdentwi,  and  as  part  of  the  great  moral  duty  of'  iustice  ;  in 
order  to  ascertain  breaches  of  it,  with  a  view  to  spiritual  correction.     In  times  when 

I Z^l-  T^^-  !''^-  «^^ ■  ^"'"^ooo^''  *^^-  "  -P»^«« rectum. 

>  Wilk.  Leg.  Aiig.  Sax.  pp.  292,  293. 
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selling  of  land,  leasing,  mortgaging,  contracts,  the  aescentTsiPiMer- 
itance ;  the  prosecution  and  punishment  of  murder,  theft,  receiving 

there  was  really  no  law,  this  vraa  very  necessary ;  and  the  Roman  ecclesiastics  founded 
upon  the  Roman  law  a  system  of  Christian  jurisprudence  of  great  use  and  value, 
which  ha.d,  as  already  has  been  shown,  had  a  great  influence  on  the  formation  of  our 
own  law.     Moreover,  it  should  be  observed  that  the  law  of  England  fully  recognised 
the  canon  law  for  the  purposes  of  spiritual  correction,  and,  indeed,  to  a  great  extent 
enforced  it.     This  has  been  already  shown  in  the  Saxon  laws,  being  confirmed  by  the 
Conqueror,  and  it  will  have  been  seen  that  these  laws  repeatedly  recognised  the  canon 
law  and  the  right  of  the  bishops  to  apply  it  in  the  exercise  of  their  spiritual  authority. 
So  the  law  of  the  Conqueror,  already  alluded  to,  distinctly  recognised  this  spiritual 
jurisdiction  and  canon  law,  for  it  directed — "  ut  nuUus  episcopus,  de  legibus  episco- 
palibus,  amplius  in  hundreto  placita  teneaut,  neo  causam  quae  ad  regimen  animarum 
pertinet,    ad   judicium    secularium   hominem  aducant :    sed    quicunque  secundum 
episcopales    leges,  de  quacunque  causa    vel    culpa,    iuterpellatus  fuerit,  ad  locum 
quem  ad  hoc  episcopus  elegerit  veniat,  ibique  de  causa  vel  culpa  sua  respondeat: 
et  non  secundum  hundret,  sed  secundum  canones  et  episcopales  leges,  rectum  Deo  et 
episoopo  suo  faoiat."     So  that  the  very  object  of  the  separation  of  the  ecclesiastical 
orders  from  the  secular,  was  to  maile  the  ecclesiastical  court  to  administer  a  law 
d/ifferent  from  the  secular  law ;  and  having  its  own  sentences  and  penalties  ;  those,  of 
course,  consisting  only  of  the  deprivation  of  spiritual  privileges,  so  far  as  the  church  was 
concerned  ;  and  hence  it  was  that  the  same  law  went  on  to  provide,  that  if  a  party 
set  at  nought  the  episcopal  sentence,  he  might  be  excommunicated,  and  that  then  to 
vindicate  this  sentence  the  temporal  power  might  be  called  in — "  et  si  opus  fuerit  ad 
hoc  vindioandum,  fortitude    et  justicia    regis  vel  vicecomitis  adhibeatur."      This, 
which  was  only  in  accordance  with  the  Saxon  laws,  collected  by  the  Conqueror,  (see 
the  Lwws  of  the  Conqueror,  o.  vi.),  was  going  further  than  the  canon  laws,  which  only 
of  themselves  deal  with  spiritual  privileges,  and  can  only  enforce  the  sentence  by 
deprivation  of  those  privileges.     But  as  the  temporal  law  upheld  the  ecclesiastical 
courts  in  the  exercise  of  their  jurisdiction,  even  where  the  law  they  administered  was 
different  from  the  secular  law  on  the  subject,  it  could  be  no  ground  of  objection,  as 
the  author  appears  here  to  imply,  that  their  law  was  different.     It  was  necessarily 
so,  because  it  was  in  foro  consieeniice  ;  and  every  one  knows  that,  quite  apart  from 
peculiar  religious  obligations,  the  measure  of  justice  prescribed  by  conscience,  is  often 
larger  than  the    measure  prescribed  by  law.     In  so  far  as  great  offences   against 
national  law  were  concerned,  as  murder  or  robbery,  there  might  be  no  difference  between 
the  spiritual  law  and  the  secular  law,  though  as  to  the  mode  of  trial  there  would  be 
great  difference  ;  and  men  of  any  education,  or  acquaintance  with  the  principles  of 
intelligent  procedure,  could  hardly  do  otherwise  than  revolt  at  the  absurdity  of  the 
ordeal,  or  the  brutality  of  the  trial  by  battle.  And,  accordingly,  in  the  Mirror,  it  is  said 
— "  that  Christianity  suffered  not  that  men  be  by  such  wicked  arts  cleared,  if  one  may 
otherwise  avoid  it,"  (c.  iii.  s.  23).     And  all  through  the  Saxon  laws  it  has  been  seen 
there  was  a  gradual  endeavour  to  get  rid  of  the  ordeal,  by  making  it  only  the  last 
resort,  in  failure  of  other  modes  of  trial,  and  by  the  end  of  the  reign  of  John  it  was 
obsolete.    But  it  prevailed  all  through  the  reign  of  Henry  II.,  and  trial  by  battle  pre- 
vailed much  longer.    And  while  the  law  was  in  this  barbarous  state,  it  is  not  to  be 
wondered  at  that  the  ecclesiastics,  while,  on  the  one  hand,  it  was  their  utmost  en- 
deavour to  improve  it,  as  to  the  laity,  should,  on  the  other  hand,  object  to  its  appli- 
cation to  the  clergy.     Hence,  it  has  been  seen,  it  was  undoubted  law  under  the 
Saxons  that  a  "  clerk "  or  ecclesiastic,  was  not  liable  to  trial  in  the  temporal  courts  ; 
and  thus  it  is  recorded,  in  the  Mirror,  that  Alfred  hanged  a  judge  who  had  caused 
execution  to  be  done  upon  a  "  clerk,"  because  he  had  no  power  over  him.    While  as 
to  the  property  of  the  church,  it  was  equally  clear  that  the  secular  courts  had  no 
jurisdiction.     Thus,  one  of  the  laws  of  the  Confessor  was — "  quicumque  de  ecclesia 
tenuerit,  vel  in  feudo  ecclesije  manserit,  alicubi  extra  curiam  eoclesiasticam  non  placi- 
tabit,  si  in  aliquo  forisfactum  habuerit,  donee  quod  absit,  in  curia  ecclesiastica  de  recto 
deficerit,"  (c.  4).    In  an  age  when  the  administration  of  justice  was  still  so  turbulent 
and  barbarous,  it  was  natural  that  the  property  and  persons  of  ecclesiastics  should  be 
exempt  from  it.      On  the  other  hand,  from  a  similar  cause,  some  matters,  even  of  a 
secular  character,  came  under  the  cognizance  of  civil  courts,  as,  for  example,  testaments. 
In  an  age  when  none  but  the  ecclesiastics  could  read  or  write,  it  was  a  matter  of 
necessity  that  testaments  should  be  entrusted  to  their  care,  and  it  was  natural  that 
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of  thieves,  frauds  ;  these,  and  many  other  objects  of_  temporal  judi- 
cature, are  provided  for  by  the  canon  law ;  by  which,  and  which 
alone,  it  was  meant  the  clergy  should  be  governed  as  a  distinct 
people  from  the  laity.  This  scheme  of  distinct  government  was, 
perhaps,  not  without  some  example  in  the  practice  of  the  primitive 
times ;  when  it  was  recommended  that  Christian  men  should  ac- 
commodate differences  among  themselves,  without  bringing  scan- 
dal on  the  Church  by  exposing  their  quarrels  to  the  view  of  tempo- 
ral judges.  For  this  purpose,  bishops  had  their  episcoporum 
ecdici,  or  church-lawyers ;  and,  in  after  times,  their  ofSBlcials  or 
chancellors  ;  and  when  the  empire  had  become  Christian,  the  like 
practice  continued,  for  similar  reasons,  with  regard  to  the  clergy  (a). 
But  this,  which  was  in  its  design  nothing  more  than  a  sort  of  com- 
pact between  the  individuals  of  a  fraternity,  was  exalted  into  a 
claim  of  distinct  jurisdiction,  exclusive  of  the  temporal  courts,  for 
all  persons  who  came  under  the  title  of  clerks,  and  for  many  objects 
which  were  said  to  be  of  a  spiritual  nature  (6).     This  attempt  was 

the  cognate  subject  of  intestacy  should  also  be  confided  to  them,  on  account  of  their 
being  acquainted  with  the  rules  of  descent,  and  capable  of  making  a  proper  division 
of  the  property  among  all  the  next  of  kin ;  a  matter  sometimes  of  much  nicety. 
These  two  heads,  however,  of  civil  jurisdiction,  the  exclusive  jurisdiction  over  eccle- 
siastics, and  the  special  jurisdiction  over  testaments  and  intestacy,  were  obviously 
exceptional ;  and  arose  out  of  the  barbarism  of  the  age.  Abstracting  these,  what  re- 
mained of  the  ecclesiastical  jurisdiction  was  entirely  inforo  consdentim,  and  a  matter 
of  mere  spiritual  censure  or  correction.  The  sentences  of  the  church  could  only  be 
enforced  by  deprivation  of  spiritual  privileges,  and  its  highest  punishment  was  excom- 
munication, which  was  merely  putting  out  of  the  communion  and  society  of  the 
church  a  person  who  set  at  nought  its  laws.  The  author  observes  truly,  a  little 
further  on,  that  the  canon  law  first  known  in  the  country  was  formed  by  permission 
and  under  authority  of  the  government,  and  seemed  to  be  supported  by  arguments  of 
expediency.  The  existence  of  a  church  called  for  a  set  of  regulations  for  the  direc- 
tion and  order  of  its  various  functions.  This  was  admitted,  and  under  that  notion  » 
body  of  canonical  law  had  been  suffered  to  grow  up  for  a  long  course  of  years. 

(o)  That  the  Eoman  law,  and  the  Saxon  law  following  it,  went  much  further  than 
this,  has  already  been  shown. 

(6)  That  this  was  the  law  of  England  has  already  been  shown  from  the  Saxon  laws, 
and  can  be  shown  from  Bracton,  who,  writing  in  the  reign  of  Henry  III,  having  lived 
and  died  after  the  reign  of  Henry  II.,  laid  it  down  distinctly,  that  even  in  cases  of 
murder  the  kings  justices  had  no  power  to  try  clerks,  for  that  they  could  not  be 
touched  in  life  or  limb  until  degraded,  and  that  the  king's  courts  could  not  degrade 
them,  and  therefore  they  could  not  try  those  whom  they  could  not  punish,  wherefore 
they  were  to  be  delivered  to  the  bishop.  "  Et  ideo  si  petatur,  erit  liberandus  curiae 
Christianititis— quia  non  habebit  Eex  de  eo  prisonam  quem  judicare  non  potest,  nee 
clericos  degradare,  quia  non  potest  eos  ad  ordines  promovere,"  {De  Corona,  lib.  iii. 
c.  ix.,  p.  124).  And  Bracton  goes  on  to  say  that  the  punishment  of  degradation 
ought  to  suffice,  as  the  man  ought  not  to  be  punished  twice  for  the  same  offence,  the 
very  pomt  used  by  Archbishop  A'Becket  in  the  case  which  gave  rise  to  the  claim  of 
civil  jurisdiction.  "  Cum  autem  clericus  sic  de  crimine  convictus  degradetur— non 
sequitur  alia  poena  pro  uno  delicto,  vel  pluribus  ante  degradationem  perpetratis. 
Satis  enim  suffioit  ei  pro  poena  degradatio  :  quae  est  magna  capitis  diminutio,"  though 
he  goes  on  to  say  that  if  the  bishop  would  not  put  him  to  his  purgation  in  the  mat- 
ter, &c.  Bracton  mentions  that  in  a  case  of  apostasy  which  had  happened  in  the  time  of 
"the  good  Archbishop  (Beoket),  a  priest  who  had  apostatised  and  had  been  degraded 
was  burnt  by  the  lay  authorities.  "  Statim  fuit  igne  traditus  per  manum  lai?alem." 
This  was  according  to  the  ancient  law  of  the  country,  as  shown  by  the  Mirror  of 
Justice,  a  striking  illustration  of  the  barbarism  of  the  age.  It  was  an  age  however  in 
which,  as  also  appears  by  the  Mirror,  men  often  burnt  others  to  death,  £md,  Uterally 
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favoured  by  the  separation  now  made,  in  this  country,  between  the 
spiritual  and  temporal  judges. 

In  the  gradual  increase  of  this  clerical  judicature,  separate  from 
the  temporal  courts,  we  see  the  means  by  which  the  ecclesiastics, 
in  after  times,  were  enabled  to  perfect  their  scheme  of  independent 
sovereignty,  in  the  midst  of  secular  dominion  ;  whereby  they 
assumed  powers  dangerous  to  the  crown  and  the  political  freedom 
of  the  state. 

The  increase  of  the  clergy  in  power  and  consequence  was  owing 
to  the  influence  of  the  civil  and  canon  law.  With  these  instru- 
ments they  ventured  to  encounter  the  established  authority  of  the 
municipal  law,  whose  dictates  were  so  opposite  to  their  grand 
schemes  of  ecclesiastical  sovereignty. 

Such  an  entire  destruction  had  been  made  of  every  establish- 
ment by  the  Saxon  invaders,  that  the  Koman  law  of  the  oMi  and 
was  quite  eradicated  (a).     The  only  remains  of  this     <=anoii  law. 
law  that  could  be  picked  up  in  the  Saxon  times,  were  from  the 

"  put  them  into  the  fire,"  as  the  book  says,  "  for  hatred  and  revenge,"  (c.  ii.  p.  8), 
so  that  there  was  a  distinct  head  of  the  criminal  law  about  "Iwners," — those  who 
burn  houses  or  men  for  hatred  and  revenge.  "And  if  any  one  put  a  man  into  the  fire," 
&o.  In  an  age  in  which  men  burnt  each  other  alive  for  revenge,  they  were  not 
likely  to  scruple  at  doing  it  by  way  of  punishment.  The  criminal  code  of  the  Saxons 
and  Kormans  was  dreadfully  cruel;  mutilation  was  ordained  by  Canute  and  the 
Conqueror,  and  enacted  by  Henry  II.  with  peculiar  cruelty,  men's  feet  being  cut  off, 
and  as  apostates  were  burnt,  poisoners  were  boiled.  It  seems  scarcely  credible,  but 
is  the  fact,  that  the  punishment  of  burning  women  for  murdering  their  husbands  was 
legal,  down  to  the  end  of  last  century  ;  so  difiicult  is  it  to  eradicate  customs  which 
have  once  got  established  in  the  institutions  of  a  country.  The  criminal  procedure 
of  that  age  was,  moreover,  as  odious  and  barbarous  as  the  civil.  The  absurd  ordeal 
was  the  resort  of  ignorance  in  quest  of  truth,  and  although,  as  Lord  Hale  says,  "  by 
means  of  the  persuasions  of  the  clergy,  it  died  out  in  the  reign  of  John,  it  was  used 
all  through  the  reign  of  Henry  II.  and  his  sons."  It  is  necessary  to  understand  this, 
in  order  to  enter  into  the  reasons  which  induced  the  Saxon  kings  to  exempt  clerics 
from  their  barbarous  code  and  still  more  barbarous  trial,  and  to  secure  them  an  eccle- 
siastical tribunal,  which  followed  a  more  intelligent  procedure  and  adopted  more 
merciful  punishments.  It  need  hardly  be  added  that  the  law  as  laid  down  by  Bracton, 
did  not  apply  to  subsequent  offences,  committed  after  degradation. 

(a)  It  has  already  been  shown  how  utterly  erroneous  this  notion  is,  arising  from 
an  entirely  wrong  idea  of  the  nature  and  character  of  the  Saxon  invasion,  or  rather 
invasions  ;  for  they  were  numerous,  local,  and  .partial,  and  the  Saxon  conquest  was 
so  gradual,  that  it  took  centuries  before  it  was  completed,  and  was  scarcely  so,  when 
the  Danish  invasion  commenced;  and  during  this  long  period  there  was  ample 
time  for  an  amalgamation  of  races,  and  an  adoption  of  institutions.  It  has  been 
seen  that,  so  soon  as  the  Saxons  got  settled  in  any  part  of  the  country,  which  was  at 
first  almost  always  in  a  rural  district,  they  at  once  ceased  to  destroy  what  they  wished 
rather  to  enjoy,  and  were  soon  content  with  making  the  former  inhabitants  their 
tributaries;  and  as  the  existing  Roman  institutions  afforded  the  most  convenient 
mode  of  so  doing,  they,  of  course,  retained  them.  The  Saxon  conqueror  seized  the 
Roman  manor,  and  made  the  owner  his  tributary,  and  all  things  went  on  as  before. 
That  the  manorial  system  was  adopted  by  the  Saxons,  has  been  shown  from  the 
Saxon  laws  as  to  the  coloni,  or  tenants  of  the  manor,  and  the  manorial  institutions 
pervaded  the  whole  of  the  country.  As  to  the  municipal  institutions  of  the  cities, 
there  is  no  trace  of  their  being  Interfered  with,  while  there  is  evidence  that  they 
were  adopted.  The  conquest  of  the  cities  were,  for  reasons  already  glanced  at  and 
pointed  out  by  Guizot,  the  latest  of  the  conquests  of  the  invaders  ;  and  they  were 
by  that  time  so  far  civilised,  as  to  be  capable  of  appreciating  their  institutions.  We 
find,  iu  the  earliest  of  the  Saxon  laws,  after  the  cities  were  subdued,  a  recogni- 
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code  of  Theodosius,  and  such  scraps  of  Gaius,  Paulus,  and  Ulpian, 
as  still  existed  in  some  mutilated  parts  of  the  Pandects'  (a).  These 
remnants  of  the  civil  law,  like  other  learning,  were  mostly  m  the 
hands  of  ecclesiastics,  who  studied  them  with  diligence.  It  was 
from  these  that  they  formed  a  style,  and  learned  a  method,  by 
which  to  frame  their  own  constitutions ;  which  were  now  growing 
to  some  magnitude  and  consequence,  and  began  to  claim  notice  as 
a  separate  system  of  law  of  themselves. 

During  the  reigns  of  William  the  Conqueror  and  Eufus,  we 
hear  nothing  in  this  country  of  the  civil  law  2  (6)  ;  though  the  in- 

tion  of  their  privileges  (see  the  Laws  of  Athelstane,  which  make  mention  of  most 
of  the  chief  cities  of  the  country  south  of  London,  and  comprise  »  distinct  enume- 
ration of  the  customs  of  London — Anglo-Sax.  Laws,  v.  i.  p.  234) ;  and  we  iBnd  after- 
wards, among  the  Saxons,  those  guilds  or  trade  corporations  which  the  Romans  had 
established'  in  the  cities. 

(a)  The  author  yery  much  underrates  the  extent  and  copiousness  of  the  Code  of 
Theodosius,  and  he  entirely  ignores  the  elements  of  tradition  and  custom  as  a  means 
of  transmitting  the  Eoman  law.  There  can  be  no  doubt,  as  has  been  shown  in  the 
Introduction,  that  during  the  four  centuries  of  the  Eoman  occupation,  a  vast  deal 
of  Roman  law  had  got  into  the  customs,  especially  of  cities  ;  and  much  of  it,  too, 
was  embodied  in  traditional  ideas  of  law.  "  It  is  essential  to  observe,"  says  our 
great  historian,  Sir  J.  Mackintosh,  "  that  the  Roman  law  never  lost  its  authority  in 
the  countries  which  formed  the  western  empire.  All  Europe  obeyed  a  great  part  of 
the  Eoman  law,  which  had  been  incorporated  with  their  own  usages,  when  these 
last  were  first  reduced  to  writing  after  the  Conquest.  The  Roman  provincials 
retained  it  altogether  as  their  hereditary  rule.  The  only  historical  question  regards, 
not  the  obligation  of  the  Roman  law,  but  the  period  of  its  being  taught  and  studied 
as  a  science.  It  is  not  likely  that  such  a  study  could  have  been  entirely  omitted  in 
Roman  cities,  and  where  there  were  probably  many  who  claimed  the  exercise  of 
Roman  law."  (In  a  note,  he  mentions  instances  of  English  prelates  who  had  studied 
the  Eoman  law  from  the  eighth  century  downwards.  Thus,  a  Bishop  of  Salisbury 
studied  the  Roman  law  at  York : — "  Legem  Romanorum  jura  meduUitus  remari, 
et  jurisconsultorum  secreta  imis  praecordiis  scutari."  Alouin  describes  the  same 
school,  at  York,  in  the  ninth  century).  "  But  the  Roman  jurisprudence  did  not 
become  a  general  branch  of  study  till  after  the  foundation  of  universities  for  sys- 
tematic instruction  in  that  and  other  parts  of  knowledge.  It  soon  made  its  way 
into  England,  and  was  taught  with  applause  by  Vacarius,  at  Oxford,  about  the 
middle  of  the  twelfth  century,  as  we  are  told  by  his  pupil,  John  of  Salisbury " 
(Mack.  Hist.  Eng.,  vol.  i.  p.  173).  Hallam  and  Guizot  give  similar  testimony  (Led. 
Sur  la  Civiliz.).  At  the  time  of  the  Conquest,  as  Mr  Poss  states,  and  for  a  long  time 
afterwards,  our  chancellors  and  justiciaries  were  Roman  ecclesiastics ;  finally,  we 
find  the  whole  civil  and  ecclesiastical  organisation  of  the  country  under  the  Saxons 
as  they  existed  during  the  Roman  occupation — counties  and  hundreds,  dioceses  and 
parishes.  Nothing,  therefore,  could  be  more  utterly  contrary  to  historic  truth  than 
the  statement  in  the  text ;  for,  of  course,  law  is  best  embodied  in  institutions ;  and 
if  the  institutions  remain,  the  law  they  embody  must  also  remain.  But  there  is,  as 
has  been  seen  in  the  Saxon  laws  themselves,  abundant  evidence  of  the  existence  of 
some  knowledge,  obscure  and  imperfect  though  it  may  have  been,  of  the  Roman 
law,  since  some  of  the  main  principles  of  that  law  are  to  be  found — no  doubt,  in 
scraps  and  fragments — in  the  fabric  of  those  laws  ;  while,  in  the  first  compilation 
of  laws  formed  after  the  era  of  the  Conquest — under  one  of  the  sons  of  the  Con- 
queror, Henry  I.— we  find  that,  as  Lord  Hale  says,  "  they  taste  of  the  civil  and  canon 
law,"  and  whole  passages  are  taken  therefrom.  The  idea  that  the  Roman  law  had 
perished  or  disappeared,  is  therefore  entirely  erroneous. 

(6)  On  the  contrary,  the  laws  of  the  Conqueror  repeatedly  make  mention  of 
ecclesiastical  courts  and  the  canon  law.  Thus,  the  law  already  alluded  to,  enforcing 
the  exclusive  jurisdiction  of  the  bishops  over  canonical  offences : — "  Nee  causam 
qua  at  regimen  animarum  pertiuet,  ad  judicium  seoulariam  hominem  adducant ;  sed 

^  Duck  de  aut.  299.  >  KM.  307. 
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stitute,  the  code,  and  the  novels  of  Justinian,  had  been  taught  in 
the  school  of  Irnerius,  at  Bologna,  and  there  were  even  some  im- 
perfect copies  of  the  Pandects  in  France ;  yet  the  study  of  the  civil 
law  did  not  go  on  with  spirit ;  nor  was  that  system  of  juris- 
prudence regarded  with  the  universal  reverence  which  it  acquired 
afterwards,  when  a  complete  copy  of  the  Pandects  was  found  at 
Amalfi,  a.d.  1137,  at  the  time  that  city  was  taken  by  the  Pisans^  (a). 
The  canon  law  first  known  in  this  country  was  formed  by  per- 
mission and  under  authority  of  the  government,  and  seemed  to  be 
supported  by  arguments  of  expediency.  The  existence  of  a  church, 
with  the  gradation  and  subordination  of  governors  and  governed, 
called  for  a  set  of  regulations  for  the  direction  and  order  of  its 
various  functions.  This  was  admitted ;  and  under  that  notion  a 
body  of  canonical  jurisprudence  had  been  suffered  to  grow  up  for  a 
long  course  of  years.  In  a  national  synod  held  a.d.  670,  the  codex 
canonum  vetus  ecclesice  Bomance  was  received  by  the  clergy.2  It 
appears  also  by  the  before-mentioned  charter  to  the  bishop  of  Lin- 
coln, that  3  William  the  Conqueror,  with  the  advice  and  assent  of 
his  great  council,  had  reviewed  and  reformed  the  episcopal  laws  that 
were  in  use  till  his  time  in  England.  It  is  beyond  dispute  that  a 
canon  law  of  some  kind  had  been  long  established  here  by  the 
sanction  of  the  legislature  ;  as  may  be  seen  in  Mr  Lambard's  Col- 
lection of  Saxon  Constitutions*  (6).     These  ancient  canons,  were 

quicunque,  secundem  epieeopales  leges,  de  quaounque  causa  vel  culpa  interpellatus 
fuerit :  secundum  canones  et  episeopales  leges,  rectum  Deo  et  episcopo  suo  faciat " 
(AngloSax.  Law,  vol.  i.  p.  495). 

(a)  This  is  the  absurd  idea,  borrowed  from  Bla  ckstone,  that  the  study  of  the  Roman 
law,  all  of  a  sudden  began  on  the  occasion  of  the  discovery  of  a  particular  book ;  as 
if  the  book  would  have  any  interest,  if  the  subject  had  not  already  been  studied  and 
appreciated.  The  object  of  diffusing  this  idea  was  obviously  to  excite  a  prejudice 
against  the  Roman  law,  by  creating  a  notion  of  its  novelty,  and  obscuring  the  fact 
that  the  law  of  England  was  founded  upon  it.  The  great  object  of  the  commentator 
was  to  enhance  and  aggrandise  the  credit  of  the  common  law,  as  of  English  growth, 
in  order  to  vindicate  the  foundation  of  a  professorship  of  it,  as  distinct  from  the 
Roman  law ;  and  hence  he  entirely  ignores  the  Roman  origin  of  our  law,  and 
endeavours  to  represent  the  introduction  of  the  Roman  law  as  comparatively  modern 
and  novel.  But  the  idea  is  derided  by  later  and  more  honest  writers.  Thus  Sir  J. 
Mackintosh  says,  "  It  was  indeed  a  most  improbable  supposition  that  a  manuscript 
found  at  the  sack  of  Amalfi,  not  adopted  by  public  authority,  should  suddenly  pre- 
vail over  all  other  laws  in  the  greater  part  of  Europe"  (History  of  England,  v.  i.,  p. 
173).  So  the  great  historian  of  Europe  says,  "  The  revival  of  the  study  of  juris- 
prudence, as  derived  from  the  laws  of  Justinian,  has  generally  been  ascribed  to  the 
discovery  of  a  copy  of  the  Pandects.  The  fact,  though  not  improbable,  seems  not  to 
rest  upon  sufficient  evidence  ;  but  its  truth  is  the  less  material,  as  it  appears  to  be  un- 
equivocally proved,  that  the  study  of  Justinian's  system  had  recommenced  before  that 
era.  Early  in  the  twelfth  century,  a  professor  opened  a  school  of  civil  law  at  Bologna, 
where  he  commented,  if  not  on  the  Pandects,  yet  on  the  other  books — the  Institutes 
and  the  Code — which  were  sufficient  to  teach  the  principles  and  inspire  the  love  of 
that  comprehensive  jurisprudence.  The  study  of  the  law  having  thus  revived,  made 
surprising  progress"  (Middle  Ages,  c.  8.)  And  he  says,  "that  the  body  of  the  law  was 
absolutely  unknown  in  the  west  during  any  period,  seems  to  have  been  too  hastily 
supposed  "  (ibid.),  for  which  he  cites  Selden,  ad  Fletam. 
(6)  It  is  here  obviously  necessary  to  take  some  notice  of  these  canons  and  canonical 

'  Giann.  Hist.  Nap.  lib.  11,  ca.  2,  vol.  ii.  p.  119.        °  Seld.  Notes  to  Eadra. 
'  Wilk.  Leg.  Ang.  Sax.  p.  292.  *  Duck  de  aut,  98. 
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probably  not  so  prejudicial  to  the  rights  of  the  sovereign  and  the 

constitutions,  because  the  author  gives  no  account  of  them,  and  goes  on  to  argue  on 
an  assumption  or  supposition  of  their  character.  An  analysis  has  already  been  given 
of  the  laws  of  the  Saxons,  ecclesiastical  and  secular,  upon  subjects  connected  with 
religion.  Of  these  the  learned  editor  of  the  A  nglo-Saxon  Laws  and  Institutes  observes, 
"  All  ordinances  proceeding  from  the  king  and  wittenagemote,  whether  of  a  secular  or 
ecclesiastical  character,  are  considered  as  laws,  and  inserted  in  their  places  in  the 
first  part  of  the  work.  Those  without  such  sanction,  and  of  a  nature  strictly  eccle- 
siastical, are  placed  among  the  Monumenta  Ecclesiastica,  vol  1,  pref.  xiv.,  and  these 
are  in  the  second  volume  of  that  valuable  work.  It  will  be  observed  that  the  former 
—the  laws — were  enforced  by  temporal  penalties,  and  the  latter,  as  our  author 
observes,  were  framed  with  the  sanction  of  the  government ;  and,  although  not 
directly  enforced  by  the  secular  power,  were  so  indirectly,  in  this  way  that  excom- 
munication was  recognised,  and  men  were  coerced  into  observance  of  ecclesiastical 
censures.  The  principal  of  these  Monumenta  Beclesiastica  are  the  poenitentials  of 
Theodore,  Archbishop  of  Canterbury,  at  the  close  of  the  seventh  century,  and  Egbert, 
archbishop,  towards  the  close  of  the  eighth  century  ;  together  with  a  body  of  canons, 
enacted  under  Edgar,  in  the  tenth  century.  The  first  thing  that  occurs  to  the  reader 
is  the  indirect  but  eflFective  sanction  the  recognition  these  canons  must  have  given 
to  the  sanctity  of  confession.  For,  among  the  first  things  mentioned  in  the 
earliest  of  these  documents  is  the  imposition  of  ecclesiastical  penance  for  murder 
and  other  capital  crimes,  which,  of  course,  implies  that  there  had  been  confession 
of  the  crimes,  and  also  (as  murder  was  capitally  punishable  by  the  secular  law) 
the  concealment  of  the  confession,  "Pro  capitalibus  criminibus,  i.e.,  sacrilegiis,  homi- 
cidiis,  et  hissimilibus,  sancti  patres  nostri  spatium  pcenitentise,  secundum  mensuram  et 
secundum  ordinem  cujusquje,  constituerunt"  {Poen.  Theod.,  c.  2) ;  and  all  through  these 
canons  are  to  be  seen  impositions  of  penance  for  crimes,  by  the  secular  law  punish- 
able with  death.  It  is  true  that  by  the  early  Saxon  laws  pecuniary  compensation 
was  allowed  in  cases  of  homicide  (though  it  is  by  no  means  clear  that  this  applied 
to  deliberate  murder,  and  not  to  cases  of  manslaughter),  but  even  then  the  recog- 
nition of  the  ecclesiastical  law  was  not  less  decided  in  another  way.  For  in  the  laws 
of  Edward — secular  and  ecclesiastical — it  is  provided  that  in  any  case  of  homicide 
the  party  should  not  come  into  the  king's  presence  until  he  had  done  penance  as  the 
bishop  had  directed  (A.-S.  L.,  v.  i.,  pp.  247-249).  It  has  been  seen,  too,  that  habitual 
thieves  were  punishable  with  death  from  the  earliest  times  among  the  Saxons,  and 
were  so  at  the  time  of  this  penitential.  In  the  laws  of  Canute  it  is  mentioned  that 
mere  manslayers  might  make  compensation,  but  that  murderers  were  to  be  given  up 
to  the  kinsmen  of  the  deceased  ;  and  it  is  to  be  observed,  also,  that  even  where  com- 
pensation was  allowed,  if  the  guilty  party  could  not  pay  it,  he  was  liable  to  be 
punished  capitally  in  cases  of  homicide,  and  so  in  cases  of  "theft,  which  were  capital. 
Yet  all  through  the  penitentials,  crimes  punishable  with  death  are  treated  of  as 
subjects  of  canonical  penance  for  a  long  course  of  years,  plainly  implying  secrecy  ; 
and  these  canons  were,  as  the  author  observes,  established  with  the  sanction  of  the 
state.  Thus,  in  the  penitential  of  Theodore,  "  Synodus  Romanae  decrevit  parri- 
cidium  faoiens  xiii.  annis  poenitere,  et  semper  religiose  vivere  "  (Pen.  Theod.  c.  3). 
So,  in  the  later  canons  enacted  under  Edgar,  "  We  enjoin  that  every  priest  shrive  and 
prescribe  penance  to  those  who  confess  to  him"  (c.  65  ;  A.-S.L.,  v.  2,  p.  269.) 
And  then  in  the  Modms  Imponendi  Pcenitentiam,  "  Quod  episcopus  sit  in  sede  episco- 
paU  sui  .  .  .  tunc  unusquisque  eorum  homiuum  que  capitalibus  criminibus  pol- 
luti  sunt,  in  provincia  ista  eo  die  ad  ilium  accedere  debet,  et  pecoata  sua  illi 
profiteri,  et  ille  tum  prseaoribit  eis  pcenetentiam,  cuique  pro  ratione  delicti  sui,  eos  qui 
eo  digni  sunt  ab  ecclesiastica  communitate  segregat.  Laicus  qui  alium  sine  culpa 
occiderit,  vii.  annos  jejunet "  (/».,  p.  267).  "  Si  quis  servum  suum,  sine  culpa,  occiderit, 
pro  furore  suo,  iii.  annos  jejunet"  {lb.,  p.  269).  In  both  these  cases,  the  homicide 
is  supposed  to  have  been  without  fault  in  the  slain  person,  and  thus  to  be  wilful 
murder  ;  and  yet  not  a  word  is  said  as  to  the  obligation  of  the  priest  to  disclose  the 
crime,  and  it  is,  on  the  contrary,  clearly  implied  that  he  is  to  conceal  it,  or  how  could 
the  criminal  do  penance  for  a  long  course  of  years?  So  again  in  these  canons, 
penned,  be  it  observed,  as  our  author  remarks,  with  the  sanction  of  the  state,  there 
is  the  most  distinct  recognition  of  the  right  of  the  church  to  enforce  its  own  laws, 
although  different  from  the  law  of  the  state.  This  is  plainly  expressed  in  the 
passage  above  cited,  in  which  it  is  said  that  the  bishop  is  to  excommunicate  in  such 
cases  as  he  thinks  fit,  and,  among  the  cases  specified  in  the  canons  as  fit  for  excom- 
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state  ;  for  whicli  reason,  as  well  as  on  account  of  the  appearance 

munication,  are  some  which  would  be  no  offence  against  the  secular  law,  "  Si  mulier 
aliqua  Tiro  deaponsata  sit,  non  est  permissum  ut  aliquis  alius  vir  illam  ei  auferat ; 
si  fecerit  hoc  quis,  excommuuicetur  "  (76.,  p.  271).  Ixumerous  other  instances  could 
be  adduced,  but  one  is  as  good  as  a  hundred  to  establish  a  principle  ;  and  it  is  mani- 
fest, not  only  from  the  canons  framed  with  the  sanction  of  the  state,  but  from  the 
secular  or  ecclesiastical  laws  established  by  the  state,  that  there  was  a  recognition  of 
the  right  of  the  bishops  to  enforce,  by  their  spiritual  powers,  the  laws  of  the  church, 
even  when  different  from  that  of  the  state.  There  were,  of  course,  no  cases  in  which 
they  were  expressly  opposed,  because,  by  reason  of  the  union  of  the  church  and  state, 
the  bishops  sitting  in  the  national  council,  the  secular  laws  were  framed  in  unison 
with  those  of  the  church,  but  this  only  made  the  law  stronger.  And  it  is  to  be 
observed  that,  though  there  may  have  been  no  laws  opposed  to  those  of  the  church, 
there  were  many  cases  of  difference  between  the  laws  ;  and  thus,  in  a  certain  sense, 
they  were  opposed,  as  in  the  instance  above  mentioned,  and  many  others,  over  which 
the  secular  law  virtually  allowed  an  act,  and  the  spiritual  law  forbade  it.  And,  as 
already  observed,  the  church  framing  her  laws  in  foro  conscientice,  and  the  measure 
of  justice  by  the  law  of  conscience  being  often  much  larger  than  that  of  law,  there 
were  innumerable  cases  in  which  the  law  of  the  church  and  of  the  land  were  different, 
and  in  a  sense  opposed.  Nevertheless,  the  right  of  the  church  to  enfore  her  own 
laws  by  her  own  censures,  was  recognised,  even  where  the  state  declined  to  enforce 
them.  And  further,  in  these  canons,  as  in  the  secular  laws,  the  exclusive 
jurisdiction  of  the  ecclesiastical  courts  over  clerical  persons  and  property,  was 
distinctly  recognised.  Thus  in  the  canons  of  Edgar,  "  Si  quis  ordinatum 
hominem  occiderit,  discedat  h  patria  sua,  et  ita  faciat,  ut  papa  ei  indicaverit 
et  usque  pceniteat"  (A.-S.  L,,  c.  ii.  p.  273).  Now,  here,  the  canons  being  framed 
with  the  sanction  of  the  state,  is  an  implied  yet  distinct  recognition  not  only  of 
episcopal,  but  of  papal  jurisdiction,  under  the  sacrament  of  penance,  in  a  case  of 
homicide  on  an  ecclesiastic.  And  in  the  laws  of  Ethelred  and  Canute,  this  canon 
of  Edgar  is  actually  enacted  into  law.  So  in  the  case  of  homicide  6y  an  ecclesiastic. 
In  the  laws  of  Ethelred  it  is  enacted,  "  If  a  servant  of  the  altar  be  a  homicide,  or 
work  enormous  iniquity,  let  him  forfeit  degree  and  country,  and  go  into  exile  as  far 
as  the  pope  shaU  prescribe  to  him,  and  do  penance."  "  And  if  he  will  clear  himself, 
(j.  c,  if  he  elects  to  be  tried  by  the  temporal  law),  let  him  clear  himself  with  the 
ordeal ;  and  unless  he  begin  amendment  within  thirty  days,  let  him  be  an  outlaw  " 
(Laws  of  Ethelred,  c.  26|;  A.-S.  L.,  vi.  347;  Laws  of  Canute,  c.  41,  p.  401).  Now, 
here  it  will  be  observed,  that,  first  the  canon  of  Edgar  is  enacted  into  law  as  regards 
the  spiritual  jurisdiction  (no  doubt  for  the  purpose  of  enforcing  it,  for,  of  course,  the 
bishop  could  not  enforce  a  sentence  of  exile),  and  then  it  is  provided  that  if  the 
priest  desires  to  have  a  trial  by  the  secular  law,  he  may  do  so  ;  only,  if  he  does  not 
either  obey  the  bishop  or  stand  a  trial,  he  is  to  be  outlawed.  That  this  is  the  meaning 
is  clear  from  what  follows  :  "  If  a  man  in  holy  orders  defile  himself  with  a  crime 
worthy  of  death,  let  him  be  seized,  and  held  to  the  bishop's  doom"  {lb.  p.  403).  The 
power  of  the  church  to  enforce  her  own  laws  by  her  own  censures  is  abundantly 
recognised  in  various  passages  both  of  the  ecclesiastical  and  secular  laws,  which 
draw  a  clear  distinction  between  this  and  the  power  of  the  state  to  enforce  the  laws 
of  the  church  by  secular  penalties.  Thus,  in  the  Civil  and  Ecclesiastical  Institutes 
(A.-S.  L.,  V.  ii.  p.  319),  the  distinction  is  drawn  clearly.  "It  is  incumbent  on  bishops 
patiently  to  endure  what  they  themselves  cannot  amend  until  it  shall  have  been 
announced  to  the  king,  and  let  him  then  get  amends  for  the  offence  against  God 
which  the  bishop  cannot,  if  he  will  rightly  execute  God's  law."  That  is  to  say,  it  is 
optional  in  the  state  to  do  this  or  not;  and  if  it  does  not  do  so,  then  the  church  can 
only  enforce  her  laws  by  spiritual  censures  and  the  deprivation  of  religious  privi- 
leges and  communion,  or  by  excommunication.  So  in  the  laws  of  Ethelred  the  dis- 
tinction is  drawn  most  clearly  when  it  is  said,  that  if  for  a  spiritual  offence  a 
pecuniary  penalty  shaU  arise,  as  wise  secular  law  may  have  established,  it  belongs 
lawfully  to  the  direction  of  the  bishops,  as  a  secular  correction  for  spiritvMl  purposes 
(A.-S.  L.,  V.  i.  p.  329).  And  the  excommunication  was  enforced  by  exclusion 
from  the  presence  of  royalty  (lb.  313).  And  wise  were  those  secular  witanwho  first 
added  secular  laws  to  the  divine  (lb.  336),  that  thus  men  might  be  compelled  to  do 
right  (p.  349).  It  is  added,  that  when,  after  Edgar,  what  before  was  in  common  in 
secular  government  was  separated,  the  laws  were  impaired  (lb).  In  the  laws  of 
Canute,  the  union  of  secular  and  spiritual  law  is  found  restored,  and  the  secular 
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they  bore  of  municipal  regulations,  made  at  home  for  the  govern- 

laws  enforce  elerical  sentences,  and  punish  such  offences,  as  in  cases  of  adultery  and 
incest  {lb.,  p.  405).  But  the  exclusive  jurisdiction  of  the  bishop  to  enforce  the  law 
of  the  church  by  spiritual  censures  is  all  along  upheld  ^  and  the  distinction  is  clearly 
drawn  in  the  laws  of  the  Confessor,  collected  by  the  Conqueror,  "  Et  si  aliquis  ex- 
communicatus  ad  emendacionem  ad  episcopum  venerit,  absolutus  pacem  habeat.  Quod 
si  aliquis  ei  forisfecerit,  episcopus  faciat  suam  justitiam.  Et  si  pro  justitia  episcopi 
emendare  noluerit,  ostendat  regi,  et  rex  constringat  forisfactorem  ut  emendet  cui 
f  orisfeoit,  et  episcopo,  et  sibi "  {lb.  p.  443).  The  language  of  this  law,  it  will  be  seen, 
is,  on  the  one  hand,  aliuost  the  same  as  that  of  the  Civil  and  Ecclesiastical  Institutes 
above  extracted,  and,  on  the  other  hand,  it  quite  corresponds  with  the  law  of  the 
Conqueror,  also  above  quoted,  and  which  recognises  that,  in  matters  pertaining 
to  the  correction  of  souls,  no  secular  judge  should  intermeddle,  and  th^t  when  any 
one  was,  according  to  episcopal  laws,  accused  of  a  fault  or  offence,  it  should  be  deter- 
mined by  the  bishop  according  to  the  canons ;  "  quicunque  secundum  episcopales 
leges  de  quacunque  causa  vel  culpa  interpellatus  fuerit,  secundum  canones  et  epis- 
copales leges,  recti  Dei  et  episcopi  suo  faciat"  {A.-S.  L.,  v.  i.  p.  465).  So  in  the 
Leges  Henrici  Primi,  which  are  the  most  authentic  contemporary  exposition  of 
what  the  law  was  supposed  to  be,  there  is  a  chapter  headed  "  De  Placitis  Ecclesia 
pertinentibus  ad  Reg  em,"  and  these  relate  to  matters  partly  temporal,  or  to  cases  of 
secular  correction  of  spiritual  offences.  "  Sunt  alia  quasdam  placita  Ghristlanitatis 
in  quibus  rex  partem  habet  hoe  modo.''  This  of  itself  implies  that,  as  a  rule,  matters 
ecclesiastical  or  spiritual  are  not  for  the  crown.  "  Si  rex  paciatur  ut  qui  in  ecclesia 
feoerit  homicidium,  ad  emendacionem  veniat,  primo  episcopo  et  regi  preciam 
reddat ;  et  ita  se  inlegiat ;  deinde  componat  de  pace  ecclesise,  et  reconciliationem 
ecolesise  quserat "  {A.-S.  L.,  v.  i.  p.  521).  Then  there  are  penalties  for  non-payment 
of  tithes,  church-soot,  and  Peter's  Pence,  or  "  Kome-fee,"  as  it  was  called  {lb.).  Then 
certain  offences,  as  adultery  and  perjury,  are  dealt  with  as  common  to  episcopal  and 
regal  jurisdiction.  Then  there  is  an  enactment  taken  from  the  Saxon  laws,  that  if 
any  one  guilty  of  a  crime  worthy  of  death  desires  confession,  it  is  not  to  be  denied 
to  him ;  and  as  the  law  of  the  church,  it  was  notorious,  regarded  confession  as 
sacred,  this  was  an  implied  recognition  of  the  sanctity  of  confession :  "  Si  quis 
mortis  reus  confessionem  desideret,  nunquam  negatur  ei"  {Tb.  p.  521).  Then  there 
is  a  distinct  recognition  of  the  independent  power  of  the  church  to  declare  and 
enforce  her  own  laws  by  her  own  censures,  and  the  duty  of  the  state  to  enforce 
them  by  its  secular  powers  :  "  TJbicuuque  recusajjitur  lex  Dei  juste  servari,  secundwrn 
dictionem  episcopi,  cogi  oportebit  per  mundanam  potestatem "  {lb.  522).  The  two 
kinds  of  power,  it  will  be  observed,  are  clearly  distinguished,  and  the  power  of  secular 
punishment,  for  spiritual  offences,  is  put  as  the  province  of  the  state:  "In  eausis 
emendalibus  permissum  est,  ut  terreni  domini  audeant,  pecunialem  emendacionem 
capere,  secundum  legem  terrse  "  {lb.  p.  522).  Thus,  then,  the  law  was  recognised  to 
be  at  the  end  of  the  reign  of  Henry  I.,  embodying  what  had  been  the  law  all  through 
the  Saxon  age,  viz.,  that  the  bishops  had  the  sole  jurisdiction  in  matters  ecclesias- 
tical (which  were  held  to  include  not  only  spiritual  offences  by  laymen,  but  all 
offences  of  ecclesiastics,  and  all  matters  relating  to  ecclesiastical  property),  and  that 
they  had  an  independent  power  to  enforce  the  canons  and  laws  of  the  church  by  the 
censures  of  the  church,  leaving  to  the  state  to  enforce  them  or  not,  as  the  state 
might  think  proper ;  the  province  of  the  state,  however,  being  entirely  limited  to 
that.  It  would  be  impossible  to  find  in  the  canon  law  any  more  extreme  views  upon 
the  subject  of  the  power  of  the  Roman  church,  and  the  subordination  of  royal  power 
to  her— in  a  country  which  acknowledges  the  Roman  ehurch— than  are  to  be  found 
in  the  Saxon  laws.  Thus,  in  the  last  collection  of  them,  the  coUection  of  the  laws  of 
the  Confessor,  made  under  the  auspices  of  the  Conqueror  himself,  and  therefore  un- 
doubtedly authentic,  "Rex  autem,  qui  vicarius  Summi  Regis  est,  ad  hoc  est  constitutus, 
ut  regn  um  terrenum,  et  populum  Domini,  et  super  omnia,  sanctam  veneretur  ecclesiam, 
et  regat,  et  ab  injuriosis  defendat,  et  malefioos  ab  ea  evellat,  et  destruat  et 
penitus  disperdat.  Quod  nisi  fecerit,  nee  nomen  regis  in  eo  constabit,  verum  tes- 
tante  Papa  Joanne,  nomen  regis  perdit"  {Leges  Edwardi  Segis,  art.  17  apud 
Wdkms,  1.  312).  This  went  further  than  the  Decretum  of  Gratian,  founded  on 
the  decree  of  Pope  John  VIII.,  which  only  said  that  a  king  who  refused  to 
fulfil  his  duty  to  the  church  might  be  excommunicated  :  but  it  only  applied  to 
princes,  upon  whom  such  conditions  were  imposed  by  the  law  and  constitution  of  the 
land.    Then,  as  to  the  immunities  of  the  clergy :  «  Cum  clerioo  qui  uxorem  habeat. 
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ment  of  tlie  cliurch,  they  had  never  excited  any  complaint  or 
jealousy. 

et  firmam  teneat  laicorum,  et  rebus  extrinseois  seculariter  deditns  sit,  seculariter  est 
disoeptandum.  De  illis  qui  ad  aacros  ordines  pertinent,  et  eis  qui  saoris  ordinibus  {iro- 
moti  sunt,  coram  prelatis  suis  est  agendum,  de  omnibus  iuculpationibus,  maximis 
vel  minoribua  "  (Leg.  Hen.  Pr.  c.  Ivii.  s.  91).  But  in  the  Mirror  of  Justice  it  is  laid 
down  that  it  is  a  good  exception  to  lay  jurisdiction,  that  the  judge  has  no  power  of 
theTperson  of  a  clerk,  by  reason  of  the  privileges  of  the  church  (c.  xxxi.  1).  "  In  the 
priyllege  of  clergy,  as  if  a  clerk  be  ordered  in  court  before  a  lay  judge  to  answer  to 
an  action  for  a  personal  trespass,  and  especially  in  a  case  criminal  and  mortal,  plead 
that  he  is  a  clerk,  the  judge  hath  no  further  cognizance  of  the  case  ;  for  the  church 
is  so  enfranchised  that  no  lay  judge  can  have  jurisdiction  over  a  clerk"  {Ihid.,  a.  i). 
It  is  indeed  added  that  it  rebutted  the  privilege  to  show  that  the  clerk  was  bigamous, 
or  a  murderer,  or  a  perjurer,  or  in  such  a  condition  that  the  church  ought  not  to  pro- 
tect him  against  the  king's  peace  ;  but  this  was  evidently  added  after  the  controversy 
with  Archbishop  A'Beoket :  for  of  course  it  would  render  the  privilege  nugatory. 

In  the  canons  of  the  Archbishop  Egbert,  compiled  from  all  the  canons  then 
extant,  were  these  :  "  Ut  sine  auctoritate  vel  consensu  episcoporum,  presbyteri,  in 
quibuslibet  ecelesiis,  nee  constituantur  nee  expellantur  "  (c.  21  ;  Ang.-Sax.  Law,  v. 
ii.  p.  100).  "  Si  quis  episcopus  aut  presbyter,  per  pecunias  banc  obtinuerit  digni- 
tatem, dejiciatur,  et  ipse  et  ordinator  ejus  "  (IMd.,  c'.  43,  p.  104).  "  Si  in  qualibet 
provincia  ortse  fuerint  qusestiones,  ad  majorem  sedem,  vel  synodum,  seu  etiam  ad 
apostolicam  sedem  Romse,  referautur"  (Ibid.,  c.  49,  p.  104).  "  Tempore  Constantiui 
Augusti,  oongregavit  Silvester  papa  synodum  Romae  cum  episcopis,  quorum  con- 
sensu et  Bubscriptione  constitum  est,  ut  nullus  laicus  clerico  crimen  audeat  inferre. 
Testimonium  ergo  laiei  adversus  clericum  non  recipiatur"  (Ibid.,  c.  144,  p.  121). 
This,  it  will  be  observed,  is  founded  upon  the  Roman  canon ;  which  is  taken  as 
beyond  a  doubt,  that  no  cleric  could  be  accused  by  a  layman  ;  d  multo  fortiori, 
he  could  not  be  tried  by  'a  laic.  It  would  be  difficult  to  find  anything  in  the 
later  canons  which  went  beyond  these.  In  the  Penitential  of  Archbishop  Egbert, 
it  is  laid  down,  as  to  offences  of  the  clergy,  "  Si  presbyter  vitiatug  esset  capitalibus 
criminibus,  postquam  ordinatus  sit,  non  ei  licebit  ministerium  ullum  ad  altare  Dei 
facere,  sed  maneat  alioquin  cum  clericis,  et  si  resipiscere  velit,  emendet  prout  epis- 
copus ei  praescripgerit "  (Pen.  Egb.,  Ang.-Sax.  Laws,v.  ii.  p.  197).  "  Si  presbyter  vel 
diaconus  hominem  occiderit,  vel  perjuraverit,  perdant  ordinen  suum  ;  et  si  ad  emenda- 
tionem  se  convertere  velint  emendant  juxta  sentenliam  episcopi"  (Ibid.,  c.  3).  So 
that  if  a  priest  committed  murder  or  perjury,  he  was  degraded,  and  perhaps,  in  strict 
law,  he  would  be  liable  to  be  tried  for  the  murder,  having  lost  his  clerical  privilege, 
a  consideration  which  may  have  a  bearing  on  the  subsequent  controversy  between 
Henry  II.  and  Becket.  At  the  same  time,  it  is  plainly  implied  as  the  intention  of 
the  canons,  that  for  the  first  offence  degradation  was  to  be  the  punishment.  For  an 
offence  after  degradation  of  course,  the  man  would  be  liable  to  the  criminal  law.. 

The  two  points  upon  which  it  is  represented  by  the  author  that  the  later  canon 
law  departed  from  or  unduly  developed  the  earlier,  are  the  exclusive  jurisdiction  of 
the  church  over  ecclesiastics,  and  the  extension  of  the  canon  law  to  secular  affairs. 
As  to  the  former,  the  canons  of  Edgar  declare  both  in  the  clearest  manner,  "  We 
enjoin  that  no  dispute  between  priests  be  referred  to  secular  courts;  but  let  them 
adjust  it  among  themselves,  or  refer  it  to  the  bishop,  if  needful  "  (Ang.-Sax.  Law,  v. 
ii.  p.  247).  "  And  we  enjoin  that  every  priest  declare  in  the  synod  if  in  his  district 
he  knows  any  man  contumacious  to  God,  or  sunk  in  sin,  whom  he  cannot  incline  to 
amends,  or  care  not  for  worldly  opinion  "  (Ibid. ).  And  in  the  Civil  and  Ecclesias- 
tical Institutes  it  is  laid  down,  "  To  a  bishop  belongs  every  direction,  both  in  divine 
and  worldly  things.  He  shall  in  the  first  place  inform  men  in  orders,  so  that  each 
of  them  may  know  what  properly  it  behoves  them  to  do,  and  also  what  they  have 
to  enjoin  to  secular  men.  He  shall  not  consent  to  any  injustice,  nor  false  weights 
or  measures  ;  but  it  is  fitting  that  every  legal  right  go  by  his  counsel,  and  that 
every  balance  and  measure  be  by  his  sanction  very  exact,  lest  any  man  should  wrong 
another,  and  thereby  sin  "  (Ibid.  313).  These  latter  words  clearly  convey  the  whole 
scope  of  the  canon  laWs,  and  the  principle  on  which  it  entered  into  secular  matters ; 
that  is,  entirely  inforo  congcientiie,  and  with  a  view  to  spiritual  correction.  And  this, 
unless  so  far  as  the  state  chose  to  enforce  it,  was,  of  course,  entirely  of  voluntary 
observance,  and  had  no  force  or  obligation  save  in  conscience ;  in  other  words,  to 
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But  a  compilation  of  canon  law  was  made  by  Ivo  de  Ghartres,  in 
the  time  of  Henry  I.  containing  many  extravagant  opinions  (a), 
calculated  to  advance  the  dominion  of  the  pope,  and  the  preten- 

the  extent  to  which  a  man's  own  conscience  or  moral  sense  impelled  him  to 
ohserve  It.  It  was  a  purely  moral  power,  and  had  no  connexion  with  the  domain  of 
the  municipal  law,  except  so  far  as  enforced  by  the  state,  which  was  its  own  volun- 
tary act,  resulting  from  the  collective  conscience  of  the  community,  and  a  sense  that 
it  was  right  so  to  enforce  it.  To  represent  the  canon  law,  therefore,  as  encroaching, 
by  reason  of  its  extension,  upon  the  municipal  law,  shows  an  entire  misapprehension. 
These  domains  were  so  entirely  distinct  and  independent,  that  the  greatest  possible 
extension  or  development  of  the  former  could  not  encroach  upon  the  latter.  How 
could  moral  law  encroach  on  municipal  ?  The  canon  law  was  entirely  moral  law, 
resting  on  religious  liberty  and  spiritual  sanctions ;  and  so  far  as  the  state  did  not 
interfere,  a  man  was  free  to  regard  it  or  disregard  it  as  he  pleased.  In  the  only 
matters  on  which  there  was  an  appearance  of  interference  with  the  secular  law,  the 
claim  of  exclusive  jurisdiction  over  ecclesiastical  persons  and  property,  the  canon 
law  followed  the  municipal  law  ;  for,  as  already  seen,  it  had  been  the  law  for  ages, 
and  a  law  in  those  times  extremely  rational,  although  the  reasons  upon  which  it 
rested  have  long  since  disappeared.  To  represent  these  claims,  therefore,  as  en- 
croachments, is  an  historical  error.  In  point  of  fact,  they  were  not  encroachments, 
for  they  rested  on  the  consent  of  the  state.  And  to  the  full  extent,  in  all  other 
respects,  the  legality  of  canon  law  and  civil  jurisdiction  was  recognised  by  the  law. 

(a)  The  learned  author  did  not  appreciate  the  grounds  on  which  the  canon  law 
rested.  The  popes  themselves,  whose  decrees  formed  the  bases  of  the  decretals, 
always  put  the  exercise  of  their  authority  either  upon  the  ground  of  spiritual  direc- 
tion to  men  as  the  members  of  the  church,  and  acknowledging  her  spiritual  authority, 
or  upon  the  authority  derived  from  the  acknowledgment  and  the  recognition  of  the 
church  by  the  state.  Thus,  for  instance,  Pope  Gregory  VIL  based  his  decree,  de- 
posing the  emperor,  upon  authority  derived  from  human  laws — the  laws  of  the 
empire,-  as  well  as  upon  his  spiritual  authority  over  the  emperor  as  a  member  of  the 
church,  "propter  quse  (i.e.,  sceleribus  suis)  cum  excommunieari,  non  solum  usque 
ad  dignam  satisfaotionem,  sed  ab  omni  honore  regni,  debere  destitui,  divinarum  et 
humanarum  legum  testatur  auctoritas "  ( Vita  Greg.  YIII.,  Benried,  c.  Ixxviii. ; 
Muratori,  Mr.  Ital.  Script.,  tom.  iii.,  part  1,  p.  357).  Eightly  or  wrongly,  it  was 
the  view  of  the  popes,  and  of  most  people  in  those  days,  that  the  laws  pf  the  empire 
gave  the  pope  the  power  to  declare  this ;  and  so  it  was  professedly  based  upon  human 
laws.  So  Pope  Innocent  III.,  by  whom  the  pretensions  of  the  Soman  see  were  cer- 
tainly pressed  as  far  aa  by  any  pontiff,  put  it  entirely  upon  his  pastoral  power  over 
members  of  the  church,  and  upon  his  acknowledged  function  as  its  head,  and  dis- 
claimed any  temporal  'power  except  as  fa/r  as  conferred  by  the  laws  of  the  state. 
"  Non  enim  intendimus  judicare  de  feudo,  cujus  ad  ipsum  (regem  Gallise),  spectat 
judicium,  nisi  forte  jure  communi,  per  speciale  privilegium  vel  contrariam  consue- 
tudinem,  aliquid  sit  detractum  ;  sed  deceruere  de  peccato,  cujus  ad  nos  pertinet  sine 
dubitatione  censura,  quam  in  quemlibet  exercere  possnmus  et  debemus  "  {Decretal, 
lib.  ii.  tit.  1 ;  De  Judiciis,  a.  xiii.).  According  to  this,  it  is  obvious  the  papal  power 
was  one  of  mere  spiritual  direction,  inforo  consdentice,  resting  only  on  moral  sanction  ; 
or  it  was  an  emanation  from  the  secular  law,  derived  from  state  concession  ;  in  either 
case,  no  assumption  antagonistic  to  state  power.  The  excommunication  was  pro- 
nounced under  the  former  power  ;  its  effect,  as  to  deposition,  entirely  depended  upon 
the  latter — that  is,  upon  the  laws  of  the  state.  It  was  a  consequence  of  excommuni- 
cation, according  to  the  belief  of  the  age,  founded  on  the  laws  of  the  empire,  with 
reference  to  the  oath,  and  the  condition  of  allegiance.  And  as  the  former  was  based 
upon  the  acknowledgment  of  the  spiritual  authority  of  the  church  and  of  the  pope 
as  its  head,  it  could  make  no  pretensions  to  the  exercise  of  the  jurisdiction  where 
that  authority  was  not  acknowledged  ;  so  that  it  rested  entirely  on  voluntary  acknow- 
ledgment. The  pope  simply  administered  the  laws  of  the  church  as  its"  head,  be- 
tween those  who  acknowledged  those  laws,  and  acknowledged  him  as  its  head. 
Moreover,  at  the  age  when  this  jurisdiction  was  exercised,  it  was  so  entirely  in  accord- 
ance with  the  popular  belief,  that  it  was  the  expression  of  the  popular  will.  Voltaire 
admits  this  general  belief.  Speaking  of  the  great  struggle  with  the  empire,  he  says, 
"  Vous  en  verrez  I'unique  origine  dans  la  populace  ;  c'est  elle  qui  donne  le  mouve- 
ment  b,  la  superstition  "  (Essai  mr  les  Mceurs,  tom.  iii.  c.  xlvi.).  He  terms  it,  indeed 
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sions  of  the  clergy.  After  this,  and  about  fourteen  years  after  the 
discovery  of  the  Pandects,  in  the  year  1151,  a  more  complete  col- 
lection of  canon  law  was  made  by  Gratian,  a  Benedictine  Monk  of 

a  supeistitious  feeling,  l)ut  he  admits  its  nniTersality  in  that  age  ;  and  it  has  been 
seen  that  it  had  a  strong  foundation  in  the  laws  of  the  empire.    The  princes  them- 
selves, he  elsewhere  says,  admitted  the  jurisdiction,  they  everywhere  had  recourse  to 
it  {Ihid.  tom.  iii.  c.  Ixiv.).  It  can  scarcely  be  deemed  surprising  that  the  papacy  should, 
in  such  an  age,  have  exercised  a  jurisdiction  with  which  it  appeared  to  be  invested  by 
the  traditions  of  ancient  law,  by  popular  belief,  and  even  by  the  acknowledgment  of 
sovereigns.    Quoting  the  language  of  the  popes  in  the  middle  ages,  "Voltaire  says, 
"  Quelques  t^m^raires  que  paraissent  les  entreprises,  elles  sout  toujours  la  suite  des 
opinions  dominantes.     II  faut  certainemeut  que  I'ignorauce  etit  mis  alors  dans  beau- 
coup  de  tetes  que  I'^glise  ^tait  la  maitresse  des  royaumes,  puisque  le  pape  ecrivait 
toujours  de  ce  style  "  (Essai  sur  les  Mceurs,  tom.  iii.  c.  xlvi.).    It  might  be  the  result  of 
ignorance  ;  and  no  doubt,  in  that  age,  the  clergy  possessed  most  of  the  knowledge, 
and  therefore  most  of  the  influence  ;  but  the  fact  is  beyond  dispute,  that  these  were 
the  dominant  and  prevalent  opinions  of  the  age,  and  that  therefore,  in  the  exercise 
of  this  jjirisdiction,  the  papacy  acted  as  much  in  accordance  with  public  opinion,  as 
it  would  now  be  acting  in  defiance  of  it,  were  it  to  pursue  a  similar  course.    Even  in 
that  age,  the  popes  never  went  in  temporal  matters  beyond  public  opinion.     Thus 
the  popes  knew  the  distinction  between  excommunication  and  deposition,  and  while 
they  asserted  the  former  power  upon  all  occasions,  and  in  every  age,  over  the  mem- 
bers of  the  church,  of  which  they  were  the  leaders,  they  never  pronounced  a  prince 
deposed  except  when  they  knew  they  only  registered  the  public  voice.     Thus,  so 
early  as  the  sixteenth  century,  at  the  very  foundation  of  our  Saxon  monarchy,  the 
pontiff,  to  whom  the  Saxons  owed  their  conversion,  Gregory  the  Great,  declared, 
"  Si  quis  regum,  sacerdotum,  judicum,  personarumque  ssecularium  banc  constitutionis 
nostrse  paginam  agnoscens,  contra  earn  venire  tentaverit,  potestatis  honorisgue  mi 
dignitate  careat,  reumque  se  divino  judicio  existere  de  perpetrate  iniquitate  cognos- 
cat "  (Greg.  Epist.,  lib.  xiii. ;  Epist.  viii.  9,  10).     Thus  Gregory  "VII.,  having  pro- 
nounced excommunication,  declared  deposition  as  the  consequence,  according  to 
the  law  of  the  empire,  knowing  that  public  opinion  supported  that  view.     But  as 
Voltaire  points  out  in  a  subsequent  case,  the  pontiff  pronounced  excommunication, 
but  not  deposition.    "II  est  tres  remarquable  que  dans  ces  longues  dissensions  le  pape 
Alexandre  III.  qui  avait  fait  souvent  oette  cdr^monie  d'excommunier  I'empereur, 
n'alla  jamais  quisqu'  h  le  deposer. "    He  adds,  "  Cette  conduite  ne  prouve-t-elle  pas 
non  seulement  beaucoup  de  sagesse  dans  ce  pontiffe ;  mais  une  condamnatione  g^ne- 
rale  des  excfes  de  Gr^gorie  "VII."  {Essai  sur  les  Mosurs,  tom.  iii.  c.  xlviii.) ;  but  Vol- 
taire forgot  that  the  popes  well  knew  they  had  no  proper  power  to  depose,  as  they 
deemed  they  had  to  excommunicate,  and  that  the  deposition  was  another  matter 
altogether,  which  must  depend  upon  public  opinion,  and  the  circumstances  of  the 
times ;  and  he  admits  the  sagacity  of  the  pontiff  in  the  course  which  he  pursued  on 
the  occasion.    What,  however,  is  most  important  is,  that  the  popes  knew  and  observed 
the  distinction  between  the  power  of  spiritual  direction  and  power  of  temporal  rule, 
which  could  only  be  derived  from  the  consent  of  the  state,  and  the  general  voice  of 
the  people  ;  and  could  only  be  properly  exercised  for  their  protection,  or  in  support  of 
justice,  of  liberty  and  of  law.    That  it  would,  so  far  as  it  was  so  exercised,  not  be  in 
opposition  to,  but  in  favour  of,  liberty  and  law,  is  admitted  by  Voltaire,  and  by  the 
most  enlightened  historians  of  our  own  or  any  other  country.     Thus  Voltaire  says, 
speaking  of  the  struggle  between  the  pope  and  our  Henry  II.,  "  L'int^rfit  du  genre 
humain  demande  un  frein  qui  retienne  les  souverains,  et  qui  mette  k  convert  la  vie 
des  peuples.     Ce  frein  de  la  religion  aurait  pu  ^tre  par  une  convention,  unwierselle 
dans  la  main  des  papes.   Les  premiers  pontifes  en  ne  se  mglant  des  querelles  tempor- 
elles,  que  pour  les  appaiser,  en  avertissant  les  rois  et  les  peuples  de  leurs  devoirs,  en 
reprenant  leurs  crimes,  en  reservent  les  excommunications  pour  les  grands  attentats, 
auraient  toujours  4t&  regard^s  comme  des  images  de  Dieu  sur  la  terre,  mais  les 
hommes  sont  reduits  k  n'avoir  pour  leur  defense  que  les  lois  et  les  moeurs  de  leurs  pays, 
lois  Bouvent  m^pris^es,  et  mceurs  la  souvent  corrompues ''  (Essai  swr  les  Mceurs,  tom. 
iii.  c.  i.)     It  has  always  been  forgotten  that,  rightly  or  wrongly,  the  popes,  in  their 
contests  with  the  emperor,  always  maintained  and  based  their  jurisdiction  upon  the 
fact,  that  the  emperor  had  taken  oaths  of  fidelity  to  them,  and  had  contracted,  owing 
to  the  peculiar  relations  of  Italy  and  Germany,  feudal  obligations  to  them  ;  and  the 
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Bologna,  and  was  published  under  the  title  of  Decretum :  it  was 
made  in  imitation  of  the  Pandects,  and  was  a  digest  of  the  whole 
pontifical  canon  law.    This  is  a  collection  of  opinions  and  deci- 

fact  is  beyond  dispute,  that  the  emperor  did  take  oaths  of  fidelity  to  the  popes,  which 
are  inserted  in  the  "  Decretum  of  Gratian,"  and  to  be  found  in  the  Corpus  Juris 
Oanonici,  and  this  oath  is  admitted  by  Boasuet  to  imply  at  all  events  a  great  degree 
of  obedience  or  submission.  It  is  not  material  here  whether  the  papacy  was  right 
or  wrong  in  its  view.  The  important  point  to  keep  in  view,  in  its  bearing  on  legal 
history,  is,  that  the  papacy  always  based  its  temporal  jurisdiction  upon  this  assump- 
tion, i.e.,  upon  the  assumption  of  an  acknowledgment  of  it,  just  as  the  popes  based  their 
spiritual  jurisdiction  on  the  acknowledgment  of  it,  and  the  recognition  of  them  as 
the  heads  of  the  church.  That  the  deposition  of  a  sovereign  was  a  consequence  of 
his  excommunication  was  the  general  belief  in  this,  as  in  every  other  country  in  that 
age.  Thus,  in  the  reign  of  Henry  II.,  John  of  Salisbury,  whom  Sir  J.  Mackintosh 
describes  as  far  beyond  his  age  in  learning,  and  who  was  an  attached  friend  and 
adviser  of  Archbishop  h  Becket,  held  that  as  an  admitted  principle,  and  so  speaks  of 
the  pope  as  "Vicarius  Petri,  a  Domino  constitutus  super  gentes  et  super  regna" 
(Joannes  Sails.,  ep.  210;  BMioth.  Pati-um,  torn,  xxiii.).  Nay,  more,  kings  them- 
selves— as  our  Henry  among  the  number — admitted  the  jurisdiction,  and  only 
disputed  its  exercise  ;  this  is  manifest  from  the  contemporary  accounts  left  by  that 
eminent  prelate,  or  the  letters  of  the  archbishop,  for  it  appears  that  when 
Cardinal  Gratian  asserted  it  in  his  conferences  with  the  king,  the  latter,  so  far 
from  resenting  or  protesting  against  it,  desired  the  council  to  testify  his  desire 
or  reconciliation,  "  rex  rogavit  ut  testificarentur  vires  quanta  et  qualia  obtulerat, 
restitutionem  scilicet  arohiepiscopatns  et  paeis"  {Ep.  Fl.,  lib.  iii.  ep.  61).  This 
being  the  view  of  the  popes  themselves,  it  is  to  be  expected  that  they  would  also 
be  the  views  of  the  compilers  of  these  decretals,  Ivo  and  Gratian,  and  so  it  is ; 
and  these  ancient  authorities  on  the  canon  law  base  their  doctrine  as  to  the  jurisdic- 
tion of  the  church,  primarily,  on  its  "  directive"  authority,  purely  spiritual  and  volun- 
tary, and  exercised  only  in  foro  consdentim,  and,  secondarily,  on  its  recognition  by 
the  civil  law  itself  (Ivonis  Decretum,  part  v.,  c.  378).  And  in  his  letter  to  our 
Henry  I.,  although  he  asserts  that  the  temporal  power  ought  to  be  subject  to  the 
spiritual,  he  shows  his  consciousness  that,  to  the  extent  to  which  it  is  so,  it  must  be 
the  concession  of  the  state.  "  Celsitudinem  vestram  obsecrando  monemus,  quatenus 
in  regno  voiis  commissi  verhum  Dei  currere  permittatis,  et  regnum  terrenum  ccelesti 
regno,  quod  ecclesise  commissum  est,  subditum  esse  debere  semper  cogitetis;  sicut 
enim  sensus  animalis  subditus  debet  esse  rationi,  ita  potestas  terrena  subdita  esse 
debet  ecclesiastieo  regimini"  {Im  de  Chartres,  epist.  101) — language  which,  no  doubt, 
(naturally  enough,  in  an  age  when  ecclesiastics  had  all  the  knowledge)  implies  that 
the  church  represented  the  intellectual  power  of  the  age,  and  ought  to  be  superior  ; 
but  at  the  same  time  also  implying  that  it  could  only  be  so  by  the  concession  of  the 
state,  and  that  it  was  not  the  prerogative  of  the  church  by  divine  right.  So  Gra- 
tian's  doctrine  is  in  substance  the  same  {Gratiani  Decretum,  part  i.  dist.  96,  c.  x.). 
The  contrary  notion,  founded  on  an  isolated  sentence — "  A  fidelitatis  etiam  jura- 
mento  Romanus  pontifex  nonnuUos  absolvit,  cum  aliquos  k  sua  dignitate  de- 
ponit"  {Ihid.,  causa  xv.,  qujest.  vi.,  c.  iii.) — ^is  disproved  by  the  context,  and  the 
whole  texture  and  tenor  of  the  authorities  he  cites.  So  Hugo  de  St  Victor,  who 
thus  distinguishes  the  temporal  and  spiritual  powers :  "  Secundum  cauaam  jnstitia 
determinatur,  ut  videlicet  negotia  ssecularia  k  potestate  terrena,  spiritualia  vero  et 
ecelesiastica,  Si  spirituali  potestate  examinentur ;  saecularis  autem  potestas  caput  habet 
regem,  ab  illo  per  subjectas  potestates,  et  duces,  et  comites,  et  prsefectos,  et  magis- 
tratus  alios  descendens ;  qui  tamen  omnes  h,  prima  potestate  auctoritatem  sumunt,  in 
eo  quod  subjectis  prselati  existant"  (Ibid.  o.  viii.).  The  interest  of  all  this  here,  and 
its  bearing  on  the  history  of  the  English  law  is,  that  the  doctrines  thus  laid  down 
formed  the  basis  of  those  denouncedinthetext,  and  were  afterwards  the  subject  of  the 
great  contest  between  the  church  and  state  in  the  reign  of  Henry  II.,  which  forms 
one  of  the  most  memorable  epochs  in  our  legal  history  ;  and  that  much  the  same 
doctrines  will  be  found  laid  down  in  Bracton,  who,  more  than  any  other  ancient 
author,  is  regarded  by  Lord  Coke  himself  as  the  parent  of  the  English  law.  Enough 
has  now  been  stated  to  enable  the  reader  to  form  a  judgment  upon  that  great  con- 
troversy, and  to  appreciate  the  a^ove  observations  of  our  author.  All  that  he  has 
to  bear  in  mind,  however,  is,  that  the  question  as  to  the  merits  of  that  controversy 
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sions,  extracted  from  sayings  of  the  fathers,  canons  of  councils, 
and,  above  all,  from  decretal  epistles  of  popes  ;  all  tending  to  exalt 
the  clerical  state,  and  to  exempt  the  clergy  from  secular  subor- 

depends  not  upon  the  ideas  now  entertained,  but  upon  those  which  were  entertained 
in  the  age  in  which  it  arose.     So  far  from  the  canonical  law  or  the  writers  upon  it 
being  so  extreme  in  their  views  as  is  represented  by  the  author,  the  very  eanonist 
whom  he  cites  as  the  chief  expounder  of  the  extravagant  doctrines  he  denounces — 
Ivo  of  Chartres — vindicated  the  right  of  the  pope  to  pronounce  the  sentence  of  ex- 
communication against  sovereigns,  as  founded  on  the  laws  of  the  state,  as  well  as  of 
the  church   (Ivonis  Deeretum,  part  v.  c.  ccclxxviii.).     And  in  his  letter  to  our 
Henry  I.,  already  quoted,  this  eminent  prelate   only  puts  it  upon  the   ground 
of  the  union  between  the   church  and  the  state,  and  of  liberty  allowed  to  the 
church  to  carry  out  its  discipline  in   a  country  where  the  church  and  its  dis- 
cipline are  acknowledged.    And  while  he  implies  the  subordination  of  the  temporal 
to  the  spiritual,  in  the  sense  of  what  theologians  call  the  directive  power,  he 
says  not  a  word  which  implies  a  jurisdiction  of  divine  right  over  temporalities ; 
but  teaches  that  this  is  founded  on  divine  and  human  laws  {Ivo  de  Chartres, 
epist.  106).    All  this,  it  is  evident,  was  not  understood  by  the  author,  in  whose 
exaggerated  representation  may  be  observed  the  influence  of  prejudice,  arising  from 
that  cause.     It  is  in  very  different  language  Hallam  writes.     Speaking  of  the  civil 
law,  he  says :   "  Some  of  the  more  ancient  ecclesiastics,  as  Hincmar,  and  Ivo  of 
Chartres,  occasionally  refer  to  it,  and  bear  witness  to  the  regard  which  the  Roman 
church  had  uniformly  paid  to  its  decisions"  {Midd.  Ages,  c.  viii.).    And  our  author 
himself  says,  a  little  further  on,  that  the  canon  law  was  founded  on  the  civil.     Not 
having  read  the  laws  of  Henry  I.,  he  was  not  aware  that  not  only,  as  Hale  says,  they 
"  had  a  taste  of  the  canon  and  civil  law,"  but  that  whole  passages  are  taken  from  the 
canon  law — that  is,  the  later  canon  law,  which  he  denounces  as  so  full  of  what  was 
"  extravagant,"  though  Hale  had  observed  nothing  in  those  laws  to  provoke  animadver- 
sion ;  and  the  compilation  forms  the  foundation  for  the  great  treatise  of  Glanville,  the 
basis  of  our  common  law.     The  foundation  of  the  canon  law  is  laid  in  the  decrees  of 
councils,  and  in  the  rescripts,  or  decretal  epistles  of  the  popes  to  questions  pro- 
pounded upon  emergent  doubts  relative  to  matters  of  discipline  and  ecclesiastical 
economy.   As  the  jurisdiction  of  the  spiritual  tribunals  increased,  and  extended  to  a 
variety  of  persons  and  causes,  it  became  almost  necessary  to  establish  a  uniform 
system  for  the  regulation  of  their  decisions.    After  several  more  compilations  had 
appeared,  Gratian,  an  Italian  monk,  published,  about  the  year  1140,  his  Deeretum, 
or  general  collection  of  canons,  papal  epistles,  and  sentences  of  fathers,  arranged  and 
digested  into  titles  and  chapters,  in  imitation  of  the  Pandects,  which,  very  little  before, 
had  began  to  be  studied  with  great  diligence  (Midd.  Ages,  c.  vii.).    But  he  adds  that 
Gregory  IX.  caused  the  five  books  of  decretals  to  be  published  in  1234,  and  that 
these  form  the  most  essential  part  of  the  canon  law,  the  Deeretum  of  Gratian  being 
obsolete.     "  In  these  books,"  he  says,  "we  find  a  regular  and  copious  system  of  juris- 
prudence, derived  in  great  degree  from  the  civil  law,  but  with  considerable  devia- 
tion, and  possibly  improvement "  (Ibid.).    And  a  sixth  was  afterwards  added,  con- 
taining subsequent  decisions.     Of  the  body  of  canon  law,  Hallam  observes:  "The 
superiority  of  the  ecclesiastical  to  temporal  power,  or,  at  least,  the  absolute  inde- 
pendence of  the  former,  may  be  considered  the  key-note  which  regulates  it,"  and 
then  he  cites  several  passages,  which,  it  may  be  presumed,  were  about  the  strongest 
he  could  select,  by  every  one  of  which,  it  will  be  seen,  the  proposition  is  limited  to 
spiritual  or  ecclesiastical  matters.     "  Constitutiones  principum  ecdesiastieis  oonsti- 
tutionibus,  non  praseminent,  sed  obsequuntur"  (Dec,  dist.  10.)     "  Statutum  generale 
laicorumac? ecclesias vel  ad ecclesiasticaspersonas  vel eoi-um  bona, in  eorum  prsejudicum 
non  extenditur  "  (Decretal,  1.  i.  tit.  ii.  c.  x.).    "  QuiEcunque  k  principibus  in  ordinihus 
vel  in  ecclesiasticis  rebus  decreta  invenimntur,  niiUius  auctoritatis  esse  monstrantur  " 
(Deeretum,  dist.  96).    The  historian  gives  his  readers  the  opportunity  of  observing  this 
by  quoting  the  terms  of  the  decretals.     And  although  he  goes  on  to  say,  "  It  is 
expressly  declared  that  subjects  owe  no  allegiance  to  an  excommunicated  lord,  if, 
after  admonition,  he  be  not  reconciled  to  the  church,"  and  cites  the  following  rubric 
from  the  decretals  (i.  5,  tit.  xxxvii.  c.  xii.) : — "  Domino  excommunicata  manente 
subditi  fidelitatem  non  debent ;  et  ^i  longo  tempore  in  eS,  perstiterent,  et  monitus  non 
pareat  ecclesiae,  ab  ejus  debito  absolvuntur  " — the  historian  has  the  candour  to  add  : 
"  I  must  acknowledge  that  the  decretal  epistle  of  the  Pope  scarcely  warrants  this 
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dination.^  The  applause  this  book  received  from  the  see  of  Kome 
and  the  clergy,  raised  it  sooq  above  all  former  collections ;  and  it 
became  the  grand  code  of  ecclesiastical  law,  upon  which  the  popish 
hierarchy  rested  all  its  hopes  and  pretensions. 

The  canon  and  civil  law  had  before  been  studied  and  professed 
by  the  same  persons ;  and  the  union  of  these  two  laws  was  now 
drawn  closer.  The  canon  law  was  from  the  beginning  under  great 
obligations  to  the  civil ;  the  very  form  in  which  it  now  appeared 
was  evidently  borrowed  from  thence ;  and  whatever  was  most 
excellent  in  it,  was  acknowledged  to  be  copied  from  that  model  (a). 

general  proposition  of  the  rubric,  though  it  seems  to  lead  to  it."  And  though  he 
quotes  another  rubric  : — "Papa  imperatorem  deponere  potest,  ex  causis  legitimis" 
(c.  ii.  tit.  xiii.  c.  2),  he  adds,  "  The  rubrics  to  the  decretals  are  not,  perhaps,  of  direct 
authority  as  part  of  the  law,  but  they  express  its  sense."  And  no  doubt,  at  the 
period  now  in  question,  these  papal  pretensions  were  maintained.  But  then  they 
were  maintained,  in  the  first  place,  as  against  sovereigns,  who  professed  to  be 
subject  to  the  Boman  see,  as  members  of  the  Boman  church,  of  which  that  see  was 
the  head,  and  who  acknowledged  the  authority  of  the  pope  as  the  vicegerent  of 
Christ ;  and,  in  the  next  place,  these  pretensions  were  entirely  in  accordance  with 
national  law,  and  proceeded  upon  premises  laid  down  in  that  law.  This  has 
already  been  amply  shown,  so  far  as  regards  this  country,  from  the  Saxon  laws,  in 
which  the  authority  of  the  pope  is  recognised  in  many  ways  :  by  the  payment  of 
Peter's  pence,  or  Rome's  fee,  as  it  was  called,  which  is  enforced  all  through  the 
Saxon  laws  up  to  the  Conquest;  by  recognition  of  the  papal  authority,  not  only  in 
matters  in  their  nature  ecclesiastical,  at  variance  with  secular  law,  but  even  as 
regards  the  clergy,  in  matters  in  their  own  nature  properly  municipal :  as  in  cases 
of  murder  by  a  priest ;  and,  in  short,  by  his  being  practically  and  expressly  recog- 
nised as  the  supreme  spiritual  authority.  All  that  was  done  in  the  most  extreme  or 
extravagant  pretensions  of  the  canon  law,  with  respect  to  papal  or  civil  authority, 
was  simply  to  carry  out  these  premises,  granted  by  municipal  law  itself,  to  their  ex- 
treme logical  conclusions.  And  no  authority  can  be  found  (it  is  believed)  for  any 
such  pretensions,  except  as  to  states  which  had  made  such  concessions  and  laid  down 
such  premises.  Whence  it  is  that,  in  modern  times,  when  such  principles  are  not 
admitted,  we  hear  of  no  such  pretensions.  But  it  is  most  important,  in  forming  a 
judgment  upon  the  acts  or  conduct  of  men  in  distant  times,  to  take  into  considera- 
tion the  circumstances  under  which  they  took  place ;  and  in  judging  of  the  contests 
between  the  civil  and  ecclesiastical  power  at  this  period,  it  is  necessary  to  bear  in 
mind  the  premises  admitted  at  the  lime  on  both  sides,  which  the  author  has  failed 
to  observe. 

(a)  It  may  be  of  interest  here  to  present  an  analysis  of  the  canon  law,  or  of  the 
contents  of  the  decretals,  their  chief  and  most  authentic  source,  from  which  may  be 
derived,  in  some  degree,  a  just  idea  of  their  nature,  and  also  how  far  our  own  laws 
may  have  derived  advantage  therefrom.  Lord  Hale  states,  as  to  the  laws  of  Henry 
I.,  that  they  have  a  "taste  "  of  the  canon  law.  He  might  have  gone  further,  and 
said  that  entire  passages  are  taken  therefrom,  and  that  large  portions — most  of  that 
which  relates  to  the  important  subject  of  the  principles  of  procedure,  were  founded 
thereon ;  and  further,  that  these  laws  form  the  basis  of  the  treatises  of  Glanville, 
Bracton,  and  the  Mirror  of  Justice,  the  most  authentic  sources  of  our  own  law.  So 
that  the  author,  in  deriding  or  denouncing  the  canon  law  (of  which  it  has  been 
shown  he  knew  little  or  nothing),  was  really  deriding  and  denouncing  the  sources 
whenbe  our  own  law,  in  a  great  degree,  was  derived.  The  canon  law  was  simply 
the  civil  law  adapted  to  the  use  of  a  country  acknowledging  the  Eoman  church  as 
the  head.  The  first  book  of  the  decretals  treats,  in  the  first  place,  therefore, 
of  the  doctrines  of  that  church,  the  acknowledgment  of  which  is  presumed  and 
supposed  to  be  the  basis  of  all  the  rest.  It  was  in  forgetfulness  of  this  that  the 
fundamental  fallacy  of  our  author  lay.  The  canon  law  professes,  at  the  outset,  to 
be  the  canon  law  of  countries  which  acknowledge  the  Boman  church.  The  next 
book  treats  of  rescripts,  constitutions,  and  customs,  and  their  authority ;  then  the 
law  as  to  election,  confirmation,  and  consecration  of  bishops,  the  resignation  or 
renunciation  of  benefices,  and  other  purely  ecclesiastical  matters ;  then  as  to  discipline 
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These  two  systems  now  became  so  connected,  and  in  so  near  a 
degree  of  relation,  that  a  learned  writer  says,  the  one  could  not 
subsist  without  the  other.     They  afforded  each  other  a  mutual 

of  the  clergy.'  Next  there  comes  a  head  of  ecclesiastical  law,  which  formed  the  basis  of 
our  law  of  legal  terms  ;  and  that  was  the  law  as  to  the  Pax  Dei  or  Pax  Ecclesice — the 
peace  of  the  church — i.e.,  sacred  periods,  during  which  war  or  litigation  ought  not 
to  be  allowed,  and  which  the  ecclesiastical  authorities,  therefore,  were  to  procure  to 
be  observed,  so  far  as  it  was  possible  for  them  to  do  so  ;  and  accordingly,  in  order 
to  enforce  observance  of  these  periods  or  intervals,  they  were  to  issue  excommuni- 
cations against  those — that  is,  members  of  the  Eoman  church — who  failed  to  observe 
them.  It  may  here  be  observed  that  excommunication,  as  the  phrase  itself  implies, 
was  simply  a  putting  out  of  communion — i.e.,  the  communion  of  the  Roman  church ; 
whence,  of  course,  it  followed  that  it  did  not  apply,  except  to  members  of  that 
church,  nor  affect  those  who  did  not  care  to  be  so.  Under  this  purely  spiritual  penalty, 
the  periods  of  the  peace  of  the  church  were  observed  ;  and  during  those  periods, 
neither  priests  nor  laymen,  nor  chartmen  nor  rustics,  either  going  to  the  field,  or  being 
in  the  field,  or  coming  from  the  field  (the  origin  of  our  legal  phrase  as  to  privilege 
from  arrest — eundo  et  redeundo),  or  the  cattle  with  which  they  ploughed,  could  be 
arrested  or  seized.  Again,  it  was  laid  down  to  be  the  duty  of  judges,  before  men 
entered  into  a  lawsuit,  to  persuade  the  parties  by  private  covenants  and  agreements, 
to  compound  the  controversy  between  them ;  and  this,  there  is  little  doubt,  led  to 
the  devising  of  fines,  or  concords  in  court,  which  became  used  in  the  time  of  Henry 
I.,  and  which  the  learned  Hargreave  considered  were  originally  real  concords  of 
really  existing  suits.  So  also,  there  can  be  little  doubt  that  this  led  to  the  encour- 
agement of  arbitration  in  our  courts,  which  is  to  be  observed  from  the  very  earliest 
records  of  these  proceedings.  Various  rules  and  principles  are  laid  down  as  to 
arbitrations  and  arbitrators,  which  form  the  basis  of  our  rules  of  law  upon  the  sub 
ject.  And  be  it  observed,  that  for  a  century  or  two  after  the  Conquest,  during 
which  our  law  was  moulded,  the  chancellors  and  chief  judges  were  ecclesiastics,  and 
took  their  ideas  of  law  from  these  very  volumes  now  under  analysis.  Again,  if,  pend- 
ing a  suit,  a  party  alienated  away  the  subject-matter,  he  was  nevertheless  held  liable 
to  answer  for  it  as  though  he  were  still  owner  of  it ;  and  this,  again,  formed  the 
basis  of  our  rules  of  law  or  equity  as  to  lis  pendens,  or  fraudulent  alienations, 
pending  a  suit.  In  short,  the  greater  portion  of  this  first  book  of  the  Decretals 
deals,  and  deals  admirably,  with  the  subject  of  litigation.  The  second  book 
expounds  the  principles  of  procedure  and  judicature,  a  competent  court,  a  proper 
citation,  and  declaration  of  the  cause  of  suit.  Then  came  the  "exceptions,"  a  phrase 
borrowed  from  the  Eoman  civil  law,  and  from  the  civil  and  canonical  law,  adopted 
by  our  earliest  legal  authors— Glanville,  Bracton,  and  the  Mirror,  and  in  the  statute 
of  Westm.  Then  the  nature  and  the  order  of  rights  is  laid  down :  as,  that  rights  or  causes 
which  convey  possession — causes  "possessory,"  as  they  were  and  are  called— are  first 
to  be  determined  before  a  right  of  property,  and  that  he  who  has  been  forcibly 
expelled  from  or  deprived  of  property,  is  first  to  be  restored  to  the  thing  or  place 
of  which  he  has  been  thus  deprived,  even  although  he  has  no  other  than  a  possessor's 
right,  and  has  not  the  right  of  property — a  principle  founded  upon  the  doctrine  of 
the  Roman  law,  which  has  already  been  noticed,  and  forming  the  basis  of  our  whole 
law  of  disseisin  or  forcible  dispossession  of  property,  of  which  the  possessor  can 
obtain  restitution  irrespective  of  actual  strict  right.  Then,  as  to  the  procedure  for 
the  elimination  of  the  question  in  dispute  ;  if  the  facts  were  admitted,  then,  it  was 
pointed  out,  it  became  a  question  of  law  for  the  judge,  and  not  a  question  of  fact; 
and  the  judge,  upon  the  admitted  facts,  was  to  pronounce  judgmen1^-a  principle, 
that  of  the  separation  of  the  law  from  the  fact,  which,  as  Sir  James  Mackintosh 
observed,  formed  the  basis  of  our  whole  system  of  procedure,  and  which,  he  adds, 
it  is  impossible  not  to  admire  {Hist.  Eng.,  v.  i.) ;  although  it  is  true,  that  afterwards, 
under  Za?/ judges,  often  so  ignorant  as  to  mistake  technicality  for  subtlety,  the  sys- 
tem was  rather  perverted.  If  the  facts  were  not  admitted,  then  they  were  to  be 
determined  by  witnesses,  instead  of  by  the  absurd  ordeal  or  the  brutal  duel,  and 
after  proofs  on  either  side,  judgment  was  to  be  given  on  the  facts  thus  ascertained, 
with  provision  for  appeal.  With  some  alterations  as  to  the  mode  of  taking  evidence, 
this  system  formed  the  basis  of  our  system  of  trial,  superadding  the  jury  in  common 
law  cases,  though  not,  until  ages  later,  making  them  judges  of  evidence,  not  mere 
witnesses;  while,  in  some  of  our  courts,  the  canonical  system  of  trial  continued  until 
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support  ;■  they  had  the  same  professors ;  and  it  was  requisite  to 
the  fame  and  preferment  of  a  churchman,  that  he  should  be  both 
a  civilian  and  a  canonist. 

When  these  two  laws  were  brought  into  this  •  high  repute, 
Vacarivs  came  into  England,  and,  a.d.  1149,  towards  the  end  of 
Stephen's  reign  began  to  read  lectures,  at  Oxford,  on  the  canon 
and  civil  law.  Upon  this  an  alarm  was  raised,  and  the  king, 
apprehensive  of  the  consequences  to  which  these  new  doctrines 
might  lead,  in  the  year  1152,  or  thereabouts,  is  said  to  have  forbid 
the  reading  of  books  of  the  canon  law^  (a) ;  a  prohibition  that  could 
not  be  meant  to  extend  to  that  canon  law  which  had  long  been 
admitted  and  ratified,  but  probably  only  to  the  novel  and  bold 
opinions  contained  in  the  collection  of  Ivo  de  Chartres,  and  more 
particularly  in  that  lately  made  by  Gratian. 

Indeed  the  use  of  the  canon  law  became  now  a  subject  of  very 
serious  consideration.  The  canons  before  admitted  here  were  very 
ancient ;  many  of  them  had  received  a  legislative  sanction,  and  by 
long  continuance  they  had  ingrafted  themselves  into  the  constitu- 
tion of  the  country ;  but  a  set  of  opinions  entirely  new  was  advanced 
by  the  publication  of  the  Decretum,  which,  from  the  parade  of  the 

our  own  time.  The  third  book  of  the  Decretals  treats  of  such  civil  matters  and 
causes  as  were  deemed  to  be  triable  in  the  ecclesiastical  courts — as  the  conduct  of 
ecclesiastics,  non-residence,  and  the  like.  So  it  treats  of  the  possessions  of  the 
church,  and  when  they  may  be  alienated,  &c.  It  treats  also  of  wills  and  testaments, 
and  of  succession  in  oases  of  intestacy  ;  of  tithes  and  of  first-fruits  ;  of  the  right 
of  patronage,  &c.  And  it  is  laid  down  that  ecclesiastical  persons  are  not  to 
trouble  themselves  about  civil  matters,  contrary  to  their  office  and  profession; 
in  accordance  with  which,  under  Henry  II.,  Archbishop  A'Becket  gave  up  the 
chancellorship;  and  the  Koman  see  objected  strongly  to  ecclesiastics  taking  poli- 
tical and  judicial  office,  although  in  an  age  when  few  of  the  laity  were  com- 
petent for  civil  offices,  it  was  necessarily,  to  a  great  extent,  tolerated  that  eccle- 
siastics should  hold  them.  The  fourth  book  treats  of  matters  matrimonial,  and 
of  legitimacy,  as  to  which  the  canon  law  was  assumed  to  be  that  marriage  legi- 
timated previous  issue.  The  fifth  book  treats  of  such  criminal  matters  as  are  dealt 
with  in  the  ecclesiastical  courts,  expounding  offences  according  to  their  moral  and 
religious  aspect,  as  in  foro  eonscientice.  The  decrees — that  is,  general,  not  made  at 
any  suit — were  first  collected  by  Ivo  of  Chartres,  a.d.  1114,  and  were  completed  by 
Gratian  in  1149.  The  first  volume  of  the  Decretals,  which  were  royal  epistles  at  the 
suit  or  instance  of  some  party  for  the  determination  of  any  controversy,  were  put 
forth  in  1231,  and  ordered  to  be  read  in  schools.  The  second  was  half  a  century 
later ;  but,  as  our  author  elsewhere  observes,  many  of  the  decrees  or  decretals  had 
obtained  currency  long  before  they  were  collected. 

(a)  But  Selden,  recording  this,  adds—"  Sed  parhm  valuit  Stephani  prohibitis 
nam  eo  magis  invaluit  virtus  legis,  Deo  favente,  quo  eum  amplius  nitebatur  impietas 
subvertere,"  {Dissert,  ad  Flet.,  c.  vii.,  p.  6).  And  Sir  J.  Mackintosh  says,  that  "the 
civil  law  was  taught  with  applause  by  Vacarius,  as  we  are  told  by  his  pupil,  John  of 
Salisbury— the  friend  of  Beeket,  distinguished  in  the  learning  of  the  age,"  {History 
of  England,  v.  i.).  And  elsewhere  the  historian  speaks  with  just  contempt  of 
Stephen  as  "  a  captain  of  banditti "  {Ilnd.,  Steph.).  That  the  study  of  the  law  should 
have  been  forbidden  by  such  a  man,  is  its  highest  praise.  Mr  Hallam's  account  of 
the  matter  is  this  :  "  The  students  of  scholastic  theology  opposed  themselves,  from 
some  unexplained  reason,  to  this  new  jurisprudence,  and  these  lectures  were  pro- 
hibited" {Midd.  Ages.  c.  viii.).  The  prohibition,  doubtless,  arose  from  that  jealousy 
which  was  incident  to  an  ignorant  age  ;  the  name  of  the  Koman  law  associating  it 
with  the  pretensions  of  the  papal  power,  which  began  to  be  viewed  with  hostility. 

'  Joh.  Salisb.  de  nug.  curia. 
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work  and  the  support  it  received  from  the  see  of  Eome,  had  the 
appearance  of  a  promulgation  of  laws  imposed  on  the  Christian 
world  by  the  sole  and  supreme  authority  of  the  pope.  From  a 
question  on  the  utility,  as  it  had  been  before  in  some  respects,  it 
became  now  a  question  upon  the  authority  of  these  laws.i  The 
contest  between  the  secular  and  ecclesiastical  state  was  thencefor- 
ward more  violent,  as  the  points  upon  which  it  arose  were  more 
important. 

Notwithstanding  the  prohibition  of  king  Stephen,  the  study  of 
the  civil  and  canon  law  was  universally  promoted  by  the  clergy. 
Educated  in  opinions  calculated  to  promote  the  benefit  and  emolu- 
ment of  their  own  order,  it  was  not  much  to  be  wondered,  that 
they  struck  in  with  the  designs  of  the  pope,  and  stood  firmly  upon 
the  maintenance  of  their  own  pretended  rights  and  privileges. 

The  active  spirit  of  the  clergy  did  not  want  instruments  to  work 
with :  the  body  of  canon  law  lately  published  by  Gratian  furnished 
authority  and  arguments  for  every  species  of  usurpation. 

The  doctrines  of  the  canon  law,  as  delivered  in  the  Becretum, 
tended  to  mark  more  strongly  the  distinction  between  Doctrines  of  the 
clergy  and  laity,  and  the  great  deference  due  to  the  «anon  law. 
former.  It  is  there  laid  down,  that  a  custom  against  the  decree 
of  a  pope  is  void ;  and  that  all  men  must  observe  the  pope's  com- 
mand (a).  It  is  made  an  anathema  to  sue  a  clergyman  before  a 
lay  judge;  if  a  lay  judge  condemn  or  destroy  a  clerk,  he  is  to  be 
excommunicated ;  a  clerk  may  implead  a  layman  before  what 
judge  he  pleases  ;  judges  who  compel  a  clerk  to  answer  to  a  suit 
before  them,  shall  be  excommunicated ;  a  layman  cannot  give  evi- 
dence against  a  clerk  ;  with  numberless  extravagancies  of  the  same 
kind  (b).  Such  notions  did  the  canonists  propagate  for  law  re- 
specting churchmen,  in  the  reigns  of  Henry  II.,  of  Eichard,  and  of 
John. 

Indeed  it  was  not  till  these  doctrines  had  generally  prevailed, 

(a)  That  is,  all  members  of  the  Roman  church,  who  acknowledge  him  as  the  head 
of  their  church,  and  in  matters  which  involve  religious  or  ecclesiastical  questions. 
These  important  qualifications  are  omitted  by  the  author,  and  make  all  the  differ- 
ence in  the  world.  That  a  custom,  against  a  decree  of  the  pope,  should  have  been 
held  void,  in  a  country  acknowledging  the  pope  as  the  head  of  its  church,  was  only 
natural,  seeing  that  the  papal  decrees  were  only  upon  such  matters  in  which  religious 
questions  or  ecclesiastical  interests  were  involved.  There  would  surely  have  been 
an  absurd  inconsistency  in  holding,  in  sueh  a  country,  that  a  custom,  contrary  to 
what  the  head  of  its  church  declared  on  such  subject,  was  nevertheless  valid. 

(J)  "  Extravagancies,"  nevertheless,  to  be  found  in  the  Saxon  laws,  as  already  has 
been  shown,  and  all  of  which,  except  so  far  as  expressly  altered,  were  repeatedly  con- 
firmed at  the  Conquest.  It  is  obvious  that  in  that  age  they  were  not  considered 
"  extravagancies,"  and  that  is  the  important  point.  That  they  would  be  so  now  is 
certain,  for  many  reasons ;  but  there  is  no  greater  extravagance  of  absurdity  than 
making  the  ideas,  the  circumstances,  the  impressions  of  a  modern  age  the  standard  or 
the  measure  of  another  and  a  distant  age.  Yet  this  form  of  fallacy  is  prevalent  in 
most  histories  of  the  middle  ages.  That  it  has  been  even  to  some  extent  avoided 
by  sueh  writers  as  Sir  J.  Mackintosh  and  Mr  Hallam,  is  one  of  the  greatest  of  their 
many  merits.    But  it  was  not  always  avoided  by  our  author. 

1  litt.  Hen.  II.  voL  iL  471. 
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that  the  separate  establishment  of  ecclesiastical  judicature  gained 
much  strength.  It  was  not  till  the  publication  of  the  Decretum, 
and  the  growing  authority  of  the  canons  had  given  some  order, 
consistence,  and  stability  to  spiritual  government,  that  the  exclu- 
sive jurisdiction  of  these  courts  was  an  object  of  very  important 
consideration,  or  that  their  claims  were  urged  to  any  great  extent. 

Some  causes,  apparently  clerical,  had  continued  to  hang  about 
the  temporal  courts,  particularly  those  concerning  tithes  ;  which, 
being  the  issues  of  freehold  property,  and  so  partaking  of  its 
nature,  could  hardly  be  considered  as  merely  spiritual.  ^  Accord- 
ingly such  pleas  were  held  both  in  the  ecclesiastical  and  temporal 
courts  till  the  time  of  Henry  II.  After  that,  tithes  came  under  the 
notice  of  our  courts  of  common  law  only  in  an  indirect  proceeding  ; 
such  as  on  prohibitions,  writs  of  right  of  advowson,  ovhj  scire  facias,^ 
an  ancient  proceeding  since  abolished  by  parliament.^  The  pre- 
rogatives of  the  hierarchy,  and  the  jurisdiction  of  the  ecclesiastical 
courts  assisted  each  other  in  extending  their  influence.  The  courts 
grew  in  authority  and  the  bishops  rose  in  their  pretensions. 

Amongst  other  attempts  to  aggrandise  themselves,  the  clergy 
did  not  omit  so  valuable  a  subject  of  acquisition  as  benefices.  A 
benefice,  being  an  eleemosynary  provision  for  a  person  who  offici- 
ated in  the  discharge  of  religious  duties,  was  originally  in  the  sole 
disposal  of  the  founder,  and  was  conferred,  like  other  donations,  by 
investiture ;  but  the  bishops,  as  having  the  superintendence  over 
spiritual  things,  claimed  a  right  of  control  over  these  gifts  {a). 

(a)  This  is  not  a  correct  representation.  The  bishops  claimed  what  they  had 
alvrays  had,  the  right  of  appointing  the  clergy,  juat  as  the  pope,  as  the  head  of  the 
church,  claimed  the  right  of  appointing  the  bishops,  on  the  general  principle  that 
these  offices  were  all  pastoral,  and  purely  spiritual.  Nor  was  this  claim  disputed 
until  they  had  long  become  the  subject  of  endovmients,  nor  even  then,  until  after  the 
feudal  system  had  become  firmly  established  ;  and  it  was  then  insisted  that  the  tem- 
poralities were  benefices,  or  were  fiefs,  in  the  feudal  sense,  and  subject  to  feudal  inci- 
dents, one  of  which  was  the  right  of  the  crown,  or  the  patron,  to  confer  them  (so  as 
to  secure  a  veto  upon  the  appointment),  and  also  to  have  the  custody  of  them  when 
vacant,  so  that  by  combining  the  veto  with  the  power  of  possession  during  vacancy, 
the  king  might  secure  the  possession  of  the  temporalities  until  he  coerced  the  pope 
into  the  appointment  of  some  corrupt  prelate,  with  whom  he  could  make  his  own 
arrangements  as  regarded  the  inferior  clergy.  What  they  would  come  to,  no  one 
with  the  least  knowledge  of  history  can  doubt ;  and  it  is  thus  described  by  Sir  J. 
Mackintosh ;  "  The  power  of  nomination  (for  such  it  was)  had  been  converted  by 
secular  powers  into  an  indecent  and  scandalous  means  of  raising, money,  by  setting 
up  for  sale  the  dignities  and  benefices  of  the  church  "  (Hist,  of  Eng.,  vol.  i.,  p.  147). 
This,  the  historian  says,  was  the  result  of  the  claim  of  the  king,  which  "  involved  a 
previous  negative  on  every  choice,  and,  in  efi'ect,  amounted  to  the  ecclesiastical 
patronage  of  Europe"  {Ibid.).  So  Mr  Hallam  says— "The  sovereigns,  the  lay 
patrons,  the  prelates,  made  tbeir  powers  of  nomination  and  investiture  subservient 
to  the  grossest  rapacity,"  to  which  he  ought  to  have  added,  the  prelates  appointed  hy 
tlie  sovereign;  the  great  object  was  the  struggle,  on  the  part  of  the  sovereign,  to 
get  control  over  the  appointment  of  the  bishops,  so  as  to  be  enabled  to  obtain,  by 
corrupt  arrangement  with  them,  control  over  the  appointment  of  the  clergy.  And 
this,  indeed,  was  the  next  important  feature  in  the  matter  ;  for,  of  course,  to  have 
all  Christendom  covered  with  a  corrupt  and  ignorant  clergy,  would  have  'been  de- 
structive of  Christianity.    And  Mr  Hallam  says — "Through  bribery,  or  through- 
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This  occasioned  a  contest  between  patrons  and  the  bishops  for 
many  years  ;  till  at  length  the  ancient  way  of  investiture  entirely 
ceased  about  the  reigns  of  kings  Kichard  and  John,  and  lay-patrons 
became  obliged  first  to  present  their  clerks  to  the  bishop,  who, 
according  to  his  discretion,  gave  them  institution.'^  A  like  method 
of  filling  vacant  bishoprics  was  claimed  by  the  pope ;   but  the 

corrupt  agreements  with  princes,  a  large  proportion  of  the  bishops  had  no  valid 
tenure  in  their  sees.  The  case  was  perhaps  worse  with  the  inferior  clerics"  (Midd. 
Ages,  c.  v.).  As  to  the  importance  of  the  question,  therefore,  there  can  be  no  doubt; 
neither  can  there  be  any  doubt  in  the  mind  of  any  lawyer  as  to  the  utter  absence  of 
any  pretence  for  the  claim  set  up  by  the  sovereigns.  This  can  be  shown  in  many 
ways.  The  shortest  and  clearest  way,  perhaps,  is  to  refer  to  the  general  principle 
already  alluded  to,  that  these  offices  were  pastoral  and  purely  spiritual,  and  that  by 
the  constitution  of  any  country  acknowledging  the  Roman  church,  and  the  pope 
as  the  head  of  it,  and  as  the  supreme  pastor,  the  nomination  of  episcopal  pastors 
must  pertain  to  him,  and  of  parochial  pastors  to  the  bishops.  And,  as  already 
noticed,  this  claim  was  not  disputed,  until  some  time  after  the  Conquest,  nor  until 
after  the  establishment  of  the  feudal  system,  when  the  grossest  oppressions  and 
exactions  took  place  ;  as  was  noticed  and  acknowledged  in  the  Leges  Henrici  P.rimi 
— "  Quia  regnum  oppressum  erat,  injustis  exactionibus  : — ego  sanctam  Deo  ecclesiam 
liberam  facio,  ita  quod  nee  vendam,  nee  ad  firmdm  ponam  :  nee,  mortui  archiepiscopo 
sice  episcopo,  vel  abbate,  aliquid  accipiam  de  dominio  ecclesim  donee  successor  in  earn 
ingrediatur"  (Anglo-Saxon  Laws,  vol.  i.  p.  498).  So  that  it  is  certain,  as  it  is  solemnly 
recited  in  a  legal  record,  that  these  things  had  been  done  by  the  Conqueror  and  his 
sons  ;  the  voice  of  contemporary  history  (in  the  chronicles)  also  abundantly  attests 
it,  and  it  there  appears  that,  as  above  stated,  kings  set  up  a  claim  to  practise  upon 
the  endowments  of  the  church  the  same  exactions  and  oppressions  which  they 
practised  on  the  other  estates  of  the  realm,  upon  the  pretence  that  the  feudal 
principles  applied.  That  this  pretence  was  false  and  unfounded,  has  already  been 
shown  from  Littleton,  who,  long  after  these  controversies  was  over,  laid  it  down  as 
undoubted  law,  that  in  tenure  by  frankalmoigne  (which  is  the  tenure  of  bishoprics 
and  other  benefices),  there  is  no  temporal  service  due  at  all,  as  the  service  is  purely 
spiritual.  And,  as  already  has  been  shown,  the  whole  scope  and  tenor  of  the  Saxon 
law  was  to  leave  to  the  church  the  control  of  what  was  spiritual.  It  is  fully  admitted 
by  all  the  writers  who  uphold  the  royal  claim  now,  and  is  implied  by  our  author  in 
his  use  of  the  feudal  word,  investiture,  that  it  was  based  upon  feudal  principles,  and, 
therefore,  was  unfounded.  The  pretence  that  because  the  endowment  was  temporal, 
the  benefice  became  no  less  clearly  fallacious,  for  it  was  a  well-known  maxim  that 
the  principal  draws  it  to  the  accessory,  not  the  accessory  the  principal.  And  this, 
in  fact,  was  the  whole  point  of  the  question,  whether  the  spiritual  was  to  yield  to  the 
temporal,  or  the  temporal  to  the  spiritual.  Of  course,  the  rapacious  sovereigns  who 
ravened  after  church  spoil,  and  kept  sees  vacant  in  order  to  enjoy  it,  or  to  force  the 
pope  to  sanction  the  appointment  of  corrupt  men,  who  would  allow  them  to  share  the 
plunder  of  the  diocese,  and  farm  out  benefices  to  the  highest  bidders ;  of  course 
they  deemed  the  temporalities  the  most  important,  and  cared  little  for  the  spiritualities. 
But  the  original  donors,  who  were  not  merely  sovereigns,  but  multitudes  of  other 
persons  (as  the  statutes  state),  gave  the  endowments  in  aid  of  the  spiritualities  and 
in  support  of  the  church,  not  for  her  enslavement  and  subjection.  They  gave  to  the 
church  as  she  then  existed — viz.,  free,  and  under  the  spiritual  care  of  her  pastors ;  and 
it  would  be  irrational  to  suppose  that  they  meant  their  donations  to  be  the  founda- 
tion of  future  usurpations.  That,  therefore,  which  the  author,  unaware  of  the 
contents  of  Henry  I.'s  charter,  represents  as  an  innovation  introduced  in  the 
reigns  of  Richard  and  John,  had  been  the  original  usage,  and  had  been  wrongly 
violated  by  the  Conqueror  and  his  sons,  as  Henry  I.  confessed.  It  will  be  apparent 
that  the  great,  the  fundamental  question  was  as  to  the  appointment  of  the  bishops ; 
for  if  the  king  could  either  appoint  them  at  his  pleasure  or  keep  the  temporalities  of 
the  sees  in  his  hands  until  his  nominee  was  admitted,  the  whole  of  the  diocese  would 
virtually  be  in  his  hands;  and  such  kings  as  then  reigned  were  capable,  as  the 
chronicles  show,  of  any  amount  of  corruption,  plunder,  or  oppression. 

1  Seld.  Tithes,  383. 
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spirited  resistance  of  some  of  onr  kings  defeated  all  his  at- 
tempts ;  though,  as  usual,  he  never  receded  from  the  pretended 
right. 

The  appointment,  however,  to  bishoprics,  was,  to  a  degree,  put 
under  the  control  of  the  pope  (a).  In  the  time  of  Henry  I.  a  bishop 
elect  was  to  receive  investitv/re  of  his  temporalties  from  theking, 
of  whom  all  bishops  held  their  lands  as  baronies  (6).  This  was 
performed  by  the  king's  delivering  to  the  bishop  a  ring  and  crosier, 
as  symbols  of  his  spiritual  marriage  to  the  church  and  of  his  pas- 
toral office  ;  and  hence  called  investiture  per  annulam  et  baculum: 
after  this  the  bishop  used  to  do  homage  to  the  king,  as  to  his  liege 
lord.  But  that  king  finding  it  expedient  to  give  way  to  the  de- 
mands of  the  pope  (c),  resigned  this  power  and  ceremony  of  inves- 
titure, and  only  required  that  bishops  should  do  homage  for  their 
temporalties :  and  king  John,  to  obtain  the  protection  of  the  pope, 
was  contented  to  give  up,  by  charter,  to  all  monasteries  and  cathe- 
drals, the  free  right  of  electing  their  prelates,  whether  abbots 
or  bishops.  He  reserved  only  to  the  crown  the  custody  of  the 
temporalties  during  the  vacancy;  the  form  of  granting  a  licence 
to  proceed  to  election  (since  called  a  conge  d'elire),  on  refusal 
whereof  the  electors  might  make  their  election  without  it ;  and  the 
right  of  approbation  afterwards,  which  was  not  to  be  denied  with- 
out a  reasonable  and  lawful  cause  (d).  This  grant  was  expressly 
recognised  and  confirmed  by  king  John's  Magna  Charta ;  was 
again  eistablished  by  stat.  25  Ed.  III.  st.  6,  c.  3 ;  and  continued 
the  law  and  practice  till  the  time  of  Henry  VIII. 

To  return  to  the  progress  of  ecclesiastical  judicature.  There 
were  two  subjects  of  jurisdiction  which  the  spiritual  court  gradu- 
ally drew  to  itself  and  endeavoured  to  appropriate :  these  were 

(a)  Had  always  been  go,  as  the  charter  of  Henry  I.  admits,  of  which  the  author 
was  not  aware,  vide  cmte. 

(6)  Not  so  at  all.  Quite  the  contrary.  There  was  the  fallacy.  The  baronies  were 
held  on  secular  tenure,  which  was  feudal;  the  bishoprics  were  held  on  spiritnal 
tenure,  which  was  not  feudal.  Thus  Littleton  says — "They  who  hold  in  frank- 
almoigne  shall  do  no  fealty  to  their  lord,  because  the  very  words  exclude  the  lord  to 
have  any  earthly  or  temporal  service,  but  to  have  only  divine  and  spiiitual 
service,"  (c.  vi.).    Glanville  had  laid  down  the  same  law,  under  Henry  II. 

(c)  The  charter  of  Henry  I.  has  been  already  quoted,  in  which  he  acknowledges 
that  his  claims  had  been  abominable  and  oppressive  exactious.  He  had  kept 
bishoprics  vacant,  in  order  to  exact  money,  or  the  admission  of  his  own  nominees. 
Of  course  he  cared  not  about  the  ceremony ;  it  was  the  power  of  nomination  and  the 
right  of  patronage,  which  he  strove  to  obtain,  for  the  sake  of  these  exactions. 

{d)  Thus,  then,  after  all,  the  position  taken  by  the  church  has  been  admitted  to 
have  been  in  substance  right ;  for  at  this  moment,  even  in  this  country,  the  letter 
of  the  law  allows  of  free  clerical  choice  in  the  election  of  bishops ;  and  if  the  law  is 
only  a  dead  letter,  it  is  only  because,  by  reason  of  the  separation  from  Rome,  there  is 
no  supreme  ecclesiastical  authority  to  whom  the  clerical  choice  can  be  referred, 
and  all  authority  is  virtually  merged  in  the  royal  prerogative.'  In  the  period  re- 
ferred to,  however,  the  papal  supremacy  was  in  full  force,  and  was  achnowledged  by 
the  law  and  constitutions  of  this  country ;  and,  therefore,  as  it  is  at  this  moment 
admitted  that  the  election  of  a  bishop  ought  to  be  a  matter  of  free  clerical  choice, 
it  is  admitted  that  it  is  properly  of  a  spiritual  nature,  and,  therefore,  according  to 
the  principles  of  the  period  in  question,,  the  papal  claim  was  right. 
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marriages  and  wills  ;  which  latter  led  to  the  cognizance  of  lega^ 
cies,  and  the  disposal  of  intestates'  effects. 

Marriage,  being  a  contract  dictated  and  sanctioned  by  the  law 
of  nature,  and  entitling  the  parties  to  certain  civil  rights,  seems  to 
have  nothing  in  it  of  spiritual  cognizance  ;  but  the  church  of  Rome 
having  converted  it  into  a  sacrament,  it  became  entirely  a  spiritual 
contract,  and  as  such  fell  naturally  within  the  ecclesiastical  juris- 
diction, very  soon  after  its  separation  from  the  secular  court ;  it 
followed  almost  of  consequence  (a),  that  the  spiritual  court  should 
likewise  determine  questions  of  hgitimacy  and  iastardy. 

{a)  All  this  is  put  as  if  it  arose  about  the  same  time.  "  The  jurisdictiou  over  matri- 
monial causes  granted  to  bishops  by  Christian  emperors  was  a  very  natural  conse- 
quence of  the  religious  rites  with  which  marriage  was  solemnised,  and  the  character 
of  a  sacrament,  or  eminently  sacred  rite,:  attributed  to  that  important  union  "  (Mack- 
intosh's Eist.  Eng.,  vol.  i.  p.  208).  The  rite  of  marriage  was  certainly,  as  Sir  J. 
Mackintosh  says,  considered  of  the  most  sacred  character  from  the  earliest  times  in> 
this  country,  for  in  the  Penitential  of  Theodore  it  is  said,  "  Presbyter  debet  messam 
agere  et  benedicere  ambos,  sicut  in  libro  sacramentorum  continetur"  (Pen.  Theod. 
c.  xvii.  s.  9).  At  the  same  time,  it  is  curious  that  there  is  in  that  same  Penetential 
this  remarkable  provision,  "  Si  mulier  discesserit  a  viro  suo,  despioiens  eum,  nolens 
revertere  et  reconciliare  viro,  post  v.  annos,  cum  consensu  episcopi  ;  ipse  aliam  acci- 
piat  uxorem  "  (Hid.  u.  xix.  s.  23).  There  is  no  doubt,  however,  that  any  Roman 
counsel  or  canonist  would  condemn  this  as  unsound ;  and  it  is  well  known  that  the 
whole  spirit  of  the  Roman  system  is,  and  always  was,  to  treat  marriage  as  sacred, 
and  indeed  sacramental ;  and  the  union  as  indissoluble.  This  being  so,  it  was  surely 
very  natural  that  it  should  be  deemed  of  ecclesiastical  cognizance. 

It  is  to  be  observed  that  in  the  Mirror  of  Justice  marriage  is  treated  as  a  con- 
tract, but  one  perpetual  (c.  ii.  s.  27),  indissoluble  (c.  iii.  s.  6),  and  of  ecclesiastical 
cognizance.  "  A  contract  is  a  speech  between  two  parties  that  a  thing  is  to  be  done, 
of  which  there  are  many  kinds,  whereof  some  are  perpetual,  as  those  of  matrimony  " 
(c.  ii.  s.  27).  "  And  note  that  matrimony  is  the  lawful  order  of  joining  together  of 
a  Christian  man  and  woman,  by  their  assents  ;  and  as  of  the  deity  and  humanity  of 
Christ,  there  is  made  an  indissoluble  unity,  so  was  matrimony,  and  according  to  such 
unity  was  such  coupling  found  to  be ;  and  therefore  none  can  remain  in  that  unity 
who  takes  to  himself  a  plurality"  (c.  iii.  s.  5).  It  .is  added  that  bigamy  is  triable 
in  the  lay  court ;  but  if  the  jury  doubt  thereof,  in  the  case  of  a  clerk,  then  the  ordi- 
nary is  to  certify  the  same  as  in  the  case  of  matrimony,  when  it  is  denied  (Ihid. ). 
It  is  very  remarkable  that  it  appears  from  the  Saxon  laws,  and  from  this  part  of  the 
Mirror  (which  is  evidently  as  old  as  the  Saxon  time),  that  priests  were  allowed  to 
marry,  for  it  is  said  that  a  clerk's  claim  of  privilege  might  be  met  by  showing  that 
he  was  "  bigamous,"  either  by  having  twice  married,  or  by  having  married  two  wives 
at  the  same  time  (Ibid.).  And  it  is  plainly  implied  that  his  merely  having  married 
would  be  no  offence.  And  in  the  Saxon  laws  there  appears  no  prohibition  of  clerical 
marriages ;  the  language  of  the  Saxon  canons  on  the  subject  rather  imply  the 
legality  of  such  marriages,  for  it  is  put  rather  as  a  matter  of  continence  becoming  to 
the  sacred  state,  than  of  utter  disabjlity  to  contract  marriage,  "  Lex  contiuentiae  est 
altaris  ministris  quse  episcopisaut  presbyteris,  qui  cum  essent  laici,  licete  uxores  ducere 
et  filios  procreare  potuerunt,  sed  cum  ad  prsedictos  gradus  pervenerint,  ca?pit  eis  non 
licere  quod  licuit.  Unde  et  de  carnali  fit  spirituale  connubium.  Oportet  eos  nee  de- 
mittere  uxores,  et  quasi  non  habeant  sic  habere,  quo  salva  sit  charitas  connubiorum  et 
cesset  operatic  nuptiarum  "  (Oapit.  Theod.,  Ang.-Sax.  Laws,  v.  ii.  p.  74).  In  the 
canons  indeed  it  was  laid  down  that  if  a  priest  married,  he  should  forfeit  his  order, 
"  Si  presbyter  vel  diaconus  uxorem  duxerit,  perdat  ordinem  suum ;  et  si  jJbstea 
fornicati  fuerunt,  non  solum  ordine  priventur,  sed  etiam  jejunent  juxta  sententiam 
episcopi"  (Pen.  Egb.  lib.  iii.  c.  1  ;  Ang.-Sax.  Laws,  v. ii.  p.  197) ;  but  this  appears  to 
imply  that  the  marriage  was  valid,  or  why  should  it  be  a  deprivation  of  the  order  ? 
and  the  prohibition  of  intercourse  would  be  mere  penitential  discipline.  In  the 
Institutes  of  Polity  it  is  said  that  marriage  is  not  allowed  to  the  clergy  (Ihid.  p.  335)  ; 
but  then  afterwards  it  is  said  that  a  priest's  wife  is  a  snare  (Ibid.,  p.  337).  In  the 
Saxon  ecclesiastical  laws  there  are  repeated  declarations  that  the  clergy  ought  not  to 
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Cases  of  wills  and  intestacy,  as  they  were,  in  their  nature,  less 

Probate  of  allied  to  the  spiritual  function,  did  not  entirely  sub- 
■»niis.  mit  to  the  ecclesiastial  jurisdiction.  It  appears  from 
Glanville,  that  in  the  reign  of  'Henry  II.  the  jurisdiction  of  personal 
legacies  was  in  the  temporal  courts.^  But  notwithstanding  this, 
if  there  was  a  question  in  the  temporal  court,  whether  a  testament 
was  a  true  one  or  not ;  whether  it  was  duly  made,  or  whether  the 
thing  demanded  was  really  bequeathed  ;  such  plea  was  to  be  heard 
and  determined  by  the  court  christian ;  because,  says  our  author, 
all  pleas  upon  testaments  are  properly  cognizable  before  the  ecclesi- 
astical j'udge.^  Thus,  the  validity  of  a  testament,  or  the  bequest 
of  a  legacy,  was  to  be  certified  by  the  spiritual  court :  nevertheless, 
as  in  cases  of  bastardy  the  court  christian  did  nothing  more  than 
answer  the  mere  question,  whether  bastard  or  not,  and  the  conse- 
quence of  descent  and  title  was  left  to  be  determined  at  common 
law  ;  so  were  the  consequences  of  a  testament,  as  the  recovery  and 
payment  of  legacies,  to  be  heard  and  determined  in  the  temporal 
courts. 

By  the  manner  in  which  Glanville  speaks  of  the  probate  of  wills, 
it  seems  as  if  that  course  of  authenticating  wills  had  been  long  in 
use.  The  beginning,  or  steps,  by  which  this  innovation  established 
itself,  it  is  not  easy  to  trace  (a)  :  it  lies  buried  in  that  obscurity 
which  involves  not  only  the  origin  of  our  municipal  customs,  but 
the  encroachments  gradually  made  upon  them  by  the  civil  and 
canon  law. 

When  the  ecclesiastical  court  had  once  the  probate  of  wills,  it 
appeared  no  very  great  enlargement  of  jurisdiction  to  add  the 
power  of  enforcing  the  execution  of  them,  in  payment  of  legacies. 
But  there  are  no  testimonies  of  those  times  that  warrant  us  to  con- 
clude, that  this  had  generally  obtained  before  the  reign  of  Henry 
III.3 

It  seems  doubtful,  whether  the  mode  used  by  the  Saxons  for  the 
distribution  of  the  estates  of  intestates  continued  during  the  whole 
of  this  period.  A  law  of  Henry  I.  says,  that  upon  a  person  dying 
intestate,  those  who  were  entitled  to  succeed  should  divide  his 

marry  {Oan.  Eccl.  Loads,  e.  1  ;  Ang.-Sax.  Laws,  v.  i.  p.  365) ;  but  it  is  doubtful 
whether  by  the  secular  law  the  marriages  were  illegal  and  void.  It  was  undoubtedly 
considered  indecent,  and  a  cause  of  deprivation.  •  But  the  Mirror  appears  to  imply 
that  a  clerk  might  be  married  legally. 

(o)  On  the  contrary,  it  is  perfectly  easy,  when  reference  is  made  to  the  Roman 
law,  which  had  long  ago  provided  a  regular  mode  of  authenticating  wills,  doubtless 
established  in  this  country  during  their  occupation,  and  virtually  the  same  as  that 
found  adopted  here ;  the  courts  of  the  bishops  being  substituted  as  the  places  of 
regis\j;ry,  for  the  obvious  reason  that  in  those  days  ecclesiastics  were  the  only  persons 
who  could  read  and  write.  The  existence  of  a  custom  in  some  manors  for  the  lord  to 
have  the  registry  is  easily  explained,  either  by  the  supposition  that  the  manor  at  one 
time  belonged  to  ecclesiastics,  or  that  the  lord  had  the  exceptional  endowment  of 
being  able  to  read  and  write,  and  so  acquired  this  privilege.  In  some  of  our  most 
ancient  cities,  as  York  and  London,  there  are  customs  as  to  wills,  probably  as  old  as 
the  Romans. 

J  lib.  7,  o.  6,  7.  "  Ibid.  '  Seld.  Works,  vol.  iii.  1672. 
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effects  jjr-o  animd  ejus  (a).  This  is  the  first  mention  in  our  law  of  a 
disposition  of  an  intestate's  effects  for  the  benefit  of  his  soul ; 
but  there  is  no  mention  of  the  control  or  intermeddling  of  the 
bishop,  either  in  this  law,  or,  even  later  than  this,  in  Glanville ; 
although  he  expressly  mentions  the  jurisdiction  of  the  church  as 
to  testaments. 

In  king  John's  charter  it  was  expressly  provided,  that  if  any 
freeman  died  intestate,  his  chattels  should  be  disposed  of  by  the 
hands  of  his  next  of  kin  per  visum  ecclesice,  by  the  advice  and 
direction  of  the  ordinary,  saving  to  all  creditors  their  debts  (6).  This 
clause,  it  is  said,  was  word  for  word  in  the  charter  9  Hen.  III. 
and  is  to  be  seen  in  several  manuscripts  of  it ;  ^^  but  being  left  out 
of  the  exemplification  of  this  charter  on  the  roll  25  Ed.  I.,  from_ 
which  is  copied  the  Magna  Charta  in  our  statute  books,  it  is  not" 
DOW  found  there.  The  provision  was  probably  inserted  by  the 
contrivance  of  the  bishops,  who,  with  Pandolfo,  the  pope's  nuncio, 
were  with  John  at  Eunnymede  (c).  There  was  not  wanting  col- 
our for  a  provision  like  this  ;  for  as  the  statute  of  Henry  I.  before 
alluded  to,  had  expressly  said,  that  the  distribution  was  to  be  pro 
animd  intestati,  the  bishops  seemed,  by  their  holy  function,  to  be 
best  qualified  to  see  this  office  performed  with  fidelity.  Hence  it 
was  that,  in  after-times,  this  power  was  delegated  by  the  ordinary 
to  the  next  of  kin,  in  letters  or  otherwise  ;  an  authority  grounded 
upon  these  words  of  the  charter,  per  visum  ecclesice  ;^  though 
there  are  no  documents  that  assure  us  this  law  was  put  in  force 
during  the  reign  of  king  John. 

In  the  reign  of  Stephen  the  clergy  began  to  draw  into  the 

(a)  There  was  no  8uch  law  ;  and  if  there  had  been,  it  could  not  hare  been  carried 
out  consistently  with  canon  law,  which  requires  that  the  obligations  of  justice  should 
first  be  satisfied  before  those  of  piety.  The  "  law  of  Henry  "  was  the  charter  of  that 
king,  recognising  and  promising  to  observe  the  law  of  the  land  settled  long  before 
the  Conquest,  and  recognised  in  the  laws  of  Canute,  that  the  effects  of  an  estate 
should,  in  certain  proportions,  be  divided  among  his  relations "  (Laws  of  Canute,  s. 
73).  This  meaning,  of  course,  his  available  effects,  after  payment  of  debts.  "  Si  quis 
preventus,  pecuniam  suam  non  dederit  nee  dare  disposuerit,  uxor  sua,  sive  liberi  earn 
pro  anima  ejus  dimdant,  sicut  eis  melius  visum  fuerit"  (Leges  Hen.  Prim.,  c.  i.  p.  7). 
That  is,  divide  his  effects  according  to  what  in  their  judgment  would  be  right  and 
proper,  and  for  the  benefit  of  his  soul ;  and  according  to  canon  law  and  common 
sense  this  would  imply  that  they,  his  nearest  relations,  should  have  the  reasonable 
share  the  law  allowed  them.  And  no  one  will  doubt  that  they  took  proper  care  of 
their  own  interest.  Then  the  charter  of  John  conceded,  in  pursuance  of  the  charter 
of  Henry,  and  in  order  to  secure  to  the  relatives  their  due  share  of  the  effects  :  "  Si 
aliquis  liber  homo  intestatus  decesserit,  catalla  sua  per  m^nus  propinquorum  paren- 
tum  et  amicorum  suorum,  per  visum  ecclesise,  distribuantur :  salvis  unicumque  debitis 
quae  defunctus  ei  debebat"  (Charter  of  John,  c.  27).  That  is  to  say,  that  the  effects, 
after  payment  of  debts,  should  be  distrihwted  according  to  law,  that  law  being,  that 
the  greater  part,  as  Glanville  states,  should  be  distributed  among  the  relatives,  and 
the  residue  be  applicable  for  the  benefit  of  the  soul  of  the  deceased,  according  to  the 
ideas  and  the  belief  of  that  age  ;  but  this,  after  payment  of  just  debts. 

(6)  Here,  again,  the  charter  was  not  so.  It  was  that  the  effects  should  be  distri- 
buted among  the  relatives  as  provided  by  law,  vide  supra. 

(c)  A  provision  for  distribution  of  the  effects  according  to  law,  vide  supra. 

1  Seld,  Works,  voL  iii.  1676.  '       » Ibid.  1679. 
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spiritual  court  the  trial  of  persons  pro  Icesione  fidei,  that  is,  for 
breach  of  faith  in  civil  contracts.  By  means  of  this  they  took 
cognizance  of  many  matters  of  contract  which  belonged  properly 
to  the  temporal  court.  This  was  the  boldest  stretch  which  that 
tribunal  ever  made  to  extend  its  authority,  and  would,  in  time, 
have  drawn  within  its  jurisdiction  most  of  the  transactions  of  man- 
kind. The  pretence  on  which  they  founded  this  claim  was  pro- 
bably this:  that  oaths  and  faith  solemnly  plighted  being  of  a 
religious  nature,  the  breach  of  them  more  properly  belonged  to 
the  spiritual  than  to  the  lay  tribunal. 

The  circumstances  of  the  times  tended  very  much  to  encourage 
the  clergy  in  their  scheme  of  opposition  to  the  secular  power.  The 
provision  for  the  clergy  was  in  those  days  very  precarious,  and  left 
them  at  the  mercy  of  their  patrons.  Being,  in  general,  from  their 
function,  considered  as  a  sacred  body  of  people,  when  oppressed 
and  ill-treated  by  potent  lords,  they  drew  the  compassion  of  many, 
and  particularly  the  support  of  their  bishops ;  who,  in  their  turn, 
receiving  as  little  favour  from  kings,  were  continually  increasing 
their  store  of  merit  with  the  sovereign  pontiff  by  the  many  struggles 
they  engaged  in  on  their  own  account,  and  on  account  of  their 
inferior  brethren.  The  pope,  no  ungrateful  sovereign,  always  dis- 
tinguished his  zeal  in  supporting  his  bishops,  as  they  did  in  sup- 
porting the  lower  clergy ;  till  the  several  orders  of  ecclesiastics, 
united  in  a  common  cause,  and  sharpened  against  the  laity  by 
long  contention,  encouraged  each  other,  by  every  motive  of  defence 
and  aggrandisement,  to  contribute  in  their  stations  to  promote  the 
power  of  the  church.  The  pope  having  made  use  of  the  bishops 
to  gain  and  govern  the  clergy,  united  all  their  powers  to  establish 
a  dominion  over  the  laity  ;  and  no  occasion  was  let  pass  in  which 
any  of  them  could  snatch  an  advantage  (a). 

Henry  I.  being  seated  on  the  throne  by  a  doubtful  title,  thought 
it  prudent  to  gain  the  clerical  part  of  his  subjects  by  some  conces- 
sessions  (6).     Stephen,  who  owed  his  authority  entirely  to  them, 

(a)  All  this  is  mere  general  assertion,  not  founded  upon  any  authority,  nor  sup- 
ported by  any,  and  the  value  of  it  may  be  estimated  from  the  degree  of  verity  to  be 
found  in  the  next  statement. 

(6)  So  far  from  it,  that  as  he  himself  acknowledged,  there  had  been  great  oppres- 
sions and  exactions,  and  he  only  promised  not  to  continue  them,  "  Quia  regnum 
Anglia  oppressum  erat,  inj  ustis  exactionibus;  ego  sauetam  Dei  ecclesiam  liberam  facio, 
ita  quod  nee  vendam  nee  ad  firmam  ponam ;  nee,  mortuo  archiepiscopo,  sive  episcopo 
aliquid  aliquam  de  dominio  ecclesise  donee  successor  in  earn  ingrediatur.  Et  omnes 
males  consuetudines  qualis  regnum  Anglia  opprimebantur,  inde  aufero  "  (Leges  Hen- 
rid  Primi,  1).  But  how  far  he  kept  his  promise,  let  contemporary  history  tell. 
When  Rufus  died,  says  William  of  Malmesbury,  three  bishoprics  were  in  his  hands  ; 
in  a  few  years  Henry  had  five.  And  when  after  the  controversy  about  investiture 
he  yielded,  so  far  from  acting  upon  considerations  of  policy,  the  chronicler  states 
that  he  had  held  out  mainly  in  consequence  of  the  persuasions  of  his  nobles,  who,  of 
course,  were  desirous  of  prolonging  the  reign  of  ravage  and  rapine.  Upon  the  relin- 
quishment by  the  king  of  his  unfounded  claim,  no  less  that  five  bishops  were  conse- 
crated, whose  sees  had  been  kept  vacant  in  order  to  enable  the  king  to  plunder  their 
temporalities  (William  of  Malmeibury,  b.  ii.,A.D.  1107). 


CHAP.  II.]  ECCLESIASTICAL  CONSTITUTIONS.  125 

went  further  (a).  By  these  means  they  acquired  such  confirmed 
strength  and  habitual  reverence  from  the  people,  that  notwith- 
standing all  the  power  of  Henry  II.,  and  the  spirit  with  which  he 
asserted  his  sovereignty  and  independence,  the  contest  he  had  with 
Becket  tended  to  an  issue  directly  contrary  to  that  which  he  had 
promised  himself ;  so  that,  after  some  concessions  and  connivance, 
to  which  he  submitted  in  fits  of  repentance,  his  reign  ended  in  a 
firm  establishment  of  the  clergy  in  most  of  their  extraordinary 
claims  of  privilege  and  jurisdiction. 

The  contest  that  Henry  II.  had  with  Becket  concerning  the 
limits  of  ecclesiastical  power,  fills  up  a  great  part  of  that  king's 
reign.  To  give  weight  to  his  side  of  the  contest,  and,  instead  of 
debating,  to  eflect  a  clear  decision,  Henry  procured  an  act  of  the 
legislature  formally  enacting  the  principal  points  of  controversy  for 
which  he  contended  (6).  This  was  the  famous  Constitutions  of 
Clarendon. 

(a)  Went  much  further  in  exaction  and  oppression.  Sir  J.  Mackintosh  terms  him 
a  captain  of  banditti  (Hist.  Eng.).    He  plundered  the  church  without  mercy. 

(5)  The  author  here,  as  Henry  ha^  done,  begged  the  whole  question,  and,  like  the  king, 
would  decide  the  case  without  debating  it.  It  is  impossible  to  form  a  judgment  upon 
the  merits  of  this  most  memorable  controversy,  merely  by  looking  at  these  Constitu- 
tions, without  attending  to  the  previous  events.  This  would  be  necessary  even  if  the 
Constitutions  could  really  be  considered  as  in  the  nature  of  a  statute  or  an  act  of 
parliament.  For  though  they  would  of  course  determine  the  question  as  a  matter  of 
law,  that  would  still  leave  the  question  open  as  a  matter  of  legal  history,  what  was 
their  real  nature  and  origin,  and  what  their  real  meaning,  and  whether  they  were  an 
alteration  of  the  law  or  not.  But  whether  they  were  indeed  of  the  nature  of  a 
statute,  or  were  rather  a  mere  device  of  a  despotic  monarch  to  give  the  colour  of 
authority  to  his  aggressive  tyranny,  is  a  question  which  itself  must  depend  upon  all 
the  surrounding  facts  and  circumstances  of  the  case.  And  the  first  thing  to  carry 
clearly  and  carefully  in  mind  is  this,  as  in  any  other  legal  controversy,  what  was 
the  state  of  the  law  when  the  controversy  arose  ?  The  next  thing  is  to  have  a  clear 
knowledge  of  the  facts,  so  far  as  they  throw  any  light  upon  the  controversy.  Now, 
as  to  the  law,  the  reader  has  the  means  of  forming  a  judgment  by  referring  back  to 
those  copious  quotations  from  the  Saxon  laws  which  have  already  been  given,  and 
which  were  all  confirmed  by  the  Conqueror  and  his  successor,  Henry  I.,  especially 
as  to  the  rights  and  liberties  of  the  church.  This  is  of  the  more  importance,  because 
the  archbishop  was  of  Saxon  origin,  and  would  no  doubt  have  a  strong  attachment 
to  the  laws  of  his  Saxon  ancestors.  By  those  laws,  in  a  legal  point  of  view,  he  must 
be  judged.  Mackintosh,  with  characteristic  candour,  appears  to  allow  that  the  only 
way  to  judge  fairly  of  Becket  is  to  put  ourselves  as  much  as  possible  in  the  position 
in  which  he  was  at  the  time  of  these  events,  and  admit  that  the  archbishop  sincerely 
supposed  and  believed  that  he  was  in  the  right  as  to  the  law  of  the  land  at  the  time. 
It  is  to  be  observed  that  Becket,  before  he  was  archbishop,  had  been  eight  years 
chancellor,  and  that  he  had  also  acted  for  years  as  justiciary  (Poss's  lAves  of  Judges, 
vol.  i.  p.  198),  and  that  under  his  auspices  the  administration  of  justice  had  greatly 
improved  (Ibid).  It  is  manifest  that  such  a  man  must  have  known  the  Saxon  laws, 
and  the  charters  confirming  them,  and  of  course  was  well  aware  of  what  had  taken 
place  in  the  reign  of  Henry  I.,  when  the  rights  of  the  church  as  to  the  episcopate 
were  established.  That  being  so,  the  probability  is  that  he  would  know  what  the 
law  was  ;  and,  at  all  events,  it  is  manifest  that  to  enable  us  to  judge  of  his  conduct, 
the  first  great  question  is  what  the  law  was  ?  This  the  reader  can  judge  for  himself 
from  the  citations  already  given ;  and  it  need  only  be  said  that  it  is  conceived  they 
show  that  the  law  was  clear  that  the  church  should  be  free — that  is,  free  in  her 
elections,  and  free  in  her  sentences,  and  free  from  all  secular  jurisdiction.  Contro- 
versies had  however,  arisen  between  the  crown  and  the  church  in  the  reign  of  Henry 
I.  as  to  the  right  of  the  crown  to  give  investiture  of  bishoprics,  on  the  pretence  that 
they  were  baronies,  and  so  held  of  the  crown,  like  feudal  benefices.    The  effect  of 
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At  a  great  council  held  at  Clarendon,  a.d.  1164,  in  the  10th 
Constitutions  jcar  of  his  reign  a  code  of  laws  was  brought  forward 
of  Clarendon.  \)y  the  king,  under  the  title  of  the  ancient  customs  of 
the  realm  ;  and  as  Becket  had  solemnly  promised  he  would  observe 

this  would  have  been  to  give  the  crown  virtually  the  control  over  the  episcopate,  as 
it  could  exercise  a  veto  upon  any  election  by  refusing  investiture,  and  thus  keep 
sees  vacant  for  any  time.  And  as  the  crown  claimed  and  exercised  the  right  of 
custody  of  vacant  sees,  and  received  and  enjoyed  all  the  temporalities,  it  is  manifest 
that  there  was  the  strongest  motive  to  abuse  the  power  thus  claimed ;  nor  is  there 
any  doubt  that,  as  a  fact  in  history,  it  was  so  abused.  After  a  great  struggle,  in  the 
reign  of  Henry  I.  the  claim  of  investiture  was  relinquished  by  the  crown,  but  it  still 
claimed  the  right  of  custody  of  vacant  sees.  What  that  law  was  has  been  shown,  and 
the  reader  can  refer  back  to  the  statement  of  it,  and  see  how  far  it  recognised  the  canon 
law  and  the  rights  of  the  church.  It  is  most  natural  to  refer  also  to  the  terms  of  the 
charters,,  as  to  the  church,  and  especially  as  to  its  bishoprics.  The  charter  of  Henry 
I.  acknowledged  that  the  church  and  the  country  had  been  oppressed  by  most 
grievous  extortions,  especially  in  the  selling  of  bishoprics  or  benefices :  "  Quia 
regnum  oppressum  erat  injustis  exactionibua,  ego  sanctam  ecclesiam  liberam  faciam 
ita  quod  nee  vendam,  nee  ad  firmam  ponam,  nee,  mortuo  archiepiscopo  sive  episcopo, 
vel  abbate,  aliquid  accepiam  de  dominio  ecclesiae,  donee  successor  in  earn  ingrediatur" 
(c.  1).  This  was  a  confession  that  the  Conqueror  and  his  sons  had  interfered  with  the 
liberties  of  the  church,  and  had  made  the  vacancies  of  sees  the  occasion  of  enormous 
oppressions  and  exactions.  It  was  also  a  distinct  acknowledgment  that  these  prac- 
tices were  illegal.  Thus  the  liberty  of  the  church  meant,  and  that  is  included, 
liberty  to  proceed  to  give  elections  of  bishops,  so  as  to  put  an  end  to  vacancies  in  the 
sees,  appears  from  subsequent  charters.  That  of  Stephen  declared,  "  I  promise  to 
do  nothing  in  the  church  or  in  ecclesiastical  affairs  simonically,  nor  will  I  permit  it 
to  be  done.  I  defend  and  confirm  that  the  power,  possessions,  and  dignities  of 
ecclesiastical  persons,  and  all  clerks,  and  the  distribution  of  their  goods,  shall  be  in 
the  hands  of  the  bishops.  And  I  grant  and  establish  that  the  dignities  of  churches, 
confirmed  by  this  privilege  and  the  ancient  customs,  shall  remain  inviolable  "  (See 
Blaokstone's(7Aar<era).  ThenStephengranted  a  further  charter  of  all  thoselibertiesand 
good  laws  and  customs  which  Henry  I.  had  granted,  and  which  were  held  in  the  time  of 
king  Edward.  Then  Henry  Il.bimself  had  granted  acharter.whichwasintheseterms: 
"  I  have  granted,  and  restored,  and  confirmed  to  the  church  all  the  customs  which 
king  Henry  I.  gave  and  granted  to  them,  and  abolished  all  evil  customs  which  he  abol- 
ished, and  I  will  that  the  church  do  have  and  hold  all  usages,  liberties,  and  free  customs 
as  freely  and  fully  as  he  granted  to  them,"  so  that  there  had  been  under  the  Conqueror 
and  his  successors  certain  usages  introduced  contrary  to  the  ancient  usages,  and  con- 
trary to  the  law.  And  closely  connected  with,  and  indeed  disclosed  in  the  charters 
are  the  facts  of  history  to  which  they  had  reference,  that  the  Norman  sovereigns  had 
been  in  the  habit  of  keeping  sees  vacant  in  order  to  enjoy  their  temporalities  and  to 
extort  money  for  the  liberty  to  come  to  an  election,  or  even  assent  to  the  nomination 
of  a  corrupt  and  vicious  prelate,  who  would  be  willing  to  coUude  with  the  king  in  the 
plunder  and  corruption  of  his  diocese.  It  is  an  undoubted  fact  that  Henry  and  his 
predecessors  thus  held  sees  vacant— sometimes  as  many  as  five  or  six  at  a  time— 
and  plundered  them  meanwhile  (Lingard's  Ung.  Hist.,  v.  i.  c.  3),  and  in  the  inter- 
vals, valuable  possessions  of  the  church  were  alienated  to  royal  favourites  It 
appears,  however,  that  so  soon  as  A'Becket  was  made  archbishop,  he  showed  himself 
resolute  in  recovering  the  lost  possessions  of  the  church,  and  that  he  at  once  claimed 
a  barony  belonging  to  his  see,  which  had  for  some  time  been  in  the  possession  of  one 
of  the  kings  most  powerful  and  favoured  vassals.  If  this  claim  had  not  been 
warranted  by  law,  it  could  and  would  have  been  contested,  and  as  it  was  not  it  mav 
be  presumed  that  it  was  vaUd.  The  archbishop  also  presented  to  a  li^ng  (of 
Eynsford)  belonging  to  a  manor  which,  beyond  aU  doubt,  belonged  to  his  see:  the 
fact  IS  admitted  by  Hume  {Htst.  Eng.,  v.  i  c.  8,  p.  34),  and  it  appears  from  the 
record  of  the  great  suit  by  the  archbishop  of  Canterbury  in  the  time  of  the  Con- 
queror, to  which  allusion  has  been  made  more  than  once  {vide  ante  p  81)  One  of 
the  king's  military  tenants  who  had  possession  of  the  manor  forcibly  expelled  the 
presentee,  pretending  to  be  patron.  Whether  be  was  so  or  not,  however  is  not 
material,  for  of  course  the  forcible  ejection  of  the  archbishop's  nominee  was  not  a 
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what  were  really  sucli,  the  kihg  procured  the  principal  propositions 
in  dispute  to  be  enacted,  and  declared  by  the  council  under  that 
denomination.     Nothing  wiU  enable  us  to  judge  so  well  of  the  pre- 

proper  way  of  deciding  a  question  of  church  patronage,  and  was,  moreover,  a  high 
contempt  of  the  head  of  his  church.  The  archbishop  accordingly  excommunicated 
him  :  the  king  sent  orders  to  the  archbishop  to  take  the  sentence  oflF.  The  arch- 
bishop refused,  replying  that  it  was  not  for  the  king  to  prescribe  whom  he  should  or 
should  not  excommunicate.  No  one  who  has  given  the  least  attention  to  the  laws 
of  that  time  can  doubt  that  the  archbishop  was  right.  The  refusal,  however,  it  is 
clear  from  the  result,  greatly  offended  the  monarch,  and  he  soon  afterwards  seized 
upon  another  ground  of  dispute,  in  which  he  was  equally  in  the  wrong ;  and  in  which 
his  object — as  his  subsequent  conduct  showed — was  to  acquire  greater  power  over 
the  clergy.  In  the  time  of  the  archbishop's  predecessor,  one  of  the  priests  of  his 
province  had  been  accused  of  homicide,  and  tried  before  his  bishop,  according  to 
the  law  still  in  force.  One  of  the  king's  justices  in  circuit  took  occasion,  the  priest 
being  in  court,  to  denounce  him  as  a  murderer  :  the  priest  uttered  expressions  of 
anger  and  contempt,  for  which  he  was  tried,  and  severely  punished.  The  king, 
however,  then  insisted  that  henceforth  the  clergy  should,  after  they  had  been  first 
degraded  by  the  sentence  of  the  spiritual  judge,  be  afterwards  delivered  over 
to  the  lay  tribunal  to  be  tried  according  to  the  secular  law.  This,  it  is  plain, 
would  be  an  alteration  of  the  law,  and  the  king's  language,  as  Lingard  observes, 
in  making  it,  showed  that  he  knew  it  was  so — "  Peto  et  volo  ut  tuo,  Domine 
Cantuarensis,  et  co-episeoporum  tuorum  consilio."  And  it  was  obvious  that  it 
would  hare  enabled  him  easily — by  means  of  servile  judges — to  get  rid  of  an  obnoxious 
prelate.  The  prelates  objected,  on  the  double  ground  that  it  would  be  punish- 
ing a  man  twice  fer  the  same  offence,  and  that  it  would  be  placing  the  English 
clergy  in  a  different  position  from  that  which  the  clergy  occupied  all  over  Europe. 
It  was  then  that  the  king  demanded  of  them  if  they  would  observe  "  the  ancient 
customs  of  the  realm."  This,  as  Lingard  observes,  was  a  captious  question,  for  it  left 
all  open  what  were  the  "  customs  "  intended ;  and  it  might  be  that  what  the  king 
intended  were  the  evil  customs  as  to  the  church,  which  the  Conqueror  and  his  sons 
had  introduced,  and  which  Henry  I.  had  renounced,  and  there  is  abundant  reason  to 
believe  that  this  was  so,  from  the  very  nature  of  the  demand,  from  the  circum- 
stances under  which  it  was  made,  and  from  what  soon  afterwards  followed.  The 
demand  had  no  reference  to  the  immediate  subject  of  dispute,  the  jurisdiction  over 
clerks,  for  it  was  not  pretended  that  there  had  been  any  custom  upon  that  matter  at 
all  in  favour  of  the  claim  to  lay  jurisdiction.  There  had,  however,  been  customs 
— evil  customs  though  they  had  been  admitted  to  be — which  had  for  some  time  been 
in  existence,  though  again  and  again  renounced,  and  these  customs  were  of 
immense  practical  importance  to  the  king ;  while  the  jurisdiction  over  clerks  was 
probably  a  matter  of  little  concern  to  him.  For  the  effect  of  these  customs,  it 
will  have  been  seen,  was,  that  the  king  kept  sees  vacant  for  the  sake  of  plundering 
the  temporalities,  and  also  of  enforcing  the  admission  of  corrupt  and  servile  prelates 
who  might  connive  at  his  doing  so.  The  controversy  with  the  archbishop,  be  it 
observed,  had  begun  with  his  endeavour  to  recover  the  temporalities  of  his  see.  The 
king  would,  no  doubt,  foresee  that  such  a  man  was  likely  to  prove  an  independent  and 
determined  antagonist  in  any  plans  of  church-spoliation  he  might  contemplate,  and 
therefore  it  would  be  of  the  most  vital  importance  to  the  king  to  commit  the  prelates, 
and  especially  the  archbishop,  to  some  vague  admission  of  customs  which  might 
appear  to  cover  their  encroachment.  Moreover,  the  actual  facts  and  circumstances  of 
the  time  show  that  this  was  really  what  the  king  was  aiming  at,  for  it  appears  that  he 
had  in  his  hands,  a  few  years  after  this,  an  archbishopric,  five  bishoprics,  and  three 
abbeys  ;  and  a  few  years  later,  no  less  than  seven  bishoprics,  and  an  archbishopric, 
besides  several  abbeys,  and  had  divided  the  greater  part  of  one  of  the  bishoprics 
among  his  knights  (Lingard,  Hist.  Eng.,  v.  ii.  c.  3).  This  was  exactly  the  course  the 
Conqueror  and  his  sons  had  pursued,  and  was  the  very  course  Henry  I.  had  renounced ; 
it  was  grossly  illegal,  yet  it  might,  perhaps  with  some  colour,  be  pretended  that 
it  was  a  custom.  There  can  be  no  doubt,  therefore,  that  it  was  this  the  king  was 
aiming  at,  and  it  affords  an  explanation  of  his  sudden  demand  on  the  prelates 
for  a  recognition  of  his  customs.  The  prelates  replied  that  they  could  only  assent, 
saving  the  rights  of  their  order ;  an  answer  which,  of  course,  foiled  the  wily  monarch. 
He  was  enraged,  and  at  last  extorted  an  assent  to  the  customs,  and  a  council  was 
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tensions  of  the  clergy,  as  a  perusal  of  these  Constitutions  ;  they 
shall  therefore  be  stated  at  length.  They  are  contained  in  sixteen 
articles ;  ten  of  which  were  considered  by  the  see  of  Kome  as  so 
hostile  to  the  rights  of  the  clergy,  that  pope  Alexander  in  full  con- 
sistory passed  a  solemn  condemnation  on  them  ;  the  other  six  he 
tolerated  not  as  good,  hut  less  evil.  These  six  articles  were  the 
2d,  6th,  11th,  13th,  14th,  and  16th. 

The  2d,  Churches  belonging  to  the  see  of  our  lord  the  king  can- 
not be  given  away  in  perpetuity,  without  the  consent  and  grant  of 
the  king.  6th,  Laymen  ought  not  to  be  accused,  unless  by  certain 
and  legal  accusers  and  witnesses,  in  presence  of  the  bishop,  so  as 
that  the  archdeacon  may  not  lose  his  right,  nor  anything  which 
should  thereby  accrue  to  him  ;  and  if  the  offending  persons  be  such 
as  none  will  or  dare  accuse  them,  the  sheriff,  being  thereto  required 
by  the  bishop,  shall  swear  twelve  lawful  men  of  the  vicinage  or 
town  before  the  bishop,  to  declare  the  truth  according  to  their 
conscience.  11th,  Archbishops,  bishops,  and  all  dignified  clergy- 
men,! who  hold  of  the  king  and  chief,  have  their  possessions  from 
the  king  as  a  barony,  and  answer  thereupon  to  the  king's  justices 
and  ofiicers,  and  follow  and  perform  all  royal  customs  and  rights, 
and,  like  other  barons,  ought  to  be  present  at  the  trials  of  the  king  s 
court,  with  the  barons,  till  the  judgment  proceeds  to  loss  of  mem- 
bers, or  death.     13th,  If  any  nobleman  of  the  realm  shall  forcibly 

summoned  at  Clarendon,  at  which  these  customs  were  drawn  up,  and  one  of  them 
was,  that  the  custody  of  every  vacant  bishopric,  archbishopric,  or  abbey  should  be  given, 
and  its  revenues,  d/wring  the  occupancy,  paid  to  the  king,  and  that  the  election  ought 
to  be  by  the  king's  writ ;  the  effect  of  which  was  to  establish  the  vicious  and  pernicious 
practice  renounced  by  Henry  I.,  and  to  enable  the  king  to  keep  sees  vacant  as  long 
as  he  pleased,  thus  receiving  the  revenues  all  the  time,  which  of  course  would  be  the 
strongest  inducement  to  prolong  the  vacancy.  Then  it  was  claimed  that  the  pro- 
ceedings of  the  clergymen  should  be  in  the  king's  court,  an  undoubted  innovation. 
So  of  the  next,  that  there  should  be  no  excommunication  of  any  of  the  king's  prin- 
cipal tenants  or  officers  without  application  to  him,  which,  of  course,  deprived  the 
church  of  its  only  weapon  of  defence  against  the  greatest  plunderers  of  the  age,  and 
was  also  an  undoubted  innovation  on  the  ancient  law,  which  left  the  bishops  full 
power  of  excommunication.  Two  other  articles  were  directed  against  appeals  to  the 
see  of  Eome,  and  another  gave  the  king's  courts  jurisdiction  in  various  ecclesiastical 
matters,  advowsons,  &c.  The  archbishops,  not  at  first  apparently  understanding 
them,  signed  the  Constitutions ;  but  the  pope  disallowed  most  of  them,  and  the  arch- 
bishop then  resisted.  It  may  be  of  interest  to  present  the  archbishop's  view  of  the 
question,  conveyed  in  a  letter  to  the  king :  "Bcclesia  Dei  in  duobus  constat  ordinibus, 
clero  et  populo.  In  clero  sunt  apostoli,  apostolioiviri ;  episcopl,  et  coeteri  dootores 
ecclesise,  quibus  cummissa  est  cura  et  regnum  ipsius  eeclesiae:  qui  tractare  habent 
negotia  eccleslastica :  ut  totium  reducatur  ad  salutem  animarum.  In  populo  sunt 
reges,_  principes,  duces,  comites,  et  alias  potestates,  qui  sseeularia  habent  tractare 
negotia,  ut  totam  reducant  ad  pacem  et  unitatem  eeclesiEe.  Et  quia  certum  est  reges 
potestatem  suam  accipere  ab  ecelesia,  iion  ipsum  ab  illissed  a  Christo,  ut  saM  pace 
vesta,  loquar  non  habetis  episcopis  praecipere,  absolvem  aliquem,  vel  excommunicare 
trahere  clericos  ad  saecularia  examina,  judicare  de  ecclesiis  ne  decimis  interdicere 
episcopis  ne  tractent  causas  de  transgressione  fidei,  vel  juramenta,  et  multa  in  hune 
modum,  quse  seripta,  inter  consuetudines  vestras  quas  dicitis  avitus"  {Epi.  St  Thomce 
Const.  Ep.  lib.  i.,  Ep.  6).  This,  too,  accords  with  the  law  as  afterwards  laid  down  by 
Bracton. 

'  So  universm  personm  is  construed  by  Lord  Littleton  in  his  Hen.  U.  vol.  iv.  370. 
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resist  the  archbishop,  bishop,  or  archdeacon,  in  doing  justice  upon 
bim  or  his,  the  king  ought  to  bring  them  to  justice;  and  if  any 
shall  forcibly  resist  the  king  in  his  judicature,  the  archbishops, 
bishops,  and  archdeacons  ought  to  bring  him  to  justice,  that  he 
may  make  satisfaction  to  our  lord  the  king.  14th,  The  chattels 
of  those  who  are  under  forfeiture  to  the  king,  ought  not  to  be 
detained  in  any  church  or  churchyard  against  the  king's  justice, 
because  they  belong  to  the  king,  whether  they  are  found  within 
churches,  or  without.  16th,  The  sons  of  villeins  ought  not  to  be 
ordained  without  the  consent  of  their  lords,  in  whose  lands  they 
are  known  to  have  been  born. 

Thus  was  the  pope  pleased  to  tolerate  such  of  these  articles  as 
either  did  not  at  all  affect  the  clerical  state,  or  rather  contributed 
to  aid  and  support  it ;  and  were  thrown  in,  probably,  to  qualify  and 
temper  those  which  were  evidently  hostile  to  the  ecclesiastical  sove- 
reignty.   The  ten  which  were  condemned  by  the  pope,  were  as  follow : 

The  1st,  If  any  dispute  shall  arise  concerning  the  ad  vow- 
son  and  presentation  of  churches  between  laymen,  or  between 
ecclesiastics  and  laymen,  or  between  ecclesiastics,  let  it  be  tried 
and  determined  in  the  court  of  our  lord  the  king.  3d,  Ecclesi- 
astics charged  and  accused  of  any  matter,  and  being  summoned 
by  the  king's  justice,  shall  come  into  his  court  to  answer  there 
concerning  that  which  it  shall  appear  to  the  king's  court  is 
cognizable  there ;  and  shall  answer  in  the  ecclesiastical  court 
concerning  that  which  it  shall  appear  is  cognizable  there ;  so 
that  the  king's  justice  shall  send  to  the  court  of  holy  church, 
to  see  in  what  manner  the  cause  shall  be  tried  there  ;  and  if  an 
ecclesiastic  shall  be  convicted,  or  confess  his  crime,  the  church 
ought  not  any  longer  to  give  him  protection.  4th,  It  is  unlawful 
for  archbishops,  bishops,  or  any  dignified  clergymen  of  the  realm, 
to  go  out  of  the  realm  without  the  king's  licence  ;  and  if  they  go, 
they  shall,  if  it  so  please  the  king,  give  security  that  they  will  not, 
either  in  going,  staying,  or  returning,  procure  any  evil  or  damage 
to  the  king  or  kingdom.  5th,  Persons  excommunicated  ought  not 
to  give  any  security  by  way  of  deposit,  nor  take  any  oath,  but  only 
find  gage  and  pledge  to  stand  to  the  judgment  of  the  church,  in 
order  to  absolution.  7th,  No  tenant  in  capite  of  the  king,  nor  any 
of  the  ofiicers  of  his  household,  or  of  his  demesne,  shall  be  excom- 
municated ;  nor  shall  the  lands  of  any  of  them  be  put  under  an 
interdict,  unless  application  shall  first  have  been  made  to  our  lord 
the  king,  if  he  be  in  the  kingdom,  and  if  not,  to  his  justice,  that  he 
may  do  right  concerning  such  person ;  and  in  such  manner,  as 
that  which  shall  belong  to  the  king's  court  shall  be  there  deter- 
mined, and  what  shall  belong  to  the  ecclesiastical  court  shall  be 
sent  thither  to  be  there  determined.  8th,  Concerning  appeals,  if 
any  shall  arise,  they  ought  to  proceed  from  the  archdeacon  to  the 
bis'hop,  and  from  the  bishop  to  the  archbishop :  and  if  the  arch- 
bishop shall  fail  in  doing  justice,  the  cause  shall  at  last  be  brought 
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to  our  lord  the  king,  that,  by  his  precept,  the  dispute  may  be 
determined  in  the  archbishop's  court ;  so  that  it  ought  not  to  pro- 
ceed any  further  without  the  king's  consent.  9th,  If  there  shall 
arise  any  dispute  between  an  ecclesiastic  and  a  layman,  or  between 
a  layman  and  an  ecclesiastic,  about  any  tenement  which  the  ecclesi- 
astic pretends  to  hold  in  eleemosynd,  and  the  layman  pretends  to 
be  a  lay  fee,  it  shall  be  determined  by  the  judgment  of  the  king's 
chief  justice,  upon  a  recognition  of  twelve  lawful  men  tdritm  tene- 
mentum  sit  pertinens  ad  eleemosynam,  sive  ad  fcedum  laicum. 
And  if  it  be  found  to  be  in  eleemosynd,  then  it  shall  be  pleaded  in 
the  ecclesiastical  court ;  but  if  a  lay  fee,  then  in  the  king's  court, 
unless  both  parties  claim  to  hold  of  the  same  bishop  or  baron  :  and 
if  they  do,  then  the  plea  shall  be  in  his  court ;  provided,  that  by 
such  recognition,  the  party  who  was  first  seised  shall  not  lose  his 
seisin  till  the  plea  has  been  finally  determined.  10th,  Whosoever 
is  of  any  city,  or  castle,  or  borough,  or  demesne  manor  of  our  lord 
the  king,  if  he  shall  be  cited  by  the  archdeacon  or  bishop  for  any 
offence,  and  shall  refuse  to  answer  to  such  citation,  may  be  put 
under  an  interdict ;  but  he  ought  not  to  be  excommunicated  till 
the  king's  chief  officer  of  the  town  be  applied  to,  that  he  may,  by 
due  course  of  law,  compel  him  to  answer  accordingly ;  and  if  the 
king's  officer  shall  fail  therein,  such  officer  shall  be  in  misericordid 
regis ;  and  then  the  bishop  may  compel  the  person  accused 
by  ecclesiastical  justice.  12th,  Pleas  of  debt,  quce  fide  interpositd 
debentur,  vel  absque  interpositione  fidei,  whether  due  by  faith 
solemnly  pledged,  or  without  faith  so  pledged,  belong  to  the  king's 
judicature;  15th,  When  an  archbishopric,  or  bishopric,  or  abbey, 
or  priory  of  royal  foundation,  shall  be  vacant,  it  ought  to  be  in 
the  hands  of  the  king,  and  he  shall  receive  all  the  rents  and  issues 
thereof,  as  of  his  demesne.  And  when  such  church  is  to  be  filled, 
the  king  ought  to  send  for  the  principal  clergy  thereof,  and  the 
election  ought  to  be  made  in  the  king's  chapel,  with  the  king's 
assent,  and  the  advice  of  such  of  the  prelates  of  the  kingdom  as  he 
shall  call  for  that  purpose ;  ^  and  the  person  elect  shall  there  do 
homage  and  fealty  to  the  king  as  his  liege  lord,  of  life,  limb,  and 
worldly  honour  (saving  his  order),  before  he  be  consecrated.^ 

These  Constitutions  were  calculated  to  give  a  rational  limitation 
to  the  secular  and  ecclesiastical  judicature ;  and  furnished  a  basis 
on  which  these  separate  jurisdictions  might  have  been  founded, 
without  any  inconvenience  to  the  nation,  or  diminution  of  the 
temporal  authority  ;  and  they  were  with  that  view  confirmed,  a.d. 
1176,  at  a  council  held  at  Northampton  (a).     But  the  king,  over- 

(a)  As  to  this,  the.  author  was  in  error.  Before  the  council,  the  king  had  written 
to  the  pope,  promising  to  withdraw  any  customs  hostile  to  the  liberties  of  his  clergy, 

^p&xt  fieri  electio  assensu  domini  regis,  et  consilio  personarum  regni  quas  ad  hoc 

'  rm  Witt.  Ang  Sax.  Leg  p  321,  and  also  in  Litt.  Hen.  IL  vol.  iv.  414,  a  copy  of 
these  Conatitutions  from  the  Cottoman  manuscript  of  Becket'a  Life  and  Epistles,  which 
IS  probably  the  most  ancient  and  correct  coijy  of  them. 
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come  with  shame  for  the  murder  of  Becket,  with  which  he  was 
charged,  and  struck  with  a  panic  of  superstition,  gave  way  to  the 
torrent,  and  endeavoured  to  reconcile  himself  to  the  holy  see  by  an 

and  to  allow  freedom  of  canonical  election  (Hoved.,  302  ;  Ep.  S.  Tko.,  ii.  119,  122, 
289).     At  the  council  of  Northampton,  the  four  points  abore  mentioned  were  granted 
or  conceded  to  the  church  as  declaratory  enactments,  but  nothing  is  said  as  to  the 
confirmation  of  the  constitutions  of  Clarendon,  which  would  have  been  grossly  incon- 
sistent with  the  king's  promise  of  withdrawal,  made  just  before.     It  is,  indeed,  stated 
by  Gervase  that  the  assize  of  Clarendon  was  ordered  to  be  enforced,  but  that  was  quite 
different  from  the  constitutions  of  Clarendon ;  it  was  the  code  of  instructions  to  the 
itinerant  justices,  and  is  given  by  Hoveden  (413)  in  his  account  of  the  council  of 
Northampton,  and  is  quoted  by  our  author  towards  the  end  of  the  chapter.     (The 
council  of  Northampton  was  in  1171).     On  the  other  hand,  it  does  not  appear  that 
at  this  council  the  constitutions  of  Clarendon  were  expressly  repealed,  and"  Dr  Lin- 
gard  says  of  the  previous  interval  which  had  elapsed  :  "  During  the  interval,  the  con- 
stitutions of  Clarendon,  though  still  unrepealed,  were  not  enforced  "  {Hist.  Eng.,  v.  ii. 
p.  97).    In  the  absence  of  any  express  repeal,  they  would  remain,  and  their  force  and 
effect  would  depend  either  upon  their  original  validity,  or  upon  their  subsequent 
adoption  into  the  customary  or  unwritten  law  of  the  realm.     As  to  the  first,  it  seems 
certain,  from  the  accounts  of  all  histoi-ians,  that  coercion,  by  bodily  terror,  was  used 
by  the  king  upon  the  prelates,  and  that  is  quite  enough  to  destroy  the  statutory 
authority  of  these  constitutions.    But  it  is  not  so  clear  that  a  great  deal  of  them 
were  not  subsequently,  by  actual  use  and  adoption,  incorporated  in  the  customary  or 
unwritten  law  of  the  realm.     For  the  present,  it  seems  sufficient  to  point  out  that 
there  was  not  any  confirmation  at  the  council  of  Northampton.     One  of  the-  most 
important  points  in  our  legal  history,  upon  which,  it  will  be  observed,  our  author 
throws  but  little  light,  is,»  whether,  or  how  far,  these  celebrated  constitutions  are  to 
be  regarded  as  law.   Of  course,  if  they  really  were  freely  agreed  to  by  king,*  by  lords, 
and  by  prelates— i.e.,  by  a  majority  of  them,  present  at  a  lawful  corfncil  or  assembly, 
lawfully  convened  by  the  sovereign  for  the  purpose  of  legislation,  and  freely  and 
really  exercising  their  functions  as  legislators,  they  would  substantially  be  statutory 
enactments ;  but  if,  on  the  contrary,  the  "  council "  was  only  an  assembly  of  barons, 
under  the  influence  of  the  king,  to  which  the  prelates  were  compulsorily  called,  not 
to  consider  freely,  as  legislators,  but  to  be  coerced  to  consent  to  ordinances  predeter- 
mined, and  forced  upon  them  by  the  royal  power,  there  would  be  nothing  legislative 
in  them  ;  they  would  be  the  mere  edicts  of  a  tyrant.     That  threats  and  coercion  were 
used,  all  historians  agree,  and  therefore  it  seems  idle  to  treat  these  constitutions 
as  "  statutes,"  in  the  proper  sense  of  the  term  ;  and  the  very  fact  that  the  king  seems 
to  have  sought  a  confirmation  of  some  of  them  at  the  statute  of  Northampton  shows 
his  consciousness  that  they  were  not  so,  for,  if  already  laws,  or  legal  statutes,  they 
would  require  no  confirmation,  added  to  which,  it  is  stated  by  the  author,  in  accordance 
with  all  histories,  that  the  king  at  all  events  professed  to  withdraw  them,  which, 
again,  he  could  not  do  if  they  were  legal  statutes.     On  the  other  hand,  it  is  clear 
that  although,  if  they  were  not  legal  statutes  strictly,  they  would  not  require  to  be 
repealed;  since  they  had  no  legal  existence;  it  would  be  natural,  and  practically 
necessary,  since  the  king  had  said  thej  were  statutes,  that  he  should  publicly  with- 
draw them.     It  should  seem  that,  in  the  absence  either  of  any  express  confirmation, 
or  any  express  adoption  at  the  council  of  Northampton,  they  remained  unrepealed 
and  unconfirmed;  and  therefore  that  (their  original  invalidity  being  clear)  their 
actual  validity  would  depend  upon  the  extent  to  which  they  were  subsequently 
adopted  by  use  and  custom  into  the  la'*  of  the  land.     And  such  seems  to  have  been 
Hale's  view,  for,  having  mentioned  them  as  acts  of  .parliament  before  the  time  of 
legal  memory,  he  says :  "  Of  these,  as  we  have  no  authentic  records,  but  only  tran- 
scripts in  ancient  historians,  or  other  books,  they  obtain  at  this  day  no  further  than 
as  by  usage  and  custom  they  are,  as  it  were,  engrafted  into  the  body  of  the  common 
law,  and  made  a  part  thereof ''  (Hist,  Com.  Law,  p.  7).     This  seems  to  be  the  sound 
conclusion,  for  another  reason,  that,  if  these  constitutions  were  to  be  taken  as  statutes 
of  the  realm,  in  full  force,  there  would  have  been  nothing  left  to  enact  at  the  era  of 
the  separation  from  Eome,  since  their  clear  effect  was  to  render  the  king  absolute. 
All  appeals  to  Eome  were  abolished,  save  at  his  will  and  pleasure,  and  he  would  have 
entirely  in  his  power  the  whole  episcopate  of  the  realm.    And  the  only  two  really 
effective  modes  in  which  the  Koman  supremacy  could  be  exercised  would  be  by  the. 
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ample  concurrence  with  all  its  demands ;  at  least  he  desisted  from 
executing  those  laws  for  which  he  had  so  many  years  been  con- 
tending.    It  appears,  moreover,  from  a  letter  which  he  sent  to  the 

power  of  appeal  and  the  control  over  the  episcopate.    Yet  it  never  occurred  to  any- 
one in  the  reign  of  Henry  VIII.  that  all  this  had  already  been  done  by  statute,  cen- 
turies before.    And,  on  the  other  hand,  we  know  that,  in  the  meantime,  durin«r  the 
whole  of  that  long  interval,  the  Roman  See  had  exercised  its  appellate  jurisdiction, 
and  its  control  over  the  episcopate.     On  the  other  hand,  we  also  know  that,  during 
that  long  interval,  without  any  other  statutory  enactment,  certain  parts  of  the  law 
were  altered,  and  in  accordance  with  these  constitutions  of  Clarendon.     Thus,  for 
instance,  clerks  became  subject  to  secular  jurisdiction,  though  privilege  of  clergy 
remained  to  our  own  age.    This  could  not  be  by  the  constitutions,  for  in  the  council 
of  Northampton,  that  article  had  been  implicitly  repealed  {vide  ante)  by  a  contrary 
enactment.     It  could,  therefore,  only  have  been  by  usage  insensibly  growing  up,  in 
accordance  with  the  general  feeling  of  the  country ;  and  as  the  administration  of 
justice  improved,  there  would  of  course  be  no  reason  for  the  maintenance  of  the  pri- 
vilege, which  only  rested  on  the  barbarous  character  of  the  eriminal  procedure  of 
that  age.     It  will  be  observed  that  Henry  II.  had  also  expressly  enacted  at  the  council 
of  Northampton  that  clerks  should  not  be  subject  to  the  duel,  and  we  also  know  that 
after  the  reign  of  John  the  ordeal  became  obsolete.     After  this  era  it  would  be 
natural  that  the  clerical  exemption  from  secular  jurisdiction  should  also  die  out. 
That  it  was  the  law,  however,  there  can  be  no  doubt,  and  this  may  be  the  most  fitting 
place  to  present  such  passages  from  the  Mirror  of  Justice  (a  work  completed  after 
this  period)  as  serve  to  illustrate  what  the  law  was  virtually  taken  to  be  after  this 
period  upon  the  points  in  controversy.     This  will  show  how  far  these  celebrated  con- 
stitutions had  been  actually  incorporated  by  use  and  adoption  into  the  common  law 
or  custoni  of  the  realm.     First,  as  to  the  subject  just  refersed  to,  exemption  of  eccle- 
siastical persons  or  property  from  the  jurisdiction  of  the  lay  tribunals.     Treating  of 
exceptions,  the  Mirror  says :  "  One  as  to  the  power  of  the  judge,  and  that  may  be  by 
reason  of  the  two  kinds  of  jurisdictions,  or  because  the  king  or  his  judge  hath  no 
power  in  the  cause,  as  it  is  of  the  person  of  a  clerk,  by  reason  of  the  privileges  of  the 
church  "  (c.  iii.  s.  3).    So,  in  the  next  section,  of  exception  of  clergy :  "  IFor  the  privi- 
lege of  clergy — as,  if  a  clerk  be  ordered  in  court  before  a  lay  judge  to  answer  to  an 
action  for  a  personal  mishap,  and  especially  in  a  case  criminal  and  mortal,  plead  that 
he  is  a  clerk,  the  judge  hath  no  further  cognizance  of  the  cause,  for  the  ehurch  is  so 
enfranchised  that  no  lay  judge  can  have  jurisdiction  oyer  a  clerk.    Nevertheless,  to 
give  actions  to  plaintiffs  against  accessories  in  appeals  and  indictments,  it  belongeth 
to  the  judge  to  inquire,  by  the  oaths  of  honest  men,  in  the  presence  of  the  clerk, 
whether  he  be  guilty  or  not,  and  if  he  be  guilty,  then  to  be  delivered  to  his  ordinary 
{lb.  s.  4).     It  is,  indeed,  added  in  the  next  section  that  the  privilege  might  be 

rebutted  by  proof  that  the  clerk  had  forfeited  it  by  what  was  called  "bigamy" i.e., 

by  marrying  a  widow,  or  too  many  wives,  a  curious  relic  of  the  old  Saxon  law  which 
allowed  priests  to  enter  into  marriage;  for,  although  it  is  explained  that  in  a  clerk, 
who  could  only  marry  once,  the  offence  of  bigamy  was  committed  as  well  by  mariying 
twice,  or  by  marrying  a  widow,  as  hy  marrying  more  women  than  one,  it  is  implied 
that  there  would  be  no  loss  of  privilege  merely  by  his  being  married.  This  seems  to 
refer  the  passage  to  the  Saxon  age,. because  after  the  Conquest  a  stricter  discipline 
was  introduced,  and  priests  were  not  allowed  to  marry ;  but  then,  in  that  view  it  only 
makes  the  case  stronger  and  clearer  in  favour  of  the  archbishop  in  his  great 'contest 
with  Henry  II.,  because  it  shows  that,  from  the  Saxon  tim«s,  clerks  had  been  privi- 
leged, which,  indeed,  has  already  been  «hown  from  the  Saxon  laws.  So  much  as  to 
personal  exemptions  of  clerks  from  lay  jurisdiction.  Then,  as  to  ecclesiastical  rights 
as  advowsons,  patronage  of  episcopal  bishoprics  or  benefices,  and  the  like  it  is  to  be 
observed  that  in  the  Mtrror,  in  a  chapter  which  mentions  Edward  I.  and  therefore 
was  composed  or  edited  long  after  the  period  now  in  question,  all  the  branches  or 
heads  of  royal  rights  or  jurisdiction  being  mentioned,  there  is  no  mention  of  bishoprics 
(C.  i.  s.  3).  And  89,  in  a  subsequent  section  expounding  the  nature  of  legal  iurisdic- 
tion,  it  is  confined  to  matters  of  a  secular  nature  (c.  iv.  a.  3).  On  the  other  hand  in 
the  "Treatise  of  Glanville,"  written  at  the  end  of  the  reign  of  Henry  II  there  is  a 
book  upon  "ecclesiastical  advowsons"  (lib.  iii.)  which  he  treats  of  as  decided  in  the 
H'"S'?  courts.  But  then  this  only  refers  to  the  right  of  patronage,  and  it  is  stated 
that  if  the  clerk  admitted  the  claimant  to  be  patron,  and  claimed  to  have  been 
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pope  by  the  hand  of  Hugo  Petrileo,  the  legate,  that,  nottoithstand-' 
ing  the  opposition  of  the  greatest  and  ivisest  men  in  his  kingdom, 
he  had,  at  the  intercession  of  the  legate,  and  out  of  reverence  and 
devotion  to  the  see  of  Eome,  made  the  following  concessions. 
That  no  clerk  should,  for  the  future,  be  brought  personally  before 
a  secular  judge  for  any  crime  or  transgression i  whatsoever,  except 
only  for  offences  against  the  forest  laws,  or  in  case  of  a  lay  fee  for 
which  lay  service  was  due  to  the  king,  or  to  some  other  secular 
person.  He  promised  that  any  person  convicted,  or  making  con- 
fession before  his  justice,  in  the  presence  of  the  bishop,  or  his 
official,  of  having  knowingly  and  premeditatedly  killed  a  clerk, 
should,  besides  the  usual  punishment  for  killing  a  layman,  forfeit 
all  his  land  of  inheritance  for  ever.  2  He  also  promised,  that 
clerks  should  not  be  compelled  to  submit  to  the  trial  by  duel ;  and 
moreover,  he  promised  not  to  retain  in  his  hands  vacant  bishoprics 
or  abbeys  beyond  the  term  of  one  year,  unless  from  urgent  neces- 

instituted  upon  his  presentation,  and  that  was  denied,  it  was  to  be  decided  before  the 
eeelesiastical  judge  (c.  ix.).  And  if  the  clerk  named  another  party  as  patron,  who 
appeared,  and  disclaimed,  then,  again,  the  suit  would  cease  in  the  king's  court,  and 
be  dismissed  between  the  patron  and  the  clerk  in  the  ecclesiastical  court.  In  short, 
questions  as  to  patronage  were  deemed  to  pertain  to  the  king's  court :  questions  as  to 
institution,  or  presentation,  to  the  ecclesiastical  court.  In  other  words,  questions 
between  patrons  would  be  tried  in  the  king's  court,  and  questions  between  patron 
and  clerk  in  the  ecclesiastical  court.  It  is  further  stated  that,  in  case  of  vacancy, 
and  default  of  the  patron  to  present,  the  presentation  fell  into  the  hands  of  the  king. 
If  the  party  under  whom  the  clerk  claimed  pressed  his  claim  to  the  patronage,  and 
was  defeated,  then  in  the  king's  court  nothing  more  could  be  done  in  the  matter; 
but  the  patron  who  had  recovered  the  right  of  advowson  could  proceed  against  the 
clerk  in  the  ecclesiastical  court  before  the  bishop,  with  this  restriction,  that  if  at  the 
time  of  presentation  the  parson  presenting  was  considered  to  be  patron,  the  clerk 
should  continue  to  hold.  For  (says  Glanville)  upon  this  subject  a  statute  was  passed 
in  the  reign  of  the  present  king  (Henry  IT.)  concerning  those  clerks  who  have 
obtained  livings  upon  the  presentation  of  patrons,  or  have,  in  time  of  war,  violently 
intruded  themselves  into  ecclesiastical  advowsons,  and,  by  such  statute,  it  is  provided 
that  clerks  thus  presented  should  not  lose  their  churches  during  their  lives  [Ibid, 
e.  X.).  Elsewhere  it  is  laid  down,  "  that,  according  to  the  custom  of  the  realm,  no 
one  is  bound  to  answer  in  his  lord's  court  concerning  his  freehold,  without  the  king's 
precept.  But  if  the  plea  should  be  between  two  clerks  concerning  a  tenement-hold 
in  frankalmoigne  of  an  ecclesiastical  fee,  or  if  the  tenant,  a  clerk,  hold  an  ecclesias- 
tical fee  in  frankalmoigne,  whoever  may  be  claimant,  the  plea  concerning  the  right 
ought  to  be  in  the  ecclesiastical  court,  unless  a  question  should  arise  whether  the 
fee  be  ecclesiastical  or  lay  (lib.  xiii.  c.  xxv.),  which,  it  is  afterwards  said,  is  to  be 
decided  in  the  king's  court  (e.  x.  s.  3).  But  before  the  statute  of  Westminster  II., 
Lord  Coke  says,  "no  juris  utrum  lay  for  one  parson  against  another,  because  it  was, 
in  that  case,  the  right  of  the  church"  (2  Inst.,  407).  Thus,  then,  it  came  to  this, 
that  questions  of  right  between  laymen  were  decided  in  the  king's  courts  ;  questions 
between  laymen  and  clergymen,  or  between  clergymen  on  matters  ecclesiastical,  were 
tried  in  the  ecclesiastical  courts.  With  regard  to  the  bishoprics,  it  need  hardly  be 
observed  that,  as  the  question  then  would  be  between  the  king  and  the  pope,  they 
could  not  come  into  the  king's  courts ;  and  though,  according  to  analogy,  those  ques- 
tions would  be  determinable  in  the  papal  courts,  yet  it  is  equally  obvious  that,  as  the 
pope  could  not  enforce  his  decision  except  by  excommunication,  the  extent  to  which 
it  was  regarded  would  virtually  depend  upon  the  extent  to  which  the  king  could  safely 
disregard  it — i.e.,  in  the  opinion  of  the  age. 

^  De  aliquo  foris-facto. 

'  What  extraordinary  penalty  was  this,  when  laymen,  at  that  time,  forfeited  their 
lands  in  cases  of  felony  ? 
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sity,  and  evident  cause  of  delay,  not  falsely  pretended.^  It  is 
said,2  that  Henry,  by  charter,  granted  to  the  clergy  the  cognizance 
of  causes  matrimonial ;  but  neither  this  nor  any  other  of  the  fore- 
going concessions  were  enacted  by  authority  of  parliament,  during 
any  part  of  this  king's  reign  _;  nor  did  he  himself  observe  them, 
except  in  not  compelling  criminal  clerks  to  appear  before  a  lay 
jiidge,  as  before  stipulated,  and  in  exempting  them  in  all  cases 
from  the  trial  by  duel.  The  statutes  of  Clarendon  concerning 
ecclesiastical  matters  subsisted  unrepealed  and  confirmed;  but 
were  suspended  in  part  by  a  temporary  connivance  of  the  executive 
power.  3 

The  establishment  which  the  clergy  gained  in  this  reign  was 
not  weakened  in  those  of  his  successors.  Richard  I.  was  redeemed 
from  his  captivity  by  the  aid  of  his  subjects ;  among  whom  the 
zeal  of  the  ecclesiastics,  who  readily  converted  their  plate  and 
other  valuables  to  the  ransom  of  their  king,  was  particularly  dis- 
tinguished. This  gave  them  everything  to  hope  from  the  king's 
gratitude ;  nor  were  they  disappointed  in  their  expectations.  The 
feudal  subjection  under  which  John  laid  his  kingdom  to  the  pope, 
ratified  every  clerical  innovation,  and  seemed  to  justify  the  dis- 
tinctions before  claimed  by  the  churchmen. 

In  this  manner  did  the  influence  of  the  civil  and  canon  law 
gradually  increase ;  but  these  laws  were  not  confined  to  the 
ecclesiastical  courts,  where  they  were  professedly  the  only  rules  of 
decision:  they,  by  degrees,  interwove  themselves  into  the' muni- 
cipal law, 'and  furnished  it  with  helps  towards  improving  its  native 
stock.  The  law  of  personal  property  was  in  a  great  measure 
borrowed  from  the  imperial,  and  therules  of  the  descent  of  lands 
wholly  from  the  canon  law :  to  these  might  be  added  many  other 
instances  of  imitation,  too  long  to  be  enumerated  in  the  present 
work. 

These  two  laws,  as  the  Norman  had  before,  obtained  here  by 
sufferance  and  long  usage.  Such  parts  of  them  as  were  fitting 
and  expedient,  were  quietly  permitted  to  grow  into  practice ; 
while  such  as  were  of  an  extravagant  kind  occasioned  clamour, 
were  called  usurpations,  and,  as  such,  were  strongly  opposed. 
What  was  suffered  to  establish  itself,  either  in  the  clerical  courts, 
or  by  mingling  with  the  secular  customs,  became  so  far  part  of  the 
common  law  of  the  realm,  equally  with  the  Norman ;  for  though 
of  later  birth,  it  had  gained  its  authority  by  the  same  title,  a 
length  of  immemorial  prescription.^ 

1  "Wilk.  Leg.  Ang.  Sax.  p.  331 ;  Litt.  Hist.  Hen.  II.  vol.  ir.  265  296 

2  Sir  Roger  Owen  MSS.  p.  397. 

'  Sir  Roger  Owen  says  the  king  obtained  a  parliamentary  repeal  of  the  constitutions 
of  Clarendon. — MSS.  p.  404. 

*  This  is  all  that  I  thought  necessary  to  state  oonoerning  the  prevalence  of  the  civil 
and  canon  law,  and  the  influence  they  both  had  upon  the  common  custom  of  the  realm  • 
and  I  have  heard  no  complaint,  as  in  the  case  of  feuds,  that  this  part  of  the  work  is  at 
all  defective ;  indeed,  I  should  not  wonder  if  some  thought  even  this  short  sketch  too 
prolix,  so  much  are  our  studies  and  opinions  directed  by  fashion.    But  it  seems  to  me 
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It  had  been  a  very  ancient  custom  among  tlie  Normans,  both  in 
their  own  country  and  in  France,  to  try  titles  to  land,    qj  ^^l^  ^, 
and  other  questions,  by  duel.     When  William  had  duei'in  civil 
ordained  that  this  martial  practice  of  his  own  country  q*'estions. 
should  be  observed  here  in  criminal  trials,  it  became  very  easy  to 
introduce  it  into  civil  ones ;  and  being  Only  used  in  the  curia  regis, 
it  had  not,  among  the  other  novelties  of  that  court,  as  it  certainly 
would  have  had  in  the  county  court,  or  any  other  of  the  ancient 
tribunes  of  Saxon  original,  the  appearance  of  so  singular  an  inno- 
vation. 

With  all  its  absurdity,  this  mode  of  trial  was  not  without  some 
marks  of  a  rational  reliance  on  testimony,  and  vouchers  iot  the 
truth  of  what  was  in  dispute ;  for  it  was  never  awarded  without 
the  oath  of  a  credible  vdtness,  who  would  venture  his  life  in  the 
duel  for  the  truth  of  what  he  swore.  "  I  am  ready,"  says  the 
party  litigant,  "  to  prove  it  by  my  freeman  John,  whom  his  father 
on  his  death-bed  enjoined,  by  the  duty  he  owed  him,  that  if  at 
any  time  he  should  hear  of  a  suit  for  this  land,  he  should  hazard 
himself  in  a  duel  for  it,  as  for  that  which  his  father  had  seen  and 
heard}  Thus  the  champion  of  the  demandant  was  such  a  one 
as  might  be  a  fit  witness ;   and  on  that  account  the    demandant 

if  the  illuatration  of  our  ancient  law  had  been  the  sole  object  of  attention,  and  not  a 
prepossession  in  favour  of  a  topic  that  happened  to  be  in  vogue,  that  the  same  censure 
would  be  at  least  as  applicable  in  one  as  in  the  other  case. 

A  comparison  of  our  law  with  those  two  systems  of  jurisprudence,  would,  in  my 
mind,  be  an  inquiry  of  equal  curiosity,  and  much  more  to  the  purpose  of  a  history  of 
the  English  law,  than  the  same  process  when  applied  to  the  so^uch-admired  systems  of 
foreign  feuds.  This  is  sufficiently  evinced  by  the  cursory  remarks  already  made  re- 
specting these  two  laws.  It  further  appears  by  the  works  of  GlanVille,  Bracton,  and 
other  old  authors,  who  certainly  wrote  the  law  of  their  time,  and  not  their  own  inven- 
tions, as  has  been  too  often  and  too  inconsiderately  said ;  and  it  is  confirmed  by  marks 
of  conformity,  or  imitation,  in  instances  where  no  suspicion  of  fabrication  was  ever 
entertained. 

The  civil  and  canon  law  seem  in  a  particular  manner  to  be  objects  of  curiosity  to  an 
English  lawyer ;  they  have  long  been  domesticated  in  this  country ;  were  taught  at  our 
universities  as  a  part  of  a  learned  education,  and  the  road  to  academic  honours  ;  they 
have  entered  into  competition  vrith  the  common  law ;  and,  though  unsuccessful  in  the 
struggle,  were  still  thought  worthy  to  be  retained  in  our  ecclesiastical  courts,  and  there 
became  the  model  by  which  our  national  canons  and  provincial  constitutions  were 
framed.  These  two  laws,  therefore,  stand  in  a  much  nearer  relation  to  the  common 
law,  than  the  feudal  law  of  Lombardy,  or  of  any  foreign  country;  none  of  which  can 
boast  any  pretensions  equal  to  those  above  mentioned. 

Notwithstanding  this  close  affinity  between  the  civil  and  canon  law  and  our  own,  I 
thought,  that  to  enter  into  a  particular  comparison  of  such  parts  of  those  laws  as  seemed 
more  remarkably  to  relate  to  the  common  law,  was  an  inquiry  not  strictly  within  the 
compass  of  the  present  History  ;  and  therefore  I  decUned  it,  for  reasons  similar  to  those 
I  have  before  given  with  regard  to  foreign  feuds. 

I  cannot,  however,  leave  this  subject  vrithout  expressing  a  wish,  that  the  early  con- 
nexion of  our  law  with  the  oivU  and  canon  law  was  more  f  uUy  investigated  than  it  has 
yet  been.  The  history  and  present  State  of  those  two  laws  in  this  country,  and  of  our 
own  national  canon  law,  seems  also  to  have  been  not  yet  sufficiently  developed.  To 
this  it  may  be  answered,  that  there  is  at  least  as  great  want  of  curiosity  upon  this 
topic  as  of  information ;  and  I  am  sure  I  do  not  pretend  to  determine  which  of  these  is 
the  cause,  and  which  the  effect,  of  the  other. 

^  Ariosto,  in  the  true  spirit  of  the  old  jurisprudence,  as  well  as  of  chivalry,  makes 
Einaldo  refer  to  the  proof  by  arms,  as  equal  to  if  not  stronger  than  that  by  testimony. 
Col  testimonio,  io  vo'yChe  Va/rme  sieno  : 
Che  ora,  e  in  ogm  tempo,  che  ti  place, 
Te  n'oHbiano  afa/rprovapiu  verace. 

Orl.  Fur.  cant.  31,  stanz.  102. 
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could  never  engage  in  the  combat  himself :  but  the  other  party, 
who  was  defendant,  or  tenant  in  the  suit,  might  engage  either  in 
his  own  person,  or  by  that  of  another. 

It  is  difficult  to  say  what  matters  were,  at  one  time,  submitted 
to  this  mode  of  trial  (a).  Perhaps  at  first  all  questions  of  fact 
might,  at  the  option  of  the  demandant,  have  been  tried  by  duel. 
In  the  reign  of  Henry  II.,  it  was  decisive  in  pleas  concerning 
freehold ;  in  writs  of  right ;  in  warranty  of  land,  or  of  goods  sold ; 
debts  upon  mortgage  or  promise;  sureties  denying  their  surety- 
ship; the  validity  of  charters;  the  manumission  of  a  villein; 
questions  concerning  service :  all  these  might  have  been  tried  by 
duel.i 

Nothwithstanding  the  general  bent  of  this  people  to  admit  the 
propriety  of  a  trial  so  suitable  to  their  martial  genius,  there  must 
have  been  men  of  gravity  and  learning  amongst  them  at  all  times ; 
and  persons  of  that  character  would  always  reprobate  so  ineffectual 
and  cruel  a  proceeding.  Considerations  of  this  kind  at  last  effected 
a  change. 

We  find  in  the  reign  of  Henry  II.  that  many  questions  of  fact  re- 

Of  trial  by  lating  to  property,  were  tried  by  twelve  liberos  et  legales 
jiiry.  homines Juratos,  sworn  to  speak  the  truth;  who  were 
summoned  by  the  sheriff  for  that  purpose.  This  tribunal  was  in 
some  cases,  called  assisa,  from  assidere,  as  it  is  said,  because  they 
sat  together ;  though  it  is  most  probable,  and  indeed  seems  inti- 
mated by  the  manner  in  which  Glanville  often  expresses  himself, 
that  it  was  emphatically  so  called  from  the  assisa  (as  laws  were 
then  termed),  by  which  the  application  of  this  trial  was,  in  many 
instances,  ordained.      On  other  occasions  this  trial  was  called 

(a)  If  the  author  had  read  the  Mirror,  he  would  have  found  a  fuU  exposition  of  the 
matter :  "  There  are  many  modes  of  proof ;  sometimes  by  records ;  sometimes  by  battle ; 
sometimes  by  witnesses.' '  Then  as  to  trial  by  battle,  the  proof  of  felony  and  other  causes 
is  done  by  combat  of  two  according  to  the  diversities  of  actions ;  for  as  there  is  a  per- 
sonal action  and  a  real,  there  is  a  personal  combat  and  a  real ;  personal  in  personal 
actions,  real  in  real  actions.  And  these  combats  are  different  in  this,  that  in  a  per- 
sonal combat  for  felony,  none  can  combat  for  another ;  but  in  actions  personal  and 
venial,  it  is  lawful  for  the  plaintiffs  to  make  their  battles  by  their  bodies,  or  by  loyal 
witnesses,  as  in  the  writ  of  right  real  combats — because  none  can  be  witness  for  him- 
self, and  no  one  is  bound  to  discover  his  real  right ;  and  though  they  make  their 
combats  for  the  plaintiffs  by  witnesses,  the  defendants  may  defend  their  own  right 
by  their  own  bodies,  or  the  bodies  of  their  freemen.  And  in  appeals  none  can  combat 
for  another ;  but  it  is  otherwise  in  real  actions.  The  battle  of  two  men  sufficeth  to 
declare  the  truth,  so  that  victory  is  holden  for  truth.  Combats  are  made  in  many 
other  cases  than  felonies  ;  for  if  a  man  hath  done  any  falsity  in  deed  or  in  word 
whereof  he  Is  impeached,  and  he  deny  it,  it  is  lawful  for  one  to  prove  the  action', 
either  by  jury,  or  by  the  body  of  one  witness  "—i.e.,  by  battle.  And  it  may  be 
observed  here,  that  trial  by  jury  here  plainly  means  trial  by  witnesses— as  there  is  no 
previous  mention  of  jurors  otherwise  than  as  witnesses;  and  at  first,  jurors  were  wit- 
nesses, whence  it  followed  that  if  there  were  no  witnesses,  there  could  be  no  trial  by 
jury;  and  hence  the  difficulty  arose,  to  meet  which,  the  trial  by  battle  orliy  ordeal 
was  resorted  to.  "  And  in  cases  where  battle  could  not  be  joined,  nor  was  there  any 
witnesses,  the  people  in  personal  actions  were  to  help  themselves  by  the  miracle  of 
God,  in  this  manner;  as,  if  the  defendant  were  a  woman,  &o.  (Ibid.) 

^  Glanv.  passim. 
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jurata,  from  the  juratos,  or  juratores,  who  composed  it.  Of  the 
origin  of  this  trial  by  twelve  jurors,  and  the  introduction  of  it  into 
this  country,  we  shall  next  inquire. 

The  trial  per  duodecim  juratos,  called  nambda,  had  obtained 
among  the  Scandinavia^  at  a  very  early  period  ;  but  having  gone 
into  disuse,  was  revived,  and  more  firmly  established,  by  a  law  of 
Beignerus,  surnamed  Lodbrog,  about  the  year  a.d.  820.1  It  was 
about  seventy  years  after  this  law,  that  Rollo  led  his  people  into 
Normandy,  and,  among  other  customs,  carried  with  him  this 
method  of  trial ;  it  was  used  there  in  all  causes  that  were  of  small 
importance.  When  the  Normans  had,  transplanted  themselves 
into  England,  they  were  desirous  of  legitimating  this,  as  they  did 
other  parts  of  their  jurisprudence ;  and  they  endeavoured  to  sub- 
stitute it  in  the  place  of  the  Saxon  sectatores,  to  which  tribunal  it 
bore  some  show  of  aJBfinity  (a). 

The  earliest  mention  we  find  of  anything  like  a  jury,  was  in  the 
reign  of  William  the  Conqueror,  in  a  cause  upon  a  question  of 
land,  where  Gundulph,  bishop  of  Bochester,  was  a  party.  The 
king  had  referred  it  to  the  county,  that  is,  to  the  sectatores,  to 
determine  in  their  county  courts,  as  the  course  then  was,  according 
to  the  Saxon  establishment ;  and  the  sectatores  gave  their  opinion 
of  the  matter.  But  Odo,  bishop  of  Bayeux,  who  presided  at  the 
hearing  of  the  cause,  not  satisfied  with  their  determination, 
directed,  that  if  they  were  still  confident  that  they  spoke  truth, 
and  persisted  in  the  same  opinion,  they  shpuld  choose  twelve  from 
among   themselves,  who  should  confirm  it  upon  their  oaths'^  (b). 

{a)  "  There  are  scarcely  any  authentic  materials  for  its  early  history.  It  seems  most 
probably  to  have  arisen  from  the  confluence  of  several  causes.  Perhaps  the  first 
conception  of  it  may  have  been  suggested  by  the  very  simple  expedient  of  referring 
a  cause  by  the  county  court  to  a  select  committee  of  their  number,  who  were  required 
to  be  twelve,  for  no  reason  or  even  cause  that  has  been  discovered.  In  civil  cases,  the 
obvious  analogy  of  arbitration  might  have  contributed  to  the  adopting  of  juries. 
Judges,  unacquainted  with,  and  incapable  of  a  patient  inquiry  into  facts,  might  find 
it  safer,  as  it  was  easier,  to  trust  to  a  sort  of  general  testimony  given  by  twelve 
unexceptionable  neighbours,  on  the  litigated  question.  There  are  many  traces  in 
this  institution  which  indicate  that  jurors  must,  in  some  manner,  have  been  regarded 
in  the  eame  light  with  witnesses.  Neighbourhood,  for  instance,  which  might  be 
dangerous  to  the  impartiality  of  a  judge,  is  advantageous  to  the  knowledge  of  a  wit- 
ness ;  and  it  is  still  a  sort  of  legal  theory,  that  jurors  have  the  dangerous  power  of 
finding  a  verdict  from  their  own  knowledge"  (Mackintosh's  Hi-Htory  of  England, 
vol.  i.  p.  273). 

(6)  It  has  already  been  seen  that  the  author  is  entirely  in  error  on  this  subject, 
and  that  before  the  Norman  Conquest,  trial  by  juries — that  is,  by  a  number  of  the 
freeholders  or  suitors  of  the  county,  sworn  from  among  the  rest,  to  declare  the 
truth  according  to  their  knowledge  of  it — was  ilsed  both  in  civil  and  criminal  cases. 
It  may  not  have  been  always  by  twelve  jurors,  though  it  appears  plainly  that  juries 
in  criminal  cases  consisted  of  twelve  in  the  time  of  Alfred ;  and  the  number  twelve 
is  so  often  mentioned  in  the  Saxon  laws,  that  there  is  reason  to  believe  that  the  juries 
were  so  constituted  both  in  civil  and  criminal  cases.  But  it  would  appear  that  even 
in  criminal  cases  it  was  not  a  fixed  practice  to  have  juries  ;  as  in  criminal  cases  there 
were  other  modes  of  trial,  and  in  civil  cases  the  county  might  or  might  not  have  re- 
course to  it.  That  which  the  author  failed  to  understand  was  that  the  suitors  were 
the  judges  of  the  court,  and  that  they  used  various  modes  of  assisting  themselves  in 

1  Hick.  Thes.  Diss.  Epist.  38-40.  '  Text.  Eo£E.  apud  Hiokes,  ut  sup. 
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It  seems  as  if  the  bishop  had  here  taken  a  step  which  was  not  in 
the  usual  way  of  proceeding,  but  which  he  ventured  upon  in  con- 
formity with  the  practice  of  his  own  country ;  the  general  law  of 
England  being,  that  a  judicial  inquiry  concerning  a  fact  should  be 
collected  'p&r  omnes  comitatis  probos  homines  (a).  'Thus  it  appears, 
that  in  a  cause  where  this  same  Odo  was  one  party,  and  arch- 
bishop Lanfranc  the  other,  the  king  directed  totum  comitatum  con- 
sidere;  that  all  men  of  the  county,  as  well  French  as  English, 
(particularly  the  latter)  that  were  learned  in  the  law  and  custom 
of  the  realm,  should  be  convened :  upon  which  they  all  met  at 
Pinendena,  and  there  it  was  determined  ab  omnibus  illis  probis, 
and  agreed  and  adjudged  a,  Mo  comitatu.  In  the  reign  of  William 
Eufus,  in  a  cause  between  the  monastery  of  Croyland  and  Evan 
Talbois,  in  the  county  court,  there  is  no  mention  of  a  jury ;  and 
so  late  as  the  reign  of  Stephen,  in  a  cause  between  the  monks  of 
Christ-Church,  Canterbury,  and  Badulph  Picot,  it  appears  from 
the  acts  of  the  court,l  that  it  was  determined  per  Judicium  totids 
comitatus.2 

This  trial  by  an  indefinite  number  of  sectatores  or  suitors  of 
court  (b)  continued  for  many  years  after  the  Conquest :  these  are 
the  persons  meant  by  the  terms  pares  curiae,  and  judicium  parium, 
so  ■  often  found  in  writings  of  this  period.  Successive  attempts 
gradually  introduced  jurors  to  the  exclusion  of  the  sectatores  (c); 

their  determination,  among  others,  trial  byjurj';  the  jurors  of  cases  being  in  those 
days  not  judges,  but  witnesses.  It  followed,  that  if  it  happened  that  no  suitors  had  any 
knowledge  of  the  matter,  there  could  be  no  jurors ;  for  jurors  were  sworn  to  declare 
the  truth  of  their  own  knowledge.  Hence,  in  criminal  cases,  the  resort  to  the  ordeal 
in  the  absence  of  jurors,  or  compurgators ;  hence,  in  civil  cases,  the  care  taken  to 
provide  jurors  by  having  witnesses  for  all  transactions,  who  might  afterwards  be 
jurors.  Hence,  also,  in  cases  where,  from  their  nature,  there  could  not  be  certain 
personal  knowledge,  or  only  from  uncertain  memory,  as  in  cases  of  claims  of  land, 
resting  on  past  events,  at  some  distance  of  time ;  suits  in  the  county  court  would  be 
determined  more  by  clamour  or  partisanship,  than  by  evidence  or  consideration. 

(a)  And  it  is  one  of  the  most  curious  instances  of  the  extreme  antiquity  of  judicial 
forms  of  expression,  and  the  evidence  they  afford  of  ancient  usages,  that  until  recently 
the  phrase  used  as  to  trial  by  jury  in  civil  cases  (and  it  still  is  so  in  criminal  cases), 
was,  that  the  party  put  himself  upon  the  country — i.e.,  the  county,  or  the  men  of  the 
county.  This  is  a  relic  of  that  ancient  jurisdiction  of  the  county  court,  out  of  which, 
by  a  course  of  change  which  has  been  amply  described,  the  trial  by  jury  arose.  And 
when  the  jury  was  first  used,  as  the  general  body  of  the  freeholders,  the  suitors  were 
the  judges,  and  the  jurors  were  only  witnesses;  the  record  would  continue  to  state 
that  the  case  was  determined  by  the  men  of  the  county.  The  author  failed  to 
observe  this,  and  hence  draws  a  totally  wrong  inference  from  the  fact  that  the 
records  so  state  it.  As  it  did  so  in  cases  where  there  are  known  to  have  been  juries, 
of  course  it  affords  no  evidence  that  juries  were  not  used  even  where  the  fact  is  not 
known. 

(6)  Here,  again,  we  observe  that  the  author  had  fallen  into  some  confusion  upon 
this  sulgect.  The  suitors  did  not  trj'  the  cases,  they  were  the  judges,  and  they 
resorted  to  various  modes  of  trial;  of  which  trial  by  jurors  was  one— the  jurors 
being  any  of  their  own  body  who  had  knowledge  of  the  matter,  and  were  sworn  to 
declare  the  truth  about  it.  Hence  trial  by  jurors  did  not,  as  the  author  supposes, 
exclude  the  suitors,  and  was  for  ages  used  at  county  courts. 

(fl)  Jurors  did  not  exclude  the  suitors  ;  the  suitors  were  judges,  the  jurors  witnesses. 

1  Bib.  Cott.  Faustina,  A.  3, 11,  31.  '  Hickes  Thes.  Diss.  Ep.  36. 
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and  a  variety  of  practice,  no  doubt,, prevailed  till  the  Norman  law- 
was  thoroughly  established.!  It  was  not  till  the  reign  of  Henry 
II.  that  the  trial  by  jurors  became  general ;  and  by  that  time,  the 
king's  itinerant  courts,  in  which  there  were  no  fares  curice  (a), 
had  attracted  so  many  of  the  county  causes,  that  the  sectatores 
were  rarely  called  into  action.  2 

The  sudden  progress  then  made  in  bringing  this  trial  into 
common  use,  must  be  attributed  to  the  law  enacted  by  of  trial  by 
that  king.  As  this  law  has  not  come  down  to  us,  we  *>!«  '^^'^«- 
are  ignorant  at  what  part  of  his  reign  it  was  passed,  and  what  was 
the  precise  extent  of  its  regulation:  we  can  only  collect  such 
intimation  as  is  given  us  by  contemporary  authorities,  the  chief 
of  which  is  Glanville,  who  makes  frequent  allusion  to  it.  It  is 
called  by  him  assisa,  as  all  laws  then  were,  and  regalis  constitulio  ; 
at  other  times,  regale  quoddam  beneficium,  dementia  principis  de 
concilia  procerum  populis  indulium.  It  seems  as  if  this  law 
ordained,  that  all  questions  of  seisin  of  land  should  be  tried  by  a 
recognition  of  twelve  good  and  lawful  men,  sworn  to  speak  the 
truth ;  and  also  that  in  questions  of  righi  to  land,  the  tenant 
might  elect  to  have  the  matter  tried  by  twelve  good  and  lawful 
knights  instead  of  the  duel.  It  appears  that  some  incidental 
points  in  a  cause,  that  were  neither  questions  of  mere  right,  nor  of 
seisin  of  land,  were  tried  by  a  recognition  of  twelve  men ;  and  we 
find  that  in  all  these  cases,  the  proceeding  was  called  per  assisam, 
and  per  recognitionem  ;  and  the  persons  composing  it  were  called 
juratores,  jurati,  recognitores  assisce  ;  and  collectively  assisa,  and 
recognitio :  only  the  twelve  jurors  in  questions  of  right  were  dis- 
tinguished with  the  appellation  of  magna  assisa  ;  probably  because 
they  were  knights,  and  were  brought  together  also  with  more 
ceremony,  being  not  summoned  immediately  by  the  sheriff,  as  the 
others  were,  but  elected  by  four  knights,  who  for  that  purpose  had 
been  before  summoned  by  the  sheriff.  We  are  also  told,  that  the 
law  by  which  these  proceedings  were  directed,  had  ordained  a  very 
heavy  penalty  on  Jurors  who  were  convicted  of  having  sworn 
falsely  in  any  of  the  above  instances.^ 

Thus  far  of  one  species  of  this  trial  by  twelve  men,  which  was 
called  assisa.     It  likewise  appears,  that  the  oath  of  twelve  jurors 

(a)  What  the  author  means  is,  that  the  suitors  as  judges  were  superseded  by  the 
king's  justices,  who  still  held  their  courts  in  the  counties,  and  either  in  the  old  county 
court  assemblies,  or  at  special  assemblies  of  the  counties,  and  by  the  king's  commis- 
sions. So  enduring  is  custom,  and  so  closely  did  the  people  cling  to  the  idea  that 
the  body  of  the  freeholders  were  judges,  that  it  was  not  until  the  reign  of  Richard  II., 
they  were  actually  excluded  from  the  bench  where  the  king's  justices  sat. 

^  The  following  law  of  Henry  I.  seem  to  be  in  support  of  the  ancient  usage.  Unus- 
quisgue  per  pares  sues  judicandus  est,  et  ejusdem  provinciw  ;  peeegeina  vero  judicia 
modis  omnilms  suimovemus.    Leg.  31.  * 

^  Persons  of  a  new  character,  under  the  name  of  secta,  and  sectatores,  in  a  subsequent 
period,  made  a  necessary  part  of  most  actions  brought  in  the  king's  courts,  as  will  be 
seen  hereafter. 

3  GLrnr.  lib.  13,  e.  1 ;  lib.  2,  o.  7,  19. 
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was  resorted  to  in  other  instances  than  those  provided  for_  by  this 
famous  law  of  Henry  II.  and  then  this  proceeding  was  said  to  be 
perjuratam  patriae,  or  vicineti,  per  inquisitionem,  per  Juramentuvi 
legalium  Jiominum.  This  proceeding  by  jury  was  no  other  than 
that  which  we  before  mentioned  to  have  gained  ground  by  usage 
and  custom.  This  was  sometimes  used  in  questions  of  property ; 
but  it  should  seem,  more  frequently  in  matters  of  a  criminal 
nature. 

The  earliest  mention  of  a  trial  by  jury,  that  bears  a  near  resem- 
blance to  that  which  this  proceeding  became  in  after  times,  is  in 
the  Constitutions  of  Clarendon,  before  spoken  of.  It  is  there 
directed,  that,  should  nobody  appear  to  accuse  an  offender  before 
the  archdeacon,  then  the  sheriff,  at  the  request  of  the  bishop,  faciet 
jurare  duodecim  legales  homines  de  vicineto,  seu  de  villa  qudd  inde 
veritatem  secundum  conscientiam  suam  mani/estahuntA  The  first 
notice  of  any  recognition,  or  assise,  is  likewise  in  these  Constitu- 
tions ;  where  it  is  directed,  that,  should  a  question  arise,  whether 
land  was  lay  or  ecclesiastical  property,  recognitione  duodecim 
legalium  hominum,  per  capitalis  justitice  considerationem,  termin- 
ahitur,  utrUm,  &c.  ;2  this  was  a.d.  1164.  Again,  in  the  statute  of 
Northampton,  a.d.  1176  (which  is  said  to  be  a  republication  of 
some  statutes  made  at  Clarendon,  perhaps  at  the  same  time  the 
before-mentioned  provisions  were  made  about  ecclesiastical  matters), 
the  justices  are  directed,  in  case  a  lord  should  deny  to  the  heir  the 
seisin  of  his  deceased  a,ncesk)r,  faciant  inde  fieri  recognitionem  per 
duodecim  legales  homines,  qualem  seisinam  defunctus  inde  haiuit 
die  qudfuit  vivus  et  mortuus  ;  and  sXso  faciant  fieri  recognitionem 
de  disseisinis  factis  super  assisam,  tempore  quo  the  king  came  into 
England,  after  the  peace  made  between  him  and  his  son.  We  see 
here,  very  plainly  described,  three  of  the  assises  of  which  so  much 
will  be  said  hereafter ;  the  assisa  utrim  foedum  sit  laicum  an 
ecclesiasticum  ;  the  assisa  mortis  antecessoris ;  and  the  assisa  novce 
disseisince.  Again,  in  the  statute  of  Northampton  there  is  men- 
tion of  a  person  rectatus  de  murdro  per  sacramentum  duodecim 
militum  de  hundreds,  and  per  sacramentum  duodecim  liberorum 
legalium  hominum. 

Thus  have  we  endeavoured  to  trace  the  origin  and  history  of  the 
trial  by  twelve  men  sworn  to  speak  the  truth,  down  to  the  time  of 
Grlanville :  a  further  account  of  it  we  shall  defer,  till  we  come  to 
speak  more  minutely  of  the  proceedings  of  courts  at  this  time. 

Another  novelty  introduced  by  the  Normans,  was  the  practice  of 

Of  deeds     ^^^^S  deeds  with  seals  of  wax  and  other  ceremonies.3 

The  variety  of  deeds  which  soon  after  the  Conquest 

were  brought  into  Use,  and  the  divers  ways  in  which  they  were 

applied  for  the  purpose  of  transferring,  modifying^  or  confirming 

rights,  deserve  a  very  particular  notice. 

Deeds  or  writings,  from  the  time  of  the  Conquest,  were  some- 

'  Ch.  6.  »  Ch.  9.  3  Wilk.  Leg.  Sax.  289. 
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times  called  cMrographa,  but  more  generally  ckarice  ;  the  latter 
became  a  term  of  more  "common  use,  and  so  continued  for  many- 
years  ;  the  former  rather  denoted  a  species  of  the  chartce,  as  will 
be  seen  presently.  Charters  were  executed  with  various  circum- 
stances of  solemnity,  which  it  will  be  necessary  to  consider  :  these 
were  the  seal,  indenting,  date,  attestation,  and  direction,  or  com- 
pellation. 

Charters  were  sometimes  brought  into  court ;  either  the  king's, 
or  the  county,  hundred,  or  other  court,  or  into  any  numerous 
assembly ;  and  there  the  act  of  making,  or  acknowledging  and  per- 
fecting the  charter  was  performed.  This  accounts  for  the  number 
of  witnessess  often  found  to  old  charters,  with  the  very  common 
addition  of  cum  multis  aliis.  When  charters  were  not  executed  in 
this  public  manner,  they  were  usually  attested  by  men  of  character 
and  consequence :  in  the  country,  by  gentlemen,  and  clergymen  ; 
in  cities  and  towns,  by  the  mayor,  bailiff,  or  some  other  civil 
officer.  1 

The  Anglo-Saxon  practice  of  affixing  the  cross  still  continued  ; 
yet  was  not  so  frequent  as  before  ;  but  gave  way  to  a  method  which 
more  commonly  obtained  after  the  Conquest,  namely,  that  of  affix- 
ing a  seal  of  wax.  Seals  of  wax  were  of  varioias  colours.  They 
were  commonly  round  or  oval,  and  were  fixed  to  a  label  of  parch- 
ment, or  to  a  silk  string  fastened  to  the  fold  at  the  bottom  of  the 
charter,  or  to  a  slip  of  the  parchment  cut  from  the  bottom  of  the 
deed,  and  made  pendulous.  Besides  the  principal  seal  there  was 
sometimes  a  counter-seal,  being  the  private  seal  of  the  party.  If  a 
man  had  not  his  own  seal,  or  if  his  own  seal  was  not  well  known, 
he  would  use  that  of  another  ;  and  sometimes,  for  better  security, 
he  would  use  both  his  own  and  that  of  some  other  better  known. 

The  original  method  of  indenting  was  this.  If  a  writing  con- 
sisted of  two  parts,  the  whole  tenor  of  it  was  written  twice  upon  the 
same  piece  of  parchment ;  and,  between  the  contents  of  each  part, 
the  word  chirographum  was  written  in  capital  letters,  and  after- 
wards was  cut  through  in  the  midst  of  those  letters  ;  so  that,  when 
the  two  parts  were  separated,  one  would  exhibit  one  half  of  the 
capital  letters,  and  one  the  other ;  and  when  joined,  the  word  would 
appear  entire.  Such  a  charter  was  called  chirographum.  About 
the  reigns  of  Richard  and  John,  another  fashion  of  cutting  the 
word  chirographum  came  into  use ;  it  was  then  sometimes  done 
indent-wise,  with  an  acute  or  sharp  incision,  instardentium ;  2  and 
fi-om  thence  such  deeds  were  called  indenturce. 

Charters  were  somtimes  dated,  and  very  commonly  they  had  no 
date  at  all ;  but  as  they  were  always  executed  in  the  presence  of 
somebody,  and  often  in  the  presence  of  many,  the  names  of  the 
witnesses  were  inserted,  and  constituted  a  particular  clause,  called 
his  testibus.  The  names  of  the  witnesses  were  written  by  the  clerk 
who  drew  the  deed,  and  not  by  the  witnesses  themselves,  who  very 

1  Mad.  Form.  Diss  26.  *  Ibid.  14,  28,  29. 
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often  could  not  write.  It  seems  that  wives  were  sometimes  -wit- 
nesses to  deeds  made  by  their  husbands  ;  monks  and  other  religious 
persons  to  deeds  made  by  their  own  houses  ;  even  the  king  is  found 
as  witness  to  the  charters  of  private  men ;  i  and  in  the  time  of 
Eichard  and  John,  it  came  in  practice  for  him  to  attest  his  own 
charters  himself  in  the  words  teste  meipso.^ 

Charters  were  usually  conceived  in  the  style  of  a  letter,  and,  at 
the  beginning,  they  had  a  sort  of  direction,  or  compellation.,  These 
were  various.  In  royal  charters,  it  was  sometimes,  omnibus 
Iiominibus  suis  Francis  &  Anglis:  in  private  ones,  sometimes, 
omnibus  sanctce  ecclesice  filiis  ;  but  more  commonly,  sciant  prce- 
sentes  etfuturi,  or  omnibus  ad  qiios  prcesentes  literce,  &c. 

Thus  far  of  the  circumstances  and  solemnities  attending  the 
execution  of  charters.  Let  us  now  consider  the  different  kinds  of 
them ;  and  it  will  be  found,  that  as  they  were  called  chirographa, 
or  indentured,  from  their  particular  fashion,  so  they  received  other 
appellations,  expressive  of  their  effect  and  design.  A  charter  was 
sometimes  called  conventio,  concordia,  finalis  concordia,  and  Jinalis 
conventio.  There  were  also  feoffments,  demises  for  life  and  for  years, 
exchanges,  m,ortgages,  partitions,  releases,  and  confirmaiions.^ 

Conventio  and  concordia  had  both  the  same  meaning,  and  signi- 
fied some  agreement,  according  to  which  one  of  the  parties  con- 
veyed or  confirmed  to  the  other  any  lands,  or  other  rights. 

Of  all  charters  the  most  considerable  was  a  feoffment.  After  the 
Of  feoffment  *™®  °^  ^'^^  Conquest,  whenever  land  was  to  be  passed 
men  .  .^  ^^^^  .^  ^^  generally  done  by  feoffment  and  delivery 
or  livery  of  seisin.*  This  might  be  without  deed ;  but  the  gift 
was  usually  put  into  writing,  and  such  instrument  was  called 
cJiarta  feoffamenti.  A  feoffment  originally  meant  the  grant  of  a 
feud  or  fee;  that  is,  a  barony  or  knight's  fee,  for  which  certain  ser- 
vices were  due  from  the  feoffee  to  the  feoffor :  this  was  the  proper 
sense  of  the  word :  but  by  custom  it  came  afterwards  to  signify 
also  a  grant  of  a  free  inheritance  to  a  man  and  his  heirs,  referring 
rather  to  the  perpetuity  of  estate  than  to  the  feudal  tenure.  The 
words  of  donation  were  generally,  dedisse,  concessisse,  confirmdsse, 
or  dondsse,  some  one  or  other  of  them.  It  was  very  late,  and  not 
till  the  reign  of  Richard  II.  that  the  specific  term /eo/at)i  was  used. 
These  feoffments  were  made  pro  homagio  et  servitio,,  to  hold  of  the 
feoffor  and  his  heirs,  or  of  the  chief  lord. 

At  this  early  period  feoffments  were  very  unsettled  in  point  of 
form ;  they  had  not  the  several  parts  which,  in  after  times,  they 
were  expected  regularly  to  contain.  The  words  of  limitation,  to 
convey  a  fee,  whether  absolute  or  conditional,  were  divers.  A 
limitation  of  the  former  was  sometimes  worded  thus :  to  the  feof-^ 
fee  et  suis ;  or  suis  post  ipsum,  jure  hcereditario  perpetuh  possi- 
dendum;  or  sibi  et  hceredibus  suis  vel  assignatis:  of  the  latter  thus; 
sibi  et  hceredibus  procedentibus  ex  prcedictd:  Bichardo  et  uxori  suce 

1  Mad.  Form.  Dias.  31.  » Ibid.  32.  '  Ibid.  3.  « "Wilk.  Leg.  Sax.  289. 
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et  Jiceredihus  suis,  qui  de  eddem  veniunt :  sibi  et  hceredibus  qui  de 
illo  exihunt :  from  which  divers  ways  of  limiting  estates  (and  num- 
berless other  ways. might  be  produced)  it  must  be  concluded,  that 
no  specific  form  had  been  agreed  on  as  necessarily  requisite  to 
express  a  specific  estate  ;  but  the  intention  of  the  granter  was  col- 
lected, as  well  as  could  be,  from  the  terms  in  which  he  had  cho&en 
to  convey  his  meaning,  i 

It  appeai-s  that  a  charter  of  feoifment  was  sometimes  made  by 
a  feme  covert,  though  generally  with  the  consent  of  the  husband ; 
and  a  husband  sometimes  made  a  feoffment  to  his  wife.  A  feoff- 
ment was  sometimes  expressed  to  be  made  with  the  assent  of  the 
feoffor's  wife  ;2  or  of  such  a  one,  heir  3  of  the  feoffor  ;  or  of  more 
than  one,  heirs  of  the  feoffor  ;  *  though  in  such  cases,  the  charter 
appears  to  be  sealed  only  by  the  feoffor.  By  the  assent  of  the  wife,, 
probably,  her  claim  of  dower  was  in  those  days  held  to  be  barred  ; 
and  indeed,  when  such  feoffment  was  made  publicly  in  court,  it 
had  the  notoriety  of  a  fine ;  and  might  consistently  enough  with 
modern  notions,  be  allowed  the  efficacy  since  attributed  to  fines  in 
the  like  cases.  The  assent  of  the  heirs  was,  probably,  where  the 
land  had  descended  from  the  ancestor  of  the  feoffor  ;  or  where  by 
usage  it  retained  the  property  of  hocland,  not  to  be  aliened  extra 
cognationem,  without  the  consent  of  the  heir,  where  such  restric- 
tion had  been  imposed  by  the  original  landboc. 

A  clause  of  warranty  was  always  inserted ;  which  sometimes, 
too,  had  the  additional  sanction  of  an  oath.  The  import  of  this 
warranty  was,  that  should  the  feoffee  be  evicted  of  the  lands  given, 
the  feoffor  should  recompense  him  with  others  of  equal  value.5 

A  charter  of  feoffment  was  not  a  complete  transfer  of  the  in- 
heritance, unless  followed  by  livery  of  seisin.  This  was  done  in 
various  ways ;  as  per  fastem,  per  baculum,  per  haspam,  per 
annulum,  and  by  other  symbols,  either  peculiarly  significant  in 
themselves,  or  accommodated  by  use,  or  designation  of  the  parties, 
to  denote  a  transmutation  of  possession  from  the  feoffor  to  the 
feoffee. 

This  was  the  nature  of  a  feoffment  with  livery  of  seisin,  as  prac- 
tised in  these  early  times.  It  was  the  usual  and  most  solemn  way 
of  passing  inheritances  in  land ;  but  yet  was  not  of  so  great 
authority  as  a  fine,  which  had  the  additional  sanction  of  a  record 
to  preserve  the  memory  of  it. 

The  antiquity  of  fines  has  been  spoken  of  by  many  writers  (a). 
Some  have  gone  so  far  as  to  assert  their  existence  and    ^  ^^^ 
use  in  the  time  of  the  Saxons.^    But  upon  a  strict  in- 
quiry, it  is  said,  there  were  no  fines,  properly  so  called,  before  the 

(o)  Of  this  there  can  he  no  doubt.  Mr  Hargreave's  opinion  also,  that  fines  were 
originally  real  concords  of  existing  suits,  is  clearly  well  founded.  There  is  a  chapter 
in  the  Mirror  about  final  concords  of  suits.    At  what  period  they  became  used  for 

1  "Wilk.  Leg.  Sax.  5.  '  Mad.  Form.  148.  »  Hid.  316. 
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Conquest,  though  they  are  frequently  met  with  i  soon  after  that 
period.2 

We  shall  now  consider  the  manner  in  which  fines  have  been 
treated,  or,  as  it  is  now  called,  levied.  The  account  of  fines  given 
by  G-lanville  does  not  enable  us  to  fix  any  precise^  idea  of  the 
method  of  transacting  them.  It  only  appears  from  him,  that  this 
proceeding  was  a  final  concord  made  by  licence  of  the  king,  or  his 
justices,^  in  the  king's  court.  But  the  nature  of  a  fine  may  be 
"better  collected  from  the  more  simple  manner  in  which  it  was 
originally  conducted. 

The  parties  having  come  to  an  agreement  concerning  the  matters 
in  dispute,  and  having  thereupon  mutually  sealed  a  cMrographum^ 
containing  the  terms  of  their  agreement,  used  to  come  into  the  king's 
court  in  person,  or  by  attorney,  and  there  acknowledge  the  concord 
before  the  justices :  it  was  thereupon,  after  payment  of  a  fine,  en- 
rolled immediately,  and  a  counterpart  delivered  to  each  of  the 
parties.*  This  was  the  most  ancient  way  of  passing  a  fine.  In 
course  of  time,  fines  came  to  be  passed  with  a  chirographum,  upon 
a  placitum  commenced  by  original  writ,  as  in  a  writ  of  covenant, 
warrrantia  chartce,  or  other  writ.  When  the  mutual  sealing  of  a 
chirographum  was  entirely  disused,  there  still  remained  a  footstep 
of  this  ancient  practice ;  for  there  continues  to  this  day  in  every  fine 
a  chirograph,  as  it  is  called,  which  is  reputed  as  essentially  neces- 
sary to  evidence  that  a  fine  has  been  levied. 

The  design  of  final  concords  seems  to  have  been  anciently  as 
various  as  the  matters  of  litigation  or  agreement  among  men.  By 
fines  were  made  grants  of  land  in  fee,  releases,  exchanges,  par- 

the  purpose  of  transfer  or  conveyance,  irrespective  of  any  real  concord  of  a  suit,  is 
uncertain ;  but  there  is  every  reason  to  believe  that  it  would  occur  very  readily  to  the 
minds  of  people  in  that  early  age,  when  the  tendency  was  to  have  everything  recorded. 
A  law  of  Canute  says,  "He  who  has  defended  land  with  the  witness  of  the  shire  (».e., 
the  county  court),  let  him  have  it  undisputed,"  which  might  suggest  recovery;  and 
in  the  laws  of  Henry  I.  it  is  said,  speaking  of  the  county  court,  "  Reoordationem 
curiae  regis  nulli  negare  licet"  (e.  xxxi.),  which  might  easily  suggest  the  idea  of 
fines  or  recoveries.  In  the  Saxon  law  mention  is  more  than  once  made  of  trans- 
actions being  attested  in  the  county  court.  There  was  a  particular  reason  why  fines 
or  recoveries  should  be  of  very  early  origin  in  our  law,  that  the  great  body  of 
the  people  held  their  land  then  without'  deeds  or  charter  of  conveyance.  This 
is  fully  explained  in  the  Mirror,  in  a  passage,  the  antiquity  of  which  is  evident. 
It  is  said  there  that  the  first  conquerors  enfeoffed  persons  in  knight-service,  or 
villenage  (no  mention  is  made  of  freehold  feoffments),  and  that  many  held  their 
lauds  by  villein  customs — as  to  plough,  &c.,  the  lord's  land.  The  lords  might 
give  them  estates  of  inheritance,  or  if  the  lord  received  their  homage  for  such 
estates,  it  would  be  the  same  thing.  _  Thus  the  people,  it  is  said,  had  no  charters,  deeds, 
nor  muniments  of  their  lands;  but  it  is  said  many  fines  were  levied  of  such  services, 
which  make  mention  of  the  doing  of  these  services  (Mirror,  c.  ii.  s.  25).  It  would 
be  natural  in  such  a  state  of  society  to  resort  rather  to  public  transactions  in  the 
county  courts  than  to  formal  conveyances. 

1  Mad.  Form.  Diss.  7. 

'  The  origin  of  fines  is  very  fully  considered  by  Mr  Cruise,  in  his  valuable  Essay  on 
Fines,  who  thinks,  and  with  great  show  of  reason,  that  fines  were  contrived  in  imitation 
of  a  similar  judicial  transaction  in  the  civil  law.— -Cruise's  Knei,  p.  5. 

»  Lib.  viii.  c.  1.  *  Mad.  Form.  Diss.  14. 
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titions,  or  any  convention  relating  to  land,  or  other  rights :  in  a 
word,  everything  might  be  transacted  by  fine  which  might  be 
done  by  chirographum} 
_  Thus  far  of  the  two  great  conveyances  in  practice  for  transfer- 
ring estates  of  inheritance,  namely,  feoffments  and  fines.  The 
manner  in  which  estates  for  life  or  for  years  (since  called  demises) 
were  made,  was  in  the  way  of  convention  or  covenant.^ 

Two  other  species  of  conveyance  then  used  were  confirmations 
and  releases.  In  those  unsettled  times,  when  feoffees  were  fre- 
quently disseised  upon  some  suggestion  of  dormant  claims,  charters 
of  confirmation  were  in  great  request.  Many  confirmations  used 
to  be  made  by  the  feoflfor  to  the  feoffee,  or  to  his  heirs  or  successors. 
Tenants  in  those  times  hardly  thought  themselves  safe  against 
great  lords  who  were  their  feoffors,  unless  they  had  repeated  confir- 
mations from  them  or  their  heirs.  Releases  were  as  necessary 
from  hostile  claimants,  as  confirmations  from  feoffors.  The  words 
of  confirmation  were  dedi,  concessi,  or  confirmavi  ;  and  such  deeds 
are  distinguishable  from  original  feoffments,  only  by  some  expres- 
sions referring  to  a  former  feoffment.  Beleases  are  known  by  the 
words  quietum  clamavi,  remisi,  relaxavi,  and  the  like. 

During  the  time  which  had  elapsed  since  the  Conquest,  the 
Norman  law  had  sufiicient  opportunity  to  mix  with  all  parts  of 
our  Saxon  customs.  This  change  was  not  confined  to  the  article 
of  tenures,  duel,  juries,  and  conveyances.  The  manner  in  which 
justice  was  administered  makes  a  distinguished  part  of  the  new 
jurisprudence.  In  the  Saxon  times,  all  suits  were  commenced  by 
the  simple  act  of  the  plaintiff  lodging  his  complaint  with  the 
officer  of  the  court  where  the  cause  was  to  be  heard ;  and  this  still 
continued  in  the  county  and  other  inferior  courts  of  the  old  consti- 
tution. But  when  it  had  become  usual  to  remove  . 
suits  out  of  these  inferior  courts,  or  of  beginning  them  ^"^  °' 
more  frequently  in  the  king's  court,  it  became  necessary  to  agree 
upon  some  settled  forms  of  precepts  applicable  to  the  purpose  of 
compelling  defendants  to  answer  the  charge  alleged  by  plain- 
tiffs (a).     Such  a  precept  was  called  breve  ;  probably,  because  it 

(<t)  King's  TPrits  indicate  the  jurisdiction  of  king's  courts,  for  in  the  county  courts 
men  could  sue  without  writs,  which  were  only  required  to  commence  actions  in  the 
king's  superior  courts.  The  usage  of  such  writs,  therefore,  marks  an  important  era  in 
our  legal  history.  As  already  shown,  the  primary  jurisdiction,  after  or  before  the 
Conquest,  in  common  suits  between  party  and  party,  was  in  the  county  court,  which 
was  called  "curia  regis"  (Leges  Hen.  Prim.)  And  hence  the  Mirror,  in  an  early 
chapter,  headed,  "  Of  the  time  of  Alfred,"  gives  as  the  form  of  remedial  writ,  a  wriit 
to  the  sheriff  to  compel  him  to  decide  the  case  and  do  justice.  In  a  subsequent 
chapter,  however,  stating  what  the  law  was  at  the  time  the  book  was  compiled  (Edward 
I.),  ft  is  said,  "There  are  two  kinds  of  jurisdiction,  ordinary  and  assigned  ;  everyone 
hath  ordinary  jurisdiction,"  (i.e.,  in  the  county,)  "but  this  jurisdiction  is  now  re- 
strained by  the  power  of  kings,  as  none  hath  power  to  hold  plea  of  trespass,  or  of  debt 
which  passeth  forty  shillings,  but  the  king.  Nor  hath  any  one  power  of  conveyance  of 
fees  "  (i.e.,  of  freehold  estates)  "  without  a  writ "  (c.  iv.  s.  2),  which  is  also  laid  down  in 
Bracton  and  Fleta.    Now  this  change  must  have  taken  place  after  the  Conquest,  and 

1  Mad.  Form.  Diss.  16,  17.  '  Ibid.  22. 
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contained  hriefly  an  intimation  of  the  cause  of  complaint.     It  was 
directed  to  the  sheriff  of  the  county  where  the  defendant  lived, 

the  origin  of  it  can  be  traced.  Before  the  Conquest  writs  went  to  the  sheriff  to  compel 
him  to  hear  a  case,  and  it  was  then  contended  that  writs  were  necessary  to  enable  him 
to  do  so.  And  the  writs  were  often  required  to  give  a  better  judge.  In  the  case  of  the 
Archbishop  of  Canterbury,  already  mentioned  as  having  occurred  under  William  I., 
the  case  was  tried  at  the  county  court,  but  before  a  foreign  prelate,  who  of  course 
could  not  have  been  sheriff,  and  who  could  only  have  sat  under  the  king's  writ.  And 
thus  the  practice  having  arisen  of  using  the  king's  writ  in  important  cases,  in  order 
to  secure  a  better  judge  than  the  sheriff,  it  by  degrees  came  to  be  considered  that  the 
writ  was  necessary  to  give  jurisdiction  in  any  but  comparatively  minor  cases.  Not  a 
trace  of  any  such  doctrine  is  to  be  found  before  the  Conquest,  nor  until  long  after- 
wards ;  and  we  have  seen  cases  of  the  greatest  character  come  into  the  county  court. 
It  had,  however,  evidently  become  established  at  the  time  of  the  Great  Charter,  for 
it  is  laid  down  by  Bracton ;  whereas.  In  the  Mirror,  we  find  that  forty  shillings  was 
the  limit,  not  of  the  county  court,  but  of  the  court  baron  (c.  i.  s.  3).  But  Bracton, 
writing  just  after  the  time  of  the  Charter,  says  that  the  sheriff  under  the  king's  writ 
tried  cases  he  could  not  try  ex  officio,  but  tried  them  as  the  justice  of  the  king  (s.  6). 
Thus,  therefore,  the  king's  writ  being  required  to  give  jurisdiction,  it  of  course  was 
natural  that  the  suitor  should  seek  to  sue  in  the  king's  superior  court ;  and  hence,  just 
before  the  Charter,  common  pleas  were  brought,  as  all  the  records  show,  in  the  ex- 
ehequer  ;  wherefore  the  Charter  said  they  should  not  follow  the  king  as  that  court 
did,  and  hence  the  court  of  common  pleas.  Thus,  therefore,  now  the  king's  writs  to 
the  sheriff  were  required  either  to  give  him  jurisdiction  to  try  the  ease,  or  to  give  the 
king's  court  jurisdiction  to  try  it.  In  either  case  the  writ  went  to  the  sheriff— a  curi- 
ous trace  of  the  old  system  ;  for  otherwise  they  would  have  gone  to  the  party,  or  to  the 
court.  The  Mirror  says  that  these  writs  used  to  contain  the  names  of  the  parties  and  the 
name  of  the  judge,  and  were  directed  sometimes  to  sheriffs,  &c.,  and  that  they  were 
necessary  to  give  jurisdiction  not  possessed  at  common  law.  At  common  law,  as  has 
been  seen,  the  primary  jurisdiction  was  in  the  county  court  in  "  common  pleas"  between 
subject  and  subject,  though  they  could  be  removed  into  the  king's  court  for  sufficient 
cause.  But  in  order  to  derive  a  revenue  out  of  the  administration  of  justice,  and  at  the 
same  time  promote  its  improvement,  a  practice  had  arisen  of  requiring  the  suitor  in 
cases  above  forty  shillings  to  sue  out  a  writ  from  the  king.  And,  in  like  manner,  in 
order  to  remove  a  case  from  the  county  court  into  the  king's  superior  court,  a  writ 
was  required;  and  to  commence  an  action  in  the  king's  court.  When  the  suitor  was 
required  to  sue  out  a  writ  to  commence  a  suit  in  the  county  court  above  a  certain 
value,  there  was,  of  course,  an  inducement  to  sue  in  the  king's  court,  as  probably  the 
fee  was  the  same.  Moreover,  there  were  cases  in  which  the  party  sued  did  not  reside 
in  the  county  where  the  matter  arose,  and  in  such  cases  the  suit  could  not  be  brought 
into  a  county  court  without  a  king's  writ— ae  the  sheriff  of  one  county  had  no  juris- 
diction over  men  in  another,  and  the  men  of  one  county  could  not  try  cases  arising 
in  another.  But  the  king's  writ  went  into  any  county,  and  the  ease  commenced  in 
the  king's  superior  court  could  still  be  tried  in  the  county  where  the  matter  arose. 
Hence,  for  various  reasons,  the  necessity  for  writs  from  the  king's  superior  courts. 
These  writs  were,  it  will  be  seen,  of  two  classes— either  to  the  sheriff  to  empower 
liim  to  do  justice,  and  try  the  case  in  his  county,  which  was  called  a  writ  of  justices, 
or  a  writ  to  commence  an  action  in  the  king's  superior  court,  and  therefore  "return- 
able," as  the  phrase  was  in  that  court.  In  either  case,  however,  so  deeply  rooted  was 
the  county  court  in  our  judicial  system,  the  writ  went  to  the  sheriff  of  some  county, 
who  was  to  summon  the  party  sued,  to  answer  in  the  suit;  and  to  enable  him  to  do 
BO,  or  inform  him  what  steps  to  take  with  a  view  to  the  proceeding  he  might  desire 
to  take,  the  writ  briefly  stated  the  cause  of  complaint.  The  reason  for  this  was,  that 
the  writ  commanding  appearance  in  court,  and  the  appearance  being  personal,  and 
the  pleading  oral,  the  parties  upon  appearance  could  at  once  commence  their  contro- 
versy, the  plaintiff  narrating  his  cause  of  complaint  more  fullv  ;  and  the  defendant, 
unless  he  desired  time  to  consider  his  defence,  would  at  once  make  his  answer;  and  of 
course  the  more  clear  the  writ,  the  better  he  would  be  able  thus  to  answer  The  course, 
upon  appearance  in  the  king's  court,  would,  it  should  seem,  as  the  pleading  was  oral, 
be  very  much  the  same,  at  first,  as  in  the  county  court,  until  the  point  in  dispute 
appeared.  If  it  was  matter  of  law,  it  would  at  once  be  decided  by  the  court ;  if  matter 
of  fact,  It  would  be  seut  into  the  county  to  be  tried,  and  that  would  require  a  record. 
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commanding  that  he  should  summon  the  party  to  appear  in  some 
particular  court  of  the  king,  there  to  answer  the  plaintiff's  demand, 
or  to  do  some  other  thing  tending  to  satisfy  the  ends  of  justice. 

The  necessity  of  such  brevia  was  very  obvious;  for  though, 
while  most  suits  were  transacted  in  the  county  court,  it  was  suffi- 
cient to  enter  a  plaint  with  the  officer  of  the  court ;  and  the  pro- 
cess issuing  thereupon  being  to  be  executed  by  the  sheriff,  who 
was  present,  or  supposed  to  be  present,  in  court  as  judge,  was 
not  likely  to  be  extremely  illegal  or  irregular,  even  when  warranted 
perhaps  by  nothing  more  authentic  than  verbal  directions ;  yet, 
when  suits  were  commenced  in  the  king's  court,  at  a  great  distance 
from  the  habitation  of  the  parties,  and  process  was  to  issue  to  him 
merely  as  an  officer,  who  knew  nothing  more  of  the  matter  than 
what  the  precept  explained,  it  was  necessary  that  something  more 
particular  should  be  exhibited  to  him ;  and  therefore,  that  the 
precept  should  be  written.  Hence  perhaps  it  is,  that  the  breve  was 
called  also  a  writ.^ 

These  writs  were  of  different  kinds,  and  received  different  appella- 
tions, according  to  the  object  or  occasion  of  them.  The  distinction 
between  writs  furnished  a  source  of  curious  learning,  which  led  to 
many  of  the  refinements  afterwards  introduced  into  the  law.  The 
assigning  of  a  writ  of  a  particular  frame  and  scope  to  each  par- 
ticular cause  of  action ;  the  appropriating  process  of  one  kind  to 
one  action,  and  of  a  different  kind  to  another ;  these  and  the  like 
distinctions  rendered  proceedings  very  nice  and  complex,  and 
made  the  conduct  of  an  action  a  matter  of  considerable  difficulty. 

The  cultivation  of  this  kind  of  learning  was  encouraged  by  a 
regulation  of  the  new  law,  which  was  designed  for     ^^  reoorda 
the  more  useful  purpose  of  preserving  the  judgments 
and  opinions  of  judges  for  the  instruction  of  succeeding  ages:  this 
was  the  practice  of  entering  proceedings  of  courts  upon  a  roll  of 
parchment,  which  was  then  called  a  record  (a). 

The  practice  of  registering  upon  rotuli,  or  rolls  of  parchment, 

{a)  There  were  other  and  stronger  reasons  for  records  than  those  here  mentioned  ; 
and,  indeed,  records  of  judicial  proceedings  will  be  found  necessarily  incident  to  any- 
regular  system  of  judicature  and  procedure  ;  and,  therefore,  they  are  to  be  traced 
in  the  times  immediately  following  the  era  of  the  Conquest,  when,  as  we  have  seen, 
attempts  were  made  to  improve  the  turbulent  popular  assemblies  of  the  Saxona,  and 
introduce  something  like  judicial  tribunals,  and  some  kind  of  regular  procedure. 
Lord  Coke  cites  a  supposed  record  of  the  great  suit  in  the  county  court  soon  after  the 
Conquest,  of  which  mention  is  made  by  our  author  at  the  end  of  the  first  chapter, 
and  which  has  more  than  once  been  mentioned  in  these  notes  as  the  first  instance  of 
anything  like  a  regular  judicial  trial  [Preface  to  the  9(A  Part  of  "  Coke's  Reports  "). 
Whether  or  not  that  particular  record  is  authentic,  it  is  manifest  that  so  soon  as 
regular  judges  sat,  and  regular  trials  took  place,  in  the  county  court,  records  of  the 
proceedings  would,  for  various  reasons,  be  required  ;  and  it  is  certain  that  such  judi- 
cial records  became  the  practice,  for  in  the  Leges  Eenrid  Primi  mention  is  more 
than  once  made  of  the  records  of  the  "curia  regis,"  which  at  that  time,  as  the 
context  clearly  shows,  meant  the  county  court :  "  Recordationem  curise  regis  nuUi 
licet  negare."  In  the  reign  of  Henry  I.,  as  we  have  seen,  regular  judges  sat  in  the 
1  We  have  before  seen  that  deeds,  among  the  Saxons,  were  called  Gewrite. — Vide  ante, 
p.  10. 
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was  entirely  Norman ;  nor  did  it  obtain  to  any  great  extent  till 
long  after  the  Conquest.  Among  the  Saxons,  the  manner  of 
registering  was  by  writing  on  both  sides  of  the  leaf;  and  this  was 
either  in  some  evangelisterium,  or  other  monastic  book,  belonging 
to  a  religious  house.  It  was  thus  that  the  memory  not  only  of 
pleas  in  courts,  but  of  purchases  of  land,  testaments,  and  of  other 
public  acts,  was  preserved.  This  practice,  like  other  Saxon  usages, 
continued  long  after  the  invasion  of  William.  We  find  that 
Domesday,  the  most  important  record  of  the  exchequer  in  those 
times,  consists  of  two  large  books.  But  in  the  time  of  Henry  I. 
we  find  rotuli  annates  in  the  exchequer  for  recording  articles  of 
charge  and  discharge,  and  other  matters  of  accompt  relating  to 
the  king's  revenue.  It  is  conjectured  that  the  making  enrolment 
of  judicial  matters  in  the  curia  regis  was  posterior  in  point  of  time 
to  the  same  practice  in  matters  of  revenue ;  and  was  dictated  by 
the  experience  of  its- utility  in  that  important  department,  i  This 
innovation  gave  rise  to  the  distinction  between  courts  of  record 
and  courts  not  of  record.  • 

A  record  began  with  the  entry  of  the  original  writ ;  rehearsed 
the  statement  of  the  demand,  the  answer  or  plea,  the  judgment  of 
the  court,  and  execution  awarded.  Thus  a  record  contained  a 
short  history  of  an  action  through  all  its  stages.  When  proceed- 
ings were  entered  in  this  solemn  manner,  and  submitted  to  the 
criticism  and  exception  of  the  adverse  party,  it  became  very  ma- 
terial to  each  that  his  part  of  the  record  should  be  drawn  with  all 
accuracy  and  precision.  When  this  attention  was  observed  in 
completing  a  record,  it  became  a  very  authentic  guide  in  similar 
cases.  Eecords  were  in  high  estimation ;  and,  as  they  continued 
the  memorials  of  judicial  opinions,  tended  to  fix  the  rules  and 
doctrines  of  our  law  upon  the  firm  basis  of  precedent  and  authority. 

Such  were  the  more  conspicuous  parts  of  the  juridical  system 
introduced  by  the  Normans,  and  such  were  the  changes  they 
underwent  during  the  period  that  elapsed  before  the  end  of  the 
reign  of  king  John. 

courts  of  the  counties,  directed  upon  matters  of  law,  and  directed  the  juries,  who  were 
sworn  to  determine  matters  of  fact,  on  whose  verdicts  judgment  was  given. 
These  judgments  would  be  of  little  use  if  the  same  matter  might  be  litigated 
again  between  the  same  parties,  and,  to  prevent  this,  was  one  great  use  of  records ; 
and  this  probably  was  alluded  to  in  the  passage  from  the  Laws  of  Henry  I.,  just 
quoted,  for  it  has  from  the  most  ancient  times  been  the  rule  of  law  that  a  verdict  and 
judgment  on  the  same  matter,  between  the  same  parties,  was  final.  Again,  the  great 
object  of  law  being  certainty  and  uniformity  of  decisions,  this  required  an  appellate 
jurisdiction,  and  that  necessarily  required  records;  for  unless  the  matter  was 
recorded,  the  superior  court  could  not  exercise  its  jurisdiction.  Hence  the  appellate 
jurisdiction  of  the  "  curia  regis,"  and  the  practice  of  recording  judicial  proceedings, 
can  be  traced  together  to  these  ancient  times,  and  have  ever  since  been  united. 
Hence,  when  it  was  desired  to  give  an  appeal  to  a  court  of  error  from  the  rulings  of 
the  judges  upon  trials,  the  statute  of  Westminster  {temp.  Edward  I.)  required  the 
matter  to  be  recorded  ;  and  hence  the  ancient  writ  of  "  recordare  facias  "  to  remove  a 
matter  from  an  inferior  court.  Thus,  therefore,  for  various  reasons,  records  and 
regular  procedure  were  necessarily  connected  together. 

"■  See  Ayloffe's  Ancient  Charters,  Introd. 
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HENEY  II.  (a) 

Of  Villeins — Dower— Alienaiion — "Nemo  potest  esse  Hceres  et  Bominut" — Of 
Descent — Of  Testaments — Of  Wardship — Marriage — Of  Bastardy — Uawert 
— Of  Escheat — Maritagiwm — Homage — BMef — Aids — Administration  of 
Justice— A  Writ  of  Eight— Essoins — Of  Simmons — Of  Aitachm,ent—Oomit- 
ing  upon  the  Wnt — The  Duel— The  Assize — Vouching  to  Warranty — Writ 
of  Right  of  Advowson — Of  Prohibition  to  the  Ecclesiastical  Coiirt — The 
Writ  de  Nativis —  Writ  of  Right  of  Dower — Dower  unde  Nihil. 

In  the  former  chapter  it  was  endeavoured  to  trace  the  history  of  the 
principal  changes  made  in  the  law  from  the  time  of  William  the 
Conqueror  down  to  the  reign  of  king  John ;  but  the  object  of  this 
work  being  to  give  a  correct  idea  of  the  origin  and  progress  of  our 
whole  judicial  polity,  something  more  satisfactory  will  be  expected 
than  the  foregoing  deduction.  It  will  be  required  to  state  fully,  ■ 
and  at  length,  what  was  the  condition  of  persons  and  property ; 
how  justice,  both  civil  and  criminal,  was  administered ;  with  the 
process,  proceeding,  and  judgments  of  courts ;  in  short,  to  give  a 
kind  of  treatise  of  the  old  jurisprudence,  with  a  precision,  and  from 
an  authority,  that  will  at  once  instruct  the  curious,  and  have 
weight  with  the  learned.  When  this  is  done,  it  wiU  be  a  foun- 
dation on  which  the  superstructure  of  our  juridical  history  may  be 
raised  with  consistence ;  every  modification  and  addition  being  pur- 
sued in  the  order  in  which  it  arose,  th6  connexion  and  dependence 
of  the  several  parts  will  be  viewed  in  a  new  light,  and  the  reason 
and  grounds  of  the  law  be  investigated  and  explained  more  natur- 
ally, and,  it  is  trusted,  with  more  success  than  in  any  discourse  or 
desultory  comment  upon  our  ancient  statutes,  however  copious  and 
learned. 

In  order  to  lay  this  foundation  of  the  subsequent  history,  it  seems 
that  some  point  of  time  during  the  period  between  the  Conquest 
and  the  reign  of  king  John  should  be  chosen,  and  that  the  contem_ 
porary  law  of  that  time,  in  all  its  branches,  should  be  stated  with 
precision  and  minuteness  (b).     The  laws  of  Edward  the  Confessor, 

(a)  Vide  note  to  the  heading  of  c.  ii. 

(6)  It  would  have  been  better  to  have  taten  the  Mirror  of  Justice  for  this  pur- 
pose, or  at  all  events  to  have  had  some  regard  to  it,  since  it  is  more  full  and  complete  aa 
regards  the  scope  of  its  subjects,  and  because,  as  it  was  based  upon  a  work  as  ancient 
as  the  time  of  the  Saxons,  and  contains  cases  and  ordinances  from  the  time  of  the 
Conquest  to  the  time  when  it  was  finally  completed  (Edward  I.),  it  exhibits  the 
course  and  progression  of  our  legal  history  far  better  than  any  known  work ;  whereas 
Glanville,  to  whom  our  author  confines  himself,  states  the  law  (only  upon  matters  that 
came  within  the  cognizance  of  the  king's  chief  court,  and  upon  some  subjects  not 
fully,  and  upon  others  not  at  all)  as  he  understood  it  to  be  in  his  day.  Elsewhere, 
in  the  reign  of  Edward  I.,  the  author  notices  the  Mirror  cursorily,  and  merely 
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considered  according  to  the  present  opinion,  as  a  performance  of 
some  writer  in  the  reign  of  William  Eufus,  and  the  laws  of  Henry 
I.,  are  the  earliest  documents  that  could  at  all  be  viewed  with  any 
hopes  of  information  of  this  kind ;  but  these  throw  so  little  light 

obaerves  that  some  part  of  it  was  written  as  late  as  that  reign,  and  then  dismisses  it, 
and  makes  no  more  use  of  it.  It  is  evident  that  he  had  read  only  the  first  chapter, 
in  which  the  name  of  that  king  was  mentioned  in  this  way,  "  Many  ordinances 
were  made  by  many  kings  until  the  time  of  the  king  that  now  is,"  Edward  I.  (c.  1, 
s.  3),  from  which  he  hastily  inferred  that,  as  it  was  a  work  written  in  that  time,  it 
would  throw  no  light  upon  the  history  of  the  law  in  previous  times ;  whereas,  on  a 
little  attention  to  this  very  passage,  he  would  have  seen  that  it  was  quite  otherwise, 
and  that  this  work,  of  all  others,  is  calculated  to  throw  light  upon  our  legal  history 
during  its  whole  course,  from  the  time  of  the  Saxons  up  to  the  time  of  Edward  I. 
And,  upon  a  perusal  of  it,  he  would  have  seen  that  there  is  no  difficulty  at  all,  with  a 
little  attention  to  the  contents,  and  a  knowledge  of  legal  history,  in  searching 
out  the  age  or  era  to  which  each  part  belongs.  For  instance,  the  large  portions  which 
have  already  been  made  use  of  in  these  notes,  as  clearly  belonging  to  the  Saxon  age. 
In  like  manner,  various  portions  have  been  used  in  the  foregoing  chapter  as  belong- 
ing to  the  era  of  the  Conquest,  i.e.,  to  the  reign  of  the  Conqueror  and  his  immediate 
successors.  So  certain  portions  are  clearly  marked  out  as  belonging  to  the  period 
covered  by  the  present  chapter,  the  important  era  of  the  reign  of  Henry  11. ;  as,  for 
example,  trial  by  battle,  which  was  not  used  at  all  after  John's  reign.  So  as  to  vil- 
lenage,  which,  in  its  worser  or  lower  sense,  probably  became  obsolete  during  the 
same  period.  It  may  be  convenient  in  this  place  to  present  at  once  such  portions  of 
the  Mirror  as  appear  plainly  to  relate  to  the  period  covered  by  this  chapter.  Some- 
times the  precise  age  or  time  of  the  law  alluded  to  is  marked  by  the  passage  itself, 
as  thus,  in  stating  the  law  as  to  coroners,  "  In  case  a  man  dieth  by  a  fall,  in  such  a 
case,  according  to  Eanulph  de  Glanville,  it  is  ordained  that  whatever  is  cause  of 
death  is  deodand"  (B.  i.,  c.  13).  That  clearly  refers  to  some  decision  or  judgment 
of  Glanville,  who  was  chief  justiciary  under  Henry  II. ;  and  it  is  observable  that  the 
"  ordinance  "  is  not  to  be  found  in  Glanville,  whose  work,  indeed,  is  confined,  as 
already  mentioned,  to  matters  which  came  under  the  cognizance  of  the  king's  court, 
and  therefore  did  not  include  matters  which  came  under  the  cognizance  of  sherifis 
or  coroners,  as  to  which  the  Mirror  is  very  copious.  It  may  be  observed  upon  this 
passage,  as  to  deodands,  that  it  illustrates  the  growth  and  progress  of  our  laws  by 
judicial  decisions,  sometimes  called  "  ordinances  "  of  the  kings  under  whom  they  were 
pronounced,  and  many  of  which  are  to  be  found  scattered  through  the  Mirror  ;  and  are 
in  these  notes  collected,  under  the  period  to  which  they  appear  to  belong,  as  in  the  in- 
stance already  adduced.  So,  again,  of  misadventures  in  tournaments,  in  courts  and  lists. 
King  Heuryll.  ordained  that  "because  at  such duelshappenmany  mischances,  that  each 
of  them  (the  combatants)  take  an  oath  that  he  beareth  no  deadly  hatred  against  the 
other,  but  only  that  he  endeavonreth  with  him  in  love  to  try  his  strength  in  those  com- 
mon places  of  lists  and  duels,  that  he  might  the  better  learn  him  to  defend  himself 
against  his  enemies  ;  and  therefore  such  mischances  are  not  supposed  to  be  felony, 
nor  have  the  coroners  to  do  with  such  mischances  which  happen  in  such  common 
meetings,  where  there  is  no  intent  to  commit  felony "  {IMd.)  This  is  a  piece  of 
law  applicable  at  the  present  day  to  the  case  of  parties  fencing  with  buttoned  foils, 
&c.,  and  one  of  them  accidentally  killing  the  other ;  but  otherwise  of  a  real  duel, 
where  each  does  intend  to  strike  or  to  fire,  for  to  strike  or  fire  with  a  deadly 
weapon  is  felony,  as  the  intent  to  kill  or  wound  is  implied  from  the  act.  It  may  here  be 
mentioned  that  it  appears  plainly  from  the  Mirror,  and  the  manner  in  which  passages 
speaking  of  juries  in  criminal  cases  are  mixed  up  with  passages  obviously  at  least 
as  ancient  as  this  period,  that  trial  by  jury  in  criminal  cases  was  now  common. 
With  regard  to  civil  oases,  there  is  a  passage  fitly  inserted  here  as  illustrative  of 
what  the  law  of  procedure  was  previous  to  the  work  of  Glanville,  "  An  assize  in  one 
ease  is  nothing  more  than  a  session  of  the  justice ;  in  another  case  it  is  an  ordinance 
of  certainty,  where  nothing  could  be  more  or  less  than  right.  For  the  great  evils 
which  were  used  to  be  procured  in  witnessing,  and  the  great  delays  which  were  in  the 
examinations,  exceptions,  and  attestations,  Ranulf  de  Glanville  ordained  this  certain 
assize  (of  writ  of  right)  that  recognitions  should  be  sworn  by  twelve  jurors  of  the 
next  neighbours,  and  so  this  establishment  was  called  assize  "  (e.  2,  s.  25), 
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on  the  Norman  jurisprudence,  that  they  furnished  small  assistance, 
even  in  the  historical  sketch  contained  in  the  preceding  chapter. 
The  new  jurisprudence  seems  not  to  have  been  thoroughly  estab- 
lished, or  at  least  tolerably  explained,  till  the  reign  of  Henry  II., 
when  we  meet  with  the  treatise  of  Glanville.  The  method,  scope, 
and  extent  of  this  venerable  book  mark  the  reign  of  Henry  II.  as 
the  most  favourable  period  for  our  purpose.  As,  therefore,  it  may 
be  collected  with  considerable  accuracy  from  that  author  what  the 
law  was  towards  the  end  of  the  reign  of  Henry  II.,  we  shall,  with 
his  aid,  take  a  complete  view  of  it ;  and,  having  done  that,  we  shall 
proceed  with  more  confidence  to  consider  the  subsequent  changes 
made  by  parliament  and  by  courts  in  the  reigns  of  Henry  III.,  Ed- 
ward L,  and  his  successors,  as  to  an  inquiry  that  may  be  followed 
with  ease,  instruction,  and  delight.  This  account  of  our  laws  at 
the  close  of  Henry  II. 's  reign  will  be  divided  into  the  rights  of 
persons,  the  rights  of  things,  and  the  proceedings  of  courts.  We 
shall  begin  with  the  first. 

The  people,  as  among  the  Saxons,  were  divided  into  freemen  and 
slaves,  though  the  latter  assumed,  under  the  Norman  polity,  a  new 
appellation,  and  were  called  villani,  or  villeins  (a). 

(a)  It  has  been  already  pointed  out  that  the  author  was  in  error  in  supposing  that 
the  villeins  ever  were  slaves.  He  confounded  the  "  theows  "  (or  thralls),  who  were 
slaves,  with  the  "  ceorla  "  (or  churls),  who  were  not.  It  was  the  latter — the  "  coloni " 
of  the  Eoman  law,  and  so  called  in  the  Latin  version  of  the  Saxon  laws — who  were 
the  originals  of  the  "  villeins  "  or  "  villani "  under  the  Normans,  though  it  is  certain 
that  in  the  course  of  time,  and  by  force  of  custom,  the  thralls  were  raised  to  the 
position  of  villeins,  and  many  of  the  villeins  became  in  like  manner  copyholders  or 
tenants  in  socage,  or  freeholders ;  and,  on  the  other  hand,  the  thralls  thus  raised  to 
the  rank  of  villeins  were  naturally  put  to  the  viler  and  baser  kind  of  service,  as,  for 
instance,  the  carrying  and  spreading  of  dung — the  case  put  by  Littleton  in  his  chap- 
ter on  the  subject — and  thus  by  degrees  the  word  villein  acquired  a  lower  sense  and 
meaning,  as  the  original  villeins  became  copyholders.  It  has  already  been  seen  that 
villeins  were  considered  copyholders,  and  are  so  called  in  the  Mirror,  where  it  is  said 
that  the  long  tenure  of  copyhold  land  does  not  make  the  freeman  a  villein  (c.  iii.,  s. 
2);  and  it  is  said  elsewhere  in  that  ancient  work,  "It  is  an  abuse  that  it  is  said 
that  villenage  is  not  a  freehold,  for  a  villein  and  a  slave  are  not  all  one,  either  in 
name  or  signification,  as  every  freeman  may  hold  land  in  villenage  to  him  and  his 
heirs,  performing  the  services  "  (c.  5).  And  again,  it  is  an  abuse  to  hold  villeins  for 
slaves,  and  this  abuse  causeth  great  distinction  of  poor  people  (Ibid.)  Yet  elsewhere 
in  the  same  chapter  it  is  said  to  be  an  abuse  that  villeins  were  deemed  freemen,  or 
admitted  into  frankpledge  as  -freemen  (Ibid.)  It  is  evident  that  there  were  two 
orders  of  villeins — the  one  personally  so,  from  being  in  the  position  of  feudal  serfs, 
probably  from  having  been  slaves,  and  therefore  serfs  by  birth,  and  their  issue  equally 
so  ;  and  tenants  in  villenage,  who  might  be  of  this  lower  class,  or  might  be  of  abetter 
class,  according  to  the  nature  of  their  services.  If  the  services  were  vile  and  base,  as  to 
spread  dung,  they  were  of  a  lower  order,  and  probably  would  be  serfs,  though  still  not 
slaves,  and  not  necessarily  even  serfs,  for  freemen  might  be  tenants  in  villenage  if  they 
chose  to  be  so.  If  the  services  were  of  a  higher  nature,  as  to  plough  or  sow  the  land, 
then  they  were  still  tenants  in  villenage,  though  not  serfs  or  villeins,  and  by  degrees 
this  class  became  by  custom  either  copyholders  or  freeholders.  The  only  distinction 
between  those  classes,  the  service  of  both  being  to  plough  and  sow,  as  Littleton 
shows  in  his  chapter  on  tenancy  in  socage,  or  freehold  tenure,  was,  that  in  the  latter 
ease  this  sort  of  service  was  converted  by  custom  into  certainty,  and  thus  gave  by  cus- 
tomary right  or  implied  grant,  if  not  by  actual  grant,  a  freehold ;  whereas  in  the 
other — the  copyhold  tenure — the  service,  though  not  base,  was  still  uncertain  in  its 
nature  ;  so  that  the  land  was  still  held  by  custom  according  to  the  will  of  the  lord. 
As,  however,  the  tenant  had  a  right  to  his  tenement,  rendering  the  service,  which  by 
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Of  villeins,  those  were  called  nativi  who  were  such  a  Ttativitate,' 
as  when  one  was  descended  irom  a  father  and  mother  who  were 
both  villeins  a,  nativitate  {a).  If  a  freeman  married  a  woman  who 
was  born  a  villein,  and  so  held  an  estate  in  villenage,  in  her  right, 
.  as  long  as  he  was  bound  to  the  villein  services  due  on 
*"''■  account  of  such  tenure,  he  lost,  •  ipso  facto,  his  lex 
terrcB,  as  a  villein  a  nativitate  (6).     If  children  were  born  from  a 

degrees  got  changed  into  n,  money  fine  on  alienation,  practically  the  tenancy,  even 
in  the  case  of  copyholds,  became  legally  secure,  subject  to  the  liability  to  such  fines  : 
and,  as  to  the  socage  tenure,  that  was  by  degrees  converted  either  into  a  money 
rent  or  a  money  fine,  and  thus  the  tenants  who  held  on  plough  service  became  con- 
verted into  copyholders  or  freeholders.  The  villeins,  however,  whose  services  were 
base  and  vile,  still  continued  for  a  long  time  in  a  state  of  transition,  slowly  rising  by 
degrees  to  the  position  of  husbandry  tenants  of  manors,  or  continuing  in  their  low 
and  servile  condition,  and  this  occasioned  the  uncertitude  as  to  the  real  status  of  a 
villein  or  a  tenant  in  villenage.  The  substantial  distinction,  however,  was,  that  the 
tenant  in  villenage  might  or  might  not  be  a  villein,  and  that  a  villein  was  so  at  this 
period  by  birth  (because  there  had  been  no  new  conquest,  and  no  fresh  creation  of 
thralls  or  villeins  since  the  Norman),  and  on  the  same  principle  their  issue  also 
were  villeins.  In  the  one  class  the  villenage  was  personal,  though  still  only  predial ; 
in  the  other,  it  was  merely  a  character  of  tenure. 

{a)  As  already  shown,  at  this  period  there  could  be  no  villeins  who  were  not 
nativi;  for  villenage  was  necessarily  a  personal  status,  whereas  termre  in  villenage 
was  a  mere  kind  of  tenure.  And  thus,  in  the  Mirror,  it  is  said  that,  in  an  action 
of  villenage  the  man  might  say  that  the  services  he  had  rendered,  and  which  were 
relied  on  as  a  proof  of  villenage,  were  for  the  services  of  villein-land  he  held,  and  not 
by  service  of  blood  (c.  iii.  s.  23).  There  is  not  a  more  interesting  branch  of  the 
history  of  the  law  than  that  which  relates  to  the  gradual  emancipation  of  the 
slaves  and  of  the  villeins.  No  statutes  were  passed  to  effect  either ;  both  were  the 
results  of  judicial  decisions.  As  regards  both  classes,  the  courts,  it  is  clear,  threw 
the  onus  of  proof  upon  the  man  who  claimed  another  as  his  slave  or  serf ;  and,  on 
the  other  hand,  held  any  act  on  the  part  of  the  lord  which  looked  like  a  recognition 
of  freedom,  to  be  evidence  of  emancipation ;  the  result  of  which  was,  that  even  by 
the  time  of  the  Mirror,  which  was  not  later  than  the  reign  of  Edward  I.,  villenage, 
as  a  personal  state,  was,  it  is  manifest,  dying  out,  though  it  remained  much  longer 
as  a  character  or  kind  of  tenure.  The  author  omitted  to  notice  this  indirect  means 
of  emancipation,  though  its  effect  must  have  been  more  powerful  than  any  other. 
Thus,  for  instance,  the  Mirror  says,  that  if  a  man  could  show  a  free  stock  of  his 
ancestors,  he  would  be  accounted  a  freeman,  although  his  father,  mother,  brother, 
and  cousins,  and  all  his  parentage,  acknowledged  themselves  to  be  the  plaintiff's  vil- 
leins, and  testified  the  defendant  to  be  a  villein  born  : — about  as  powerful  an  exer- 
tion of  the  principle  of  presumption  in  favour  of  liberty  as  it  is  possible  to  imagine. 
And  it  ia  a  most  interesting  illustration  of  the  efficacy  of  judicial  decisions  as  a 
means  of  modifying  the  law,  and  the  salutary  and.  certain  effect  of  such  judicial 
means.  The  Mirror  states  that  a  villein  could  be  emancipated  if  his  lord  suffered 
him  to  answer,  without  him,  in  a  personal  action,  or  to  sit  as  juror  among  freemen, 
or  by  proof  of  a  free  ancestor  at  any  period,  however  remote  (for,  as  Lyttleton  says, 
a  villein  could  only  be  by  prescription,  on  the  ground  that  his  ancestors  had  been 
so  time  out  of  mind),  also,  if  the  villein  departed  out  of  the  manor,  and  was  not 
retaken  within  a  year  ;  or  if  he  were  allowed  to  be  a  suitor  in  another  court  than 
that  of  his  lord ;  and  so,  as  it  is  obvious  that  the  acts  or  defaults  of  the  lords,  which, 
had  the  effect  of  emancipating  their  villeins,  were  so  numerous,  that  vUlenage  as  a 
personal  state,  must  have  very  rapidly  disappeared,  especially  when,  in  Magna 
Charta,  there  was  a  distinct  recognition  that  a  villein  was  capable  of  propertv  (vide 

post,  C.  IV.)  r     r       .   \ 

(b)  According  to  Glanville,  it  was  the  same  where  the  father  was  free  if  the 
mother  was  villein-born,  or  if  the  father  was  villein-born  though  the  mother  was 
free.  This  was  contrary  to  the  civil  or  canon  law,  under  which  the  maxim  was, 
that  the  issue  followed  the  mother;  and  there  is  a  discussion  in  Portescue'a  treatise, 
De  Lavdtbus  legum  Anglm,  upon  this  point,  in  which  the  chancellor  defends  the 
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father  who  was  nativus  to  one  lord,  and  a  mother  who  was  nativa 
to  another  lord,  such  children  were  to  be  divided  proportionably 
between  the  two  lords  i  (a). 

A  villein  might  obtain  his  freedom  in  several  different  ways. 
The  lord  might  quit-claim  him  from  him  and  his  heirs  for  ever,  or 
might  give  or  sell  him  to  some  one,  in  order  to  be  made  free, 
though  it  should  be  observed  that  a  villein  could  not  purchase  his 
freedom  with  his  own  money;  for  he  might  in  such  case,  notwith- 
standing the  supposed  purchase,  be  claimed  as  a  villein  by  his 
lord ;  for  all  the  goods  and  chattels  of  one  who  was  a  nativus  were 
understood  to  be  in  the  power  of  his  lord,  so  as  that  he  could  have 
no  money  which  could  be  called  his  own  to  lay  out  in  a  redemption 
of  his  villenage  (6).  However,  if  some  stranger  had  bought  his  free- 
dom for  him,  the  villein  might  maintain  such  purchased  freedom 
against  his  lord;  for  it  was  a  rule,  that  where  any  one  quit- 
claimed a  villein  nativus  from  him  and  his  heirs,  or  sold  him  to 
some  stranger,  the  party  who  had  so  obtained  his  freedom,  if  he 
could  establish  it  by  a  charter,  or  some  other  legal  proof,  might 
defend  himself  against  any  claims  of  his  lord  and  his  heirs :  he 
might  defend  his  freedom  in  court  by  duel,  if  any  one  called  it  in 
question,  and  he  had  a  proper  witness  who  heard  and  saw  the 
manumission.  But  though  a  man  could  make  his  villein  nativus 
free,  as  far  as  concerned  his  claim  and  that  of  his  heirs,  he  could 
not  put  him  in  a  condition  to  be  considered  as  such  by  others ;  for 
if  such  a  freed  man  was  produced  in  court  against  a  stranger  to  de- 
raign  a  cause  (that  is,  to  be  the  champion  to  prove  the  matter  in 

rule  of  the  common  law.  That  the  civil  law  was  right  will  be  seen  at  once,  when  it  is 
observed  that,  from  the  common  law  rule  (as  our  author,  quoting  Glanville,  goes  on 
to  state),  this  monstrous  result  followed,  that  if  the  mother  was  on  one  manor,  and 
the  father  was  a  villein  on  another,  the  children  were  divided  between  the  two  lords, 
as  Lord  Littleton  observed,  like  cattle.  This  monstrous  consequence  did  not  occur 
to  the  chancellor  when  he  was  vehemently  maintaining  the  common  law,  which, 
wherever  it  deviated  from  the  civil  law,  lapsed  into  barbarism. 

(a)  The  reason  of  this  was,  that  the  woman  was  a  villein  lorn,  in  a  personal  state 
of  villenage,  and  he  held  in  her  right;  and  therefore,  during  her  life,  lost  his 
status  of  complete  freedom  ;  that  is,  his  civil  rights,  as  a  freeman,  to  sit  on  juries, 
vote,  &;c.  Lord  Littleton,  no  doubt,  intended  to  convey  this  when  he  rendered  the 
meaning  thus :  "  That  if  a  freeman  married  a  woman  born  in  villenage,  and  who 
actually  lived  in  that  state,  he  thereby  lost  the  legal  rights  of  a  freeman,  and  was 
considered  as  a  villein  by  birth,  during  the  lifetime  of  his  wife,  on  account  of  her 
villenage"  (and  he  refers  to  Braoton,  lib.  5).  In  Britten's  time,  the  wife  was  en- 
franchised during  the  coverture,  in  such  a  case  (78). 

(6)  The  author  has  omitted  to  notice  another,  and  a  very  efficacious  means  of 
emancipation,  by  a  grant  of  freehold  land  from  the  lord.  "  Villeins  become  freemen 
if  their  lords  grant  or  give  unto  them  any  free  estate  of  inhei-itanee  to  descend  to 
their  heirs  "  (Mirror,  c.  i.  s.  28).  And  be  it  observed,  that  mere  possession  and  receipt 
of  the  profits  would  be  evidence  of  such  a  gift ;  which,  it  will  be  remembered, 
might  be  by  feofiinent ;  and  it  is  also  to  be  remembered,  that  the  rendering  of  ser- 
vices, of  socage  or  plough  service,  would  be  no  prdof  of  villenage  ;  for,  as  Lyttleton 
points  out,  that  was  the  nature  of  common  freehold  tenure ;  nor,  at  all  events,  if 
the  socage  service  rendered  was  certain,  would  it  be  any  proof  of  villenage ;  for  it 
might  be  tenure  in  socage,  and  that  would  be  a  freehold  tenure.  The  number  of, 
villeins  who  thus  obtained  their  freedom  must  have  been  immense. 

I  Gknv.  lib.  6,  c.  6. 
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question)  or  to  make  his  law,^  or  law-wager,  as  it  has  since  been 
called,  and  it  was  objected  to  him  that  he  was  born  in  villenage, 
the  objection  was  held  a  just  cause  to  disqualify  him_ for  those  judi- 
cial acts;  nor  could  the  original  stain,  says  Grlanville,  be  obliter- 
ated, though  he  had  since  been  made  a  knight.  Again,  a  villein 
a  nativitate  would  become  ipso  facto  free,  if  he  had  remained  a 
year  and  a  day  in  any  privileged  town  (a),  and  was  received  into 
their  gylda  (or  guild,  as  it  has  since  been  called)  as  a  citizen  of 
the  plact.^ 

Nothing  is  said  by  Glanville  (b)  concerning  the  different  ranks 
of  freemen  ;  we  shall  therefore  proceed  to  the  next  object  of  consider- 
ation, which  is,  the  right  of  property  claimed  by  individuals  under 
various  titles  and  circumstances,  as  dos,  or  dower,  belonging  to  a 

(a)  This  was  taken  from  a  law  of  the  Conqueror :  "  Si  servi  permanserint  sine 
calumnia  per  annum  et  diem  in  civitatibus  nostris  vel  in  burgis  in  muro  vallatis,  vel 
in  castris  nostris,  a  die  ilia  liberi  efficientur,  et  liberi  a  jugo  servitutis  suse  sint  in 
perpetuum"  {Leg.  Will.,  66).  By  privileged  town,  in  the  text,  Lord  Littleton 
thought  was  meant  a  town  that  had  franchises  by  prescription  or  charter ;  and  this 
law,  he  truly  observes,  shows  the  high  regard  for  the  law  of  such  corporations,  and 
also  a  desire  to  favour  enfranchisement  as  much  as  the  settled  rules  of  property 
would  permit  {Mist.  Hen.  II.  vol.  iii.,  p.  191). 

(6)  Our  author,  it  will  be  observed,  follows  Glanville  implicitly,  and  simply  incor- 
porates Glanville's  work  with  his  own.  It  did  not  fall  within  the  compass  of  Glan- 
ville's  work  to  enter  into  the  distinction  of  ranks  or  orders,  because  he  dealt  only 
with  the  proceedings  in  the  curia  regis  ;  but  there  was  light  to  be  derived  from 
other  sources  on  the  subject,  as  the  Mirror  and  the  Laws  of  Henry  I.,  which 
represent  what  the  body  of  the  law  was  during  the  whole  of  this  period,  although, 
no  doubt,  in  a  constant  course  of  progression  and  of  development.  It  is  in  this,  the 
main  element  of  history,  our  author  is  deficient.  As  regards  the  question  of  ranks 
and  grades  of  the  people,  the  fundamental  distinction  was  between  free  and  servile  ; 
and  this  was  most  important,  and  was  closely  connected  with  the  tenure  of  land, 
from  which  resulted  consequences  of  great  importance ;  for  it  resulted  that,  by  a 
change  in  the  tenure  of  a  man's  lands,  his  personal  condition  might  be  changed, 
which  would  affect  his  whole  status  and  position,  and  not  merely  his  social  position, 
but  his  legal  rights  ;  for  a  villein  could  not  sit  in  the  court  of  the  hundred,  or  the 
county,  nor  upon  a  jury,  or  a  court-leet,nor  enjoy  any  of  the  legal  privileges  of  freemen. 
Hence,  in  the  laws  of  Henry  I.,  it  is  said,  that  only  freeholders  could  sit  in  the 
courts  :  "  Villani  vero,  vel  cotseti,  vel  qui  sunt  viles  et  inopes  personse,  non  sunt  inter 
regnum  judices  numerandi,  nee  in  hundreto  vel  in  comitatu  "  (c.  xxix.)  So,  in  the 
Mirror  it  is  said,  that  villeins  cannot  be  jurors,  &c. ;  and  it  is  put  as  an  abuse  that 
villeins  should  be  in  "  frankpledges,"  or  pledges  of  freemen,  or  that  a  man  should 
be  summoned  {i.e.,  to  the  courts,  or  on  a  jury),  who  was  not  a  freeholder  (c.  v.  s.  1). 
In  those  times,  in  short,  a  liber  homo,  or  freeman,  meant  a  freeholder  ;  and  a  man 
who  was  not  a  freeholder  was  not  deemed  a  freeman,  and  the  two  terms  were,  as  in 
the  passage  just  cited,  used  as  synonymous.  But  then,  on  the  other  hand,  it  was 
deemed  an  abuse  to  treat  villeins  as  slaves,  and  an  error  to  think  that  all  who  held  land 
in  villenage  must  be  villeins.  Freemen  might  hold  land  in  villenage,  having  free- 
hold land  besides ;  but  a  man  who  could  not  hold  laud  for  himself  was  a  villein. 
No  villeins,  or  any  who  were  not  freeholders,  could  be  summoned  or  be  summoners 
(e.  ii.  s.  29);  but,  then,  villeins  became  freemen  if  they  became  freeholders,  and 
though  they  could  not  acquire  freehold  land  from  any  but  their  lords,  their  very 
incapacity  being  that  they  could  not,  except  from  their  lords,  acquire  freehold  pro- 
perty, yet,  if  their  lords  gave  them  any  estate  of  inheritance,  or  accepted  their  hom- 
age, they  became  free.     And  so,  if  their  lords  allowed  them  to  be  sworn  as  jurors, 

or  in  the  county  court,  or  to  remain  away  from  their  manors  for  a  year in  these, 

and  many  such  cases,  the  villeins  became  free.  The  result  was,  that  there  was  a  con- 
stant process  of  change  going  on  in  society,  men  becoming  free  who  were  before 
servile,  and  thus  gaining  the  position  and  privileges  of  freemen. 

^  Legem  facere.  '  Glanv.  lib.  5,  c.  5. 
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widow,  maritagium,  and  the  like ;  after  which  we  shall  speak  more 
particularly  about  succession  to  lands,  and  the  nature  of  tenures,  as 
the  law  stood  in  the  reign  of  Henry  II. 

The  term  dos,  or  dower,  had  two  senses.  In  the  common  and 
usual  sense,  it  signified  that  property  which  a  freeman 
gave  to  his  wife  ad  ostium  ecclesioB,  at  the  time  of  the  °^^^' 
espousals  (a).  We  shall  first  speak  of  dos  in  this  sense  of  it. 
When  a  person  endowed  his  wife,  he  either  named  the  dower  spe- 
cially, or  did  not.  If  he  did  not  name  it  specially,  the  dower  was 
understood,  by  law,  to  be  the  third  part  of  the  husband's  liberum 
tenementum ;  for  the  rule  was,  that  a  reasonable  dower  of  a  woman 
should  be  a  third  part  of  her  husband's  freehold  which  he  had  at 
the  time  of  the  espousals,  and  was  seised  of  in  demesne.  If  he 
named  the  dower  specially,  and  it  amounted  to  more  than  the 
third,  such  special  dower  was  not  allowed,  but  it  was  to  be  ad- 
measured to  a  fair  third ;  for,  though  the  law  permitted  a  man  to 
give  less  than  a  third  in  dower,  it  would  not  sufi'er  him  to  give 
more.i 

If  a  man  had  but  a  small  freehold  at  the  time  of  the  espousals 
when  he  endowed  his  wife,  he  might  afterwards  augment  it  to  a 
third  part,  out  of  purchases  he  had  made  since ;  but  if  there 
had  been  no  provisional  mention  of  new  purchases  at  the  time  of 
such  assignment  of  dower,  although  the  husband  had  then  but  a 
small  portion  of  freehold,  and  had  made  great  acquisitions  since,  the 
widow  could  not  claim  more  than  the  third  part  of  the  land  he  had 
at  the  time  of  the  espousals.  In  like  manner,  if  a  person  had  no 
land,  and  endowed  his  wife  with  chattels  (6),  money,  or  other  things, 
and  afterwards  made  great  acquisitions  in  land,  she  could  not  claim 

(o)  This  is  all  a  translation  of  GlanvUle.  The  other  Bense  In  which  the  word  is 
used,  he  afterwards  explains  to  be  that  in  which  it  was  used  by  the  Romans,  as  the 
endowment  given  to  the  man  with  a  woman  (vol.  vii. ),  which  corresponds,  he  says, 
with  what  is  called  maritagium,  or  marriage-hood,  as  to  which  our  author  proceeds 
afterwards  to  translate  him.  It  may  be  convenient  here  to  recite  what  is  said  in  the 
Mirror  on  the  subject  of  dower,  in  the  ancient  sense : — "  It  was  ordained  that  every 
one  might  endow  his  wife,  ad  oitium  ecclesice,  without  the  consent  of  his  heirs,  though 
widows,  if  they  married  without  the  consent  of  their  lords,  would  lose  their  dowries." 
It  is  to  be  observed,  that  it  is  further  stated  in  the  Mirror,  that "  knights'  lands  came 
to  the  eldest  son,  and  that  common  freehold  land  was  divisible  among  the  right 
heirs,  and  that  no  one  might  alien  more  than  the  fourth  part  of  his  inheritance, 
without  the  consent  of  his  heirs,  and  that  none  might  alien  his  land  acquired  by 
purchase  away  from  his  heirs,  if  the  power  of  alienation  were  not  given  "  (c.  i.)  It 
may  be  doubted  whether  it  was  not  so  unless  it  were  taken  away. 

(J)  This  is  confirmed  in  Fleta  (lib.  v.  u.  23) ;  but  it  is  added,  that  the  dower,  in 
such  case,  could  only  be  claimable  as  far  as  the  chattels  of  the  deceased  extended  (and 
clear  of  his  debts) — that  is,  the  realty  would  not  be  liable  to  make  good  the  defi- 
ciency. Hence,  at  common  law,  this  kind  of  dower  became  obsolete,  and  in  the 
reign  of  Henry  IV.  it  was  denied  to  be  allowable  ( Year-booi;,  7  Sen,  IV.,  f.  13).  That 
is  only  an  illustration  of  the  ignorance  of  our  common  law  judges,  who  then  had 
ceased  to  be  students  of  the  civil  law,  and  merely  were  guided  by  the  fluctuating 
customs  of  the  time.  In  later  times  courts  of  equity,  in  this  as  upon  so  many  other 
subjects,  repaired  the  deficiency  of  law ;  and  in  our  own  day  jointures  have  practi- 
cally superseded  dowers. 

'  Glanv.  lib.  6,  o.  1. 


156  HENEYII.  [chap.  III. 

any  dower  in  such  acquisitions  ;  for  it  was  a  general  rule,  that  where 
dower  was  specially  assigned  to  a  woman  ad  ostium  ecclesice,  she 
could  not  demand  more  than  what  was  then  and  there  assigned.i 

A  woman  could  make  no  disposal  of  her  dower  during  her  hus- 
band's life  ;  hut  as  a  wife  was  considered  in  potestate  viri,  it  was 
thought  proper  that  her  dower  and  the  rest  of  her  property  should 
be  as  completely  in  his  power  to  dispose  of  them  ;  and  therefore 
every  married  man,  in  his  lifetime,  might  give,  or  sell,  or  alien  in 
any  way  whatsoever,  his  wife's  dower ;  and  the  wife  was  obliged  to 
conform  in  this,  as  in  all  other  instances,  to  his  will.  It  is,  how- 
ever, laid  down  by  GlanviUe,  that  this  assent  might  be  withheld ; 
and  if,  notwithstanding  this  solemn  declaration  of  her  dissent  2  and 
disapprobation,  her  dower  was  sold,  she  might  claim  it  at  law  after 
her  husband's  death;  and,  upon  proof  of  her  dissent,  she  could 
recover  it  against  the  purchaser.^  Besides,  it  must  be  remarked, 
that  the  heir  in  such  case  was  bound  to  deliver  to  the  widow  the 
specific  dower  assigned  her,  if  he  could  ;  and  if  he  could  not  pro- 
cure the  identical  land,  he  was  to  give  her  a  reasonable  excambivm, 
as  it  was  called,  or  recompense  in  value  ;  and  if  he  delivered  her 
the  land  that  was  sold,  he  was  in  like  manner  bound  to  give  a 
recompense  to  the  purchaser.*  If  the  assignment  at  the  church- 
door  was  in  these  words,  "  Do  tibi  terram  istam  cirni  omnibus  per- 
tinentiis ;  and  he  had  no  appurtenances  in  his  demesne  at  the  time 
of  the  espousals,  but  he  either  recovered  by  judgment,  or  in  some 
other  lawful  way  acquired  such  appurtenances ;  the  wife  might, 
after  his  death,  demand  them  in  right  of  her  dower.5 

If  there  was  no  special  assignment  of  dower,  the  widow  was 
entitled,  as  we  before  said,  to  the  third  part  of  all  the  freehold 
which  her  husband  had  in  demesne  the  day  of  the  espousals,  com- 
plete and  undiminished,  with  its  appurtenances,  lands,  tenements, 
and  advowsons  ;  so  that,  should  there  be  only  one  church,  and  that 
should  become  vacant  in  the  widow's  lifetime,  the  heir  could  not 
present  a  parson  without  her  consent.  The  capital  messuage  was 
always  exempt  from  the  claim  of  dower,  and  was  to  remain  whole 
and  undivided ;  nor  were  such  lands  to  be  brought  into  the  division 
for  dower,  which  other  women  held  in  dower  upon  a  prior  endow- 
ment. Again,  if  there  were  two  or  more  manors,  the  capital  manor, 
like  the  capital  messuage,  was  to  be  exempted,  and  the  widow  was 
to  be  satisfied  with  other  lands.  It  was  a  rule,  that  the  assignment 
of  dower  should  not  be  delayed  on  account  of  the  heir  being  within 
age. 

If  land  was  specially  assigned  for  dower  ad  ostium  ecclesice,  and 
a  church  was  afterwards  built  within  the  fee,  the  widow  was  to 
have  the  free  presentation  thereof,  so  as,  upon  a  vacancy,  to  give  it 

»  GlanT.  lib.  6,  o.  2. 

3  The  word  used  by  Glanville  is  contradicere,  which,  in  this  and  other  plaoea,  he  seems 
to  use  in  a  sense  implying  something  more  formal  and  solemn  than  a  common  dissent 
and  disapprobation. 

»  Glanv.  lib.  6,  c.  3.  *  Hid.  o.  13.  e  Hid.  o.  12.. 
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to  a  clerk,  but  not  to  a  college,  because  that  would  be  depriving 
the  heir  of  his  right  for  ever ;  however,  should  the  husband  in  his 
lifetime  have  presented  a  clerk,  the  presentee  was  to  enjoy  it  during 
his  life,  though  the  presentation  was  made  after  the  wife  had  been 
endowed  of  the  land,  and  it  might  look  like  an  anticipation  and 
infringement  of  the  profits  and  advantage  to  which  she  was  entitled 
by  her  special  assignment  of  dower.  Yet,  should  the  husband 
himself  have  given  it  to  a  religious  house,  as  this  would  be  an  injury 
to  the  wife  similar  to  that  above  stated  respecting  the  heir,  the 
church  after  his  death  was  to  be  delivered  back  to  the  widow,  that 
she  might  have  free  presentation  to  it ;  but  after  her  death,  and 
that  of  her  clerk,  the  church  would  return  back  to  the  religious 
house  to  be  possessed  for  ever. 

If  a  woman  had  been  separated  from  her  husband  ob  aliquam 
sui  corporis  turpittidinem,  or  on  account  of  blood  and  consan- 
guinity, she  could  not  claim  her  dower ;  and  yet,  in  both  these 
cases,  the  children  of  the  marriage  were  considered  as  legitimate,  and 
inheritable  to  their  father  (a).  Sometimes  a  son  and  heir  married  a 
woman  ex  consensu  patris,  and  gave  her  in  .dower  some  part  of  his 
father's  land,  by  the  assignment  of  the  father  himself  Glanville 
states  a  doubt  upon  this  ;  whether  in  this  case,  any  more  than  in 
that  of  an  assignment  by  the  husband  himself,  the  widow  could 
demand  more  than  the  particular  land  assigned ;  and  whether, 
upon  the  death  of  the  husband  before  the  father,  she  could  recover 
the  land,  and  the  father  be  bound  to  warrant  her  in  the  posses- 
sion of  it.^ 

Thus  far  of  one  sense  of  the  word  dos.  It  was  understood 
differently  in  the  Eoman  law,  where  it  properly  signified  the  por- 
tion which  was  given  with  the  woman  to  her  husband;  which 
corresponds  with  what  was  commonly  called  in  our  law  maritagium : 
but  we  shall  defer  saying  anything  of  maritagium  till  we  have  con- 
sidered the  nature  of  alienation  and  descent,  with  some  other  pro- 
perties of  land. 

Eespecting  the  alienation  of  land,  the  first  consideration  that 
presents  itself  is  the  indulgence  allowed  in  favour  of  gifts  in  mari- 
tagium (b).  Every  freeman,  says  G-lanville,  might  give  part  of  his 
land  with  his  daughter,  or  with  any  other  woman,  in  maritagium, 
whether  he  had  an  heir  or  not,  and  whether  his  heir  agree  to  it  or 

(a)  It  is  stated  in  the  Mirror  that  it  was  ordained  that  knights'  fees  should  come 
to  the  eldest  son  by  succession,  and  that  socage  lands  should  be  divisible  among  the 
right  heirs,  and  that  none  might  alien  but  the  fourth  part  of  his  inheritance,  with- 
out the  consent  of  his  heirs,  nor  his  lands  acquired  by  grant,  if  the  power  of  aliena- 
tion were  not  given ;  though  this  seems  a  mistake,  for  the  law  had  always  been  that 
it  was  alienable,  unless  there  was  a  restriction  upon  alienation.  But  after  the  time 
of  John,  the  socage  lands  went  to  the  eldest  son,  unless  there  was  a  custom,  to  divide 
the  land ;  therefore  the  above  passage  must  have  been  written  prior  to  that  reign. 

(b)  This  marriagehood,  or  maritotgium,  is  what  Littleton  calls  tenure,  or  frank- 
marriage,  which,  he  ayers,  was  by  the  common  law,  and  by  which  a  man,  on  the 
marriage' of  his  daughter,  gave  to  her  husband  land  in  fee  simple  (lib.  iii.  c.  2). 

'  Glanv.  Ub.  6,  c.  17.  ■* 
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not ;  nay,  though  he  made  that  solemn  declaration  of  his  dissent, 
which  we  have  just  seen  had  the  effect  of  rendering  an 
enation.    a,lienation  of  dower  ineffectual  and  void.i     A  person 
might  give  part  of  his  freehold  in  remunerationem  servi  sui  (a),  or 
to  a  religious  place  in  free  alms  ;  so  that,  should  such  donation  be 
followed  by  seisin,  the  land  would  remain  to  the  donee  and  his 
heirs  for  ever,  if  an  estate  of  that  extent  had  been  expressed  by  the 
donor  ;  but  if  the  gift  was  not  followed  by  seisin,  nothing  could  be 
recovered  against  the  heir  without  his  consent :  for  such  an  incom- 
plete gift  was  considered  by  the  law  rather  as  a  nuda  promissio 
than  a  real  donation.     Thus  then,  on  the  above  occasions,  any  one 
might,  in  his  lifetime,  give  a  reasonable  part  of  his  land  to  whom- 
soever he  pleased  ;  but  the  same  permission  was  not  granted  to  any 
one  in  extremis ;  lest  men,  wrought  upon  by  a  sudden  impulse,  at 
a  time  when  they  could  not  be  supposed  to  have  full  possession  of 
their  reason,  should  make  distributions  of  their  inheritances  highly 
detrimental  to  the  interest  and  welfare  of  tenures.     The  presump- 
tion, therefore,  of  law  in  case  of  such  gifts  was,  that  the  party  was 
insane,  and  that  the  act  was  the  result  of  such  insanity,  and  not  of 
cool  deliberation.     However,  according  to  Glanville,  even  a  gift 
made  in  ultima  volimtate  was  good,  if  assented  to  and  confirmed  by 
the  heir.^ 

In  the  alienation  of  land  some  distinctions  were  made  between 
hcereditas  and  qucestus,  land  descended  as  an  inheritance,  and  land 
acquired  by  purchase.  If  it  was  an  inheritance,  he  might,  as  was 
said,  give  it  to  any  of  the  before-mentioned  purposes.  But,  on  the 
other  hand,  if  he  had  more  sons  than  one  who  were  mulieratos, 
that  is,  born  in  wedlock,  he  could  not  give  any  part  of  the  inherit- 
ance to  a  younger  son  against  the  consent  of  the  heir  ;  for  it  might 
then  happen,  from  the  partiality  often  felt  by  parents  towards  their 
younger  children,  that,  to  enrich  them,  the  eldest  would  be  stripped 
of  the  inheritance.  It  was  a  question  whether  a  person,  having  a 
lawful  heir,  might  give  part  of  the  inheritance  to  a  bastard  son ; 
for,  if  he  could,  a  bastard  would  be  in  better  condition  than  a 
younger  son  born  in  wedlock ;  and  yet  it  should  seem  that  the  law 
allowed  such  donation  to  a  bastard  son. 

If  the  person  who  wanted  to  make  a  donation  was  possessed  only 
of  land  hy  purchase,  he  might  make  a  gift,  but  not  of  all  his  pur- 

(a)  This  was  the  tenure  of  bishoprics  and  benefices  :— "  Potent  etiam  donatio  in 
liberam  eleemosinam ;  siout  ecclesiis,  cathedralibus  oonventualibus  parochialibus, 
viri,  religiosi"  (Bracton,  lib.  xxvii.)  The  reason,  apparently,  why  Glanville,  whom 
our  author  only  translates  and  follows,  mixed  up  the  two  subjects  of  gifts  on  mar- 
riage of  a  daughter  with  leases  by  last  will,  is  apparently  because,  as  had  been  the 
policy  which  allowed  of  gifts  to  children,  inter  viros,  did  not  apply  to  bequests  to 
strangers  at  the  close  of  life,  and  especially  in  mticido  mortis.  Apparently  there  is 
not  any  connexion  between  the  subjects,  because  to  the  extent  to  which'land  was 
allowed  to  be  given  to  children,  inter  viros,  there  would  be  less  to  bequeath  to  any 
one.  And  as  gifts  in  frank-marriage  would  be,  as  Lyttleton  says,  for  the  advance- 
ment of  the  daughters,  there  could  be  no  objection  to  them  on  any  ground. 

'  Glanv.  Ub.  7,  o.  1.  s  md. 
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chased  land  ;  for  he  was  not,  even  in  this  case,  allowed  entirely  to 
disinherit  his  son  and  heir :  though  if  he  had  no  heir  male  or 
female  of  his  own  body,  he  might  give  all  his  purchased  lands  for 
ever  ;  and  if  he  gave  seisin  thereof  in  his  lifetime,  no  remote  heir 
could  invalidate  the  gift.  Thus  a  man,  in  some  cases,  might  give 
away,  in  his  lifetime,  all  the  land  which  he  had  himself  purchased, 
but  not,  as  in  the  civil  law,  make  such  donee  his  heir ;  for,  says 
GlanvHle,  solus  Deus  hceredem /acere  potesi,  non  homo. 

If  a  man  had  lands*  both  by  inheritance  and  by  purchase,  then 
he  might  give  all  his  purchased  land  to  whomsoever  he  pleased, 
and  afterwards  might  dispose  of  his  lands  by  inheritance,  in  a  rea- 
sonable way,  as  before  stated.  If  a  person  had  lands  in  free  soc- 
age, and  had  more  sons  than  one,  who  by  law  should  inherit  by 
equal  portions,  the  father  could  not  give  to  one  of  them,  either  out 
of  lands  purchased  or  inherited,  more  than  that  reasonable  part 
which  would  belong  to  him  by  descent  of  his  father's  inheritance : 
but  the  father  might  give  him  his  share. 

We  may  here  observe,  that  many  questions  of  law  arose,  owing 
to  certain  consequences  which  sometimes  resulted  from  this  liberality 
of  fathers  towards  their  children.  First,  suppose  a  knight,  or  free- 
man, having  four  or  more  sons,  all  born  of  one  mother,  gave  to  his 
second  son,  to  him  and  his  heirs,  a  certain  reasonable  part  of  his 
inheritance,  with  the  consent  of  the  eldest  son  and  heir  (to  avoid  all 
objections  to  the  gift),  and  seisin  was  had  thereof  by  the  son,  who 
received  the  profits  during  his  life,  and  died  in  such  seisin,  leaving 
behind  him  his  father  and  all  his  brothers  alive  ;  there  was  a  great 
doubt  among  lawyers,  in  Glanville's  time,  who  was  the  person  by 
law  entitled  to  succeed.  The  father  contended,  he  was  to  retain 
to  himself  the  seisin  of  his  deceased  son,  thinking  nothing  more 
reasonable  than  that  the  land  which  was  disposed  of  by  his  dona- 
tion, should  revert  again  to  him.  To  this  it  might  be  answered 
by  the  eldest  son,  that  the  father's  claim  could  not  be  supported  ; 
for  it  was  a  rule  of  law  qudd  nemo  ejusdem  tenementi  Nemo  potest  esse 
simul  potest  esse  hceres  et  dominus}  that  no  one  hares  et  dommus. 
could  be  both  heir  and  lord  of  the  same  land :  and  by  the  force  of 
the  same  rule,  the  third  son  would  deny  that  the  land  could  revert 
to  the  eldest ;  for  as  he  was  heir  to  the  whole  inheritance,  he  could 
not,  as  before  said,  be  at  once  heir  and  lord ;  for  he  would  become 
lord  of  the  whole  inheritance  upon  the  death  of  his  father,  and 
therefore  stood  very  nearly  in  the  predicament  in  which  we  just 
stated  the  father  himself  to  be.  Thus,  as  by  law  the  land  could 
not  remain  with  him,  there  was  no  reason,  says  Glanville,  why  he 
should  recover  it ;  and  therefore,  by  the  same  reasoning  it  appeared 

^  In  the  times  of  Glanville  and  Braoton,  the  reservation  of  services  might  be  made 
either  to  the  feoffor,  or  to  the  lord  of  whom  the  feoffor  held ;  they  seem  more  commonly 
to  have  been  made  in  the  former  manner  :  thus  every  such  new  feoffment  in  fee  made 
a  new  tenure,  and  of  course  created  a  new  manor  ;  and  so  the  law  continued  till  stat. 
quia  envptores,  18  Hd.  I.,  required  feoffments  in  fee  to  be  made  with  reservation  of  the 
services  to  the  chief  lord. 
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to  Glanville  that  the  third  son  was  to  exclude  all  the  other 
claimants. 

A  like  doubt  arose,  when  a  brother  gave  to  his  younger  brother 
and  his  heirs  a  part  of  his  land,  and  the  younger  brother  died 
without  heirs  of  his  body ;  upon  which  the  elder  took  the  land  into 
his  hands,  as  being  vacant  and  within  his  fee,  against  whom  his 
own  two  sons  prayed  an  assize  of  the  death  of  their  uncle ;  in  which 
plea  the  eldest  son  might  plead  against  the  father,  and  the  younger 
son  against  his  elder  brother,  as  before  mentioned.  And  here  the 
law  is  stated  by  Glanville  to  be  this :  that  the  father  could  not  by 
any  means  retain  the  land,  because  he  could  not  simul  Jiceres  esse 
dominus  ;  nor  could  it  revert  to  the  donor,  with  the  homage  neces- 
sarily incident  to  it,  if  the  donee  had  any  heir,  either  of  his  body 
or  more  remote.  Again,  land  thus  given,  like  other  inheritances, 
naturally  descended  to  the  heir,  but  never  ascended :  from  all  of 
which  it  followed,  that  the  plea  as  between  the  father  and  eldest 
son  was  at  an  end,  as  having  no  question  in  it ;  but  that  between 
the  eldest  and  younger  son  went  on,  as  before  stated.  And  in  this 
last  case  the  king's  court  had  taken  it  upon  it  to  determine,  ex 
cequitate,  that  the  land  so  given  should  remain  to  the  eldest  son 
(particularly  if  he  had  no  other  fee)  to  hold  till  the  paternal  in- 
heritance descended  upon  him ;  for  while  he  was  not  yet  lord  of 
his  paternal  inheritance,  the  rule  qiwd  nemo  ejusdem  tenemenfi 
simul  potest  hceres  esse  et  dominus,  could  not  be  said  to  stand  in 
the  way.  But  then  it  might  be  asked,  whether,  when  he  became 
by  succession  lord  of  that  part  of  the  inheritance,  he  was  not  heir 
also  of  it,  as  well  as  of  the  rest  of  the  inheritance,  and  then  fell  within 
the  meaning  of  that  rule  ?  To  this  Glanville  answers,  that  it  was 
a  thing  not  at  first  certain,  whether  the  eldest  son  would  be  the 
heir,  or  not ;  for  should  the  father  die  first,  he  most  undoubtedly 
would  be  so  ;  and  then  he  would  cease  to  be  lawful  owner  of  the 
land  he  had  acquired  by  succession  from  the  uncle,  and  it  would 
revert  to  the  younger  son  as  right  heir :  yet  if,  on  the  other  hand, 
the  eldest  son  died  first,  then  it  was  plain  he  was  to  be  the  heir  of 
the  father  ;  and  therefore  these  two  requisites  of  this  rule,  namely, 
the/ws  AoBrec?ifew-iitm  and  dominium,  did  not  concur  in  the  same 
person.  Such  is  the  reasoning  of  Glanville  upon  this  curious  point, 
in  the  law  of  descent,  as  understood  in  his  time.^ 

There  are  two  observations  to  be  made  respecting  gifts  of  land, 
and  then  we  shall  proceed  to  consider  the  law  of  descent  more 
fully.  One  is,  that  bishops  and  abbots,  whose  baronies  were  held 
by  the  eleemosynary  gift  of  the  king  and  his  ancestors,  could  not 
make  gifts  of  any  part  of  their  demesnes  without  the  assent  and 
confirmation  of  the  king:'  the  other  is,  that  the  heirs  of  a  donor 
were  bound  to  warrant  to  the  donee  and  his  heirs  the  donation,  and 
the  thing  thereby  given. 3 

Having  incidentally  alluded  to  some  rules  which  governed  the 

1  Glanv.  Ub.  7,  c.  1.  '  Ibid.  »  Rid.  t.  2. 
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descent  of  lands,  it  will  now  be  proper  to  treat  of  the  law  of  succes- 
sion more  at  large.  They  divided  heirs  into  those  they  ,  - 
called  proximi,  and  those  they  considered  as  remotiores. 
Frbximi  were  those  begotten  from  the  body,  as  sons  and  daughters: 
upon  the  failure  of  these,  the  remotiores  were  called  in,  as  the 
nepos  or  neptis,  the  grandson  or  granddaughter,  and  so  on,  de- 
scending in  a  right  line  in  infinitum;  then  the  brother  and  sister, 
and  their  descendants ;  then  the  avunculus,^  or  uncle,  as  well  on 
the  part  of  the  father  as  of  the  mother ;  and  in  like  manner  the 
matertera,  or  aunt;  and  their  descendants.  When  therefore  a 
person  died  leaving  an  inheritance,  and  having  one  son,  it  was  a 
settled  thing  that  the  son  succeeded  to  the  whole.  If  he  left  more 
sons  than  one,  then  there  was  a  difference  between  the  case  of  a 
knight;  that  is,  a  tenant  by  fcedum  militare,  or  knight's  service; 
and  a  liber  sokemannus,  or  Jree  sokeman.  If  he  was  a  knight  or 
tenant  by  military  service,  then,  according  to  the  law  of  England, 
the  eldest  son  succeeded  to  the  father  in  totum  ;  and  none  of  his 
brothers  had  any  claim  whatsoever.  But  if  he  was  a  free  sokeman, 
and  possessed  of  soccage-land  that  had  been  anciently  divisible, 
then  the  inheritance  was  divided  among  all  the  sons  by  equal  parts ; 
saving  always  to  the  eldest  son,  as  a  mark  of  distinction,  the  capital 
messuage ;  so,  however,  as  he  made  a  proportionate  satisfaction  to 
the  other  brothers  on  that  account.  But  if  the  land  was  not 
anciently  divisible,  then  it  was  the  custom,  in  some  places,  for  the 
eldest  son  to  take  the  whole  inheritance ;  in  some,  the  youngest 
son. 

If  a  person  left  only  a  daughter,  then  what  we  have  said  of  a  son 
held  good  with  regard  to  her.  And  it  was  a  general  rule,  whether 
the  father  was  a  knight  or  a  sokeman,  that  where  there  were  more 
daughters  than  one,  the  inheritance  should  be  divided  among 
them ;  saving,  however  (as  in  the  case  of  the  son),  the  capital 
messuage  to  the  eldest  daughter.  Where  the  inheritance  was  thus 
divisible  between  brothers  or  sisters,  if  one  of  them  died  without 
heirs  of  the  body,  the  share  of  the  party  deceased  was  divided 
amongst  the  survivors.  It  was  a  rule,  in  these  divisible  inherit- 
ances, that  the  husband  of  the  eldest  daughter  should  do  homage  to 
the  chief  lord  for  the  whole  fee  ;  the  other  daughters  or  their  hus- 
bands being  bound  to  do  their  services  to  the  chief  lord  by  the 
hand  of  the  eldest,  or  her  husband ;  and  not  to  do  homage  or  fealty 
to  the  husband  of  the  eldest :  nor  were  their  heirs  in  the  first  or 
second  descent ;  but  those  in  the  third  descent  from  the  younger 
daughters  were  bound  by  the  law  of  the  realm  to  do  homage  and 
pay  a  reasonable  relief  to  the  heir  of  the  eldest  daughter  for  their 
tenement.  It  was  a  rule,  that  no  husbands  should  give  away  their 
wives'  inheritance,  or  any  part  thereof,  without  the  assent  of  their 

^  This  is  the  expression  used  hy  Glanville  ;  which  is  not  strictly  correct ;  ammcvlus 
and  matertera  being  the  uncle  and  aunt  on  the  mother's  side ;  as  the  uncle  on  the  father's 
side  was  patruug.    Indeed  our  author,  after  aU,  passes  over  this  in  a  loose  way. 
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heirs ;  nor  could  they  release  any  right  that  might  belong  to  their 
heirs. 

We  have  said  before,  that  if  a  person  had  a  son  and  daughter, 
or  daughters,  the  son  succeeded  in  totum;  and  therefore,  if  a  man 
had  more  wives  than  one,  and  had  daughters  from  two,  and  at 
length  a  son  from  a  third,  this  son  would  alone  take  the  whole  in- 
heritance of  his  father ;  for  it  was  a  general  rule,  that  a  woman 
could  never  take  part  of  an  inheritance  with  a  man,^  unless,  per- 
haps, by  the  particular  and  ancient  customs  of  some  cities  or 
towns :  yet  if  a  man  had  more  wives  than  one,  and  had  daughters 
from  each,  they  all  succeeded  alike  to  the  inheritance,  the  same  as 
if  they  had  been  born  of  the  same  mother. 

Suppose  a  man  died  without  leaving  a  son  or  a  daughter,  but 
had  grandchildren,  they  succeeded  in  like  manner  as  children ; 
those  in  the  right  line  being  always  preferred  to  those  in  the 
transverse.  However,  we  have  before  seen,^  that  when  a  man  left 
a  younger  son,  and  a  grandson  of  his  eldest  son,  who  was  dead, 
there  was  great  difficulty  in  determining  the  succession  in  such 
case  between  the  son  and  grandson.  Some  thought  the  younger 
son  was  more  properly  the  right  heir  than  the  grandson ;  for  the 
eldest  son  not  having  lived  till  he  became  heir,  the  younger  son,  by 
outliving  both  his  brother  and  father,  ought  properly  to  be  the 
father's  successor.  It  seemed  to  others  that  the  grandson  should 
be  preferred  to  the  uncle ;  for  as  he  was  heir  of  the  body  of  the 
eldest  son,  and,  if  he  had  lived,  would  have  had  all  his  father's 
rights,  he,  it  was  said,  should  more  properly  succeed  in  the  place  of 
his  father :  and  so  Glanville  thought,  provided  the  eldest  son  had 
not  been  fores-familiated  by  the  grandfather.  A  son  was  said  to 
be  foris-familiated,  if  his  father  assigned  him  part  of  his  land,  and 
gave  him  seisin  thereof,  and  did  this  at  the  request,  or  with  the 
free  consent  of  the  son  himself,  who  expressed  himself  satisfied  with 
such  portion ;  and  it  was  clear  law,  that  in  such  case  the  heirs  of 
the  son  could  not  demand  as  against  their  uncle,  or  any  one  else, 
any  more  of  the  inheritance  of  the  grandfather  than  what  was  so 
assigned  to  their  father ;  though  the  father  himself,  had  he  sur- 
vived the  grandfather,  might  notwithstanding  have  claimed  mora 
Where  it  happened,  however,  that  the  eldest  son  had  in  his  father's 
lifetime  done  homage  to  the  chief  lord  of  the  fee  for  his  father's 
inheritance,  as  was  not  unfrequently  the  case,  and  died  before  his 
father,  there  it  was  held  beyond  question,  that  the  son  of  such 
eldest  son  should  be  preferred  to  the  uncle,  although  there  had 
been  a  foris-familiation. 

Such  was  the  law  of  descent  in  Glanville's  time  ;  and  this  will 
very  properly  be  followed  by  a  short  view  of  some  of  the  duties  in- 
cumbent on  heirs  ;  with  the  incidents  of  inheritance  and  succession ; 
such  as  testaments,  wardship,  bastardy,  and  escheat. 

1  Glanville's  worda  are,  mulier  nunquam  cam  masculo  partem  capit  in  hcereditait 
aliquS.  '  Vide  ante,  160. 
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Heirs,  says  Grlanville,  were  bound  to  observe  the  testaments  made 
by  their  fathers,  or  their  other  ancestors  to  whom  they  q^  .  , 
were  heirs,  and  to  pay  all  their  debts  (a).  For  every  ™  ^^^^  °' 
freeman,  not  incumbered  with  debts  beyond  the  amount  of  his 
effects,  might,  on  his  death-bed,  make  a  reasonable  division  of  his 
property,  by  will ;  so  as  he  complied  with  the  customs  of  the  place 
where  he  lived ;  one  of  which  commonly  was,  first,  to  remember 
his  lord  by  his  best  and  principal  chattel ;  then  the  church ;  and 
after  these,  he  might  dispose  of  the  remainder  as  he  pleased.  How- 
ever the  customs  of  particular  places  might  lay  this  restriction 
upon  wills,  no  person  was  bound,  by  the  general  law  of  the  king- 
dom, to  leave  anything  by  will  to  any  particular  person,  but  was 
at  liberty  to  act  as  he  pleased ;  it  being  a  rule  of  law  that  ultima 
voluntas  esset  libera.  A  woman  who  was  sui  juris  might  make  a 
will ;  but  if  she  was  married,  she  could  do  nothing  of  this  sort 
without  her  husband's  authority,  as  it  would  be  making  a  will  of 
his  goods.  But  Glanville  thought  it  would  be  a  proper  testimony 
of  affection  and  tenderness,  for  a  husband  to  give  to  his  wife 
rationabilem  divisam,  that  is,  a  third  part  of  his  effects  ;  this  being 
what  she  would  be  entitled  to,  if  she  had  survived  him ;  and  it 
seems  that  it  was  not  unfrequent  for  husbands  to  give  a  sort 
of  property  to  their  wives  in  this  third  part,  even  during  the 
coverture. 

The  passage  in  Glanville  from  which  this  and  the  following 
account  of  testaments  is  taken,  throws  great  obscurity  upon  the 
subject,  and  lays  a  foundation  for  the  doubt  that  long  divided 
lawyers,  and  is  not  yet  settled,  respecting  the  power  of  making 
wills  o'f  chattels,  at  common  law.  After  having  expressly  laid 
down,  that  by  the  general  law  of  the  kingdom  no  person  was 
bound  to  leave  anything  by  will  to  any  particular  person,  and  that 
the  third  part  left  to  the  wife  was  dictated  rather  by  a  moral  than 
legal  obligation,  he  goes  on  in  the  following  remarkable  words. 
"  When  a  person,"  says  he,  "  is  about  to  make  his  will,  if  he  has 
more  than  enough  to  pay  his  debts,  then  all  his  movables  shall  be 
divided  into  three  equal  parts  ;  of  which  one  shall  go  to  the  heir, 
another  to  the  wife ;  the  third  be  reserved  to  himself,  over  which 
he  has  the  power  of  disposal  as  he  pleases  :  if  he  dies  without  leav- 
ing a  wife,  a  half  is  to  be  reserved  to  the  testator"  (6).^    Thus  far 

(a)  The  author,  it  is  to  be  again  observed,  merely  follows  and  translates  Granville 
(lib.  vii.  c.  5).  It  is  to  be  observed,  also  here,  that  the  author  has  omitted  to  ex- 
plain that  the  heirs  inherited  chattels  as  well  as  lands  as  late  as  the  time  of  Hen.  II., 
and  that  the  law  was  altered  some  time  afterwards  (Selden's  Title  of  Honour,  p.  2, 

c.  5,  B.  21). 

(b)  This  is  in  accordance  with  the  custom  of  gavelkind,  which  is  a  relic  of  the  old 
common  law  or  custom  of  the  Britons  and  Saxons.  "  Let  the  goods  of  gavelkind 
persons  ''  says  the  Custumal  of  Kent,  "be  divided  into  three  parts,  after  the  funeral 
and  the'  debts  paid,  if  there  be  lawful  issue  in  life,  so  that  the  dead  have  one  part, 
and  the  lawful  sons  and  daughters  another,  and  the  wife  the  third  ;  and  if  there  be 

^  The  progress  of  this  doctrine,  and  the  discussions  upon  it,  will  be  related  in  the  pro- 
per place. 
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respecting  the  law  of  testaments  for  the  disposition  of  movables ; 
to  which  he  adds,  conformably  with  what  we  have  before  shown, 
that  an  inheritance  could  not  be  given  by  last  will.i 

A  testament  ought  to  be  made  in  the  presence  of  two  or  more 
lawful  men,  either  clergy  or  lay,  being  such  persons  as  might  after-: 
wards  become  proper  witnesses  thereto.  The  executors  of  a  testa- 
ment were  such  persons  as  the  testator  chose  to  appoint  to  under- 
take the  charge  of  it.  If  the  testator  appointed  none,  the  propinqui 
et  consanguinei,  by  which  were  meant,  as  may  be  supposed,  the 
nearest  of  kin  to  the  deceased,  might  interpose  ;  and  if  there  was 
any  one,  whether  the  heir  or  a  stranger,  who  detained  any  effects 
of  the  deceased,  such  executors  or  next  of  kin  might  have  the  fol- 
lowing writ  directed  to  the  sheriff,  to  cause  a  reasonable  division 
of  the  effects  to  be  made :  Rex  viceoomiti  salutem :  prxscipi  tibi 
qubd  justh  et  sine  dilatione  facias  stare  rationahilem  divisam  N, 
sicut  rationabiliter  monstrari  poterit  qubd  earn  fecerit,  et  qubd  ipsa 
stare  debeat,  &c.2  If  the  person,  summoned  by  authority  of  this 
writ,  said  anything  against  the  validity  of  the  testament ;  that  it 
was  not  properly  made,  or  that  the  thing  demanded  was  not  be- 
queathed by  it ;  such  inquiry  was  to  be  heard  and  determined  in 
the  court  christian ;  for  all  pleas  of  testaments,  says  Glanville, 
belong  to  the  ecclesiastical  judge,  and  are  there  decided  upon  by  the 
testimony  of  those  who  were  present  at  the  making  of  the  will  («).^ 

If  a  person  was  incumbered  with  debts,  he  could  not  make  any 
disposition  of  his  effects  (except  it  was  for  payment  of  his  debts) 
without  the  consent  of  the  heir ;  but  if  there  was  anything  remain- 
ing over  and  above  the  payment  of  his  debts,  that  residue  was  to 
be  divided  into  three  parts,  as  above  mentioned ;  and  he  "might, 
says  Grlanville,  make  his  will  of  the  third  part.  Should  the  effects 
of  the  deceased  not  be  sufficient  to  pay  his  debts,  the  heir  was 
bound  to  make  up  the  deficiency  out  of.  the  inheritance  which 
came  to  him  ;  so  that  we  see  the  reason  why,  under  such  circum- 
stances, the  heir's  consent  was  necessary  towards  a  will     It  seems, 

no  lawful  issue  in  life,  let  the  dead  have  one  half  and  the  wife  the  other  half"  (Robin- 
son on  Gavelkind,  p.  287).  Hale  also  recognises  the  doctrine  in  the  text,  which,  it 
will  be  seen,  is  in  accordance  with  the  laws  of  the  Saxons  (vide  ante).  It  is  true  that 
Bracton  speaks  of  the  custom  of  London  as  leaving  a  freeman  at  liberty  to  bequeath 
his  property  as  he  pleased,  and  Lord  Coke  misunderstood  this  as  applying  generally; 
bat  in  that  he  was  in  error  {Bracton,  book  i. ) 

(a)  We  learn  from  this  that  the  maxim  had  already  become  established  which  we 
find  afterwards  in  Bracton,  that  pleas  of  freeholds  could  not  be  entertained  without 
the  king's  writ.  It  was  thug  that  the  Conqueror  sent  down  justiciaries  by  his  writ 
to  try  cases  as  to  freeholds  in  the  county  court,  as  in  the  ease  of  the  Archbishop  of 
Canterbury.  This  was  certainly  an  innovation,  for  the  county  court  was  originally 
the  only  jurisdiction  for  all  cases.  It  is  manifest  that  by  the  time  of  Glanville  the 
above-mentioned  maxim  had  become  established.  And  so  in  Bracton  it  is  stated 
that  the  sheriff  exercised  jurisdiction  in  many  cases  which  did  not  belong  to  him  ex 
officio;  but  that  in  sucji  cases  he  acted,  not  as  sheriff,  but  sa  justiciarius  Reqislloi). 
The  importance  of  this  principle  can  be  easily  understood  ;  carried  out,  it  effected  a 
complete  revolution  in  our  judicature. 

1  Glanv.  Hb.  7,  o.  5.  ''  Ibid.  e.  6,  7.  a  ni^,  o.  8. 
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however,  that  the  heir  was  not  bound  to  make  up  this  deficiency, 
unless  he  was  of  age.i 

Heirs  were  considered  in  different  Hghts,  according  as  they  were 
of  full  age,  or  not.  An  heir  of  full  age  might  hold  himself  in  pos- 
session of  the  inheritance  immediately  upon  the  death  of  the  ances- 
tor ;  and  the  lord,  though  he  might  take  the  fee  together  with  the 
heir  into  his  hands,  was  to  do  it  with  such  moderation  as  not  to 
cause  any  disseisin  to  the  heir  ;  for  the  heir  might  re- 
sist  any  violence,  provided  he  was  ready  to  pay  his  ^^^  ^^' 
relief  and  do  the  other  services.  Where  the  heir  to  a  tenant  hold- 
ing by  military  service  was  under  age,  he  was  to  be  in  custody  of  his 
lord  till  he  attained  his  full  age  ;  which  in  such  tenure  was  when 
he  had  completed  the  twenty-first  year.  The  son  and  heir  of  a 
sokeman  was  considered  as  of  age  when  he  had  completed  his 
fifteenth  year :  the  son  of  a  burgess,-  or  one  holding  in  burgage 
tenure,  was  esteemed  of  age,  says  Glanville,  when  he  could  count 
money  and  measure  cloth,  and  do  all  his  father's  business  with 
skill  and  readiness.  The  lord,  when  he  had  custody  of  the  son 
and  heir,  and  of  his  fee,  had  thei'eby,  to  a  certain  degree,  the  full 
disposal  thereof ;  that  is,  he  might,  during  tlie  custody,  present  to 
churches,  have  the  marriage  of  women,  and  take  all  other  profits 
and  incidents  which  belonged  to  the  minor  and  his  estate,  the 
same  as  he  might  in  his  own ;  only  he  could  make  no  alienation 
which  would  affect  the  inheritance.  The  heir  was,  in  the  mean- 
time, to  be  maintained  with  a  provision  suitable  to  his  estate  ;  the 
debts  of  the  deceased  were  to  be  paid  in  proportion  to  the  estate 
and  time  it  was  in  custody  of  the  lord  (a),  who  was  not  by  such 
liens  to  be  entirely  deprived  of  his  benefit  by  the  custody :  with  that 
qualification,  however,  lords  were  bound  dejure  to  answer  for  debts 
of  the  ancestor. 

The  lord  also,  as  he  had  all  emoluments  belonging  to  the  heir, 
was  to  act  in  all  his  concerns,  and  prosecute  all  suits  for  recovery 
of  his  rights,  where  such  suits  were  not  delayed  by  the  usual  ex- 
ception to  the  infancy  of  the  party.  But  the  lord  was  not  bound 
to  answer  for  the  heir,  neither  upon  a  question  of  right,  or  of  seisin, 
except  only  in  one  case  ;  and  that  was,  where  there  had  fallen  to 
the  heir,  since  his  father's  death,  the  custody  of  some  minor  :  for 
then,  if  the  minor  came  of  age,  and  the  inheritance  was  not 
delivered  to  him,  he  was  entitled  to  have  an  assize  and  recognition 

(a)  What  Glanville  says  is,  that  the  lord  is  to  discharge  the  debts,  so  far  as  the 
estate  and  the  length  of  the  custody  will  admit— that  is,  as  far  as  the  proceeds  of 
the  estate,  deducting  the  expenses  of  maintenance,  would  admit  of.  The  qualifica- 
tion here  added  by  our  author  is  without  authority.  The  general  doctrine  of  Glan- 
ville is  confirmed  by  the  Mirror.  "  Every  guardian  is  answerable  for  three  things — 
1.  That  he  maintain  the  infant  sufficiently  ;  2.  That  he  maintain  his  rights  and  inherit- 
ance without  waste ;  3.  That  he  answer  and  give  satisfaction  of  the  trespasses  done 
by  the  infant  (Mirror,  c.  5,  s.  1  ;  Bracton,  87,  a  ;  Beg.  Mag.  1. 2,  c.  62  ;  and  Le  Grand 
Cast.  Nor.  333). 

1  Glanv.|Ub,  7,  i.  8. 
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de  morte  antecessoris :  and  in  this  case,  as  the  recognition  was  not 
by  law  to  remain,  on  account  of  the  infancy  of  the  heir,  his  lord 
was  to  answer  for  him.  If  a  minor  was  appealed  of  felony,  he  was 
to  be  attached  by  safe  and  sure  pledges  ;  but  yet  he  was  not  bound 
to  answer  to  the  appeal  till  he  was  of  age.^  It  was  the  duty  of 
those  who  had  the  custody  of  heirs  and  their  fees,  to  restore  the 
inheritance  to  the  heir  in  good  condition,  and  also  free  from  debts; 
in  proportion,  as  was  before  said,  to  the  size  of  the  inheritance,  and 
to  the  time  it  was  in  custody.^  If  there  was  any  doubt  whether 
an  heir  was  of  age  or  not,  yet  still  the  lord  had  the  custody  of  the 
heir  and  his  estate  imtil  he  was  proved  to  be  of  age  by  lawful  men 
of  the  vicinage,  upon  their  oaths. 

If  an  heir  within  age  had  more  lords  than  one,  the  chief  lord, 
that  is,  he  to  whom  he  owed  allegiance  for  his  first  fee,  was  to  have 
the  preference  of  the  custody  :  an  heir,  however,  so  circumstanced, 
was  still  to  pay  to  the  lords  of  his  other  fees  their  reliefs,  and  other 
services.  In  the  case  of  a  holding  of  the  king  in  capite,  the  custody 
belonged  to  the  king  completely  and  fully,  whether  the  heir  held 
of  other  lords  or  not :  for  the  maxim  was  dominus  rex  nulum 
habere  potest  parem,  multb  minus  superiorem.  But  in  burgage- 
tenure  the  king  had  not  this  preference  to  other  lords.  The  king 
might  commit  to  any  one  such  custodies  as  belonged  to  him  (a)  ; 
and  they  were  committed  sometimes  plena  jure,  and  sometimes 
not.  In  the  latter  case,  the  committee  was  to  render  an  account 
thereof  at  the  exchequer ;  in  the  former,  not :  in  the  former  case, 
he  might  present  to  churches,  and  do  other  acts,  as  he  might  in 
his  own  estate.3 

This  was  the  law  concerning  the  custody  of  heirs,  in  military 
tenure.  The  heirs  ot  sokemen,  upon  the  death  of  their  ancestors, 
were,  according  to  Glanville,  to  be  in  the  custody  of  their  con- 
sanguinei  propinqui,  which  must  mean,  as  in  a  former  passage,  the 
next  of  kin ;  with  this  qualification,  that  if  the  inheritance  de- 
scended ex  parte  patris,  the  custody  belonged  to  the  descendants 
ex  parte  matris  ;  and  so  vice  versd.  For  the  opinion  was,  that  the 
custody  of  a  person  should  not,  by  law,  belong  to  one  who,  standing 
near  the  succession,  might  be  suspected  of  having  views  upon  the 
inheritance.* 

W^e  shall  next  speak  of  the  custody  oi  female  heirs.   If  a  woman 

(a)  Thia  is  not  said  by  Glanville,  who  only  suggests  it  was  done.  "  If  the  king 
should  commit  the  custody  to  another,  then  the  distinction  will  arise  which  is  next 
adverted  to.  It  appearB,'as  Lord  Littleton  states,  that  the  wardships  of  the  crown 
were  sold  by  Henry  II.,  and  mention  is  made,  he  says,  of  the  practice,  without  any 
blame,  in  the  charters  of  Henry  III.  and  John  (Hist.  Ben. II.  and  III.,  f.l09).  He, 
however,  explains  that,  by  his  statement  that  the  other  lords  did  the  same,  and  they 
were  the  promoters  of  the  charters.  There  can  be  no  doubt  that  it  was  a  vicious  and 
pernicious  practice,  entirely  contrary  to  legal  principje,  for  the  office  of  guardian 
is  essentially  a  matter  of  personal  trust  and  confidence. 

1  Glanv.  Ub.  7,  o.  9.  » Ibid.  '  Ibid.  o.  10.  « Ibid.  c.  11. 
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was  a  minor,  she  was  to  be  in  the  custody  of  her  lord  till  she 
became  of  full  age  (a),  and  then  the  lord  was  bound  to 
find  her  a  proper  marriage.  If  there  were  more  than 
one,  he  was  to  deliver  to  each  her  reasonable  portion  of  the  inherit- 
ance. If  a  woman  was  of  full  age,  then  also  she  was  to  be  in  the 
custody  of  her  lord  till  she  was  married  by  his  advice  and  disposal ; 
for  it  was  the  law  and  custom  of  the  realm,  that  no  woman  who 
was  heir  to  land  should  be  married  but  by  the  disposal  and  assent 
of  her  lord  (b) :  and  this  rule  operated  so  far,  that  if  any  one 
married  his  daughter,  who  was  to  be  his  heiress,  without  the 
assent  of  his  lord,  he  was  by  strictness  of  law  to  be  for  ever  de- 
prived of  his  inheritance ;  nor  could  he  retain  it  but  by  the  mercy 
and  pleasure  of  the  lord.  Nevertheless,  when  such  a  person  applied 
to  the  lord  for  licence  to  marry  his  daughter,  the  lord  was  bound 
to  give  his  consent,  or  show  some  reasonable  cause  to  the  contrary: 
if  not,  the  father  might  even  proceed  to  marry  her  according  to 
his  own  wish  and  inclination,  without  the  lord's  concurrence. 

.  Upon  this  subject  of  marrying  women,  Grlanville  puts  a  case : 
Whether  a  woman  possessed  of  land  in  dower  might  marry  as  she 
pleased,  without  the  assent  of  her  warrantor,  that  is,  the  heir  of 
her  husband  ;  and  whether  by  so  doing  she  would  lose  her  whole 
dower  ?  Some  thought  she  ought  not  to  lose  her  dower,  because 
such  second  husband  was  not  by  the  law  and  custom  of  the  land 
bound  to  do  homage  to  the  warrantor,  but  only  a  simple  fealtif ; 
which  was  merely,  in  case  the  wife  should  die  before  the  husband, 
to  preserve  the  homage  from  being  entirely  lost,  for  want  of  some 
outward  mark  of  tenure.  But  notwithstanding  that,  Glanville 
thought  she  was  bound  to  obtain  'the  assent  of  her  warrantor,  or 
lose  her  dower,  unless  she  had  other  lands,  either  by  marita^iwm 
or  by  inheritance  ;  for  then  it  was  sufficient  if  she  had  the  assent 
of  the  "chief  lord:  and  this  was  on  account  of  the  simple  fealty 
only  which  the  husband  was  bound  to  do  to  the  lord.  If  the  in- 
heritance was  held  of  more  than  one  lord,  it  was  sufficient  to  obtain 
the  assent  of  the  chief  lord.i 

If  women,  while  in  custody  of  their  lords,  did  anything  which 
was  a  cause  of  forfeiture  (c),  and  this  was  made  out  against  them 
in  a  lawful  way,  the  offender  lost  her  right  to  the  inheritance,  and 

(a)  This  was  fourteen  {Bracton,  86,  b  ;  Year-booh,  8  Sdw.  IV.,  7). 

(ft)  This  was,  Glanville  saj'S,  only  lest  he  should  be  compelled  to  receive  an  enemy 
or  improper  person  as  tenant,  i.e.,  military  tenant,  for  all  this  applied  only  to  mili- 
tary tenures.  Lord  Littleton  indeed  thought  the  reason  applied  to  all  fiefs  for  which 
homage  was  done,  as  well  as  to  those  held  by  knight-service  {ffist,  Hen.  II.  and  III., 
104) ;  but  it  is  conceived  that  it  is  not  so.  Henry  I.  in  his  charter  promised  that 
he  would  take  nothing  for  his  consent,  nor  withhold  it,  unless  it  were  proposed  to 
unite  the  ward  to  his  enemy  (Leges  Benrici  Primi,  c.  2,  s.  3).  It  appears  plainly 
that  this  usage  applied  only  to  female  heirs,  though  it  was  afterwards,  abusively, 
extended  to  male  wards ;  and  even  after  Magna  Charta,  on  a  forced  construction  of 
the  words,  "  Heredes  mantentur  sine  disparagatione." 

(c)  "  De  corporibus  suis  forisfecerent ;  "  that  is,  forfeited  through  incontinence. 
Lord  Littleton  observes  "  that  this  was  a  severe  punishment  for  the  frailty  of  a  single 

1  Glanv.  Ub.  7,  o.  12. 


168  HENRY  II.  ■  [CHAF.  III. 

her  share  accrued  to  the  rest;  but  if  they  had  all  incurred  a  for- 
feiture, then  the  whole  inheritance  fell  to  the  lord,  as  an  escheat 

Widows  were  not  to  be  again  in  custody  of  their  warrantors 
though,  as  has  been  already  related,  they  were  to  have  their  assent 
before  they  married.  Women  were  not  to  forfeit  their  inheritance 
on  account  of  any  incontinence:  not  that  the  maxim,  putagium 
hcereditatem  non  adimit,  meant  this  indemnity  of  women  m  case 
of  incontinence,  for  that  was  to  be  understood  of  the  consideration 
the  law  had  of  a  son  begotten  under  such  circumstances,  and  born 
after  lawful  wedlock ;  who  was  thereby  intitled  to  succeed  to  the 
inheritance  as  a  lawful  heir;  according  to  another  rule,  fihus 
hceres  legitimus  est,  quern  nupticB  demonstrantA 

This  brings  us  to  consider  the  law  of  legitimacy.     It  was  held, 
that  no  bastardus,^  or  bastard  was  a  legitimate  or  law- 

Of  bastardy.    ^^^  j^^.^^  ^^^  ^^^  ^^^  ^^^  -f^^^   -^  lawful  Wedlock.      If 

any  one  claimed  an  inheritance  as  heir,  and  it  was  objected  that 
he  was  not  heir,  because  he  was  not  born  in  lawful  wedlock ;  then 
the  plea  ceased  in  the  king's  court,  and  it  was  commanded  to 
the  archbishop  or  bishop,  whichsoever  it  might  be,  to  makeinquiry 
of  the  marriage,  and  to  signify  to  the  king,  or  his  justices,  his 
judgment  thereon ;  for  which  purpose  there  issued  a  writ  to  the 
following  effect :  Beos  episcopo  salutem :  Veniens  coram  me  W.  in 
curid  med  petit  versus  R.  fratrem  suum  quartam  partem  fcedi 
unius  militis  in  mild,  &c.,  sicut  jus  suum;  et  in  quo  idem  R.  jus 
non  habet,  ut  W.  dicit,  eh  qubd  ipse  bastardus  sit,  natus  ante  matri- 
monium  matris  ipsorum.  Et  quoniam  ad  curiam  meam  non 
spectat  agnoscere  de  hastardid,  eos  ad  vos  mitto,  mandans  ut  in 
cufid  christianitatis  inde  facialis  quod  ad  vos  special.  _  El  ciim 
loquela  ilia  debitum  coram  vobis  finem  sortita  fuerit,  mihi  Uteris 
veslris  significetis,  quid  inde  coram  vobis  actum  fuerit,  &c.^ 

Upon  the  subject  of  legitimacy,  there  was  this  curious  question  1 
If  a  person  was  bom  before  his  father  married  his  mother,  whether, 
after  the  marriage,  such  child  was  to  be  considered  as  a  lawful 
heir  ?  And  Glanville  says,  that  though  by  the  canons  and  Eoman 
law  (meaning  a  law  of  Justinian  adopted  in  a  constitution  made  in 
the  time  of  Pope  Alexander  III.  about  thirty  years  before)  such  a 
child  was  a  lawful  heir ;  yet  by  the  law  and  custom  of  this  realm 

woman,  and  without  example  in  other  laws ;  but  it  undoubtedly  arose  not  so  much 
from  a  rigorous  sense  of  the  heinousness  of  the  fault,  as  from  the  notion  of  an  ad- 
vantage due  to  the  lord  from  the  marriage  of  his  ward,  which  he  probably  might  be 
deprived  of  by  her  being  dishonoured  "  (3  Hist.  Hen.  II.,  119).  But  a  little  con- 
sideration of  the  character  of  the  Norman  sovereigns  may  suggest  the  suspicion  that 
this,  which  was  obviously  an  indecent  encroachment,  and  an  oppressive  and  abusive 
exaction,  was  rather  continued  with  the  view  of  their  profiting  by  the  seduction  of 
their  wards,  to  rob  them  of  their  lands.  Instances  of  conduct  like  this  in  their  his- 
tories are  not  infrequent,  and  Mackintosh  hints  at  it  in  the  reign  of  John. 

»  Glanv.  Ub.  7,  o.  12. 

s  In  German  basta/rt ;  from  has,  says  Spelman,  which  signifies  infimus,  and  meta- 
phorically apurius,  impurws  ;  and  sta/rt,  which  signifies  ortvs,  or  editus.  So  we  say  in 
English  upstwrt ;  as  it  were,  auUto  exortus.     Vide  Spelm.  nocc  Bastardus. 

a  Glanv.  lib,  7,  c.  13, 14. 
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he  was  not  to  be  received  as  an  heir,  to  hold  or  claim  any  inherit- 
ance (a).  The  question,  whether  born  before  or  after  marriage, 
we  have  seen,  was  examined  before  the  ecclesiastical  judge,  whose 
judgment  was  to  be  reported  to  the  king  or  his  justices  ;  but  when 
the  spiritual  judge  had  certified  the  answer  to  that  question,  the 
king[s  court  made  use  of  it  as  it  pleased,  and  denied  or  adjudged 
the  inheritance  in  dispute  to  either  party,,  according  to  its  own 
rule  of  determination:  so  that  the  ecclesiastical  court  only 
answered  whether  the  party  was  born  before  or  after  marriage ; 
the  king's  court  determined  who  was  heir.i 

Asa,  bastard  could  have  no  heir  but  of  his  body,  this  gave 
occasion  to  a  very  particular  question  of  inheritance  and  succes- 
sion. If  a  person  made  a  gift  of  land  to  a  bastard,  reserving  a 
service  or  anything  else,  and  received  homage,  and  the  bastard 
died  in  seisin  of  the  land,  without  leaving  any  heir  of  his  body,  it 
was  a  doubt  in  Glanville's  time,  who  was  to  succeed  to  the 
land ;  it  being  clearly  held  that  the  lord  could  not ;  though  it  was 
determined,  that  if  a  bastard  died  without  a  will,  his  goods  went  to 
his  lord ;  and  if  he  held  of  more  than  one,  each  was  to  take  that 
which  was  found  within  his  fee.2 

It  may  be  remarked  here,  that  all  the  effects  of  an  usurer, 
whether  he  made  a  will  or  not,  belonged  to  the  king:  this  „ 
was  meant  as  a  penalty  upon  usury,  after  the  death  of  the 
party ;  for  in  his  lifetime  he  could  not  be  proceeded  against  criminally. 
Among  other  inquisitions  which  used  to  be  made  for  the  king,  one 
used  to  be  made  of  a  person  dying  in  this  offence  (for  so  it  was  called) 
by  twelve  lawful  men  of  the  vicinage,  upon  their  oaths :  and  if  it  was 
proved,  all  the  movables  and  chattels  of  the  deceased  usurer  were 
taken  for  the  king's  use ;   his  heir  was  disinherited ;  and  the  land 

(a)  Lord  Littleton  observes  upon  this  that  it  shows  the  entire  independence  of  the 
law  of  England  on  the  canon  and  civil  law  at  this  time  (3  Hist.  Hen.  II.,  p.  126).  No 
one  ever  supposed  that  the  Roman  law,  propria  vigore,  bound  this  country ;  but,  as 
Selden  put  it,  Valet  pro  ratione  non  pro  induoto  jure.  And  the  question  is,  whether 
the  Roman  law  was  not  in  this,  as  in  every  other  instance  in  which  ours  departed 
from  it,  right.  There  can  be  no  doubt  that  in  this  country,  in  which  the  law  had 
been  mainly  customary,  and  the  spirit  of  insular  independence,  or  perhaps  prejudice, 
arising  from  ignorance,  was  so  strong ;  it  was  this  spirit,  rather  than  reason  which 
dictated  an  adherence  to  the  national  customs,  often  senseless,  and  vicious,  and  per- 
nicious, and  probably  of  very  recent  introduction.  Thus  it  was  that  Henry  II. 
talked  of  his  "customs,"  which  had  simply  risen  up  under  the  Conqueror  and  his  sons, 
and  were  so  bad  that  even  one  of  them  himself  declared  them  bad  (Leges  Henri 
Primi,  1).  And  so  it  was  with  the  custom  that  only  those  born  in  matrimony  should 
inherit ;  as  the  Roman  law  was  otherwise,  and  had  been  recognised  here  for  centuries, 
there  can  be  no  doubt  that  our  law  had  been  in  accordance  with  it,  especially  as  it  was 
so  in  the  Grand  Custumary  of  Normandy  (c.  27).  When,  therefore,  in  the  reign  of 
Henry  III.  it  was  proposed  to  assimilate  our  law  to  that  of  Europe,  the  reply  of  the  barons, 
"  Nolumus  quod  noluit  leges  AuglisB  mutari,  quse  huousque  usitatae  sunt  et  approbatse," 
a  reply  so  much  vaunted  as  a  proof  of  patriotism ;  it  was  simply  an  evidence  of 
pride,  the  result  of  prejudice,  and  prejudice,  the  result  of  ignorance.  For  that  be- 
yond all  doubt  the  Roman  law  is  the  sounder  is  shown  by  modern  law,  as  well  as  by 
ancient  usage.  The  French  code  allows,  under  certain  restrictions,  the  subsequent 
legitimation  of  children  (Code  Nap,,  n.  331,  332). 

>  Glanv.  lib.  7,  o.  15.  =  Ibid.  c.  16. 
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reverted  to  the  lord.  If  a  person  had  heen  notoriously  guilty  of 
usury,  but  had  desisted  from  the  practice,  and  died  a  penitent, 
his  property  was  not  to  be  treated  as  the  property  of  an  usurer. 
The  point  therefore  was,  whether  a  man  died  an  usurer ;  and  only 
in  such  case  could  his  effects  be  confiscated.  1 

To  finish  the  subject  of  descent  to  heirs ;  it  must  be  remarked, 
that  next  after  those  we  have  mentioned,  the  ultimus 
^^^  ^^  '  hcm-es,  if  he  could  be  so  called,  of  every  man  was 
his  lord :  for  when  a  person  died  without  a  certain  heir,2  the  lord 
of  the  fee  might,  of  right,  take  into  his  hands  and  retain  the 
fee,  whether  such  lord  was  the  king  or  any  other  person.  Never- 
theless, should  any  one  afterwards  come  and  say  he  was  the  right 
heir,  he  might,  either  by  the  grace  of  the  lord,  or  at  least  by  the 
king's  writ,  be  let  in  to  sue  for  the  inheritance,  and  make  his 
claim  out  in  court ;  yet  in  the  meantime,  the  land  remained  in 
the  lord's  hands ;  it  being  a  rule,  that  when  a  lord  had  any  doubt 
about  the  true  heir  to  his  tenant,  he  might  hold  the  land  till  that 
was  made  out  in  due  form  of  law.  This  was  like  what  we  have 
seen  was  done,  when  there  was  a  doubt  whether  an  heir  was  of  age 
or  not;  with  this  difference,  that  in  this  case  the  land,  in  the 
meantime,  was  considered  as  an  escheat,  which  was  to  all  intents 
and  purposes  the  absolute  property  of  the  lord ;  in  the  other,  it 
was  not  looked  upon  as  his  own,  but  only  as  de  custodid. 

Lands  reverted  to  the  lord  by  escheat,  not  only  on  failure  of 
heirs,  but  by  various  causes  oi  forfeiture.  If  any  one  was  convicted 
of  felony,  or  confessed  it  in  court,  he  lost  his  inheritance  by  the 
law  of  the  land,  and  it  went  to  his  lord  as  an  escheat.  Where  a 
person  held  of  the  king  in  capite,  in  such  case,  as  well  his  land  as 
his  movables  and  chattels,  wherever  they  were  found,  were  taken 
for  the  king's  use.  Again,  if  an  outlaw,  or  one  convicted  of  felony, 
held  of  any  one  but  the  king,  then  also  all  his  movables  belonged 
to  the  king,  and  his  land  was  to  remain  in  the  king's  hands  for  a 
year ;  but  at  the  expiration  of  that  time,  it  was  to  revert  to  the 
lord  of  the  fee :  this,  however,  was  cum  domorum  subversione  et 
arborum  eastirpatione,  that  is,  according  to  the  barbarous  and 
unwise  policy  of  those  days,  not  till  the  king  had  first  subverted 
all  the  houses,  and  extirpated  all  the  trees  thereon. 

In  short,  when  a  judgment  passed  in  court,  that. a  man  should 
be  exhceredaius,  his  inheritance  reverted  to  the  lord  of  the  fee,  as 

1  Glanv.  m>.  7,  o.  17. 

'  This  law  of  vUimm  hwres,  laid  down  so  generally  by  GlanvUle,  is  said  by  himself, 
just  before,  not  to  take  place  where  a  bastard  died  without  heirs  of  his  body.  The 
reason  of  this  exception  to  the  analogy  of  tenures  does  not  appear.  In  cases  of  forfeiture 
where  the  goods  even  went  to  the  king,  yet  the  land  escheated  to  the  lord  "We  shall 
see,  that  in  the  time  of  Bracton,  the  land,  in  this  case  of  bastardy,  escheated  to  the 
lord,  and  so  it  does  at  this  day. 

It  is  worthy  of  remark   that  in  Scoljland,  where  feudal  rights  were  in  general  more 
regarded  than  in  England,  the  lord  has  long  been  deprived  of  this  casualty,  and  the  . 
king  is  considered  as  the  ulHmm  hceres  not  only  of  the  bastard,  but  in  all  cases  of  failure 
of  heirs ;  upon  the  principle,  quod  nullius  est,  cedit  domino  regi.    2  Blaokst  249  •  Ersk 
Prin.  b.  iii.  tit..  10.  '        ' 
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an  escheat.  If  any  one  was  condemned  for  theft  his  movables 
and  chattels  went  to  the  sheriff  of  the  county ;  but  the  lord  of  the 
fee  took  the  land  without  waiting  the  year,  as  in  the  former  case, 
because  theft  was  not  an  offence  against  the  king's  crown,  as 
robbery  and  homicide  were.  When  any  one  was  regularly  and 
legally  outlawed,  he  forfeited  his  lands ;  and  though  he  was  after- 
wards restored  by  the  king's  pardon,  neither  he  nor  his  heirs  could, 
by  reason  of  such  pardon,  recover  the  land  once  forfeited,  against 
the  lord ;  for  notwithstanding  the  king  remitted  the  pains  of  for- 
feiture and  outlawry  as  far  as  regarded  himself,  he  could  not 
thereby  infringe  the  rights  of  others,  i 

It  was  to  illustrate  the  title  of  maritagium  that  we  were  at  first 
led  into  this  long  digression  about  the  law  of  descent,  legitimacy, 
and  escheat :  to  that  we  now  return  ;  and  shall  conclude  what  is  to 
be  said  upon  it,  by  speaking  of  the  tenure  by  which  a  tenant  in 
maritagio  held  his  estate. 

Maritagium  was  of  two  kinds :  one  was  called  Uberum  or  free ; 
the  other,  servitio  obnoxium,  liable  to  the  usual  ser-  „  .,   . 

7-  .,  -J       •  1  c  Mantagium. 

Vices.  Lioerum  mantagium  was  when  a  freeman 
gave  part  of  his  land  with  a  woman  in  marriage,  quit  and  freed 
from  him  and  his  heirs  of  all  service  towards  the  chief  lord.  Land 
so  given  enjoyed  this  immunity  as  low  down  as  to  the  third  heir ; 
and  during  that  time  no  homage  was  to  be  done :  but  after  the  third 
heir  was  dead,  the  land  became  subject  to  its  old  services,  and  hom- 
age was  again  to  be  done  for  it.  If  land  was  given  in  maritagium 
servitio  obnoxium,  that  is,  with  a  reservation  of  the  legal  services  ; 
in  that  case,  the  husband  of  the  woman  and  his  heirs,  down  to  the 
third,  were  to  perform  that  service,  but  yet  without  doing  any  hom- 
age ;  but  the  third  heir,  says  Glanville,  was  to  do  homage  for  the 
first  time,  and  so  were  all  his  heirs  for  ever  after ;  though,  in  case 
of  Uberum  maritagium,  we  have  seen  that  homage  was  not  to  be 
done  till  after  the  third  heir  was  dead.  In  all  these  cases,  however, 
where  no  homage  was  done,  yet  a  fealty  was  to  be  performed  by  the 
woman  and  her  heirs,  either  by  solemn  promise  or  by  oath,  almost 
in  the  same  form  and  words  in  which  homage  was  done. 

When  a  man  having  land  given  him  in  maritagium  with  a 
woman,  had  by  that  woman  an  heir  born,  whether  male  or  female, 
who  was  heard  to  cry  within  four  walls,  elamantem  et  auditum 
infra  quutuor  parietes  (a),  as  they  expressed  it,  and  survived  his 
wife;  then,  whether  the  heir  lived  or  not,  the  maritagium  re- 
mained to  the  husband  during  his  life,  and  after  his  death  reverted 
to  the  donor  or  his  heirs ;  but  if  he  had  no  heir  of  his  wife,  then  the 

(a)  The  Mirror  states  that  Henry  I.  ordained  that  if  the  husband  survived  the 
wife  in  such  cases,  and  had  issue,  he  should  enjoy  the  land  for  life.  This  was  what 
was  called  the  "courtesy  of  England."  It  has  long  since  been  limited  to  life  ;  and, 
on  the  other  hand,  the  condition  here  mentioned  of  the  child  being  heard  to  cry  has 
long  since  been  done  away  with,  as  it  was  only  evidence  of  the  child  being  bora 
(Littleton,  29,  f.  1).    But  settlements  usually  provide  for  such  contingencies. 

1  Glanv.  lib.  7,  c.  17. 
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marifagium  reverted  to  the  donor  or  his  heirs,  immediately  upon  her 
death  (a).  And  this  was  a  sort  of  reason  why  homage  was  not  usu- 
ally received  for  these  maritagia.  For  when  land  was  given  in  any 
way,  and  homage  was  received  for  it,  the  effect  of  homage  was  such 
that  the  land  could  not,  by  law,  return  to  the  donor  or  his  heirs ; 
which  would  be  contrary  to  the  intention  of  these  gifts  in  marita- 
gium.  If  the  woman  who  had  land  thus  given  in  maritagiw/i  had 
survived  her  husband,  and  married  a  second,  the  law  was  the  same 
as  to  his  retaining  the  land  in  case  he  survived,  whether  the  first 
husband  left  an  heir  or  not.i 

If  land  was  to  be  claimed  either  by  the  wife  or  her  heir,  as 
having  been  given  in  maritagium,  there  was  a  difference  between 
such  a  claim  when  against  the  donor  and  his  heirs,  and  when 
against  a  stranger.  If  it  was  against  the  donor  and  his  heirs,  then 
it  might  be  in  the  election  of  the  demandant  to  sue  in  the  court 
christian,  or  in  the  secular  court.  For  questions  of  maritagium 
were  considered  as  belonging  to  the  ecclesiastical  judge,  if  the 
demandant  pleased  to  resort  to  him,  on  account  of  the  mutual 
promises  made  by  the  man  and  woman  at  the  time  of  the  espousals. 
But  if  the  suit  was  against  a  stranger,  then  it  was  to  be  determined 
in  the  lay  court,  in  the  same  way  as  other  suits  about  lay-fees.  It 
must  be  observed,  that  such  a  suit,  like  a  plea  of  dower,  was  not 
to  be  conducted  without  the  presence  of  the  warrantor ;  and  as  far 
as  concerned  the  warrantor,  everything  was  to  be  ordered  as  in  an 
action  for  dower ;  all  which  will  be  made  plain  when  we  come  to 
speak  of  that  proceeding :  only  this  must  be  remembered,  that  the 
third  heir,  after  he  had  performed  his  homage,  might  go  on  with 
the  suit  without  the  authority  of  his  warrantor.2 

The  subject  of  homage  and  relief  deserves  further  consideration, 
and  will  properly  enough  follow  what  has  just  been 
omage.  ^^.^  ^y  Upon  the  death  of  the  father  or  other  ances- 
tor, the  lord  of  the  fee  was  to  receive  the  homage  of  the  right  heir 

(a)  Here  we  see  tlie  nature  of  trial  by  jury,  originally  as  a  trial  by  witnesses, 
and,  therefore,  by  persons  brought  from  the  vicinage,  in  ordfir  that  they  might  have 
knowledge  of  the  matter.  "  Vioinetum "  is  derived  from  vicinus,  and  signifieth 
neighbourhood,  or  place  near  at  hand,  or  •neighbouring  place.  And  the  reason 
wherefore  the  jury  must  be  of  the  neighbourhood,  is  for  that  vicinus  (facta  vicini  prse 
sumitur  scire),  (Littleton,  158).  The  writ  to  summon  the  jurors,  therefore,  on 
the  same  principle  directed  the  sheriff  to  summon,  "  homines  de  vicineto  qui  me- 
lius veritatem  sciunt,"  vide  post.  Therefore  it  was  necessary  that  there  should  be  a 
venue  laid  for  every  triable  material  fact,  and  the  venue  should  be  the  vill ;  and  it  was 
necessary  that  there  should  be  some  hundredors  on  the  jury,  and  the  panel  could  be 
set  aside  for  want  of  hundredors,  until  the  act  4  Anne,  c.  16,  for  ammendment  of 
the  law.  ,  So  tenacious  is  legal  usage. 

(i)  The  reason  of  homage,  says  Spelman,  was  to  preserve  the  memory  of  the  tenure 
and  of  the  duty  of  the  tenant,  by  making  every  new  tenant  at  his  entry  to  recognise 
the  interest  of  his  lord,  lest  that  the  feud,  being  now  hereditary,  and  new  heirs  suc- 
ceeding to  it,  they  might  by  little  and  little  forget  their  duty,  and  subtracting  these 
services,  at  last  deny  the  tenure  itself  (Spelman,  Bdiq.,  34).  Skene  considers  that 
homage  especially  concerned  service  in  war  (de  verb  signi  ad  voc  homagium). 
For  this  reason  he  observes  that  consecrated  bishops  did  no  homage.  This  view  is 
also  adopted  by  Cowell,  and  applied  to  explain  the  absence  of  homage  by  women. 
■  Glanville,  lib.  7,  c.  18.  "  Ibid. 
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whether  he  was  of  age  or  not,  so  as  the  heir  was  a  male ;  for  women 
could,  by  law,  do  no  homage  (a),  though  they  sometimes  used  to 
do  fealty  ;  yet,  when  they  are  married,  their  husbands  were  to  do 
homage  for  them,  in  cases  where  it  was  due  for  the  fee  they  held. 
If  a  male  heir  was  a  minor,  the  lord  could  not  have  custody  of  the 
fee  nor  of  the  heir  till  he  had  received  homage  ;  it  being  a  general 
rule,  that  a  lord  could  demand  no  service,  relief,  or  anything  else 
from  the  heir,  whether  he  was  of  age  or  not,  till  he  had  received 
homage  for  the  fee  in  respect  of  which  he  claimed  such  relief  or 
service ;  and  this  was  on  account  of  the  protection  the  heir 
could  claim  of  his  lord  after  homage,  but  not  before.  A  person 
might  do  homage  to  different  lords  for  different  fees  ;  but  one  of 
these  was  to  be  the  chief  homage,  and  distinguished  above  the 
rest  by  being  accompanied,  says  Glanville,  with  allegiance  ;  ^  which 
was  to  be  performed  to  that  lord  of  whom  the  homager  held  his 
chief  freehold. 

Homage  was  to  be  done  in  this  way :  the  person  was  to  profess, 
that  "  he  became  homo  domini  sui,  the  man  of  his  lord,  to  bear 
him  faith  for  the  tenement  in  respect  of  which  he  did  homage  ;  to 
preserve  his  terrene  honour  in  all  things,  saving  only  the  faith  he 
owed  to  the  king  and  his  heirs."  From  this  it  is  clear,  that  it 
would  be  a  breach  of  faith  and  of  homage  for  a  vassal  to  do  any- 
thing to  the  damage  of  the  lord,2  unless  in  his  own  defence,  or  at  the 
command  of  the  king,  when  his  lord  had  taken  up  arms  against 
his  sovereign  lord  the  king :  and,  in  general,  it  would  be  a  breach 
of  faith  and  of  homage  to  do  anything  ad  exhceredationem  domini 
sui,  vel  dedecus  corporis  sui.  If  then  several  lords,  to  each  of  whom 
a  tenant  had  done  homage,  should  make  war  on  each  other,  it  was 
the  tenant's  duty  to  obey  the  commands  of  his  chief  lord,  and  to  go 
with  him  in  person,  if  he  required  it,  against  any  of  the  rest ;  not- 
withstanding which,  in  all  other  respects,  the  services  owing  to 

The  form  of  homage,  "  I  become  your  man  in  life,  and  limb,  and  earthly  worship," 
rather  supports  this  view.  It  was,  moreover,  feudal ;  and  feudality  must  have  been 
military.  And  homage  was  only  done  for  estates  in  fee-simple,  for  which  reason  it 
ceased  when  the  feudal  system  became  obsolete,  and  freehold  lauds  became  allodial. 
The  only  approach  to  it  in  leasehold  lands  is  the  fealty  to  the  lessor's  title. 

(a)  So  Glanville  says,  but  either  it  is  a  mistake,  or  the  law  had  been  altered,  for  in 
the  reign  of  Edward  III.  women  did  do  homage,  whether  single  or  married,  for 
lands  belonging  to  her,  although  the  form  was  different.  Littleton  says, — "  If  a 
woman  sole  shall  make  homage  unto  her  lord,  she  shall  not  say,  'I  become  your 
woman,'  for  that  is  not  convenient  for  a  woman  to  say,  that  she  shall  become  the 
woman  to  any  one,  but  only  her  husband  when  she  is  wedded.  But  she  shall  say,  I  make 
to  you  homage,  to  you  shall  be  true  and  faithful,  '  for  the  tenements  I  hold  of  you.'  " 
And  he  also  cites  a  case,  in  the  reign  of  Edward  III.,  in  which  a  man  and  his 
wife  did  homage  and  fealty  for  lands  of  the  wife's.  "  We  do  you  homage,  and  faith 
to  you  shall  bear,  for  the  tenements  which  we  hold  of  you,"  &c.,  the  lord  holding 
their  hands  jointly  between  his,  and  they  afterwards  kissing  him,  and,  afterwards, 
the  book  {Ibid.  ii.  c.  1).  Lord  Littleton  thinks  that  Glanville  was  right,  and  that 
the  usage  was  afterwards  altered  (3  ffist.  Henry  II.,  339),  observing  that  bishops 
did  no  homage,  the  reason  for  which  was,  that  they  owed  no  feudal  service. 

1  Gum  ligeaneia  fa($um,  ^  Dom'mum  suum  mfestwre. 
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such  other  lords  were  still  to  be  duly  rendered  by  the  tenant.  The 
penalty  of  doing  anything  to  the  disherison  of  a  lord,  was  for  the 
tenant  and  his  heirs  to  lose,  for  ever,  the  fee  held  of  him :  the  same, 
if  the  tenant  put  violent  hands  upon  him,  to  hurt  or  do  him  any 
atrocious  injury.^ 

Glanville  makes'  it  a  question,  whether  a  tenant  could  be  put  to 
answer  in  his  lord's  court  for  default  in  any  of  the  above  parti- 
culars, and  whether  the  lord  could  distrain  him,  by  judgment  of 
his  court,  without  the  command  of  the  king  or  his  justices;  or 
without  the  king's  writ,  or  that  of  his  chief  justice.  And  he 
thought  that  the  law  allowed  a  lord,  by  the  judgment  of  his  court, 
to  call  upon  and  distrain  his  homager  to  come  to  his  court ;  and 
if  the  homager  could  not  purge  himself  against  the  charge  of  his 
lord  tertia  manu,  by  three  persons,  or  as  many  more  as  the  court 
might  require,  he  should  be  in  misericordid  domini  to  the  amount 
of  the  whole  fee  he  held  of  him.  Grlanville  puts  another  question ; 
whether  a  lord  could  distrain  his  homager  to  appear  in  his  court 
to  answer  for  the  service  of  which  the  lord  complained  he  deforced 
him,  or  made  default  in  payment ;  and  he  thought  that  the  lord 
might, without  the  command  of  the  king  or  his  justices  ;  and  that  in 
such  a  proceeding  the  lord  and  his  homager  might  come  to  the  duel, 
or  the  great  assize,  by  means  of  any  one  of  the  pares  who  chose  to 
make  himself  a  witness  that  he  had  seen  the  tenant  or  his  ances- 
tors do  to  the  lord  and  his  ancestors  the  service  in  dispute,  which 
he  was  ready  to  deraign  or  prove ;  and  that  if  the  tenant  was  in 
this  manner  convicted,  judgment  should  be  for  him  to  lose  the 
whole  fee  which  he  held  of  the  lord.  Where  a  lord  found  he 
could  not  in  this  maxmev  justitiare,  or  compel  his  tenant  to  appear 
in  his  court,  he  was  obliged  to  resort  to  the  process  of  the 
curia  regis  ;2  that  is,  to  the  command  or  writ  of  the  king,  or  his 
justices. 

Homage  might  be  done  by  every  freeman,  as  well  those  within 
age  as  those  who  were  of  full  age,  whether  clergy  or  lay.  Yet 
bishops  consecrated,  could  not  do  homage  to  the  king,  though 
they  held  their  bishoprics  as  baronies  («),  but  only  fealty°  and  this 

(a)  This  is  a  departure  from  Glanville.  What  he  says  is,  that  consecrated  bishops 
are  not  in  the  habit  of  doing  homage  to  the  king,  eoen  for  their  baronies,  "  but 
merely  fealty."  And  as  they  were  not  compelled  to  do  homage  before  consecration, 
they  were  not  bound  to  more  than  fealty.  This  would  be  so,  the  feudal  system  being 
military,  and  the  reason  of  homage  being  to  preserve  the  service,  they  could  not  be 
bound  to  it,  because  they  were  not  bound  to  render  any  earthly  service.  Glanville 
says  elsewhere,  they  held  in  frank-almoigne  (lib.  iii.  o.  1),  and  Littleton  says  that 
tenants  in  frank-almoigne  owed  no  earthly  service  (c.  vi.)  Therefore  they  could, 
it  is  obvious,  owe  no  homage.  Lord  Littleton  says, — "  Pope  Paschal  II.  allowed 
bishops  elect  to  do  homage  and  take  the  oath  of  fealty  before  they  were  consecrated. 
This  was  confirmed  by  the  constitutions  of  Clarendon,  and  from  the  words  of 
Glanville  it  appears  that  about  the  end  of  Henry  Il.'g  reign,  homage  was  done  by 
bishops  elect.  But  he  tells  us  that  after  they  were  consecrated,  they  took  the  oath 
of  fealty.  This  was  a  material  difference  from  what  was  settled  by  the  constitutions 
of  Clarendon  ;  and  it  is  surprising  that  we  have  no  account  of  it  in  the  history  of  the 

'  Glanv.  lib.  9,  o.  1.  ■      »  yji^. 
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they  performed  with  an  oath.  It  was  usual  for  bishops  elect  to  do 
homage  before  their  consecration,  ^ 

It  is  to  be  understood,  that  homage  was  not  a  mere  personal 
thing.  It  was  done  in  respect  of  some  benefit  derived  from  pro- 
perty or  possession.  It  was  due  in  respect  of  lands,  tenements, 
services,  rents  in  certain,  whether  in  money  or  other  things  ;  but 
without  some  of  these  causes  no  homage  was  due  to  a  lord,  though 
it  might  be  due  to  the  king.  Again,  homage  was  not  due  in  re- 
spect of  all  lands  ;  for  it  was  not  due  on  account  of  dower,  nor 
free  marriage,  nor  from  the  eldest  sister  on  account  of  the  fees  of 
younger  sisters,  till  after  the  third  descent ;  nor  of  a  fee  given  in 
free  alms.^ 

Homage  might  be  received  by  any  free  man  or  woman,  whether 
of  age  or  not,  as  well  clergy  as  lay.  If  homage  had  been  done  to 
a  woman,  and  she  married,  it  was  to  be  done  over  again  to  the 
husband  ;  yetj  in  a  case  somewhat  similar,  namely,  when  a  person, 
by  a  final  concord  made  in  court  recovered  land  for  which  a  relief 
had  been  paid  to  the  chief  lord,  it  was  a  question,  whether  the  per- 
son recovering  was  bound  to  pay  a  relief,  upon  his  coming  into 
possession  thereof.  3 

In  consequence  of  homage  being  performed,  there  arose  a  mutual 
relation  between  the  parties  ;  according  to  the  rule,  quantum  homo 
debet  dom,ino  ex  homagio,  tantum  illi  debet  dominus  ex  dominio  ; 
prcBter  solam  reverentiam.  Therefore,  when  land  was  given  for 
the  service  and  homage  of  the  tenant,  and  any  one  afterwards  in- 
stituted a  suit  for  that  land,  the  lord  was  bound  to  warrant  it  to 
him,  or  to  give  him  in  lieu  thereof  competens  excamhium,  an  equi- 
valent in  value. 

When  an  heir  who  had  been  in  custody  came  of  age,  the  inherit- 

times  "  (3  Hwt.  Senry  II.,  113).  What  Glanville  says  is,  not  that  bishops  were  ac- 
customed to  do  fealty  after  consecration,  but  that  they  were  not  in  the  habit  of 
doing  more  than  that  after  consecration.  The  statement  which  Glanville  adds,  that 
it  was  "  usual  for  the  bishops  elect  to  do  homage,"  is  to  be  taken  with  some  suspicion, 
as  the  statement  of  the  king's  chief  justiciary,  not  long  after  a  protracted  contro- 
versy with  the  archbishop  on  the  subject.  Sir  J.  Mackintosh,  alluding  to  the  contest 
on  the  subject  of  investitures  between  Henry  I.  and  Anselm,  a  former  archbishop, 
says,  the  controversy  was  adjusted  as  it  had  been  in  Germany,  by  settling  that  the 
monarch  should  invest  the  bishop  elect  with  his  temporalities,  by  touching  him  with 
the  sceptre,  (Hist,  of  England,  vol.  i.) ;  and  says  that  the  article  in  the  constitu- 
tions of  Clarendon  which  related  to  the  subject,  followed  the  spirit  of  that  compro- 
mise, although  he  allows  that  it  might  be  historically  untrue  to  allege  the  customs 
set  up  by  those  constitutions  to  be  ancient  {lUd.)  The  text  of  the  arrangement 
may  be  seen  in  Labbe's  Councils,  vol.  x.  p.  90.  Ducange  defines  investiture  as  the 
conferring  or  giving  possession  of  a  fief  or  property  by  a  suzerain  lord  to  his  vassal, 
(Gloss,  verb.  Investiture).  This  definition  shows  that  it  could  not  apply  to  bishops 
who  were  not  feudal  vassals.  Homage  properly  preceded  investiture,  {Ducange 
Gloss,  verb.  Homimum).  Homage,  therefore,  was  incident  to  investiture,  and  the 
main  contest  was  about  investiture,  to  which  homage  was  only  an  incident.  But 
for  this  one  reason  it  was  a  part  of  the  great  question  of  investiture,  and  the  chief 
justiciary  of  Henry  II.  would,  of  course,  put  the  case  as  strongly  as  he  could  for  the 
royal  cause.  The  popes  never  objected  to  investiture  by  the  sceptre  ;  what  they  ob: 
jected  to  was  investiture  by  the  cross  and  ring,  the  symbols  of  the  spiritualty. 

1  Glanv,  lib,  9,  c.  1.  "  Ibid,  c,  2.  3  Ihid.  c.  3, 
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aiice  was  restored  to  him  without  paying  a  relief ;  that  being  re- 
mitted  in  consideration  of  the  profit  the  lord  had  derived 

Relief.  ^^^^  ^-^^  custody.  A  female  heir,  whether  of  age  or  not, 
was  continued  in  custody  till  she  was  married  by  the  advice  of  her 
lord.  If  she  had  been  within  age  when  she  first  came  into  the 
lord's  custody,  then  upon  her  marriage  the  inheritance  was  quit  of 
all  relief;  but  if  she  was  of  age  when  she  first  came  into  the  lord's 
custody,  though  she  continued  some  time  in  custody  before  mar- 
riage, yet  her  husband  was  to  pay  relief  upon  the  marriage ;  and  a 
relief  once  paid  by  the  husband,  was  an  acquittal  both  to  husband 
and  wife,  during  their  several  lives,  for  any  relief  on  account  of  the 
inheritance :  so  that  neither  the  wife  nor  her  second  husband,  if 
she  had  one,  nor  the  first  husband,  should  he  survive  her,  could  be 
called  upon  to  pay  any  relief.^ 

If  the  male  heir  was  of  age  when  his  ancestor  died,  and  was  well 
known  to  be  the  heir,  he  might  hold  himself  in  the  inheritance 
even  against  the  will  of  the  lord,  as  we  before  said ;  provided  he 
made  a  tender  of  his  homage,  and  a  reasonable  relief,  in  the  preS' 
ence  of  credible  persons. 

The  relief  of  one  knight's  fee,  according  to  the  custom  of  the 
realm,  was  said  to  be  reasonable  at  a  hundred  shillings.  The  rehef 
in  soccage-tenure  was  one  year's  value'  of  the  land.  As  to  baronies, 
nothing  certain  was  fixed  concerning  their  relief ;  but  the  relief 
they  were  to  pay  was  measured  by  the  pleasure  and  merby  of  the 
king  alone,  to  whom  it  was  due  (a).  The  law  was  the  same  in 
serieanties.2 

.  When  the  lord  and  the  heir  had  come  to  an  agreement  respect' 
ing  what  was  to  be  paid  for  relief,  the  heir  might  exact 
reasonable  aids  from  Ms  homagers ;  always  proportioning 
this  demand  to  their  circumstances,  and  the  size  of  their  fees ;  that 
it  might  not  become  such  a  grievous  imposition  as  would  entirely 
destroy  their  contenement,  or,  to  use  an  English  term  which  has 
been  formed  from  it,  their  countenance,  and  appearance  in  the 
world :  and  no  other  measure  was  settled  for  ascertaining  these  aids 
but  this  regard  to  facts  and  circumstances.  With  the  above  pre- 
cautions, a  lord,  in  other  cases,  might  exact  similar  aids  of  his 
tenants  ;  as  when  he  made  his  son  and  heir  a  knight,  or  when  he 
married  his  eldest  daughter.     Glanville  made  a  question,  whether 

(a)  So  far  from  this  being  the  law,  though  it  is  so  laid  down  by  Glanville,  that 
Henry  I.  in  his  charter  describes  it  as  one  of  the  malas  consuetudines,  by  which, 
under  the  Conqueror  and  his  successors,  the  country  had  been  oppressed,  "  quibus 
regnum  opprimebantur."  "Si  quis  baronum  meorum  comitium  sive  aliorum  qui 
de  '  me  tenent,'  mortuus  fuerit,  hajres  suua  uon  redimet  terram  suam  sicut  faciebat 
tempore  patris  mei  sed  legitime  et  justa  relevaeione  relevabit  eum,"  {Leg.  Sen.  PH. 
II.)  The  law,  therefore,  was,  that  the  relief  must  be  reasonable,  and  the  chief 
justiciary  goes  on  to  say  so,  in  a  passage  omitted  by  the  author,  to  the  effect  that  if 
the  lord  would  not  accept  reasonable  relief,  he  had  a  remedy  by  a  certain  proceeding 
he  describes.     The  law  was  reasserted  in  Magna  Charter,  c.  ii. 

J  Glanv.  lib.  9,  c.  3.  a  m^^  ^  ^ 
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lords  could  demand  these  aids  of  their  tenants  to  enable  them  to 
carry  on  their  wars  ?  The  practice,  at  least,  was  for  them  never 
to  attempt  to  distrain  for  aids  on  this  occasion,  but  to  leave  them 
to  the  voluntary  generosity  of  their  tenants.  For  the  other  aids, 
so  long  as  they  were  reasonable,  lords  might,  by  judgment  of  their 
courts,  without  the  precept  or  command  of  the  king  or  his  chief 
justice,  distrain  their  tenants  by  the  chattels  that  were  to  be 
found  on  their  fees,  or,  if  need  were,  by  the  fees  themselves ;  so, 
however,  that  the  proceeding  was  had  regularly  by  the  judgment 
of  the  court,  and  consistent  with  the  reasonable  custom  thereof. 
If  a  lord  could  distrain  his  tenants  for  payment  of  these  reasonable 
aids,  much  more,  says  G-lanville,  might  he  make  distress  for  pay- 
ment of  his  relief,  and  for  such  service  as  was  due  to  him  on 
account  of  the  fee.i  Thus  we  see  the  remedy  by  distress  had,  in 
Glanville's  time,  become  a  process  first  against  the  chattels  ;  and 
only  SI  opus  fuerit,  was  there  recourse  to  the  fee  itself ;  though  it 
is  probable,  that  in  the  origin  of  this  summary  method  of  com- 
pelling tenants  to  do  their  services,  it  was  usual  to  take  the  whole 
fee  into  the  lord's  hands  as  a  forfeiture,  to  enable  him  to  do  that 
justice  to  himself  which  his  tenant  refused ;  but  this  rigorous 
proceeding  was  by  degrees  softened  down  to  one  against  the 
movables  ;  and  only  in  default  of  them,  against  the  land. 

Having  taken  this  view  of  the  nature  of  tenures  and  estates,  it 
seems  necessary  to  consider  the  order  of  administer-  Administration 
ing  justice,  with  the  process  and  modes  of  proceeding  "f  justice. 
in  obtaining  redress  for  any  injury  to  property  or  to  the  person ;  an 
inquiry  not  less  interesting  than  the  former,  as  it  contains  in  it  the 
first  outline  of  that  course  of  judicature  which  prevails,  with  con- 
siderable alterations  indeed,  at  this  day.  In  pursuing  this,  there 
will  be  occasion  to  notice  such  parts  of  the  law  concerning  private 
rights  as  have  not  already  been  mentioned. 

Pleas  were  divided  into  civil  and  criminal.  Criminal  pleas 
were  again  divided  into  such  as  belonged  ad  coronam  domini  regis, 
and  such  as  were  within  the  jurisdiction  of  the  sheriff  (a).  The 
pleas  belonging  to  the  king's  crown  were,  the  crimen  Icesce  majes- 
tatis,  as  the  death  of  the  king,  or  any  sedition  touching  his  person 
or  the  realm ;  pleas  concerning  the  fraudulent  concealment  of 
treasure  trove ;  pleas  de  pace  dortiini  regis  infractd  ;  pleas  of  homi- 
cide, burning,  robbery,  rape,  and  the  crimen  falsi;  all  which 
offences  were  punished  with  death,  or  the  loss  of  limbs.  Only  the 
crime  of  theft  was  excepted,  which  was  within  the  cognizance  of 
sheriff,  and  determinable  in  the  county  court.  The  sheriff,  in  like 
manner,  in  cases  where  the  lord  of  a  franchise  neglected  to  do  jus- 
tice, had  cognizance  of  medletce,  as  they  were  then  called,  verbera, 

{a)  This  is  a  mistake.  Those  within  the  jurisdiction  of  the  sheriff  were  equally 
pleas  of  the  crown,  and  originally  all  were  within  his  jurisdiction.  The  Leges 
Henrici  Primi  define  some  as  in  misericordia  Regis.  The  laws  of  Canute  had  speci- 
fied some  which  were  not  to  be  confounded  for  those  above  enunciated.  But  theft 
remained  a  plea  of  the  crown,  and  is  so  called  by  Glanville. 

1  Glanv.  lib.  9,  c.  8. 

M 
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and^J^ce  ;  unless  the  party  complaining  addej  as  he  might  if  he 
pleaiedTan  allegation,  depaee  domim  regis  mfracia,  namely,  that 
it  was  against  the  king's  peace.^  . 

Civil  pleas  were  divided  in  the  same  way;  some  being  enter- 
tained in  the  king's  court,  and  others  in  that  of  the  shenft.  In 
the  king's  court  were  determined  pleas  concerning  baronies ;  that 
is  manors  held  of  the  king  in  capite;  pleas  concerning  advowsons, 
villenage,  dower  unde  nihil ;  complaints  for  breach  ot  fanal  con- 
cords made  in  the  king's  court ;  questions  of  homage,  relicts,  and 
purprestures;  pleas  of  debt  owing  by  lay  persons,  or,  as  they  were 
called,  placita  de  debitis  laicorum.^ 

The  following  civil  pleas  belonged  to  the  sheriffs  court:  pleas 
of  right  to  freehold,  when  the  court  of  the  lord  of  whom  the  land 
was  held,  had  made  default  in  determining  the  right ;  and  ques- 
tions upon  villenage ;  and  these  pleas  were  always  commenced  by 
the  king's  writ. 

Besides  these,  which  were  all  de  propnetate,  there  were  otHer 
pleas  super  possesmone,  which  were  decided  by  recognition  of  jurors. 
Of  all  these  we  shall  speak  in  their  order. 

First,  of  pleas  in  the  king's  court,  or  curia  regis,  as  it  was  then 
called.  When  any  one,  says  Glanville,  complained  to  the  kmg  or 
his  justices  concerning  his  fee  or  freehold,  if  "  the  matter  was  such 
as  was  proper  for  that  tribunal,  or  such  as  the  king  pleased  should 
be  examined  there,  the  party  had  a  writ  of  summons  to  the  sheriff, 
directing  him  to  command  the  wrong-doer  to  restore  the  knd  of 
which  he  had  deforced  the  complainant ;  and  unless  he  did,  to 
summon  him  by  good  summoners  to  appear  before  the  king  or  his 
justices,  at  such  a  day,  to  show  wherefore  he  refused  so  to  do." 
The  following  was  the  form  of  the  writ :  Bex  vice- 
Awritofnght.  ^^^^^^  solutem :  Prmcipe  A.  qubd  sine  dilatione 
reddat  B.  unam  hidam  terrce  in  villa  (naming  it)  unde  idem  B. 
queritur,  qudd  prcedictus  A.  ei  deforceat :  et  nisi  fecerit,  summme 
eum  per  bonos  summonitores,  qudd  sit  ibi  coram  me  vel  justitianw 
meis  in  crastino  post  octabas  clausi  Baschce  apud  (naming  the 
place  where  the  court  sat)  ostensurus  quare  non  fecerit,  et  habeas 
ibi  summonitores,  et  Jioc  breve.  Teste  Banulpho  de  Olanvilla  apud 
Clarendon.^ 

At  the  appointed  day  the  party  summoned  either  came  or  not, 
or  sent  a  messenger  to  essoin^  him,  that  is,  to  make  an  excuse  for 

1  In  this  distinction  between  the  sheriff's  jurisdiction  and  that  of  the  king,  we  see  the 
reason  of  the  allegation  in  modern  indictments  and  writs,  m  et  a/rmis  of  "the  kings 
crown  and  dignity,"  "the  king's  peace,"  and  "the  peace;"  this  last  expression  being 
sufficient,  after  "the  peace  of  the  sheriff"  had  ceased  to  be  distinguished  as  a  separate 
jurisdiction.  Glanville,  lib.  1,  c  1,  2.  [This  is  a  mistake.  The  criminal  pleas  before 
the  sheriff  were  equally  pleas  of  the  crown,  and  Glanville  so  treats  them.  The  sheriff, 
in  criminal  cases,  was  the  king's  justice.] 

"  Glanv.  Ub.  1,  c.  3.  »  Glanv.  lib.  1,  c.  6. 

*  Essamum,  or  Exonium,  says  Spelman  :  ex  privativum,  et  soing,  cura ;  ab  angustia, 
curS,  vel  labore  liberare  ;  which  is  a  more  probable  derivation  than  eio/iwirdaj. ;  though 
it  should  signify  to  excuse  by  means  of  an  oath ;  which,  to  be  sure,  is  the  precise  nature 
of  an  Efcsoin.     Vide  Spelm.  voce  Essoniare. 
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his  not  coming.  If  he  neither  came,  nor  sent  an  essoin,  the  de- 
mandant was  to  appear  in  court,  and  wait  his  adversary  for  three 
days.  If  he  did  not  appear  at  the  fourth  day,  and  the  summoners 
offered  to  prove  they  had  duly  summoned  him,  another  writ  of 
summons  issued,  appointing  his  appearance  in  fifteen  days  at  least ; 
and  thifi  writ  required  him,  as  well  to  answer  upon  the  merits  of 
the  complaint,  as  for  his  contempt  in  disobeying  the  first  summons. 
When  three  writs  in  this  form  had  issued,  and  he  neither  appeared 
nor  sent  any  one  to  essoin  him.  his  land  was  taken  into  the  king's 
hands,  and  so  it  remained  for  fifteen  days ;  and  if  he  did  not  ap- 
pear within  that  time,  the  seisin  of  it  was  adjudged  to  the  com- 
plainant, nor  could  the  owner  have  any  remedy  to  recover  it,  but 
by  writ  of  right:  yet  if  he  appeared  within  those  fifteen  days,  and 
was  willing  to  replevy  the  land,  he  was  commanded  to  come  again 
on  the  fourth  day,  and  right  should  be  done ;  when,  if  he  appeared 
the  seisin  was  restored.  Indeed,  if  he  had  appeared  at  the  third 
summons,  and  acknowledged  all  the  former  summonses,  he  would 
lose  the  seisin  of  his  land,  unless  he  could  produce  a  writ  from  the 
king  to  the  justices,  declaring  that  he  had  been  in  the  king's  ser- 
vice at  the  time  appointed  by  the  court,  and  commanding  that  he 
should  not  be  held  as  a  defaulter,  nor  sufi'er  as  such.^ 

If  the  party  denied  that  he  was  summoned,  he  was  to  swear  it 
duodecimo,  manu  ;  and  at  the  appointed  day,  should  any  of  the 
jurors  who  were  to  swear  it,  fail,  or  any  be  lawfully  excepted  to, 
and  no  other  put  in  his  place,  that  very  instant  the  defendant  lost 
the  seisin  of  his  land,  as  a  defaulter.  If  he  disproved  the  sum- 
mons in  the  above  way,  he  was,  the  same  day,  to  answer  to  the 
action. 

Thus  far  of  appearance  and  non-appearance :  next  as  to  essoins. 
If  the  party  did  not  appear  at  the  first  summons,  but  . 

sent  a  reasonable  essoin,  it  would  be  received :  and  he 
might,  in  like  manner,  essoin  himself  three  times  successively. 
The  causes  of  excuse,  called  essoins,  allowed  in  the  king's  court, 
were  many.  The  principal  essoin  was  that  de  infirmitate.  This 
was  of  two  kinds:  one  was,  de  infirmitate  veniendi ;  the  other, 
de  infirmitate  reseantisce  ;  of  which  the  first  was  called  afterwards, 
de  mah  veniendi  ;  the  latter,  de  mak>  lecti. 

If  at  the  first  summons  the  essoin  de  infirmitate  veniendi  was 
cast,  it  was  in  the  election  of  the  complainant,  upon  his  appearing 
in  court,  to  demand  from  the  essoniator,  or  person  who  made  it,  a 
lawful  proof  of  the  essoin,  on  the  very  day ;  or  that  he  should  find 
pledges,^  or  make  a  solemn  engagement  to  bring  a  warrant  or 
proof  of  the  essoin,  that  is,  the  principal  summoned,  at  a  day 
appointed.  And  in  this  manner  might  the  tenant  be  essoined 
three  times  successively.  If  he  did  not  come  at  the  third  day, 
nor  send  an  essoin,  the  court  awarded  that  he  should  appear  on 

1  Glanv.  Ub.  1,  o.  7,  8. 

^  GlanTille's  words  are  :  vel  plegium  inveniet,  velfidem  dabit. 
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another  day,  in  person,  or  hj  a  sufficient  attorney  (or  responsalis, 
as  he  was  then  called),  who  would  be  received  ad  lucrandum  vel 
perdendum  in  his  place.  If  the  party  summoned  appeared  on  the 
fourth  day,  after  three  essoins,  and  avowed  them  all,  he  was  re- 
quired to  prove  the  truth  of  them  by  his  own  oath  and  that  of 
another,  and  on  the  same  day  was  to  answer  to  the  action  :  and  if 
he  did  not  appear  at  the  fourth  day,  nor  send  his  attorney,  his 
land  was  taken  into  the  king's  hands,  as  before  mentioned.  There 
issued  also  an  attachment  against  the  essoniators  tanquam  fal- 
sarios,  for  not  performing  the  engagement  they  had  made  for  their 
principal ;  and  in  the  meantime  the  principal  was  summoned,  to 
show  cause  why  he  did  not  avow  and  make  good  what  his  essonia- 
tor  had  engaged  for  in  his  name :  a  summons  went  also  against 
the  pledge  put  in,  as  above  mentioned,  by  the  essoniator,  to  show 
cause  why  he  did  not  produce  the  principal  to  make  good  the 
essoin. 1 

If  the  principal  appeared  within  fifteen  days,  and  was  willing  to 
replevy  the  land,  a  day  was  given  him ;  and  if  he  then  gave  his 
sureties,  he  recovered  his  seisin.  If  he  denied  all  the  summonses, 
and  disproved  them  duodecimo,  manu ;  or  if  he  admitted  the  first, 
avowed  his  three  essoins,  and  on  the  fourth  day  produced  the  above- 
mentioned  writ,  testifying  that  he  was  in  the  king's  service ;  he  could 
in  that  case  recover  seisin  of  the  land ;  but  if  he  did  not  appear 
within  the  fifteen  days,  the  seisin  was  adjudged  to  the  complainant, 
as  before  mentioned.  The  direction  in  the  writ  to  the  sheriff  for 
taking  the  land  in  the  case  of  the  king  was  capias  in  manum 
meam  ;  and  of  that  for  giving  possession  of  it  to  the  complainant 
was  seisias  M.  de  tantd  terra,  &c. 

In  the  same  manner  a  man  might  essoin  himself  three  times  de 
infirmitate  reseantisce,  or  de  malo  lecti;  and  if  the  party  appeared 
not  at  the  third  summons,  the  judgment  of  the  court  was,  that  it 
be  seen  whether  the  infirmity  be  a  languor,  or  not.  For  this  pur- 
pose a  writ  issued,  commanding  the  sheriff  to  send  four  lawful  men 
of  his  county  to  view  the  party :  and  if  they  saw  that  it  was  lan- 
guor, they  were  to  appoint  liim  to  appear,  or  send  his  attorney,  in 
a  year  and  a  day ;  but  if  they  thought  it  not  to  be  a  languor,  they 
were  to  appoint  a  certain  day  of  appearance  for  him  or  his  attorney, 
at  which  time  the  four  viewers  were  likewise  to  appear  and  testify 
their  view.     Two  essoniators  were  necessary  to  make  this  essoin.2 

Per  haps  the  first  two  essoins  might  be  veniendi,  and  the  third 
de  reseantisd;  in  which  case,  persons  were  to  be  sent  to  view 
whether  languor  or  not :  but  if  the  first  two  were  de  reseantisd, 
and  the  third  veniendi,  they  were  adjudged  as  if  all  were  veniendi: 
for  it  was  a  rule,  always  to  judge  according  to  the  nature  of  the 
last  essoin.3 

We  have  seen  that  the  land  of  a  person  who  did  not  appear, 
was  taken  into  the  king's  hands.    It  was  also  the  practice,  if  a 

1  Glanv.  lib.  1,  c.  12-15.  a  IMd.  c.  18,  19:  =  Ibid.  c.  20. 
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person  had  appeared  and  answered,  and  a  future  day  was  given, 
and  at  that  day  he  neither  came  nor  sent  his  attorney,  that  his 
land  should  be  taken  into  the  king's  hands ;  but  Grlanville  states 
this  material  difference,  that  he  could  not  in  this  case  replevy  it ; 
he  was  also  summoned  to  hear  the  judgment  of  the  court  upon  his 
default :  however,  whether  he  appeared  or  not,  he  lost  his  seisin  for 
the  first  default,  unless  he  could  avoid  the  summons  by  the  before- 
mentioned  writ  de  servitio  regis.  A  person  who  had  answered  in 
court  and  departed  in  a  lawful  way,  might  recur  to  the  three  essoins, 
unless  there  was  any  agreement  to  waive  them. 

If  a  person  had  essoined  himself  once,  and  at  the  second  day  he 
neither  came  nor  essoined  himself,  we  have  seen  that  a  writ  issued 
to  the  sheriff  to  attach  the  essoniator  tanqunm  falsanum,  as  be- 
fore mentioned.  1  That  the  essoniator  might  be  treated  with  a 
reasonable  fairness,  he  also  was  allowed  to  essoin  himself.  Thus, 
if  any  obstacle  happened  to  retard  him  in  going  to  essoin  his  prin- 
cipal, so  that  he  could  not  get  to  the  court  at  the  appointed  day,  he 
had  till  the  fourth  day,  as  his  principal  had ;  and  if  any  one  came 
within  that  time  to  essoin  him,  he  was  received  in  like  manner  as 
the  essoniator  of  the  principal.2  The  principal  might  also,  if  he 
pleased,  send  a  second  essoniator,  who  was  to  state  to  the  court  the 
excuse  of  the  principal,  that  he  sent  that  excuse  by  an  essoniator 
who  was  detained  by  accidents  on  the  road,  and  that  he  would 
prove  this  as  the  court  should  award.3  In  all  cases  of  essoins,  if 
the  adverse  party  had  departed,  upon  a  day  having  been  given  by 
the  essoniator,  the  appearance  of  the  principal  within  the  fourth 
day  signified  nothing :  for  the  day  given  by  the  essoniator  must 
still  be  observed.* 

Thus  far  of  the  essoins  de  mfirinitate  veniendi,  and  de  infirmitate 
reseantisce  ;  or,  as  they  have  since  been  called,  de  malo  veniendi, 
and  de  malo  lecti.  Glanville  mentions  several  others ;  as  that  de 
ultra  mare  ;  upon  which  the  party  had  at  least  forty  days.  An- 
other was,  suhita  aquarum  inundatio,  or  the  like  unexpected 
accident,  which  was  allowed  to  save  the  four  days.^  Another  was 
called  per  servitium  regis ;  and  in  that  case  the  plea  was  put 
without  a  day,  till  the  party  returned  from  the  service  he  was  on : 
wherefore  this  was  never  allowed  to  those  who  were  constantly  in 
the  service  of  the  king,  such  persons  being  left  to  the  ordinary 
course  of  the  court.  This  essoin  de  servitio  regis  lay  only  for 
persons  in  the  king's  service  before  the  plea  was  commenced.  If 
any  went  into  the  king's  service  after  the  plea  commenced,  and 
essoined  himself,  there  was  this  difference,  whether  he  was  there 
per  mandatum  regis  ex  necessitate,  or  ex  voluntate,  without  any 
mandate.  In  the  former  case,  the  above-mentioned  order  was 
observed,  and  the  plea  was  put  sine  die :  in  the  latter,  it  was  not. 
Another  distinction  was  made,  whether  the  service  was  tdtra  mare, 

1  Glanv.  lib.  1,  c.  20,  21.  =  lUd.  c.  21,  22.  '  Ibid.  c.  23. 

*  IMd.  0.  24.  '  Hid.  a.  25,  26. 
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or  citra  mare:  if  the  former,  he  had  the  usual  forty  days,  and  was 
expected  at  the  expiration  of  them  to  appear  and  show  the  king's 
writ,  as  we  have  before  seen :  in  the  latter,  it  was  at  the  discretion 
of  the  justices  to  give  a  less  or  a  greater  time,  as  they  thought  it 
best  suited  the  king's  service. i 

There  was  an  essoin  per  infirmitatem,  which  infirmity  must  be 
such  as  had  happened  since  the  party  arrived  in  the  town  where 
the  court  was.  In  this  case  the  court  ordered  that  he  should  ap- 
pear the  next  day,  and  so  on  for  three  days  successively ;  and  if  he 
made  the  same  excuse  the  third  day,  then  four  knights  were 
directed  by  the  court  to  attend  and  see  whether  he  was  able  to . 
make  his  appearance  or  not :  if  not,  and  they  testified  the  same  in 
court,  he  had  a  respite  for,  at  least,  fifteen  days.  2 

Another  essoin  was  de  esse  in  peregrinatione.  There  was  a  dis- 
tinction in  this  case,  as  in  that  of  the  king's  service,  whether  the 
party  had  commenced  his  journey  before  the  suit,  or  since.  If  he 
had  been  summoned  first,  the  proceeding  took  its  course,  as  before 
stated  :  if  not,  then  there  was  a  difierence,  whether  his  journey  was 
towards  Jerusalem  or  otherways.  In  the  former  case,  he  had  a 
respite  of  a  year  and  a  day,  at  least ;  in  other  cases,  the  respite  lay 
in  the  discretion  of  the  justices.^ 

Having  considered  the  circumstances  relating  to  the  tenant's 
Of  na  ^PP'^^rance  in  court,  let  us  pause  a  while,  and  look  back 

■  to  the  nature  of  the  writ  which  was  to  compel  this  ap- 
pearance, and  the  method  taken  for  its  execution.  The  writ  of 
summons  had  in  it  this  clause  addressed  to  the  sheriff,  "  et  habeas 
ihi  summonitores,  et  hoc  hreve :"  in  consequence  of  which  the  first 
inquiry,  when  the  demandant  offered  himself  at  the  appointed  day 
in  court,  was  whether  the  sheriff  had  there  the  writ  and  the  sum- 
moners.  If  he  had,  and  the  summons  was  proved,  they  proceeded 
as  before  mentioned  ;  but  if  the  sheriff  did  not  appear  within  the 
fourth  day_  (which  was  allowed  also  to  the  tenant),  then  there 
issued  a  writ  de  secundd  summonitione,  directing  him  to  summon 
the  tenant,  and  to  appear  himself  and  show  cause  why  he  did  not 
summon  hini  upon  the  first  writ.  This  contained  the  first  writ  of 
summons,  with  the  addition  of  this  clause :  et  tu  ipse  sisibi  osten^ 
sums  quare  illam  summonitionem  ei  non  feceris,  sicut  tibi  prce- 
ceptum  fuit  per  aliud  breve  meum,  et  habeas  ibi  hoc  breve,  et  illud 
aliud  breve.  If  the  sheriff  came  at  the  day,  and  confessed  that  he 
had  not  executed  the  writ,  he  was  then,  as  they  termed  it,  in 
misericordid  regis,  that  is,  he  was  amerced  ;  the  demandant  lost  a 
day  without  effect,  and  the  tenant  was  to  be  summoned  again :  but 
if  the  sheriff  averred  that  he  commanded  lawful  summoners  to 
make  the  first  summons,  and  they,  being  present,  admitted  it,  they 
as  well  as  the  sheriff  were  amerced,  if  they  had  not  obeyed  it.  But 
if  they  denied  that  the  sheriff  gave  them  charge  of  the  summons, 
then  there  was  a  distinction,  whether  the  sheriff  gave  it  in  the 

1  Glany.  lib.  1,  o.  27.  a  Ibid.  c.  28.  a  Ibid.  a.  29. 
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county-court  or  not.  Such  matters  ought,  properly,  to  be  trans- 
acted in  that  court ;  and  if  the  plea  was  commenced  some  time 
before  the  county-courtj  Grianville  says,  attachiabitur  usque  ad 
comitatum,  and  then  a  complete  summons  was  to  be  made.  If, 
then,  the  summoners  had  been  enjoined  in  the  county,  and  it  was 
so  proved,  the  summoners  were  amerced ;  for  this  was  a  solemn 
act,  which  they  would  not  be  allowed  to  deny:  if  out  of  the 
county,  and  they  denied  the  command,  then  the  sheriff  alone  was 
amerced,  for  executing  the  writ  in  a  private  and  improper  manner : 
for  aU  public  acts,  such  as  enjoining  summons  to  be  made,  taking 
pledges  of  prosecuting,  and  pledges  de  stando  ad  rectum,  ought  to 
be  transacted  in  a  public  manner,  that  there  might  be  no  debate 
concerning  such  prefatory  process ;  a  circumstance  which  would 
lead  to  great  impediments  in  suits.  If  the  summoners  were  not 
present  at  the  appointed  day,  but  sent  their  essoniators,  who 
essoined  them  ;  and  added,  that  thejr  had  properly  summoned  the 
party  ;  in  that  case,  the  first  day  was  considered  as  not  lost  to  the 
demandant,  and  the  summoners  were  amerced  for  not  appearing 
and  proving  the  summons,  as  was  enjoined  them,  unless  they 
could  excuse  themselves  by  the  king's  writ  de  servitio.  It  should 
be  remembered,  that  one  or  other  of  the  summoners  might  excuse 
himself  at  the  first  day ;  and  in  that  case  the  first  day  was  not 
considered  as  lost  to  the  demandant.^ 

Such  was  the  proceeding  where  the  tenant  was  simply  summoned, 
without  any  pledges  being  given.  It  may  be  proper  to  of  attach- 
mention  in  this  place,  what  the  process  would  be,  when  '^^^*- 
an  attachment  was  necessary.  If  the  suit  was  of  a  kind  to  make  it 
necessary  for  the  tenant  to  find  pledges  de  stando  ad  rectum  for  his 
appearance  (as  was  the  case  in  pleas  for  breach  of  a  final  con- 
cord made  before  the  king  or  his  justices,  and  for  novel  disseisin), 
and  these  pledges  had  been  recorded  in  the  county  court,  or  before 
the  justices ;  then  if  the  tenant  did  not  appear,  nor  essoin  himself, 
the  pledges  were  adjudged  to  be  amerced,  and  further  pledges  were 
required,  to  engage  for  his  answering  to  the  suit.  This  was  to  be 
done  three  times ;  and  if  he  did  not  come  at  the  third  summons, 
his  land  was  taken  into  the  king's  hands,  in  like  manner  as  before 
mentioned  ;  and  the  pledges  likewise  were  amerced,  and  summoned 
to  appear  in  court  at  a  certain  day,  in  order  to  hear  the  judgment. 
This  was  the  course  of  attachment  in  civil  causes :  but  in  criminal 
ones,  as  in  those  depace  domini  regis  in/ractd,  if  the  party  did  not 
appear  at  the  third  summons,  there  issued  a  capias  to  take  the  body, 
the  pledges  being  amerced  as  in  the  former  cases.  ^ 

Thus  far  of  the  default  of  the  tenant.  If  the  demandant  did  not 
appear  at  the  first  day,  he  might  essoin  himself  in  like  manner  as 
the  tenant.  If  he  neglected  both,  the  tenant  was  dismissed  sine 
die  ;  so,  however,  as  that  the  demandant  might  institute  another 
suit  for  the  same  cause  of  action.     But  as  to  this,  and  the  conse- 

1  Glanv.  lib.  1,  c.  30,  31.  *  Ibid.  c.  31.  i 
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quence  of  the  tenant's  default,  there  was  a  diversity  of  opinions  in 
G-lanville's  time.  Some  held,  that  he  only  lost  his  first  writ,  with 
his  costs  and  expenses,  but  not  his  action  ;  so  that  he  was  at  liberty 
to  commence  another:  others  thought  he  lost  his  action  totally, 
without  any  right  of  recovery ;  and  that  he  should  be  amerced  for 
his  contempt  of  court.  Others  were  of  opinion,  that  he  lay  at  the 
king's  mercy,  whether  he  should  be  admitted  to  bring  his  action 
again.  In  either  case,  if  the  demandant  had  found-  pledges  de 
clamore  suo  prosequendo,  as  was  the  case  in  some  suits,  his  pledges 
were  likewise  to  be  amerced.  Grianville  further  adds,  that  in 
criminal  matters  and  those  relating  to  the  peace,  where  the  king 
had  an  interest,  as  he  was  bound  to  prosecute,  his  body  was  to_  be 
taken  and  kept  in  custody  until  he  prosecuted  his  appeal :  besides 
which,  his  pledges  were  still  to  be  amerced.l  If  both  demandant 
and  tenant  were  absent  at  the  day,  it  was  in  the  discretion  of  the 
king  or  his  justices  to  proceed^ against  both ;  against  the  tenant  for 
contempt  of  court,  and  the  demandant  for  false  claim.  2 

When  obedience  had  been  paid  to  the  writs  of  summons,  and 
both  parties  were  in  court,  the  demandant  made  his  demand  of  the 
land  in  question  ;  and  then  the  tenant  might,  if  he  pleased,  pray  a 
view  of  the  land.  If  the  tenant  had  no  other  land  in  the  same  vill, 
the  view  was  made  without  delay  ;  but  if  he  had,  the  tenant  was 
respited,  and  another  day  given  in  court.  When  he  departed  in 
this  manner  from  court,  he  might  claim  three  essoins  ;  and  a  writ 
was  directed  to  the  sheriff  to  send  liberos  et  legales  homines  (not 
specifying  any  number)  of  the  vicinage  of  the  vill  to  view  the  land 
in  question,  and  to  have  four  of  them  to  certify  their  view  to  the 
court.3 

After  the  three  essoins  accompanying  the  view,  and  after  both 
parties  had  appeared  in  court ;  then  the  demandant  was  to  set 
forth  his  claim  in  the  following  manner :  Peto,  &c.,  "I  demand 
against  B.  one  hide  of  land  in  such  a  vill  (naming  it)  as  my  right 
and  inheritance,  of  which  my  father  (or  grandfather,  as  it  might 
be)  was  seised  in  his  demesne  as  of  fee,  in  the  time  of  Henry  I.  (or 
after  the  first  coronation  of  the  king,  as  it  might  be),  and  from 
which  he  received  produce  to  the  value  of  fifty  shillings  at  least 
(as  in  corn,  hay,  and  other  produce)  ;  and  this  I  am  ready  to  prove 
Counting  upon  by  this  my  free  man  John :  and  if  anything  should 

the  writ.  happen  to  him ;  by  him,  or  him  "  (for  he  could  name 
several,  though  only  one  could  wage  battle)  "  who  saw  and  heard 
this."  Or  he  might  conclude  in  this  form :  "  and  this  I  am  ready 
to  prove  by  this  my  free  man  John,  whom  his  father,  on  his  death- 
bed, enjoined,  by  the  faith  a  son  owes  a  father,  that  if  he  ever 
heard  of  any  plea  being  moved  concerning  this  land,  he  would  de- 
raign  (or  prove)  this,*  as  what  his  father  had  seen  and  heard."* 

1  Glanv.  lib.  1,  o.  32.  '  Ibid.  c.  33.  s  ji^^_  iii,_  2,  c.  1,  2. 

«  Glanville'a  words  are  :  Boc  dirationaret,  ticut  id  quod  pater  sum  vidit,  el  audivit. 
"  Glanv.  lib.  2,  0.  3. 
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This  was  the  manner  in  which  the  demandant  spread  out  the  sub- 
stance of  his  writ ;  and  his  reliance  was  always  upon  the  testimony 
de  visu  et  auditu. 

After  the  demandant  had  thus  made  his  claim,  it  was  in  the 
election  of  the  tenant,  whether  he  would  defend  by  duel, 
or  avail  himself  of  the  privilege  granted  by  the  king's 
late  statute,  and  demand  that  a  recognition  should  be  made,  which 
of  the  two  had  the  greatest  right  to  the  land.  If  he  chose  the 
duel,  he  was  to  defend  his  right  de  verbo  in  verbum,  as  the  demand- 
ant had  set  it  forth  ;  either  in  person,  or  by  some  fit  champion. 
It  was  a  rule,  that  when  the  duel  was  once  waged,  the  tenant 
could  not  claim  the  benefit  of  the  new  law. 

After  the  duel  was  waged,  the  tenant  might  essoin  himself  three 
times,  as  for  himself ;  and  in  addition  to  these,  three  times  in  re- 
spect of  his  champion.  When  all  these  essoins  were  elapsed,  the 
demandant  was  to  bring  his  champion  into  court,  ready  for  the  en- 
gagement :  the  champion  was  to  be  the  same  person  upon  whom 
he  put  the  proof  in  his  claim :  nor  could  he  put  any  one  in  his 
place  after  the  duel  was  once  waged.  If  he  who  waged  the  duel 
happened  to  die,  and  that  was  declared  by  the  voice  of  the  vicin- 
age, he  might  recur  to  one  of  the  others  named  in  the  claim  ;  or 
even  a  stranger,  if  that  stranger  was  qualified  to  be  a  proper  wit- 
ness ;  for  that  qualification  was  always  required  in  the  champion 
of  the  demandant.  But  this  was  only  where  the  champion  died 
by  a  natual  death  ;  for  if  it  happened  by  any  fault  or  neglect  of  his 
own,  no  other  could  be  substituted  in  his  place,  and  the  demandant 
lost  his  suit.  Grlanville  states  it  as  a  question,  whether  the  de- 
mandant's champion  himself  could  nominate  any  one  in  his  place  ; 
and  he  thought,  that  by  the  old  and  established  custom  of  the 
realm,  he  could  not  appoint  any  one,  except  his  son  born  in  lawful 
wedlock. 

As  we  before  said,  the  champion  of  the  demandant  must  be  a 
person  who  could  be  a  proper  witness  of  the  matter  in  question  per 
visum  et  auditum  ;  the  demandant  of  consequence  could  not  be 
his  own  champion ;  but  the  tenant  might  defend  himself  either  in 
person,  or  by  another  fit  champion.  If  the  champion  of  the  tenant 
died,  it  was  a  question  what  was  to  be  done  ;  whether  the  tenant 
might  defend  himself  by  some  other,  or  was  to  lose  his  suit,  or 
only  seisin  of  the  land :  Glanville  thought  it  was  to  be  ordered 
exactly  as  in  case  of  the  demandant's  champion  dying. 

It  sometimes  happened,  that  the  champion  was  a  person  hired 
for  a  reward.  This  was  a  good  cause  of  exception ;  and  if  the 
adverse  party  offered  to  prove  it  by  one  who  saw  the  reward  given, 
he  was  to  be  heard  to  this  point ;  and  the  duel  in  the  meantime  was 
deferred.  If  the  champion  of  the  demandant  was  convicted  of  this 
charge,  or  was  vanquished  in  the  duel  upon  the  point  of  right,  the 
demandant  lost  his  suit,  and  the  champion  lost  his  legem  terrce ; 
that  is,  he  was  never  after  to  be  received  as  a  witness  to  wage  duel 
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for  any  one ;  though  he  might  in  a  cause  of  his  own,  either  as 
defendant  or  appellant,  in  matters  of  the  peace  and  of  personal 
injury ;  he  might  also  defend  by  duel  his  own  right  to  a  fee  and 
inheritance.  In  addition  to  the  loss  of  his  law,  he  was  to  be  fined 
in  the  penalty  of  sixty  shillings,  nomirie  recreantisce,  on  account  of 
his  cowardice.  If  the  champion  of  the  tenant  was_  conquered,  his 
principal  lost  the  land  in  question,  with  all  the  fruits  and  produce 
found  on  it  at  the  time  of  the  seisin,  and  was  never  to  be  heard 
in  a  court  of  justice  concerning  the  same ;  for  it  was  a  rule,  that 
whatever  was  once  determined  in  court  by  duel,  remained  ever 
after  fixed  and  unalterable.  There,  accordingly,  issued  a  writ  to 
the  sheriff,  qicdd  sine  dilatione  seisias  M.  de  una  Jiidd  terrw,  &c. — 
quia  ea  hida  terroe  adjvdicata  est  ei  in  curia  med  per  finem  dueUi. 
When  the  champion  of  the  demandant  was  conquered,  as  before 
mentioned,  the  tenant  was  quit-claimed^  from  any  right  of  the  de- 
mandant to  recover  against  him. 

This  was  the  course  of  proceeding,  when  the  tenant,  in  a  writ  of 
right,  chose  to  defend  his  right  by  duel.^  But  the  tenant  might 
avail  himself  of  the  provision  lately  made  by  Henry  II.,  and  put 
himself  upon  the  assize ;  to  which  the  demandant  might  consent, 
and  put  himself  also  upon  the  assize. 

If  the  demandant  had  expressed  before  the  justices  in  open 
court^  his  consent  to  put  himself  on  the  assize,  he 
t  e  assize.  ^^^  ^^^  allowed  to  retract,  but  must  stand  or  fall  by 
the  assize,  unless  he  could  show  some  good  cause  why  the  assize 
should  not  pass  between  them.  One  cause  which  might  be  shown, 
was,  that  they  were  of  the  same  blood,  and  descended  from  the 
same  stock  whence  the  inheritance  came.  If  this  was  admitted  by 
the  other  party,  the  assize  was  waived,  and  the  question  was 
argued  and  determined  by  the  court ;  it  being  a  point  of  law,  which 
was  the  nearest  to  the  first  stock,  and  the  heir  with  the  better  title. 
In  this  manner  the  nearest  heir  obtained  the  land,  unless  it  could 
be  shown  that  he  or  his  ancestor  had  any  way  lost  it,  sold  it,  made 
a  gift  of  it,  changed  it,  or  by  any  other  means  had  parted  with  it ; 
and  if  the  cause  was  rested  upon  any  of  these  points  of  fact,  it 
might  be  determined,  says  Glanville,  by  the  duel. 

Suppose  the  person  who  had  put  himself  on  the  assize,  had 
denied  this  impediment  of  relationship  ;  such  a  question  was  tried 
by  calling  into  court  the  common  relations  of  both  parties.  If 
these  agreed  unanimously  that  they  were  related,  it  was  usual  to 
abide  by  this  declaration ;  but  if  one  of  the  litigants  stiU  continued 
to  deny  it  to  be  so,  the  last  resort  was  to  the  vicinage ;  and  if  they 
agreed  with  the  relations,  this  complete  testimony  was  acquiesced 
in.     Should  the  relations  differ  in  their  testimony,  the  vicinage  was 

1  Quietus  clamaAatur  de  ejus  cldmeo.  ^  Glanv.  lib.  2,  o.  4,  5. 

3  So  I  construe  coram  jmtitius  in  banco  sedentibus,  though  this  plirase  has  been  quoted 
by  some  persons  to  show  that,  in  the  time  of  GlanvUle,  there  were  justices  de  bamco,  in 
the  modern  sense  of  those  words ;  a  construction  which  this  passage  wiU  certainly  not 
warrant. 
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in  like  manaer  called  in,  and  their  verdict  was  decisive.  If,  upon 
this  inquisition  being  made,  it  appeared  to  the  court  and  justices 
that  the  parties  were  not  descended  from  the  same  stock,  the 
person  who  made  the  exception  was  to  lose  his  suit.  If  there  was 
no  exception  taken,  then  the  assize  proceeded,  and  its  determina- 
tion was  as  final  as  that  by  duel.i 

Before  we  enter  on  the  proceeding  of  the  assize,  let  us  reflect 
with  GlanvUle  upon  the  nature  and  design  of  this  innovation  upon 
the  old  method  of  trial.  "  The  assize,"  says  that  author,^  "  is  a 
royal  benefit  conferred  on  the  nation  by  the  prince  in  his  clemency, 
by  the  advice  of  his  nobles,  as  an  expedient  (a)  whereby  the  lives  and 
interests  of  his  subjects  might  be  preserved,  and  their  property  and 

(a)  Nevertheless  (whatever  may  be  the  true  reading,  as  to  which  the  Mirror, 
Braoton,  and  Fleta,  all  contemporary  authorities,  support  the  reading  contested  by 
the  author),  it  can  be  clearly  shown  from  history  that  the  constitution  was  not  estab- 
lished either  by  Henry  II.  or  Glanville ;  nor  does  Glanville  say  so,  nor  say  (as  the  author 
svidently  supposes  him  to  mean)  that  there  was  any  formal  ordinance  or  constitution 
establishing  it,  in  this  reign  or  in  any  other.  What  he  says  is  merely  that  it  was  "  a 
constitution  which  the  subject  owes  to  the  administration  of  justice,  under  the  royal 
authority,  with  the  advice  of  his  council,"  that  is,  the  chancellors  and  chief  justiciaries 
for  the  time  being.  There  is  nothing  to  denote  or  indicate  that  Henry  II.  was  par- 
ticularly referred  to,  and  Glanville  himself  was  chief  justiciary,  and  would  well 
know  if  there  was  any  new  ordinance  or  constitution  establishing  the  trial,  and 
would  state  it  if  there  had  been ;  but  he  does  not  state  anything  of  the  kind.  And 
he  speaks  of  the  assize,  all  through  his  work,  as  a  trial  by  twelve  jurors,  who  are 
called  "  recognitors,"  because  they  found  their  verdict  upon  their  own  knowledge  ; 
and  the  trial  is  called  an  assize  merely  because  it  decided  the  right  to  real  property, 
whereas  trial  by  jury  was  a  general  term  applicable  to  all  matters.  The  assize,  then, 
was  simply  trial  by  jury,  regulated  and  adapted  to  the  trial  of  real  actions  in  the 
king's  court.  At  the  Conquest  the  jurisdiction  in  real  actions  was  in  the  county 
courts,  and  then,  as  we  havaSfeen,  the  great  case  of  the  Archbishop  of  Canterbury,  a 
writ  of  right,  was  tried  in  the  county  court  of  Kent,  and  tried  by  a  jury.  And  in  the 
laws  of  Henry  I.,  the  county  court  is  described  as  the  "  curia  regis,"  and  no  allusion 
is  made  to  any  other,  unless  it  be  the  exchequer,  as  a  fiscal  tribunal.  And  in  the 
earlier  and  older  part  of  the  Mirror,  in  like  manner,  the  only  kind  of  court  described 
directs  the  sheriff  to  try  the  case.  It  had,  however,  by  slow  degrees,  been  contrived 
to  bring  the  jurisdiction  into  the  king's  court,  which,  be  it  observed,  at  this  time 
followed  the  king's  household,  wherever  he  was.  And  a  new  procedure  was  required 
to  provide  for  trial  by  jury  in  the  king's  court  of  assizes  of  land  in  another  country. 
That  this  was  all,  is  clear  from  the  fact  that  in  the  reign  of  the  Conqueror  cases  of 
writs  of  right  were  tried  by  juries  in  the  county  court.  Lord  Coke  gives  the  record 
in  the  Kent  case,  and  it  appears  that  it  was  a  writ  of  right.  That,  therefore,  in 
reality  was  just  the  same  proceeding  as  under  the  assize,  and  except  that  the  assize 
was  in  the  king's  court,  and  not  in  the  county,  for  which  reason  Magna  Gharta  pro- 
vided that  the  assizes  should  be  taken  in  the  counties. 

"  Glanv.  lib.  2,  c.  6. 

^  The  words  of  Glanville  are  :  JEst  autem  assisa  regale  quoddam  heineficmm  clementid 
principis,  de  concilia  procerum  popnlis  indultum.  I  quote  this  from  the  last  edition  of 
Glanville,  adhering  to  the  reading  which  is  warranted  by  the  consent  of  the  Harleian, 
Cottonian,  and  Bodleian  manuscripts,  in  opposition  to  the  old  printed  text,  which  reads 
magna  assisa,  &c. ,  an  epithet  which,  I  am  clear,  has  been  interpolated  in  this  and  other 
passages  of  Glanville  by  a  later  hand,  at  a  period  when  the  distinction  between  the  great 
assize  and  other  assizes  had  grown  familiar  among  lawyers.  This  corruption  of  the  text 
in  so  remarkable  a  passage  as  the  present,  has  had  the  effect  of  establishing  a  vulgar 
opinion,  that  the  alteration  made  by  Henry  II.  related  only  to  the  trial  in  the  writ  of 
right ;  an  opinion  which  is  not  warranted  by  the  history  of  this  revolution,  and  which 
is  left  without  any  support,  as  it  should  seem,  when  the  concurring  testimony  of  these 
three  MSS.  is  against  the  insertion  of  this  epithet  in  most  of  the  places  where  it  is  used. 
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rights  enjoyed,  without  being  any  longer  obliged  to  submit  to  the 
doubtful  chance  of  the  duel.  After  this"  (continues  he)  "the 
calamity  of  a  violent  death,  which  sometimes  happened  to  cham- 
pions, might  be  avoided,  as  well  as  that  perpetual  infamy  and  dis- 
grace attendant  upon  the  vanquished,  when  he  had  once  pro- 
nounced the  infestum  et  inverecwndwm  verbum."  The  horrible 
word  here  alluded  to  was  craven  ;  by  which  the  champion  signi- 
fied that  he  yielded,  and  submitted  himself  to  all  the  consequences 
attending  such  a  defeat.  "  This  legal  institution,"  says  Grlanville, 
"  is  founded  in  the  greatest  equity,  and  the  fullest  desire  of  doing 
justice.  For  a  question  of  right,  which,  after  many  and  long 
delays,  can  hardly  ever  be  made  out  by  duel,  is  investigated  with 
despatch  and  ease  by  the  benefit  of  this  constitution.  The  assize 
itself  is  not  clogged  with  so  many  essoins  as  the  duel.  By  this  the 
expenses  of  the  poor  are  spared,  and  the  labour  of  all  is  shortened. 
In  fine,  as  the  credit  of  many  fit  witnesses  has  a  greater  infiuence 
in  judicial  inquiries  than  that  of  one  only ;  so  this  constitution 
contains  in  it  more  justice  than  the  duel.  The  duel  proceeds  upon 
the  testimony  of  one  witness  only  (a) ;  this  constitution  requires 
the  oaths  of  at  least  twelve  lawful  men."  l  Such  is  the  manner  in 
which  Glanville  speaks  of  the  institution  of  the  assize. 

The  proceeding  by  assize  was  thus:  The  party  who  had  put 
himself  upon  the  assize,  sued  out  a  writ  de  pace  habendd.  This 
was  to  prohibit  the  lord  (if  the  suit  was  in  the  lord's  court)  from 
entertaining  any  suit,  in  which  the  duel  had  not  been  already 
waged,  between  the  same  parties  for  the  same  land,  because  one  of 
the  parties  had  put  himself  upon  the  king's  assize  and  had  prayed  a 
recognition  to  be  made,  who  had  the  most  right.^  Upon  this,  the 
demandant  came  to  the  court,  and  prayed  another  writ,  whereby 
four  lawful  knights  of  the  county  might  be  directed  to  choose  twelve 
lawful  knights  of  the  vicinage,  who  should  say  upon  their  oaths, 
which  party  had  most  right  to  the  land  in  question.  As  this  is  the 
first  process  for  the  return  of  jurors  of  which  we  have  any  mention, 
it  may  be  proper  to  insert  it  at  length.  It  ran  in  these  words :  Bex 
vicecomiti  salutem.  Summone  per  honos  summoiiitores  quatuor 
legates  milites  de  vicineto  de  Stoke,  qudd  sint  ad  clausum  PascJice 
coram  me  vel  justitiis  meis  apud  Westmonasterium  ad  eligendum 

(a)  Here  the  author  has  misunderstood  GlanyiUe.who  says  that  the  trial  by  duel 
proceeds  upon  the  oath  of  one  juror  only,  each  of  the  parties  being  sworn  to  the 
truth  of  his  case,  and  hence  the  very  title  of  the  mode  of  trial  in  the  Mirror  is 
"  Juramentum  Duelli  "  {a.  iii.  s.  24).  And,  as  our  author  elsewhere  says,  though  he 
constantly  forgets,  the  jurors  were  witnesses.  Hence,  when  Glanville  goes  on  to 
say  that  in  the  assize  there  must  be  the  oaths  of  twelve  men,  he  means  that  they  are 
jurors,  for  what  were  jurors  but  men  sworn?  And  hence  in  other  passages,  wherever 
he  speaks  of  the  assize,  he  speaks  of  it  as  tried  by  twelve  jurors  {mde  lib.  xiii.,  c. 
vii.,  lib.  c.  11).  Therefore  the  assize  was  simply  trial  by  jury  instead  of  trial  by 
battle.  The  trial  was  called  the  recognition,  for  the  very  reason  that  as  jurors 
found  their  verdict  at  that  time  upon  their  own  knowledge,  they  were  said  to  recog- 
nise ;  and  so  were  recognitors ;  but  they  were  for  that  very  reason  jurors. 
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super  sacramentum  suum  duodecim  legates  militesde  eodem  vicineto, 
qui  meli'Us  veritatem  sciant,  ad  recognoscendum  super  sacramen- 
tum suum  utriim  M.  aut  R.  majus  jus  habeat  in  una  hidd  terrce  in 
Stoke  quam  M.  clamat  versus  B.  per  breve  meum,,  et  unde  R.  qui 
tenens  est,  posuit  se  in  assisam  meam,  et  petit  recognitionem  fieri, 
quis  eorum  majus  jus  habeat  in  terra  ilia,  et  nomina  eorum  in- 
breviari  facias.  Et  summone  per  bonos  summonitores  R.  qui 
terram  illam  tenet,  quod  tunc  sit  ibi  auditurus  illam  electionem,  et 
habeas  ibi  summonitores,  &c. 

At  the  day  appointed  the  tenant  might  essoin  himself  three 
times ;  for  it  was  a  rule,  that  as  often  as  either  party  appeared  in 
court,  and  did  what  he  was  commanded  by  the  law  to  do,  he  might 
again  recur  to  his  three  essoins.  But  if  this  was  allowed,  the  con- 
,sequence  would  be,  that  as  many  or  more  essoins  would  intervene 
in  the  proceeding  by  the  assize  than  by  duel,  which  would  ill  agree 
with  what  we  have  just  said  about  the  conciseness  of  this  new 
method.  For  suppose  the  tenant  essoined  himself  three  times,  on 
the  election  of  the  twelve  knights  by  the  four ;  afterwards  when  he 
appeared  in  court,  some  or  other  of  the  four  knights  might  essoin 
himself;  and  then,  after  these  essoins,  the  tenant  might  again 
essoin  himself  afresh ;  so  that  the  assize  would  hardly  ever  be 
brought  to  any  effect:  it  was  therefore  necessary  to  defeat  the 
operation  of  the  above  rule,  in  this  instance.  A  constitution  was 
accordingly  passed,  enabling  the  court  to  make  order  for  removing 
these  obstacles,  and  expediting  the  proceeding;  in  pursuance  of 
which,  when  the  four  knights  appeared  at  the  appointed  day  in 
court,  ready  to  choose  the  twelve  knights,  they  were  authorised, 
whether  the  tenant  appeared  or  not,  to  proceed  to  the  election.  If 
he  had  been  present,  he  might  make  a  lawful  exception  to  any  of 
the  twelve ;  and  therefore  the  court  would,  in  his  absence,  direct 
more  than  twelve  to  be  elected,  that  when  he  appeared,  he  might 
have  a  greater  chance  to  find  twelve  unexceptionable  jurors. 
Jurors,  says  Glanville,  might  be  excepted  against  in  the  same 
manner  as  witnesses  were  rejected  in  the  court  christian ;  jurors 
being  in  fact  only  witnesses,  and  the  testimony  of  witnesses  being 
always  considered  as  a  matter  of  canonical  regulation. 

So  desirous  were  they  of  avoiding  delay,  that  upon  the  tenant 
appearing,  if  all  the  four  knights  did  not  appear,  yet  by  the  advice 
of  the  court,  and  assent  of  parties,  one  of  the  knights,  taking  two 
or  three  others  of  the  county  then  in  court,  though  not  summoned, 
might  proceed  to  elect  the  twelve :  though,  to  avoid  all  cavil,  and 
in  order  to  have  enough  to  make  the  election,  they  usually  had  the 
caution  to  call  six  or  more  knights  to  court.  In  all  such  points, 
the  discretion  of  the  court  was  suffered  to  govern  the  established 
course  of  proceeding ;  which,  says  Glanville,  the  king  or  his  justices 
might  temper  and  accommodate  to  the  equity  of  the  case  then 
before  them.^ 
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When  the  twelve  knights  were  elected,  they  were  summoned  by 
the  following  writ :  Bex  vicecomiti  salutem.  Summone  per  bonos 
summonitores  illos  duodecim  milites,  scilicet,  A.  B.  &c.,  quod  sint 
die,  dec,  coram  me  vel  justiiiis  meis  ad,  &c.,  parati  sacramenio 
recognoscere  utrilm  B.  vel  N.  majus  Jus  habeat  in  una  hidd  terrce, 
quam  prmdictus  B.  qui  clamat  versus  prcedictum  N.  ei  unde 
proedictus  N.  qui  rem.  illam  tenet,  posuit  se  in  assisam  nostrum,  et 
petiit  inde  recognitionem,  quia  eorum  majus  jus  habeat  in  repetitd  ; 
et  interim  terram  illam,  unde  exigitur  servitium,  videant:  et  sum- 
mone per  bonos  summonitores  N.  qui  rem  ipsam  tenet,  qudd  tunc  sit 
ibi  auditurus  illam  recognitionem.  At  the  day  appointed  for  the 
knights  to  make  their  recognition,  no  essoin  could  be  cast  by  the 
tenant,  nor  was  his  presence  necessary :  as  he  had  once  put  himself 
upon  the  assize,  he  had  now  nothing  to  say  why  the  recognition 
should  not  proceed.  It  was  different  with  regard  to  the  demand- 
ant ;  for  if  he  essoined  himself,  which  he  might  do,  the  assize 
remained  for  that  day,  and  another  day  was  given :  for  it  was  a 
rule,  that  though  any  one  might  lose  by  bis  default  of  appearance, 
yet  no  one  should  gain  anything  if  not  present  in  court.  Perdere 
potest  quis  propter  defaltum,  Ittcrari  verb  nemo  potest  omnind 
absens.'^ 

The  assize  being  about  to  make  their  recognition,  it  is  next  to 
be  considered  how  they  were  enabled  to  do  it.  Now,  some,  or  all, 
might  know  the  truth  of  the  matter,  or  all  might  be  ignorant  of  it. 
If  none  of  them  knew  anything  of  the  matter,  and  they  testified 
the  same  in  court,  upon  their  oaths ;  the  court  resorted  to  others, 
till  they  found  those  who  did  know  the  truth.  If  some  were  ac- 
quainted with  the  fact,  and  some  not,  the  latter  were  rejected,  and 
others  called  in,  till  twelve  at  least  were  found  who  could  agree. 
Again,  if  some  were  for  one  of  the  parties,  and  some  for  the  other, 
fresh  jurors  were  to  be  added  till  twelve  were  found  who  agreed  in 
opinion  for  one  of  the  parties.  It  is  to  be  observed,  that  all  who 
were  called  in,  were  to  swear  that  they  would  not  speak  what  was 
false,  nor  knowingly  be  silent  as  to  what  was  true ;  and  the  know- 
ledge they  were  expected  to  have  of  the  matter  must  have  been 
from  what  they  themselves  had  seen  or  heard,  or  from  declarations 
of  their  fathers,  and  such  evidence  as  claimed  equal  credit  with 
that  of  their  own  ears  or  eyes.  Per  proprium  visum  suum,  et 
auditum,  vel  per  verba  patrum  suorum,  et  per  talia  quibus  fidem 
teneantur  habere  utpropriis.^ 

When  the  twelve  knights  were  agreed  in  the  truth,  they  then 
proceeded  formally  to  recognise,  whether  the  demandant  had  most 
right  in  the  thing  in  question.  If  they  said  the  tenant  had  most 
right,  or  said  that  which  satisfied  the  king  or  his  justices  that  he 
had  most  right,  then  the  judgment  of  the  court  was,  that  he  should 
go  quit  of  the  demandant  for  ever,  so  as  the  demandant  should 
never  be  heard  again  in  court  with  effect ;  for  a  suit  once  lawfully 
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determined  by  the  king's  great  assize,  could  never  be  stirred 
again  on  any  occasion  whatever.  If  the  assize  were  of  opinion  for 
the  demandant,  and  the  court  gave  judgment  accordingly,  then 
the  adversary  lost  the  land  in  question,  with  all  its  fruits  and 
profits  found  there  at  the  time  of  the  seisin.^ 

Upon  this  there  issued  a  writ  of  execution,  quod  seisias  I^.  de 
unci  hidd,  die,  quia  idem  N.  dirationavit  terram  ilium  in  curia 
med  per  recognitionem,  &c.^  reciting  the  mode  of  trial,  as  the 
before-mentioned  writ  of  seisin  did  the  duel.  We  may  here 
notice,  that  the  duel  and  assize  had  become  so  co-extensive  in  their 
consequences,  as  for  it  to  grow  into  a  rule,  that  the  duel  should 
not  be  where  the  assize  was  not  allowed,  nor  the  assize  where  there 
was  no  duel.3  Assizes  lay  concerning  services,  land,  demands  of 
service,  rights  of  advowson,  and  that  not  only  against  a  stranger, 
but  even  against  a  lord* 

The  regal  constitution  by  which  the  assize  was  appointed  (a),  had 
also  ordained  a  punishment  for  jurors  temere  jurantum,  or  who 
swore  falsely.  If  any  were  proved,  or  confessed  themselves,  guilty 
of  perjury,  they  were  to  be  spoiled  of  all  their  chattels  and  movables, 
which  were  forfeited  to  the  crown ;  but  they  were  permitted  by 
the  clemency  of  the  king  to  retain  their  freeholds ;  they  were  to  be 
thrown  into  prison,  and  be  there  detained  for  a  year  at  least ;  they 
were  to  lose  the  legem  terrce,  or,  in  other  words,  incur  the  brand  of 
perpetual  infamy.s 

It  was  a  question  in  Glanville's  time,  what  was  to  be  done,  if  no 
knights  could  be  found,  of  the  vicinage  or  of  the  county,  who 
knew  the  truth  of  the  matter ;  whether  the  tenant  was  therefore  to 
prevail,  as  the  person  in  possession ;  or  the  demandant  to  lose  his 
right,  if  he  had  any.  Suppose,  says  he,  two  or  three  lawful  men, 
or  any  other  number  less  than  twelve,  who  were  witnesses  of  the 
fact,  offered  themselves  in  court  ad  dirationandum,  and  said  and 
did  everything  in  court  proper  for  the  occasion,  could  they  or  could 
they  not  be  heard  ?  ^ 

This  was  the  order  of  proceeding,  when  the  presence  of  the 
tenant  only  was  necessary,  and  no  one  else  was  brought  vonciiing  to 
in  to  answer.     There  were  many  cases  where  it  was    warranty. 

(o)  There  was  no  such  constitution  ;  it  is  a  complete  mistake  of  the  author's.  What 
Glanville  alludes  to  is  the  common  law  punishment  of  false  jurors,  which  is  men- 
tioned in  the  Mirror.  All  this  he  calls  the  twelve  triers  jurors,  or  recognitors,  be- 
cause being  jurors,  they  recognised  the  truth  of  their  own  knowledge.  What  Glanville 
says  is,  that  a  punishment  is  ordained  for  those  who  falsely  swear  in  such  a  proceed- 
ing {i.e.  a  trial  by  jury),  and  is,  therefore,  introduced  into  this  institution.  And 
then  he  simply  states  the  common  law  as  to  attaint.  Hence  Lord  Coke  refers  to 
this  chapter,  to  prove  that  an  attaint  lay  at  common  law  (2  Just.  236).  And  the 
Mirror  states  it  as  applicable  to  trial  by  jury  (c.  5).  Glanville,  being  chief  justiciary, 
simply  made  some  regulations  for  the  conduct  of  the  proceeding,  and  then  for  the  sake 
of  flattery  calls  it  a  royal  institution.  In  the  Mirror  are  several  instances  of  ordi- 
nances by  chief  justiciaries,  relating  to  the  administration  of  justice,  and  more  than 
one  of  them  by  Glanville  himself,  vide  ante. 
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requisite  to  call  in  a  third  person ;  as  when  the  tenant  declared  in 
court  that  the  thing  in  question  was  not  his  own,  but  that  he 
held  it  ex  commodato,  or  ex  locato,  or  in  vadium,  that  is,  in  gage  or 
pledge,  or  committed  to  his  custody,  or  in  some  other  way  entrusted 
to  him  by  the  real  owner ;  or  if  he  should  declare  the  thing  was  his 
own,  but  that  he  had  some  one  to  warrant  it,  as  the  person  who 
made  a  gift  of  it,  or  sold  it,  or  gave  it  in  exchange :  or  should  he 
declare  in  court,  that  the  thing  was  not  his,  but  belonging  to 
another  person,  that  person  was  to  be  summoned  by  some  other 
similar  writ ;  and  so  the  suit  was  to  be  carried  on  afresh  against 
him.  When  he  appeared  in  court,  he,  in  like  manner,  might 
admit  the  thing  to  be  his,  or  not.  If  he  said  it  was  not  his,  the 
tenant  who  had  said  it  was,  ipso  facto  lost  the  land  without  re- 
covery, and  was  summoned  in  order  to  hear  the  judgment  of  the 
court  to  that  effect :  and  whether  he  came  or  not,  the  adversary 
recovered  seisin. 

When  the  tenant  called  a  person  for  any  of  the  above  reasons  to 
warrant  the  land,  a  day  was  given  him  to  have  in  court  his  war- 
rantor ;  and  upon  this  he  was  entitled  to  three  essoins  respecting 
himself,  and  three  others  respecting  the  person  of  his  warrantor. 
At  length  the  warrantor  appearing  in  court,  he  either  warranted  the 
land  or  not.  If  he  would  enter  into  the  warranty,  the  suit  was  from 
thence  carried  on  with  him,  and  everything  went  under  his  name, 
in  lieu  of  the  tenant ;  not  but  that  the  tenant,  if  he  had  essoined 
himself,  would  be  considered  as  a  defaulter,  if  absent.  If  the 
warrantor,  being  present  in  court,  declined  entering  into  the  war- 
rant, the  suit  was  to  be  carried  on  between  the  tenant  and  him ; 
and  after  allegations  on  both  sides,  they  might  come  to  the  duel, 
although,  perhaps,  the  tenant  might  not  be  able  to  show  a  charter 
of  warranty,  but  could  only  produce  a  fit  witness  to  deraign  it. 
The  object  of  all  this  was,  to  prove  the  warrantor  to  be  bound  to 
the  warranty,  which  would  make  the  tenant  entirely  safe;  for 
should  the  land  be  recovered  from  him,  the  warrantor,  if  able,  was 
bound  by  law  to  give  him  an  excambium,  as  they  called  it,  or  an 
equivalent  in  recompense. 

As  this  was  the  effect  of  a  warranty  when  proved,  it  often  hap- 
pened that  a  person  called  to  warranty  was  shy  of  coming  to  court: 
at  the  prayer  of  the  tenant,  therefore,  the  court  would  think  it 
advisable  to  compel  him,  by  a  writ  of  summons  ad  warrantimn- 
dumA 

At  the  day  appointed,  this  person,  like  all  others  who  were  sum- 
moned_  to  appear  in  court,  might  essoin  himself  three  times.  At 
the  third  essoin  the  court  would  award,  that  at  the  fourth  ap- 
pointed day  he,  or  some  attorney  for  him,  should  appear ;  but  if 
he  did  not,  there  seems  to  have  been  a  doubt  what  should  be  done 
to  punish  the  contempt :  for  if  the  land  in  question  was  taken  into 
the  king's  hands,  this  would  seem  unjust  to  the  tenant,  who  had 
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not  been  adjudged  in  default;  and  yet  if  it  was  not  done,  there 
seemed  to  be  a  want  of  justice  to  the  demandant,  whose  suit  was 
delayed.  Indeed  Glanville  thought  that,  notwithstanding  these 
reasons,  the  law  and  custom  of  the  realm  required  the  land  to  be 
taken ;  for  no  hardship  would  fall  on  the  tenant,  it  being  a  rule, 
that  wheresoever  a  person  lost  his  land  through  the  default  of 
his  warrantor,  the  warrantor  should  make  him  a  recompense  in 
value.  1 

It  sometimes  happened  that  a  tenant  neglected  to  call  in  the 
person  on  whom  he  had  a  claim  of  warranty,  and  defended  the. 
right  himself.  In  this  case,  if  he  lost  it,  he  could  have  no  re- 
covery against  his  warrantor.  It  was  by  some  made  a  question, 
whether,  upon  the  same  principle  as  the  tenant  might  defend  his 
right  by  duel  without  the  assent  and  presence  of  his  warrantor,  he 
might  put  himself  upon  the  king's  great  assize  without  his  assent 
and  presence ;  but  Glanville  thought  that  the  same  reason  should 
prevail  in  both  cases.2 

A  suit  was  sometimes  impeded  by  the  absence  of  lords ;  as  when 
the  demandant  claimed  the  land  as  belonging  to  the  fee  of  one,  and 
the  tenant  as  belonging  to  the  fee  of  another  lord.  In  this  case, 
each  lord  used  to  be  summoned  to  appear  in  court,  that  the  plea 
might  be  heard  and  determined  in  their  presence,  lest  any  injury 
might  otherwise  be  done  to  their  rights.  The  lords,  when  sum- 
moned, might  essoin  themselves  three  times,  as  was  usual  in  other 
cases.  If  the  lord  of  the  tenant  had  had  his  three  essoins,  and  the 
court  had  directed  him  to  appear,  or  send  his  attorney,  and  he 
made  default,  the  judgment  then  was,  for  the  tenant  to  answer  and 
take  upon  him  the  defence :  and  if  he  prevailed,  he  retained  the 
land,  and  for  the  future  did  his  suit  and  service  to  the  king,  the 
lord  having  lost  it  by  his  default,  till  he  appeared  and  did  as  the 
law  required.  In  the  same  manner  the  lord  of  the  demandant 
might  essoin  himself  three  times ;  and  if,  after  that,  he  absented 
himself,  it  was  Glanville's  opinion,  that  his  essoniators  and  the 
person  of  the  demandant  should  be  attached  for  contempt  of  court, 
and  in  that  manner  be  compelled  to  appear.3 

When  the  two  lords  had  appeared,  and  the  lord  of  the  tenant 
said  that  the  land  was  in  his  fee,  he  might  take  upon  him  the 
defence  of  the  suit,  or  intrust  it  to  the  tenant ;  and  in  either  case, 
should  they  prevail,  their  several  rights  were  secured :  but  if  they 
lost  the  suit,  the  lord  lost  his  service,  as  well  as  the  tenant  his  land, 
without  any  recovery.  If  the  tenant's  lord,  being  present  in  court, 
failed  of  the  warranty,  and  the  tenant  maintained  that  he  was 
bound  to  the  warranty,  because  he  or  his  ancestors  had  done  such 
and  such  service  to  him  or  his  ancestors,  as  lords  of  that  fee,  and  he 
could  produce  those  who  had  heard  and  seen  this,  or  a  proper  wit- 
ness to  deraign  it,  or  other  fit  and  sufficient  proof,  as  the  court 
should  award :  if  the  tenant  could  say  this,  then  he  and  the  lord 

1  Glanv.  lib.  3,  «.  4.  '  Ibid.  c.  5.  '  Ibid.  u.  6. 
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might  interplead  with  each  other.l  If  the  demandant's  lord 
entered  into  the  warranty,  and  they  failed  in  the  suit,  the  lord  in 
like  manner  lost  his  service.  But  the  fate  of  the  demandant  was 
different  from  that  of  the  tenant,  if  his  lord  would  not  enter  into 
the  warranty ;  for  he  was  amerced  for  his  false  claim.^ 

Thus  has  the  reader  heen  conducted  through  the  proceeding  in 
a  writ  of  right,  with  all  its  incidents  and  appendages,  when  prose- 
cuted for  the  recovery  of  land.  This  relation  has  been  somewhat 
long  and  minute ;  but  as  it  contains  in  it,  with  some  small  altera- 
tion, the  scheme  of  process  and  proceeding  in  most  other  actions, 
it  was  indispensably  necessary  to  trace  it  with  some  exactness. 
After  this,  the  remainder  of  our  inquiry  into  the  course  of  judicial 
remedies  will  be  more  easy,  and  the  matter  will  be  more  various 
and  entertaining.  We  shall  now  proceed  to  speak  of  other  methods 
of  recovering  property :  and  first  of  advowsons. 

An  action  for  the  advowson  of  a  church  might  be  brought  either 
Writ  of  right  of  while  the  church  was  full,  or  when  it  was  vacant.     If 

advowson.  the  church  was  vacant,  and  any  one  obstructed  the 
person  who  thought  himself  the  patron,  in  presenting  a  clerk,  and 
claimed  the  presentation  to  himself,  there  was  a  difference  to  be 
made,  whether  the  contest  was  for  the  advowson ;  that  is,  upon 
the  right  of  presenting,  or  upon  the  last  presentation — that  is,  the 
seisin  of  the  right  of  presenting.  If  it  was  upon  the  last  presenta- 
tion, and  the  person  claiming  it  said  that  he  or  some  ancestor  of 
his  made  the  last  donation  or  presentation,  then,  says  Glanville, 
the  plea  is  to  be  conducted  according  to  the  late  ordinance  ^  about 
the  advowsons  of  churches,  and  an  assize  was  summoned  to  make 
recognition  what  patron,  in  time  of  peace,  presented  ike  last  de- 
ceased person  to  the  church,  of  which  assize  more  will  be  said  when 
we  come  to  speak  of  other  recognitions.  For  the  present  it  will 
be  enough  to  remark,  that  he  who  recovered  by  such  an  assize 
recovered  seisin  of  the  presentation  so  as  to  present  a  proper  per- 
son, with  a  saving  of  the  demandant's  claim  as  to  the  right  of  the 
advowson. 

If  the  right  of  advowson  only  was  demanded,  the  demandant 
must  add  something  as  to  the  last  presentation,  either  that  "  he  or 
one  of  his  ancestors  had  it,"  or  that  the  tenant  or  one  of  his  an- 
cestors had  it,  or  that  some  stranger  had  it,  or  that  he  was  ignorant 
who  had  it.  Whichsoever  of  these  allegations  it  might  be,  if  the 
other  party  claimed  the  last  presentation  as  his  own  or  his  ances- 
tor's, the  recognition  was,  notwithstanding,  to  proceed  upon 'the 
right  of  presenting,  except  only  in  one  of  the  above-mentioned 

1  Glanv.  Ub.  3,  c.  7.  s  Ibid.  c.  8. 

»  Perhaps  Glanvilje  here  alludes  to  the  famous  statute  about  assizes ;  or,  from  the 
expression,  it  seems  more  probable,  a  statute  had  been  ordained  since  that,  which 
directed  recognitions  to  be  made  in  case  of  last  presentations.  It  is  not  unlikely  that 
the  many  assizes  which  grew  into  use  in  the  time  of  Henry  II.  were  introduced  at  dif- 
ferent times,  according  as  this  mode  of  proceeding  was  recommended  by  experience  of 
its  benefits. 
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cases ;  that  was,  where  the  demandant  admitted  that  the  tenant,  or 
one  of  his  ancestors,  had  the  last  presentation ;  for  then,  without 
going  to  the  recognition,  he  was  to  present  at  least  one  person. 
When,  however,  the  last  presentation  had  been  decided  i  by  the 
assize,  as  before  mentioned,  or  in  any  other  lawful  way,  and  a 
person  was  presented  accordingly  by  the  successful  party,  then  the 
party  who  was  resolved  to  try  the  right  of  advowson  might  go  on 
with  the  suit,  and  have  the  following  writ :  2 — Bex  vicecomiti  salu- 
tem.  Praecipe  N.  qubd  justl  et  sine  dilatione  dimittat  B.  advoca- 
tionem  ecclesice  in  villd,  <&c.,  quam  clamat  ad  se  pertinere,  et  unde 
queritur  qubd  ipse  injusth  ei  deforceat:  et  nisi  fecerit,  summoneper 
honos  summonitores  eum  qubd  sit  die,  &c.,  ihi  coram  nobis  vel  jus- 
titiis  nostris,  ostensurus  quare  non  fecerit,  &c.^ 

The  person  summoned  had  the  same  essoins  as  were  before  men- 
tioned in  the  plea  of  land ;  and  if,  after  these,  he  did  not  appear  at 
the  fourth  appointed  day  in  person,  or  by  attorney,  Glanville  thought 
the  next  process  was  for  taking  into  the  king's  hands  seisin  of  the 
presentation.  The  sheriff  was  to  execute  his  writ  of  capias  in  manu 
in  the  following  way :  he  was  to  go  to  the  church,  and  there  declare 
publicly,  in  the  presence  of  some  honest  men,  that  he  seised  the 
presentation  into  the  king's  hands :  the  seisin  remained  in  the 
king's  hands  fifteen  days,  with  a  liberty  to  the  tenant  to  replevy  it 
within  the  fifteen  days,  as  was  before  stated.*  In  short,  after  all 
the  essoins  were  run  out,  if  one  or  both  the  parties  absented  them- 
selves, the  course  was  ordered  as  in  a  plea  of  land. 

When  both  parties  appeared  in  court,  the  demandant  propounded 
his  right  in  these  words: — Peto,  &c.  "  I  demand  the  advowson  of 
this  church  as  my  right,  and  appertaining  to  my  inheritance,  of 
which  I  (or  one  of  my  ancestors)  was  seised  (in  the  time  of 
Henry  I.  or)  since  the  coronation  of  the  king ;  and  being  so  seised, 
I  presented  a  person  to  that  church  (at  one  of  the  before-mentioned 
times)  ;  and  so  presented  him,  that  he  was  instituted  parson  ac- 
cording to  my  presentation :  and  if  any  one  will  deny  this,  I  have 
here  some  honest  men  5  who  saw  and  heard  it,  and  are  ready  to 
prove  it,6  as  the  court  shall  award;  and  particularly  this -4.  and 
this  5."  7 

When  the  claim  of  the  demandant  was  thus  set  forth,  the  tenant 
might  defend  himself  by  the  duel,  or  put  himself  upon  the  assize ; 
and  in  both  cases  it  would  be  ordered  as  before  mentioned.^ 

This  was  the  manner  of  contesting  a  right  of  advowson  when  the 
church  was  vacant.  It  might  also  be  contested  when  the  church 
was  full ;  as  if  the  parson,  or  he  who  called  himself  parson,  in  the 
church,  claimed  his  title  by  one  patron,  and  another  claimed  the 
advowson,  the  latter  might  then  have  the  following  writ  against  the 
parson :  Rex  vicecomiti  salutem.    Summone  per  honos  summoni- 

1  Dirationata.  "  Glamv.  lib.  4,  c.  1.  "  Ibid.  c.  2,  Vide  ante,  114. 

*  Ihid.  c.  3,  4,  5.  "  Probos  hominea.  '  Dirationa/re. 

1  Glanv.  lib.  4,  c.  6.         »  Ihid.  c.  7 
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tares  cUricum  ilium  M.  personam  ecclesice,  &c.,  qudd  sit  coram  me 
veljustiis  meis  apud  Westmonasterium  ad  diem,  &c.,  ostensurus  quo 
advocato  se  tenet  in  ecclesid  Hid,  cujus  advocationem  miles  Hie  M. 
ad  se  clamat  pertiTiere.  Summone  etiam  per  bonos  summonitores 
ipsum  N.  qui  advocationem  illi  deforceat,  qudd  tunc  sit  ihi,  osten- 
surus quare  advocationem  ipsam  ei  deforceat,  &c^ 

If  the  clerk  did  not  appear  according  to  the  summons,  nor  send 
any  to  essoin  him,  or  if,  after  the  three  essoins,  he  did  not  come,  or 
send  his  attorney,  Glanville  thought,  that  having  no  lay  fee  hy 
which  he  might  he  distrained,  the  bishop  (or  his  official,  in  case 
the  see  was  vacant)  should  be  commanded  to  distrain  him,_or 
punish  his  default  by  taking  the  church  into  his  hands,  or  using 
some  other  lawful  means  of  compulsion.  2 

When  the  clerk  appeared  in  court,  he  would,  perhaps,  admit  the 
demandant  to  be  the  patron,  and  would  say,  that  he  was  instituted 
upon  his  presentation,  or  that  of  some  of  his  ancestors :  if  so,  the 
plea  went  on  no  further  in  the  king's  court ;  for  if  the  demand- 
ant denied  the  presentation,  he  was  to  maintain  his  controversy 
with  the  clerk  before  the  ecclesiastical  judge.  Perhaps  the  clerk 
said  the  advowson  belonged  to  the  party  summoned:  now  such 
party  was  dealt  with  in  this  manner :  If  he  came  at  none  of  the 
three  summonses,  nor  sent  any  essoin ;  or  having  essoined  himself, 
neither  came  nor  sent  his  attorney  at  the  fourth  day ;  the  advow- 
son of  the  church  in  question  was  seised  into  the  king's  hand,  and 
so  it  remained  for  fifteen  days ;  and  if  he  did  not  appear  in  those 
fifteen  days,  then  seisin  thereof  was  given  to  the  demandant.  In 
the  meantime,  it  was  a  question,  what  was  to  be  done  with  the 
clerk,  whether  he  was  ipso  facto  to  lose  his  church  or  not.  But 
supposing  the  party  summoned  appeared,  and  disclaimed  all  right 
in  the  church,  the  suit  in  the  king's  court  ceased,  and  the  patron 
and  clerk  contested  their  claims  in  the  court  christian.  Should 
the  church  happen  to  become  vacant  pendente  lite,  Glanville  thought, 
if  there  was  no  question  but  that,  the  person  against  whom  the 
right  of  advowson  was  demanded  had  the  last  presentation,  either 
in  himself  or  his  ancestors,  that  he  should  be  allowed  to  present  a 
clerk,  at  least  till  he  had  lost  the  seisin :  consistently  with  which 
he  thought,  that  should  a  vacancy  happen  while  the  advowson 
was  in  the  king's  hands  for  fifteen  days,  the  patron  did  not  lose 
that  presentation.  If  the  party  summoned  should  say  the  right 
of  advowson  was  his,  it  was  tried,  as  we  before  said  of  land.  If 
he  prevailed,  he  and  his  clerk  were  freed  from  the  claim  of  the 
demandant ;  if  he  failed,  he  and  his  heirs  lost  the  advowson  for 
ever.3 

When  the  right  of  advowson  was  in  this  manner  determined,  it 
became  a  question  what  was  to  be  done  with  the  clerk,  who  admitted 
in  court  that  he  had  the  incumbency  of  the  church  by  presentation 
of  the  unsuccessful  party.    As  the  king's  court  could  proceed  no 

1  Glanv.  lib.  4,  o.  8.  'Ibid.u.^.  'Ibid. 
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further  than  the  right  of  advowson  between  the  two  patrons,  the 
party  who  had  now  recovered  the  advowson  was  to  proceed  against 
the  clerk  before  the  bishop,  or  his  official :  yet  after  all,  if  at  the 
time  of  the  presentation  the  person  presenting  was  beheved  to  have 
been  the  patron,  he  was  left  in  possession  of  the  church  during  his 
life ;  for  in  the  reign  of  this  king,  at  the  council  at  Clarendon,  a 
statute  had  been  made  concerning  clerks  who  had  enjoyed  churches 
by  the  presentation  of  patrons  pro  tempore,  which  ordained  that 
clerks  who  had  violently  intruded  themselves  into  churches  during 
time  of  war,  should  not  lose  such  livings  during  their  lives.^  This 
provision  salved  the  titles  of  many  beneficed  clerks  at  that  time. 
Nevertheless,  in  such  case,  after  the  incumbent's  death,  the  presenta- 
tion returned  to  the  lawful  patron.2 

The  following  points  might  arise  upon  what  has  been  said  con- 
cerning the  right  of  advowson  and  the  last  presentation.  When  a 
patron  had  recovered  an  advowson  by  deraignment  in  court,  and 
afterwards,  in  process  of  time,  the  parson  died ;  it  might  be  asked, 
whether  the  patron  against  whom  the  advowson  had  been  recovered, 
could  maintain  an  assize  de  uUimdprwsentatione;  and  what  answer 
could,  in  that  case,  be  given  to  it  by  the  adverse  party.  For  sup- 
pose the  person  bringing  the  assize  had  not,  but  some  of  his  ances- 
tors had  had  the  last  presentation;  and  it  was  objected  to  him, 
that  he  ought  not  to  have  a  recognition,  because  he  had  lost  the 
advowson  to  the  tenant  in  the  assize,  by  a  solemn  judgment  of  the 
court,  whether  this  would  be  a  bar  to  theassize.  It  should  seem,  says 
Glanville,  that  it  would ;  because,  as  he  had  not  the  last  presentation, 
he  never  had  seisin  of  the  advowson :  but,  it  should  seem,  says  he, 
that  he  might  well  go  upon  the  seisin  of  his  father,  notwithstanding 
what  had  been  determined  respecting  the  right  of  advowson.  And 
yet  if  a  question  could  be  thus  started  upon  the  last  presentation, 
it  looks  like  invalidating  the  judgment  of  the  king's  court,  before 
given,  upon  the  right  of  advowson  ;  for  when  that  had  been  solemnly 
adjudged,  it  should  hardly  seem  that  he  ought  by  law  to  recover 
any  seisin,  particularly  as  against  him  who  had  before  recovered 
the  advowson,  unless  some  new  cause  had  arisen  which  would 
entitle  him  to  be  heard  again.  Indeed,  if  an  assize  was  ^summoned 
for  that  purpose,  it  would  be  barred  by  this  answer  to  it :  that  the 
complaint  or  his  ancestors  had,  it  was  true,  the  last  presentation ; 
but  if  he  or  his  ancestors  had  any  right,  they  lost  it  by  a  solemn 
judgment  in  court:  and  this  being  proved  by  the  record  of  the 
court,  the  suit  would  be  lost,  and  the  complainant  amerced.3 

We  have  just  seen  that  questions  about  presentations  belonged 
to  the  bishop's  court,  though  the  right  of  advowson  was  cognizable 
only  in  the  king's  court.  It  sometimes  happened,  that  when  one 
clerk  sued  another  clerk  in  the  court  christian  they  claimed  a 
church  by  two  different  patrons.  One  of  these  pdtrons,  not  choos- 
ing to  have  a  question  upon  his  right  agitated  before  that  tribunal, 

1  Vide  ante,  pp.  54,  55.  ="  Glanv.  lib.  4,  ^.  10.  L^  Ibid.  i;.  11. 
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might  pray  a  writ  to  prohibit  the  court  from  proceeding,  till  the 
Of  prohibition  "S^*  °^  advowson  was  decided  in  the  king's  court.  As 
to  the  ecde^  this  is  the  first  mention  we  have  of  a  prohibition  to  the 
Biastioal  court,  ecclcsiastical  court,  it  may  be  proper  to  give  this  writ 
at  length.  It  was  as  follows: — Bex  jvdicibus,  dc,  ecclesiasticis 
salutem.  Indicavit  noiis  B.  quod  cum  J.  clericus  suus  teneat 
edclesiam,  <&c.,  in  villa,  &c.,per  suam prcesentationem,  quce  de  sud 
advocatione  est,  ut  dicit,  N.  clericus  eandem  petens  ex  advocatione 
M.  Tnilites,  ipsum  J.  coram  vohis  in  curid  christianitatis  inde  tra- 
Jiit  inplaciium.  8i  verb  prcefatus'  N.  ecclesiam  illam  dirationaret 
ex  advocatione  proedicti  M.  paldm  est  quddjam  dictus  B.  jacturam 
inde  incurreret  de  advocatione  sud.  Et  quoniam  lites  de  advoca- 
tionibus  ecclesiarum  ad  coronam  et  dignitatem  meam  pertinent, 
vohis  prohibeo,  ne  in  causA  ilia  procedatis,  donee  dirationatum 
fuerit  in  curid  med,  ad  quern  illorum  advocatio  illiws  ecclesice  per- 
tineat,  dec.  If  they  proceeded  in  the  cause  after  this  prohibition, 
then  the  judges  were  summoned  to  appear  in  the  king's  court  by 
the  following  writ :  l — Bex  vicecomiti  salutem.  Prohibejudicibus, 
&c.,  ne  teneant  placitum  in  curid  christianitatis  de  advocatione 
ecclesioB,  &c.,  unJde  B.  advocatus  illius  ecclesice  queritur  quod  N. 
inde  eum  traxerit  in  placitum  in  curid  christianitatis;  quia  placitd 
de  advocationibus  ecclesiarum  ad  coronam  et  dignitatem  meam  per- 
tinent. Ut  summone  per  honos  summonitores  ipsos  judices,  quod 
sint  coram  me  vel  justiis  meis  die,  <&c.,  ostensuri  quare  placitum 
illud  tenuerunt  contra  dignitatem  meam  in  curid  christianitatis. 
Summane  etiam  per  bonos  summonitores  praefatum  N.  quad  tunc  sit 
ibi  ostensurus  quare  pro&faium  B.  inde  traxerit  in  placitum  in  curid 
christianitatis,  &c. 

The  next  action  that  demands  our  attention  is  that  in  which 
questions  concerning  a  man's  condition  or  state  were  agitated ;  as 
when  one  claimed  a  person  to  be  his  villein ;  or  when  one  in  a 
state  of  villenage  claimed  to  be  a  free  man.     When  one  claimed  a 

The  writ  (ie  man  who  was  before  in  villenage,  as  his  villein  nativus, 
natims.  he  had  a  writ  de  nativis  directed  to  the  sheriff;  and  so 
contested  before  the  sheriff  the  matter  with  the  other  who  was  then 
in  possession  of  the  villein.  If  the  question  of  villenage  or  not 
villenage  was  not  moved  before  the  sheriff,  then  the  plea  de  nativis 
went  on,  as  will  be  more  fully  shown  presently.  But  if  the  villein 
said  he  was  a  free  man,  and  he  gave  pledges  to  the  sheriff  that  he 
would  demonstrate  it,  then  the  suit  in  the  county  court  ceased,  be- 
cause the  sheriff  was  not  allowed  to  determine  that  point ;  and  if 
the  sheriff_  persisted  in  going  on  to  hear  the  cause,  the  villein  was 
to  make  his  claim  to  the  justices,  and  would  then  obtain  the  king's 
writ,  as  follows  -.—Bex  vie.  dc.  Questus  est  mihi  B.  quod  N.  tra- 
hit  eum  ad  yillenagium  de  sicHt  ipse  est  liber  homo,  ut  dicet.  Et 
ideo  praxipio  tibi,  quod  si  idem  B.  fecerit  te  securum  de  clamore 
suo  proseqmndo,  tunc  ponas  loquelam  illam  coram  me  vel  Justitiis 
^  Glanv.  Ub.  2,  u.  13. 
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meis  die,  (fee,  et  interem  eum  pacem  inde  habere  facias :  et  sum- 
mone  per  bonos  summonitores  prcedictum  N'.  qudd  tunc  sit  ibi  os- 
tensurus  quare  traMt  eum  ad  villenagium  injuste,  &c.  It  may 
be  remarked,  that  this  is  the  first  writ  of  pone  we  have  yet  met 
with.i 

The  person  who  claimed  the  party  as  his  villein,  was  also  sum- 
moned by  the  same  writ,  and  a  day  was  fixed  for  him  to  prosecute 
his  claim.  At  the  day  appointed,  if  the  villein  did  not  come  nor 
send  a  messenger  or  essoin,  they  then  proceeded,  as  we  before  men- 
tioned, in  pleas  ^  where  attachment  lay.  If  he  who  claimed  the 
party  to  be  his  villein  neither  came  nor  sent,  the  other  was  dis- 
missed the  court  sine  die.  In  the  meanwhile,  he  who  was  claimed 
by  both  parties  as  his  villein,  was  put,  as  Glanville  expresses  it, 
into  seisin  of  his  freedom  ;  ^  that  is,  as  in  pleas  of  land,  a  seisin  of 
the  land  in  question  was  given  as  a  process  of  contempt :  so  in  this 
instance,  an  inchoate  temporary  possession  of  his  freedom  was  given 
to  the  villein,  till  the  parties  could  appear  in  court,  and  the  question 
of  right  was  fairly  heard  and  determined. 

If  both  parties  appeared  in  court,  the  freedom  was  to  be  made 
out  in  the  following  way :  The  person  who  claimed  to  be  free,  was 
to  bring  into  court  his  nearest  relations,  descended  from  the  same 
stock  with  himself ;  and  if  their  freedom  was  recognised  and  proved 
in  court,  this  was  construed  in  his  favour,  so  as  to  free  him  from 
the  yoke  of  servitude.  But  if  the  free  state  of  those  who  were  pro- 
duced was  denied,  or  there  was  any  doubt  concerning  it,  recourse 
was  had  to  the  vicinage,  and  according  to  their  verdict  it  was 
adjudged  by  the  court.  In  short,  if  there  arose  any  doubt  concern- 
ing the  declarations  of  the  relations,  every  doubt  or  difficulty  of 
this  kind  was  to  be  solved  by  the  vicinage.* 

When  the  freedom  of  the  party  was,  by  one  or  other  of  these 
ways,  fairly  made  out,  he  was  immediately  released  from  the  claim, 
and  was  adjudged  free  for  ever.  But  if  he  failed  in  his  proof,  or  if 
he  was  proved  by  the  adversary  to  be  a  villein  nativus,  he  was  ac- 
cordingly adjudged  to  belong  to  his  lord,  together  with  all  his  goods 
and  chattels.  There  was  the  same  form  and  course  of  proceeding 
in  case  of  a  supposed  villein  claiming  his  freedom,  and  a  freeman 
being  claimed  as  a  villein.  The  person  whose  freedom  was  in 
question  applied  for  a  writ,  to  bring  the  suit  into  the  king's  court, 
and  then  it  went  on  as  has  just  been  stated.  It  must  be  remarked, 
that  the  duel  was  not  allowed  in  a  suit  to  prove  a  man  free 
a  nativitate.^ 

The  next  action  that  comes  under  our  consideration  is  the  remedy 
a  woman  had  to  recover  her  dower.     On  the  death  of  writ  of  right 
the  husband,  the  dower,  if  it  was  a  parcel  of  land      of  dower, 
named  and  specified,  was  either  vacant  or  not.     If  it  was  vacant, 
the  widow,  with  the  assent  of  the  heir,  might  take  possession  thereof, 

'  Glanv.  lib.  5.  c.  1,  2.  '  Per  plegios  attachiatis.     Vide  ante,  121. 

•  Glanv.  lib.  5,  o.  3.  *  Ibid.  c.  4.  «  Ibid. 
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iand  hold  herself  in  seisin.  If  part  of  it  only  was  vacant,  she  might 
take  possession  of  that,  and  for  the  remainder  she  might  hare  her 
■writ  of  right  directed  to  her  warrantor — ^that  is,  the  heir  of  the  hus- 
band. The  writ  was  as  follows  :—i2ea;  M.  salutem.  Prcecipio 
tihi  quod  sine  dilatione plenum  rectum  teneas  A.  qucefuit  uxor  E. 
de  und  hidd  terrce  in  viUd,  (&c.,  quam  clamat  pertinere  ad  rationa- 
iilem  dotem  suam,  quam  tenet  de  te  in  eddem  villa  per  liherum  ser- 
vitium  decern  solidoi'um  perannum,  pro  omni  servitio,  quam  N.  ei 
deforceat.  Et  nisifeceris,  vicecomes  facial,  ne  oporteat  earn  ampliUs 
inde  conqueripro  de/ectu  recti,  &c^ 

In  pursuance  of  this  writ,  the  plea  went  on  in  the  lord's  court, 
till  proof  was  made  of  that  court's  failure  in  doing  justice ;  upon 
which  it  was  removed  to  the  county  court,  and  so  to  the  king's 
court,  if  it  seemed  proper  to  him  or  his  chief  justice.  The  writ  to 
remove  it  into  the  king's  court  was  a  pone,  and  was  as  foUows : — 
Rex  vicecomiti  salutem.  Pone  coram  me  vel  justitiis  meis  die, 
&c.,  loquelamquce  est  in  comitatu  tuo  inter  A.  etN.de  und  hidd 
terrce  in  villd,  &c.,  quam  ipsa  A.  clamat  versus prcedictum  N.  ad 
rationdbilem  dotem  suam.  Et  summons  per  honos  summonitores 
prcedictum  N.  qui  terram  illam  tenet,  qudd  tunc  sit  ibi  cum  loqueld, 
£fec.2 

This  plea,  as  well  as  some  others,  might  be  removed  from  the 
county  court  to  the  curia  regis,  for  many  causes;  as  well  on 
account  of  doubts  which  might  have  arisen  in  the  county,  and 
which  they  did  not  know  how  to  decide  upon  (and  on  such  cause 
of  removal  both  parties  were  to  be  summoned)  as  at  the  prayer  of 
one  of  the  parties ;  and  then  it  was  sufficient,  if  only  the  party  not 
removing  it  was  summoned.  If  the  suit  was  removed  by  the 
assent  and  prayer  of  both  parties,  being  present  in  court,  then 
there  needed  no  summons,  for  both  of  them  must  know  the  day 
appointed. 

If  either  or  both  parties  were  absent  at  the  day  appointed,  they 
proceeded  as  before  mentioned.  When  both  parties  appeared,  the 
widow  set  forth  her  claim  in  the  following  words :  Feto,  &c.  "  I 
demand  that  land,  as  appertaining  to  such  land  which  was  named 
for  me  in  dower ;  of  which  my  husband  endowed  me  ad  ostium 
ecclesice,  on  the  day  he  espoused  me,  as  that  of  which  he  was  in- 
vested and  seised  at  the  time  when  he  endowed  me."  To  this 
claim  the  adverse  party  might  make  Various  answers :  he  might 
deny  or  admit  that  she  was  endowed  of  the  land.  But  whatever 
was  the  answer  given,  the  suit  ought  not  to  proceed  without  the 
widow's  warrantor,  that  is,  the  heir  of  the  husband ;  he  was  there- 
fore summoned  by  the  following  writ:  Bex  vicecomiti  salutem. 
Summone  per  bonos  summonitores  K  filium  et  hceredem  E.  qubd 
sit  coram  me  vel  justitiis  meis  ed  die,  <&c.,  ad  warrantizandum  A. 
qucB  fuit  uxor  ipsius  E.  patris  sui  unam  hidam  terrce  in  villd,  &c., 
quam  clamat  pertinere  ad  rationabilem  dotem  suam  de  dono  ipsius 

1  Glanv.  lib.  6,  «.  4,  5.  a  jUd.  c.  6,  7. 
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E.  viti  sui  versus  N.  et  unde  placitum  est  inter  eos  in  curia  med  si 
terrain  iUam  ei  warraniizare  voluerit,  vel  ad  ostendendum  ei  quare 
idfacere  non  debet,  &c.  If  the  heir  did  not  appear  nor  essoin  him- 
self, and  was  in  contempt,  there  was  a  doubt  what  was  the  precise 
way  for  compelling  him.  Some  thought  he  was  to  be  distrained 
by  his  fee  ;  others  thought  he  was  to  be  attached  by  pledges.^ 

If  the  heir,  when  he  appeared,  admitted  what  the  widow  alleged, 
he  was  bound  to  recover  the  land  against  the  tenant  in  possession, 
and  deliver  it  to  the  widow ;  and  for  this  purpose  the  suit  was  con- 
tinued between  him  and  the  tenant.  If  he  declined  prosecuting 
the  suit,  he  was  bound  to  give  her  an  equivalent  in  recompense ; 
for  in  all  events  the  widow  was  to  be  no  loser.  If  he  denied  what 
was  alleged  by  the  widow,  the  suit  went  on  between  him  and  her ; 
and  if  she  could  produce  those  who  heard  and  saw  the  endowment 
at  the  church-door,  and  was  ready  to  deraign  it  against  the  heir, 
the  matter  might  be  decided  by  the  duel :  and  if  she  prevailed,  he 
must  in  that  case  also  deliver  to  her  the  land  in  question,  or  a 
sufficient  equivalent.  It  was  a  rule,  that  no  woman  could  main- 
tain any  suit  concerning  her  dower  without  her  warrantor.^ 

This  was  the  course  for  a  widow  to  take,  when  she  was  obliged 
to  sue  for  part  of  her  dower  :  but  when  she  could  get  Dower  unde 
possession  of  no  part  of  it,  and  was  put  to  sue  for  the  ™**^- 
whole,  the  suit  was  commenced  originally  in  the  curia  regis,  and 
the  person  who  withheld  her  dower  was  summoned  by  the  following 
writ,  called  a  writ  of  dower  unde  nihil  liabet : — Rex  vicecomiti 
salutem.  Praecipe  N.  quodjust^  et  sine  dilatione  faciat  habere  A. 
qucB  fuit  uxor  E.  rationabilem  dotem  suam  in  villa,  <Ssc.,  quxim 
clamat  habere  de  dono  ipsius  E.  viri  sui,  unde  nihil  eabet,  ut 
dicit ;  et  unde  queritur  qubd  ipse  ei  injusth  deforceat:  et  nisi 
fecerit,  summone  eum  per  bonos  summonitores  qubd  sit  die,  &c., 
coram  nobis  vel  justitiis  nostris,  ostensurus  quare  non  fecerit,  &c. 
Whoever  was  in  possession  of  the  land,  whether  the  heir,  or  any 
other  person,  the  presence  of  the  heir,  as  was  above  laid  down,  was 
always  necessary.  If  a  stranger  was  in  possession,  he  was  sum- 
moned by  this  writ,  and  the  heir  by  the  above  writ  of  summons  dd 
vjarrantisandum.fi  The  suit  between  the  heir  and  widow  might 
be  varied,  according  as  the  heir  pleased.  If  she  claimed  a  certain 
assigned  dower,  he  might  deny  any  assignment,  or  deny  that  to  be 
the  land  assigned.  In  both  cases  the  proceeding  was  as  above 
described.  If  only  a  reasonable  dower  was  demanded,  a  third  part 
was  to  be  allotted  her  by  the  heir.*  If  more  was  assigned  to  her 
than  a  third  part,  a  writ  might  be  had  directed  to  the  sheriff, 
commanding  him  to  admeasure  it.5 

1  Glanv.  lib.  6,  u.  8-10.  » Ibid.  a.  11.  '  lUd.  u.  14-16. 

*  Ibid.  0.  17.  ^  Ibid.  a.  17,  18. 
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HENRY  II.  TO  JOHN,  (a) 

Cf  Fines— Of  Records—  Writ  de  Homagio  recipiendo—Purpresture—De  Bebitis 
Laicorvm — Of  Sureties — Mortgages — Debts  ex  ernpto  et  vendito—OfAt- 
tornies—Writ  of  Bight  in  the  hordes  Court— Of  Writs  of  Justicies—  Writs  of 
Replevin — and  of  Prokibitionr—  Of  Recognitions — Assisa  Mortis  Anteces- 
soris — Excepti(ms  to  the  Assize — Assisa  Vltimoe  Proesentationia — Assisa 
Novoe  Disseisince — Of  Terms  and  Vacations — The  Criminal  Law — Of 
Abjuration — Mode  of  Prosecution — Forfeiture — Homicide — Rape — Pro- 
ceeding before  Justices  Itinerant — The  King  and  Government — The  Char- 
ters— The  Characters  of  these  Kings  as  Legislators— Laws  of  William  the 
donqueror — Of  the  Statutes — Domesday  Book — Qlanville — Miscellaneous 
Facts. 

We  have  hitherto  been  speaking  of  compulsory  methods  of  re- 
of fines  covering  and  confirming  rights;  but  it  often  hap- 
pened, as  Glanville  expresses  it,  that  pleas  moved  in 
the  king's  court  were  determined  by  an  amicable  composition  and 
final  concord :  this  was  always  by  the  consent  and  licence  of  the 
king  or  his  justices ;  and  was  done  as  well  in  pleas  of  land  as  other 
pleas.  Such  a  concord  used  sometimes,  by  the  assent  of  parties, 
to  be  reduced  into  a  writing  of  several  parts :  from  one  of  these 
was  the  agreement  rehearsed  before  the  justices  in  open  court ; 
and,  in  the  presence  of  the  justices,  there  was  given  to  each  party 
his  part,  exactly  agreeing  with  the  other's  (6).  The  following  is  a 
specimen  of  such  an  instrument,  literally  translated  from  one  in 
the  reign  of  Henry  II.  "  This  is  a  final  concord  made  in  the  court 
of  our  lord  the  king,  at  Westminster,  on  the  vigil  of  the  blessed 
Peter  the  apostle,  in  the  thirty-third  year  of  the  reign  of  Henry  II. 
before  Eanulph  de  Grlanvilla,  justiciary  of  our  lord  the  king,  and 
before  H.  R.  W.  and  T.  and  other  faithful  and  trusty  persons  of 
our  lord  the  king,  then  there  present;  between  the  prior  and 
brethren  of  the  hospital  of  St  Jerusalem,  and  W.  T.  the  son  of 
Norman,  and  Alan  his  son,  whom  he  appointed  as  attorney  in  his 
stead  in  the  court  of  our  lord  the  king,  ad  lucrandum  et  perden- 
dum  respecting  all  the  land  which  the  said  W.  held,  with  its  ap- 

(d)  Vide  ante,  p.  149. 

(6)  Ab  to  fines  or  final  concords,  vide  ante,  p.  145.  They  were  originally,  no  douBt, 
as  Mr  Hargreavea  says,  real  concords  of  existing  suits,  and  in  that  sense  they  are 
alluded  to  in  the  Mirror,  c.  iii.  s.  167,  "  Of  final  accord  " — "  No  lawproliibita  pleas  nor 
accords,  wherefore  it  is  lawful  for  every  one  to  release  and  quit-claim  his  right  and 
his  action."  At  what  period  fines  or  recoveries  were  fictitious,  and  used  only  as  modes 
of  assurance,  is  uncertain  :  but  no  doubt  soon  after  the  use  of  records  as  to  which 
vide  p.  147. 
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purtenances,  except  one  oxland  and  three  tofts.  Of  all  which  land 
(except  the  said  oxland  and  three  tofts),  there  was  a  plea  between 
them  in  the  court  of  our  lord  the  king ;  to  wit,  that  the  said  W. 
and  Alan  concede  and  attest  and  quit-claim  all  that  land  from 
them  and  their  heirs  to  the  hospital  and  aforesaid  prior  and  brethren 
for  ever,  except  the  said  oxland  and  three  tofts,  which  remain  to 
the  said  W.  and  Alan,  and  their  heirs,  to  be  held  of  the  said 
hospital,  and  the  aforesaid  prior  and  brethren,  for  ever,  by  the  free 
service  of  fourpence  per  ann.  for  all  service ;  and  for  this  conces- 
sion and  attestation  and  quit-claim,  the  aforesaid  prior  and  brethren 
of  the  hospital  have  given  to  the  said  W.  and  Alan  an  hundred 
shillings  sterling."! 

A  concord  or  agreement  of  this  kind  was  called  final^  because 
finem  imponit  negotio ;  so  that  neither  of  the  parties  could  recede 
from  it.  If  one  of  the  parties  did  not  perform  what  he  was  there- 
by bound  to  do,  and  the  other  party  complained  of  it ;  the  sheriff 
would  be  commanded  to  put  him  by  safe  pledges,  so  as  that  he 
appeared  before  the  king's  justices,  to  answer  why  he  did  not  keep 
the  fine ;  that  is,  if  the  complainant  had  previously  given  security 
to  the  sheriff  for  prosecuting  his  claim.  The  writ  was  as  follows : — 
Prcecipe  N.  qubdjusth  et  sine  dilatione  teneat  finem  factum  in  curid 
Tned  inter  ipsum  et  H.  de  und  hidd  terrce  in  mild,  &c.,  unde  plad- 
tum  fuit  inter  illos  in  curid  med :  et  nisi  fecerit,  et  prcedictus  B. 
fecerit  te  securum  de  clamore  sua  presequendo,  tunc  pone  eum  per 
vadium  et  salvos  plegios,  qiood  sit  coram  me  vel  justitiis  meis,  osten- 
surus  die,  cfec,  quare  non  fecerit,  &c.^ 

If  he  did  not  appear,  nor  essoin  himself;  or  after  the  three 
essoins,  if  he  did  not  appear,  nor  send  his  attorney,  they  were  to 
proceed  as  was  before  shown  in  case  of  suits  prosecuted  by  attach- 
ments. When  they  both  appeared  in  court,  if  both  parties  ac- 
knowledged the  writing  containing  the  concord ;  or  if  the  concord 
was  stated  to  be  such  by  the  justices  before  whom  it  was  taken, 
and  this  was  testified  by  their  record ;  then  the  party  who  had 
broke  it  was  to  be  in  the  king's  mercy,  and  to  be  safely  attached 
till  be  gave  good  security  to  perform  the  concord  in  future ;  that 
is,  either  the  specific  thing  agreed  on,  if  it  was  possible ;  or  other- 
wise, in  some  instances,  what  was  equivalent :  for  it  was  invariably 
expected  of  every  one  who  had  acknowledged  or  undertaken  any- 
thing in  the  king's  court,  in  presence  of  him  or  his  justices,  ever 
after  to  observe  such  ackrrowledgment  and  undertaking.  More- 
over, had  the  final  concord  been  made  in  a  plea  of  land,  then  he 
who  was  convicted  of  breach  of  the  fine,  if  tenant  of  the  land,  was 
ipso  facto  to  lose  the  land.  If  one  or  both  the  parties  denied  the 
chirographum,  then  the  justices  were  to  be  summoned  to  appear 
and  record,  says  Grianville,  in  court  the  reasons  why  such  a  plea, 
between  such  parties  of  such  land,  ceased ;  and,  if  the  parties  came 
to  a  concord  and  agreement  by  their  assent,  what  the  form  of  that 

^  Glanv.  lib.  8,  c.  1,.2.  »  Vide  ante,  145.  3  Glanv.  lib.  8,  ^.  3,  4. 
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concord  was.  As  to  the  method  of  making  this  record,  there  was 
this  difference  observed  between  a  concord  made  in  the  king's  chief 
court  and  that  before  the  justices  itinerant :  if  in  the  latter,  then 
the  justices  were  summoned,  that  they,  with  certain  discreet  knights 
of  the  county  where  the  concord  was  made,  who  were  present  at 
making  the  concord,  and  knew  the  truth  of  the  matter,  should  ap- 
pear in  court,  there  to  make  a  record  of  the  plea.  Accordingly  a 
writ  to  that  effect  was  directed  to  the  sheriff  to  summon  the 
justices  and  knights,  i  Besides  this,  the  sheriff  of  the  county  where 
the  plea  had  been,  was  commanded  to  have  the  record  of  the  plea 
then  before  the  king  or  his  justices  by  four  discreet  knights  of  the 
county.  This  is  the  first  mention  we  have  of  the  writ  bi  recordari, 
so  named  from  the  words  of  it :  Prcecipio  tihi  qudd  facias  kecok- 
DAEi  in  comitatu  two  loquela/n,  &c?  When  the  justices  appeared, 
and  had  agreed  upon  the  record,  that  record  was  to  be  abided  by, 
neither  party  being  allowed  to  make  any  exception  to  it;  only, 
if  such  doubts  should  arise,  which  there  was  no  possibility  of  re- 
moving, then  the  plea  might  be  recommenced,  and  proceeded  in 
afresh.  3 

Having  said  thus  much  of  records  of  courts,  it  may  be  proper  on 
this  occasion  to  inquire  a  little  further  concerning  these 
muniments  of  judicial  proceedings  (a).  No  court  had, 
generally  and  regularly,  such  remembrances  of  its  proceedings  as 
were  called  and  esteemed  records,  except  the  king's  court,  that  is, 
as  it  should  seem,  the  court  where  the  king's  justices  sat ;  though, 
by  what  we  have  just  related,  it  should  seem  that  the  justices 
itinerant  had  not  regularly  a  court  of  record.  In  other  courts,  if 
any  one  had  said  that  which  he  would  not  willingly  own,  he  might 
be  permitted  to  deny  it,  in  opposition  to  the  whole  court,  by  the 
oaths  of  three  persons,  affirming  that  he  never  said  it ;  or  by  more 
or  less,  according  to  the  custom  of  different  courts. 

In  some  special  instances,  however,  county  and  other  inferior 
courts  had  records;  and  that,  as  we  are  informed  by  our  great 
authority,  Glanville,  by  virtue  of  a  law  made  by  the  council  of  the 
realm.*  Thus,  if  in  any  inferior  court  duel  was  waged,  and  after- 
wards the  plea  was  removed  into  the  king's  court,  then  the  claim 
of  the  demandant,  the  defence  of  the  tenant,  the  form  of  words  in 

(a)  Yide.  ante,  p.  147.  "  Qui  plaeetat  in  curia  cujuseunque  curia  sit,  excepto  ubi  per- 
sona regis  est,  et  quia  cum  sistat  super  eo  quod  dixerit,  rem  quam  uolit  empteri  si  non 
potest  disrationariper  intelligeutes  homines  qui  interf ueruut  plaoito,  et  videntes  quod 
non  dixent,  recuperet juxtaverbum  suum"  (iejes  Will.  i.  c.  28).  "  Et  omnem  recorda- 
tionem  domini  regis  curiae  non  potest  liomo  contradicere"  {Ugen  Hen.  Primi  o.  xlix. 
8.  4).  "  Si  plures  alicujus  homines  simul  implaeitentur  secundum  quod  causse  fuerint 
yel  pactum  inter  eos,  de  omnibus  cura  die  simul  vel  de  singulis  sigiUatum,  rectum 
faciat :  pactum  eum  legem  vinoit  et  amor  judicium"  {Ibid.  i.  5).  " Recordationem 
curiae  regis  nuUi  negare  licet :  alias  licebit  per  intelUgibiles  homines  placet! "  (Ibid. 
cxxxi.  <s.  i).  ^ 

1  Glanv.  lib  8,  c.  5,  6.  W  «  Ibid.  c.  6,  7.  J  ma  c  8 

*  When  this  law  was  made,  we  do  not  know ;  nor  is  it>entioned  anywhere,"  that  I 
know  of,  but  in  this  passage  of  GlauviUe.  j         ">  •""• 
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which  the  duel  was  awarded  and  waged ;  of  all  these  the  court  had 
a  record,  which  was  acknowledged  as  such  by  the  king's  court. 
But  it  had  a  record  of  nothing  else,  except  only  of  the  change  of  a 
champion:  for  if,  after  the  removal  of  the  plea  into  the  king's 
court,  another  champion  than  he  who  had  waged  duel  in  the  infe- 
rior court  was  produced,  and  a  question  arose  upon  it ;  in  this  case 
also  it  was  decided  by  the  record  of  the  inferior  court,  according  to 
the  direction  of  the  statute  before  alluded  to.  Besides,  any  one 
might  object  to  the  record  of  an  inferior  court,  declaring  that  he 
had  said  more  than  was  now  to  be  found  in  the  record ;  and  that 
what  he  had  so  said  he  would  prove  against  the  whole  court  by  the 
oaths  of  two  or  more  lawful  men,  according  as  the  usage  of  the 
court  required;  for  no  court  was  bound  either  to  maintain  or 
defend  its  record  by  duel ;  this,  therefore,  was  the  only  proof  that 
could  be  had.  We  are  informed  by  Glanville,  that  a  particular 
law^  had  been  made,  ordaining  that  no  one  should  except  to*a 
record  in  pari,  and  admit  the  remainder ;  though  he  might  deny 
the  whole  by  oath,  as  just  stated.^ 

The  king  might  occasionally  confer  on  any  court  the  privilege  to 
have  a  record.  Thus,  upon  some  reasonable  cause  being  shown,  he 
might,  as  has  just  been  observed,  direct  a  court  to  be  summoned 
to  make  a  record  of  a  matter  for  the  inspection  of  his  own  court ; 
so  that,  if  the  king  pleased,  there  could  be  no  contradiction  admitted 
to  such  record.  It  often  happened  that  a  court  was  summoned  to 
have  the  record  of  some  plea  before  the  king  or  his  justices,  although 
it  had,  in  truth,  no  such  record.  In  this  case,  the  parties,  by 
admission  and  consent,  might  settle  a  record  of  the  matter  between 
them.  The  writ  on  this  occasion  used  to  be  of  the  following  kind: — 
Hex  vicecomiti  salutem.  Prwcipio  tibi  quod  facias  eecordaei  in 
comitaiu  tuo  loquelam  quw  est  inter  A.  et  B.  de  terra,  dec,  in  villa, 
dec,  et  habeas  recordum  illius  loquelce  coram  me  vel  Justitiis  meis 
ad  terminum,  &c.,  per  quatuor  legales  milites,  qui  inter fuerunt,  ad 
recordum  id  facieivdum.  Et  summone  per  bonos  summonitores  A. 
qui  terram  illam  clamat,  quod  tunc  sit  ibi  cum  loqueld  sua,  et  B. 
qui  terram  illam  tenet,  quod  tunc  sit  ibi  ad  audiendum  illud,  dtc^ 

Again,  inferior  courts  had  occasionally  records  of  what  was  done 
there,  which  were  transmitted  to  the  king's  court :  as  when  a  lord 
had  a  plea  in  his  court  of  some  doubt  and  difficulty,  which  could 
not  l^e  well  determined  there,  then  he  might  curiam  suam  ponere 
in  curiam  domini  regis,  as  they  called  it,  or  adjourn  the  matter 
into  the  king's  court,  to  have  the  advice  of  that  tribunal  what  was 
proper  to  be  done — an  assistance  which  the  king  owed  to  all  his 
barons.  When  a  lord  was  in  this  manner  certified  what  was 
advisable  to  be  done,  he  returned  with  the  plea,  and  proceeded  to 
determine  upon  it  in  his  own  court.     County  courts  had  a  record 

'  Of  this  law  also,  and  the  time  when  it  was  made,  there  is  no  remembrance  but  this 
slight  intimation. 
'  Glaav.  lib.  8,  c.  9.  •  Ibid.  c.  9,  10. 
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of  pledges,  or  sureties  taken    there,    and  of    some  few    other 
matters.  1 

We  before  said  that  courts  were  not  bound  to  defend  their  records 
by  duel ;  but  they  were  obliged  to  defend  their  judgments  in  that 
manner :  as  if  any  one  should  declare  against  a  court  for  passing 
a  fgXse  judgment  against  him,  and  should  state  it  to  be  therefore 
false,  because  when  one  party  said  thus,  and  the  other  answered 
thus,  the  court  gave  a  false  judgment  thereon  in  such  and  such 
words,  and  passed  that  judgment  by  the  mouth  of  N.,  and  should 
conclude,  that  if  it  was  denied,  he  was  ready  to  prove  it  by  a  lawful 
witness  there  ready  to  deraign  it ;  in  this  case,  the  question  might 
be  decided  by  the  duel.  But  there  were  some  doubts  whether  the 
court  was  to  defend  its  judgment  by  one  of  its  own  members,  or  by 
some  stranger.  Glanville  seems  to  have  been  of  the  former  opinion ; 
fgr  he  says,  the  defence  was  to  be  by  the  person  who  passed  the 
judgment.  If  the  court  was  convicted  in  this  manner,  the  lord  of 
the  court  was  in  the  king's  mercy,  and  lost  his  court  for  ever ;  and 
besides  this,  the  whole  court  was  in  the  king's  mercy.2 

We  shall  now  speak  of  the  remedy  the  law  allowed  to  compel  a 
Writ  de  homa-  lord  to  receive  the  homage  of  his  tenant,  and  so  enable 
gio  redpiendo.  ^im  to  claim  the  protection  consequent  thereon.3  If  a 
lord  would  not  receive  the  homage  of  the  heir,  nor  a  reasonable 
relief,  then  the  relief  was  to  be  kept  ready,  and  to  be  repeatedly 
tendered  to  the  lord  by  good  men :  and  if  he  would  not  at  any  rate 
accept  it,  the  heir  might  complain  of  him  to  the  king  or  his  jus- 
tices, upon  which  he  would  have  this  writ : — Praecipe  N.  quod  juste 
et  sine  dilatione  recipiat  homagium  et  rationdbile  relevium  K.  de 
Ubero  tenemento  quod  tenet  in  villa,  dec,  et  qudd  de  eo  tenere  clamat. 
Et  nisi  fecerit,  summone,  &c. 

The  process  against  the  defendant  was  the  same  as  has  often  been 
mentioned  before  in  cases  of  summons.  If  he  appeared  and  ac- 
knowledged the  complainant  to  be  the  heir,  and  confessed  he  had 
tendered  his  homage  and  relief,  he  was  to  receive  it  instantly,  or 
appoint  a  day  for  doing  it.  The  same  was  to  be  done,  if  he  denied 
the  tender,  but  admitted  the  complainant  to  be  the  heir ;  but  if  he 
denied  he  was  the  heir,  then  the  heir,  if  he  was  out  of  seisin,  might, 
have  an  assize  against  the  lord  de  morte  antecessoris  ;  if  he  was  in 
seisin,  he  might  hold  himself  in,  till  it  pleased  the  lord  to  accept 
his  homage;  for  the  lord  was  not  to  have  the  relief  till  he  had 
accepted  homage.  But  if  the  lord  doubted  whether  he  was  the 
lawful  heir  or  not,  and  it  had  appeared  to  the  vicinage  that  he  was 
not,  the  lord  might  then  take  the  land  into  his  own  hands,  till  it 
was  made  appear  whether  he  was  the  heir.  And  this  was  the  way 
in  which  the  king  always  dealt  with  his  barons :  for  the  king,  upon 
the  death  of  a  baron  holding  of  him  in  chief,  immediately  sretaiued 

1  Glanv.  lib.  8,  c.  11.  2  Ibid  o.  9. 

'■>  We  have  before  Been  how  important  it  was  for  the  heir  that  the  lord  should  receive 
Ids  homage.     Vide  ante,  175. 
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the  barony  in  his  own  hands,  till  the  heir  gave  security  for  the 
relief ;  and  this,  notwithstanding  the  heir  was  of  full  age.i 

Lords  might  defer  receiving  homage  and  relief,  upon  reasonable 
cause  shown ;  as  suppose  some  other  person  than  the  heir  pretended 
a  right  to  the  inheritance,  or  any  part  of  it ;  for  while  that  suit 
depended,  he  could  not  receive  homage  or  relief.  Another  cause 
was,  when  the  lord  thought  he  had  a  right  to  hold  the  inheritance 
in  demesne.  In  such  case,  if  he  commenced  a  suit  by  the  king's 
writ,  or  that  of  his  justices,  against  the  person  in  seisin  of  the  land, 
the  tenant  might  put  himself  upon  the  king's  great  assize,  which 
proceeded  much  in  the  way  we  before  stated,  as  will  appear  by  the 
following  writ: — Bex  vicecomiti  salutem.  Summone  per  bonos 
summoniiores quatuor  legales  milites  de  vicineto  villce,  dec,  quodsint 
coram  me  veljustitiis  meis  die,  &c.,  ibi,  ad  eligendum  super  sacra- 
mentum  suum  duodecim,  &c.,  qui  meliUs  rei  veritatem  sciant,  et 
dicere  velint,  ad  faxiiendam  recognitionem,  utram  N.  majus  jus 
habei  tenendi  unam  hidam  terrce  in  villa,  (&c.,  de  I.  vel  ipse  B. 
tenendi  earn  in  dominico  suo,  quam  ipse  B.  petit  per  breve  meum 
versus  prcedictum  N.  et  unde  N.  qui  terram  illam  tenet,  posuit  se  in 
assisam  meam,  et  petit  recognitionem  fieri,  utrwm  ille  majus  jus 
habeat  tenendi  terram  illam  in  dominico,  vel  prcedictus  N.  tenendi 
de  eo.  Et  summone  per  bonos  summoniiores  prcedictum  N.  qui 
terram  illam  tenet,  qudd  tunc  ibi  sit  auditurus  illam  electionem,  (Sc.^ 

If  a  lord  could  not,  by  distress  or  otherwise,  compel  his  tenant 
to  render  his  services  and  customs  legally  due,  recourse  was  then 
had  to  the  king  or  his  chief  justice,  from  whom  he  might  obtain 
the  following  writ  to  the  sheriff,  directing  that  he  himself  should 
see  justice  done  to  the  complainant ;  which  is  the  first  instance  we 
have  yet  mentioned  of  the  form  of  a  writ  of  justicies : — Prcecipio 
tibi  quod  justicies  N.  quod  juste  et  sine  dilatione  facial  B.  consue- 
tudines  et  recta  servitia  quae  ei  faxiere  debet  de  tenemenfo  suo  quod 
de  eo  tenet  in  villa,  &c.,  sicut  rationabiliter  monstrare  poterit  eum 
sibi  deberi,  ne  oporieat  eum  ampliiis  inde  conqueri  pro  defectu  recti, 
(kc.  In  pursuance  of  this  writ,  the  sheriff,  in  his  county  court,  held 
a  plea  of  the  matter  in  question,  and  the  party  complaining  might 
therein  recover  his  services  and  dues,  according  to  the  custom  of 
the  county.  If  he  made  out  his  right,  the  other  party,  besides 
rendering  what  was  due,  was  in  the  mercy  of  the  sheriff ;  for  the 
misericcyrdia  or  amercement  which  arose  out  of  any  suit  in  the 
county  court  always  went  to  the  sheriff.  The  quantum  of  this 
was  ascertained  by  no  general  law,  but  depended  on  the  custom 
of  different  counties,  and  the  opinion  of  the  persons  who  assessed 
it  (a).3 

(a)  But  it  ought  to  be  reasonable.  Thus,  Henry  I.,  in  his  charter,  admitted  that 
amercements  had  been  grievous,  and  promised  that  they  should  be  henceforth  reason- 
able :  "  Si  quia  baroaum  vel  hominum  meorum  forisfecerit,  non  dabit  vadium  in 
misericordia  totius  pecuniEe  suae,  sicut  faciebat  tempore  patris  mei  et  fratris  mei, 
sed  secundum  modum  forisfacti,  ita  emendabit  sicut  emendasset  retro  a  tempore 
>  Glanv.  lib.  9,  u.  4-6.  "  Hid.  c.  6,  7.    ,  ^  ma.  e.  8-10. 
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Next,  as  to  the  remedy  to  be  pursued  in  case  of  purprestures. 
Purpresture,  or,  according  to  Grlanville,  porpresture, 

Purpresture.  ^^^  ^^^^  ^^^  unlawful  encroachment  was  made  upon 
the  king,  as  intruding  on  his  demesnes,  obstructing  the  pubhc 
ways,  turning  public  waters  from  their  course,  or  building  upon  the 
king's  highway ;!  in  short,  whenever  a  nuisance  was  committed 
upon  the  king's  freehold,  or  the  king's  highway,  a  suit  concerning 
such  nuisance  belonged  to  the  king's  crown  and  dignity  (a).  These 
purprestures  were  inquired  of  either  in  the  chief  court  of  the  king, 
or  before  the  king's  justices,  who  were  sent  into  different  parts  of 
the  kingdom  for  the  purpose  of  making  such  inquisitions,  by  a  jury 
of  the  country,  or  of  the  vicinage.2  Whosoever  was  convicted  by  a 
jury  of  having  committed  such  purprestures,  was  in  the  king's 
mercy  for  the  whole  fee  he  held  of  the  king,  and  was  obliged  to 
restore  what  he  had  encroached  upon.  If  the  purpresture  consisted 
in  building  in  some  city  upon  the  king's  street,  the  edifice,  says 
Glanville,  so  built,  was  forfeited  to  the  king,  and  the  party  remained 
in  the  king's  mercy.  The  misericordia  domini  regis,  which  has 
been  so  often  mentioned,  is  explained  in  this  passage  by  Glanville 
to  be,  when  any  one  is  to  be  amerced  by  the  oaths  of  twelve  lawful 
men  of  the  vicinage ;  so,  however,  me  aliquid  de  suo  honorabili  con- 
tenemento  amitat,  as  not  to  lose  his  countenance,  or  appearance  in 
the  world.  When  any  purpresture  was  committed  against  a  pri- 
vate person,  it  was  considered  in  a  different  way.  If  it  was  against 
the  lord  of  the  fee,  and  not  within  the  provisions  of  the  statute 
about  assizes,  then  the  transgressor  was  made  to  appear  in  the  lord's 
court,  provided  he  held  any  tenement  of  him.  This  was  by  the 
following  writ: — Rex  vicecomiti  salutem.  Prcecipio  tibi  qubd 
justicies  N.  quod  sine  dilatione  veniat  in  curia  I.  domini  sui,  et  ibi 
stet  ei  ad  rectum  de  libero  tenemento  suo  quod  super  ev/m  occupavit, 
ut  dicit,  ne  oporteat,  dc.^  If,  upon  this  writ,  he  was  convicted  of 
the  purpresture  in  the  lord's  court,  he  lost,  without  recovery,  the 
freehold  he  held  of  the  lord. 

patris  mei  et  fratris  mei,  in  tempore  aliorum  autecessorum  meorum  "  (Leges  Ee.n. 
PH.,  a.  1 ;  A.-S.  L.,  t.  1.  p.  600).  How  utterly,  tlierefore,  Henry  II.  violated  all  law 
in  the  case  of  ArchbiBhop  A'Becket,  when,  upon  a  supposed  contempt  in  non-appear- 
ance in  court — though  he  sent  four  knights  to  represent  him  and  excuse  his  absence 
— he  was  declared  to  have  forfeited  the  whole  of  his  goods  and  chattels,  may  easily 
be  judged  (ffume's  HUt.  Eng.,  vol.  i.  c.  8).  And  so  outrageous  were  the  exactions  of 
the  Norman  sovereigns  under  the  pretence  of  amercements,  that  a  special  clause  was 
introduced  into  Magna  Charta  to  repress  them  ( Vide  post,  et  vide  2  Inst.  27). 

(a)  "It  is  properly  when  there  is  a  house  built  or  an  enclosure  made  of  any 
part  of  the  king's  demesnes,  or  of  a  highway,  or  a  common  street,  or  public  water, 
or  such  like  public  thing.  It  is  derived  of  the  French  pourpris,  which  siguifieth  an 
enclosure  "  {Co.  Lift.  277  b.).  It  might  be  committed,  as  understood  by  our  legal 
authorities— (1)  against  the  king  by  a  subject,  (2)  by  a  tenant  against  his  lord,  (3) 
by  one  subject  against  another  (Spelm.  Gloss.,  and  in  Cowell's  Interpret.  Manwood's 
Forest  Laws,  p.  119).  The  word  used  by  .Glanville  is  "  occupation,"  and  Lord  Coke 
says  "occupationes"  are  taken  for  usurpations  upon  the  king,  and,  in  a  large  sense, 
includes  purprestures  as  well  as  intrusions  and  usurpations  (2  Inst.  272). 

1  Begiam  plateam.         '  Per  jwratam  patrics  sive  vicineti.  »  Glauv.  lib.  9,  c.  11, 12. 
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_  If  he  held  no  freehold  of  the  lord,  then  the  lord  might  implead 
him  by  a  writ  of  right  in  the  court  of  the  chief  lord.  In  like 
manner,  if  any  one  committed  a  purpresture  upon  a  person  not  his 
lord,  and  the  fact  did  not  come  within  the  provision  about  assizes, 
he  might  be  impleaded  in  a  writ  of  right.  But  if  it  was  within 
that  law,  then  there  should  be  a  recognition  upon  the  novel  dis- 
seisin to  recover  seisin ;  of  which  proceeding  we  shall  have  occa- 
sion to  speak  more  hereafter,  In  these  purprestures  it  usually 
happened  that  the  boundaries  of  lands  were  broke  in  upon  and 
confounded ;  upon  which,  at  the  prayer  of  any  of  the  neighbours, 
the  following  writ  might  be  issued : — Bex  vicecomiti  salutem.  Prce- 
cipio  tihi  qubd  justl  et  sine  dilatione  facias  esse  rationahiles  divisas 
inter  terram  R.  in  villa,  &C.,  et  terram  Ade  de  Byri  sicut  esse  de- 
bent,  et  esse  solent,  et  sicut  fuerunt  tempore  regis  Henrici  avi  mei, 
unde  B.  queritur  quod  Adam  injusth,  et  sine  judicio,  occupavit  plus 
inde  quam  pertinet  ad  liberum  tenementum  suum  de  Byri;  ne  am- 
pliils  inde  clamorem  audiam  pro  de/ectu  jiostitice,  <fec.l 

We  have  hitherto  treated  of  the  remedies  in  use  for  vindicating 
a  right  to  land,  and  its  appendant  services  and  profits.  We  shall 
now  take  leave  of  this  subject  for  a  while,  and  consider  the  nature 
of  personal  contracts,  such  as  buying,  selling,  giving,  lending,  and 
the  like,  upon  which  there  arose  debts  and  obligations  to  pay. 
This  subject  is  entitled,  in  the  language  of  this  period,  joedMtis  lai- 
de  debitis  laicorum,  to  distinguish  it  from  those  debts  corum. 
and  dues  that  were  recoverable  in  the  ecclesiastical  courts,  as  being 
things  of  a  supposed  spiritual  nature,  such  as  money  due  by  legacy, 
or  upon  promise  of  marriage.  ^ 

Pleas,  therefore,  de  debitis  laicorum  belonged  to  the  king's 
crown  and  dignity.  If  any  one  complained  to  the  curia  regis  of  a 
debt  owing  to  him,  which  he  was  desirous  should  be  inquired  of 
in  that  court,  he  had  the  following  writ  of  summons : — Bex  vice- 
comiti salutem.  Praecipe  If.  qubd  justi.  et  sine  dilatione  reddat  B. 
centum  marcas  quas  ei  debet,  ut  dicit,  et  unde  queritur  qubd  ei  c?e- 
forceat.  Et  nisi  fecerit,  summone  eum  per  bonos  summonitores, 
qubd  sit  cofum  me  vel  justitiis  meis  apud  Westmonasterium,  a 
clause  Paschw  in  quindecim  dies,  ostensurus  quare  non  fecerit,  &c. 
This  was  the  form  of  the  writ  of  debt. 

The  manner  of  enforcing  an  appearance  to  this  writ  was  as  in  other 
cases  of  summons.  It  should  be  observed  here,  that  it  was  not 
usual  for  the  curia  regis  in  any  case  to  compel  obedience  to  a  writ 
by  distraining  the  chattels ;  thei-efore,  even  in  a  plea  like  this,  the 
defendant  might  be  distrained  by  his  fee  and  freehold,  or,  as  in 
some  other  suits,  by  attachment  of  pledges.  ^ 

When  they  were  both  in  court,  then  it  was  to  be  considered  how 
the  demand  arose.  This  might  be  of  various  kinds,  as  ex  causa 
mutui,  upon  a  borrowing ;  ex  causd  venditionis,  upon  a  sale ;  ex 

>  Glanv.  lib.  9,  0.  13,  14.         '  For  this  vide  Fleta,  p.  131.         •  Glanv.  lib.  10,  u.  1-3. 
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commodato,  upon  a  lending  ;  eic  locato,  upon  a  hiring  ;  ex  deposifo,^ 
upon  a  deposit ;  or  by  some  other  cause  by  which  a  debt  arose  ■ 
for,  at  this  time,  aU  matters  of  personal  contract  were  considered 
as  binding  only  in  the  light  of  debts;  and  the  only  means  of 
recovery,  in  a  court,  was  by  this  action  of  debt. 

A  debt  arose  ex  mutuo,  when  one  lent  another  anything  which 
consisted  in  number,  weight,  or  measure.  If  a  person,  upon  such 
a  lending,  received  back  again  more  than  he  lent,  it  was  usury ; 
and  if  he  died  under  the  reputation  of  an  usurer,  we  have  seen  the 
infamy  with  which  his  memory  was  stained.  A  thing  was  some- 
times lent  sub  plegiorum  datione;  that  is,  some  one  was  surety  for 
the  restoration  of  it ;  sometimes,  svb  vadii  positione,  that  is,  a 
pledge  was  given  ;  sometimes,  subfidei  interposiUone,  when  a  bare 
promise  was  made  for  the  return ;  sometimes,  sub  chartce  exposi- 
tione,  when  a  charter  was  made  acknowledging  such  lending  ;  and 
sometimes  with  all  these  securities  together. 

When  anything  was  owing  sub  plegiorum  datione  only,  if  the 
principal  debtor  had  not  wherewithal  to  pay,  recourse 
was  had  to  the  sureties  by  the  following  writ : — Rex 
vicecomiti  salutem.  Prcecipe  N.  qubd  jnst^  et  sine  dilatione  ac- 
quietet  B.  de  centum  marcis  versus  N.  unde  eum  applegiavit,  ut 
dicit,  et  unde  queritur  qubd  eum  non  acquietavit  inde.  Et  nisi 
fecerit,  summone  eum  per  bonus  summonitores,  «fcc.2  If  the  sure- 
ties appeared  in  court,  and  confessed  the  suretyship,  they  were 
then  obliged  to  pay  the  debt  at  certain  times  affixed  in  court,  unless 
they  could  show  that  they  were  released  from  their*  engagement, 
or  had  in  some  way  satisfied  the  demand.  Sureties,  if  more  than 
one,  were  held  to  be  severally  bound  for  the  whole  (unless  there 
had  been  some  special  agreement  to  the  contrary),  and  they  were 
both  to  be  proceeded  against  for  satisfaction ;  therefore,  should 
any  of  them  be  insufficient,  the  remainder  were  to  be  answerable 
for  the  deficiency.  If  the  sureties,  however,  had  specially  engaged 
for  particular  parts  of  the  payment,  it  was  otherwise.  There 
might  arise  a  dispute  between  the  creditor  and  the  sureties,  or 
oetween  the  sureties,  upon  this  point.  In  like  manner,  if  some  of 
the  sureties  engaged  for  the  whole,  and  some  for  parts  only,  then 
the  former  would  have  a  question  to  debate  with  the  latter.  In 
what  manner  all  these  points  were  to  be  proved,  will  be  seen 
presently.    When  the  sureties  had  paid  what  was  due,  they  might 

'  It  is  almost  unnecessary  to  remark,  that  these  expressions  are  all  borrowed  from 
the  civil  law  :  the  same  may  be  said  of  the  definitions  hereafter  given  of  these  different 
obligations ;  but,  notwithstanding  this,  the  matter  of  Glanville's  discourse  upon  the 
subject  of  debts  and  obligations  bears  no  resemblance  to  the  Imperial  jurisprudence. 
This  is  one  strong  and  very  remarkable  circumstance  to  show,  that  the  use  made  of  the 
Roman  law  by  our  old  writers  was  not  to  corrupt,  but  to  adorn  and  elucidate  our  muni- 
cipal customs.     Vide  Inst.  lib.  iii.  tit.  15. 

2  This  writ  was,  in  after  times,  called  deplegiis  acquietandis,  and  used  to  be  brought 
by  the  sureties  against  the  principal  debtor  ;  though  in  the  time  of  Glanville  we  And  it 
lay  for  the  creditor  against  the  surety,  F.  N.  B.  It  must  be  confessed,  the  wording  of 
it  in  Glanville  seems  more  adapted  to  the  modern  than  the  ancient  application  of  the 
writ. 
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resort  to  the  principal  by  a  new  action  of  debt,  as  will  be  shown 
hereafter.  However,  it  should  be  remarked,  if  any  one  had  become 
surety  for  a  person's  appearance  in  a  suit,  and  he  had  fallen  into 
the  king's  mercy  for  the  default  of  the  principal,  he  could  not 
recover  by  action  of  debt  against  the  principal  what  he  had  so 
paid  ;  for  it  was  a  rule,  that  should  any  one  become  surety  for  a 
person's  answering  in  the  king's  court,  in  any  suit  belonging  to  the 
king's  crown  and  dignity,  as  for  breach  of  the  peace,  or  the  like, 
he  fell  into  the  king's  mercy,  if  he  did  not  produce  the  principal ; 
but  he  was  thereby,  notwithstanding,  released  from  the  engage- 
ment as  a  surety,  and  therefore  there  could  be  no  further  proceed- 
ing instituted  thereon,  i 

If  some  of  the  sureties  denied  they  were  sureties,  and  some  con- 
fessed it,  then  the  question  would  be  as  well  between  the  creditor 
and  the  sureties  as  between  the  sureties  themselves.  There  was  a 
doubt  what  should,  in  this  case,  be  the  mode  of  proof ;  whether  by 
duel,  or  whether  the  sureties  were  to  deny  their  engagement  by 
the  oaths  of  such  number  of  persons  as  the  court  should  require. 
Some  thought  that  the  creditor  himself,  by  his  own  oath,  and  that 
of  lawful  witnesses,  might  make  proof  of  it  against  the  sureties, 
unless  the  sureties  could  avoid  his  oath  by  any  lawful  objection  ; 
and  if  so,  says  Glanville,  they  must  resort  to  the  duel.^ 

Things  were  lent  sometimes  sub  vadii  positione  ;  and  then  either 
movables,  as  chattels,  or  immovables,  as  land,  tenements,  and 
rents,  were  given  in  pledge.  A  pledge  was  either  given  at  the 
time  of  lending,  or  not.  It  was  given  sometimes  for  a  certain  term, 
sometimes  without  any  fixed  term ;  sometimes  in  mortuo  vadio, 
sometimes  not.  Mortuum  vadium,  or  mortgage,  was  when  the 
fruits,  or  rent  arising  therefrom,  did  not  go  towards  paying  off  the 
demand  for  which  it  was  pledged  {a).  When  movables  were 
pledged,  and  seisin  thereof,  as  it  is  called,  given  to  the  creditor  for 

(a)  The  Mirror  affords  a  much  better  explanation  by  analogy  to  distresses,  which 
are  a  kind  of  pledge,  and  which  it  divides  into  dead  distresses,  as  armour,  or  robes,  or 
jewels,  and  live  distresses,  as  cattle  or  sheep  (c  2,  is.  26).  It  is  singular  that  so  easy 
an  explanation  has  not  occurred  to  any  writer  siiice  the  time  of  the  Mirror.  A  mort- 
gage is  always  a  dead  pledge  ;  that  is  literally  the  meaning  of  the  phrase,  for  "  gage  " 
or  "vadium"  is  synonymous  with  pledge,  and  a  distress  is  only  a  pledge  compulsorily 
taken,  and  so  it  is  said  in  the  chapter  of  the  Mirror  that  a  man  unlawfully  takes 
away  a  live  distress  against  gages  and  pledges,  as  a  live  distress  is  not  to  be  taken 
away,  &c.  It  is  not  easy  to  understand  the  explanation  above  given,  which  is  copied 
from  Glanville,  and  of  which  the  author  offers  no  explanation.  In  our  day,  rents 
received,  of  course,  do,  ^ro  tanto,  go  in  satisfaction  of  the  debt.  Littleton's  explanation 
is,  "  If  a  feofiineut  be  made  upon  condition,  that  if  the  feoffor  pay  to  the  feoffee  at  a 
certain  day  a  certain  sum,  then  the  feoffor  may  enter :  in  this  case,  the  feoffee  is  called 
tenant  in  mortgage,  i.e.,  it  is  mortuum  vadium,  because  it  is  doubtful  whether  the 
feoffor  wiU  pay  at  the  day  limited  or  not,  and  if  he  doth  not  pay,  then  the  land 
which  is  put  in  pledge  is  taken  from  him  for  ever,  and  so  dead  to  him,  and  if 
he  doth  pay,  then  the  pledge  is  dead  to  the  tenant"  {Litt.,  b.  2,  u.  5;  Co.  Litt., 
205,  a).  The  explanation  probably  is  this — that  in  ancient  times  the  mortgages 
were  actually  forfeited  at  the  day,  and  the  intermediate  rents  and  profits  were 
looked  upon  in  the  light  of  a  fine  or  penalty,  or  as  interest  for  the  delay,  which  was 
not  very  long.     This  appears  by  a  subsequent  passage  to  be  the  explanation. 

1  Glanv.  lib.  10,  c.  3-5.  a  Ibid.  ^.  6. 
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a  certain  term,  the  law  required  that  he  should  safely  keep  it, 
without  using  it  so  as  to  cause  any  detriment  thereto  ;_  and  if  any 
detriment  happened  to  it  within  the  term  appointed,  it  was  to  be 
set  off  against  the  debt,  according  to  the  damage  sustained.  If 
the  thing  pledged  was  such  as  necessarily  required  some  expense 
and  cost,  as  to  be  fed  or  repaired,  perhaps  there  would  be  some 
agreement  between  the  parties  about  it,  and  that  agreement  was 
to  be  the  rule  of  such  contingent  expenses.  It  was  sometimes 
agreed,  that  if  the  pledge  was  not  redeemed  at  the  term  fixed,  it 
should  remain  to  the  creditor,  and  become  his  property.  If  there 
was  no  such  agreement,  the  creditor  might  quicken  the  redemption 
by  the  following  writ : — Rex  vicecomiti  salutem.  Praecipe  N.  qudd 
justd  ei  sine  dilatione  acquietet,  d:c.,  quam  invadiavit  R.pro  centum 
marcis  usque  ad  ierminum  qui  prceteriit,  ut  dicil,  et  unde  queritur 
quod  earn  nondrnn  acquietavit:  et  nisifecerit,  &c} 

It  was  doubted  by  Glanville  in  what  manner  the  defendant  was 
to  be  compelled  to  appear  to  this  writ ;  whether  he  was  to  be  dis- 
trained by  the  pledge  itself,  or  in  what  other  way.  This,  it  seems, 
was  left  to  the  discretion  of  the  court,  and  might  be  effected  either 
by  that  or  some  other  method.  He  ought,  however,  to  be  present 
in  court  before  the  pledge  was  quit-claimed  to  the  creditor ;  for  he 
might  be  able,  perhaps,  to  show  some  reason  why  it  should  not. 
If  he  then  confessed  his  having  pledged  the  thing,  as  he  thereby  in 
effect  confessed  the  debt,  he  was  commanded  to  redeem  it  in  some 
reasonable  time;  and  if  he  did  not,  the  creditor  had  licence  to 
treat  the  pledge  as  his  own  property.  If  he  denied  the  pledging, 
he  must  either  say  the  thing  was  his  own,  and  account  for  its  being 
transferred  out  of  his  possession,  as  lent  or  intrusted  to  him,  or 
deny  it  to  be  his  ;  and  then  the  creditor  had  licence  to  consider  it 
as  his  own  property.  If  he  acknowledged  it  was  his,  but  denied 
the  pledge  and  debt  both,  then  the  creditor  was  bound  to  prove 
both ;  and  the  manner  of  proof,  where  pledges  denied  their  surety- 
ship, we  have  before  mentioned.  But  the  debt  could  not  be  de- 
manded before  the  expiration  of  the  term  agreed  upon.^ 

If  the  pledge  was  made  without  mention  of  any  particular  term, 
the  creditor  might  demand  his  debt  at  any  time.  When  the  debt 
was  paid,  the  creditor  was  bound  to  restore  the  pledge  in  the  con- 
dition he  received  it,  or  make  satisfaction  for  any  injury  that  it 
had  received ;  for  it  was  a  rule  that  a  creditor  was  to  restore  the 
pledge,  or  make  satisfaction  for  it ;  if  not,  he  was  to  lose  his  debt.^ 

When  it  happened  that  a  debtor  did  not  make  delivery  of  the 
pledge  at  the  time  of  receiving  the  thing  lent,  Glanville  doubts 
what  remedy  there  was  for  the  creditor,  as  the  same  thing  might 
be  pledged,  both  before  and  after,  to  several  persons ;  for  it  must 
be  observed,  says  our  author,  that  it  was  not  usual  for  the  court  of 
our  lord  the  Icing  to  give  protection  to,  or  warrant  private  agree- 
ments about  giving  or  receiviijg  things  in  pledge,  or  about  other 

>  GlanT.  Tib.  10,  o.  8.  *  Hid.  '  Ibid. 
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matters,  if  made  out  of  court,  or  if  made  in  other  courts  than  that 
of  our  lord  the  king:  and  therefore,  when  such  conventions  were 
not  observed,  the  curia  regis  would  not  entertain  any  suit  for  the 
establishment  of  them.  The  debtor,  therefore,  could  not  be  put  to 
answer  about  the  priority  of  pledging,  and  ^  the  person  who  was 
the  loser  by  it  must  content  himself  with  the  consequence  of  his 
own  negligence. 

When  a  thing  immovable  was  put  in  pledge,  and  seisin  thereof 
given  to  the  creditor  for  a  certain  term,  (a)  it  was  gene- 
rally  agreed  between  them  whether  the  rents  and  profits  °^  ^""^^^ 
should,  in  the  meantime,  go  towards  the  discharge  of  the  debt,  or 
not.  An  agreement  of  the  first  kind  was  considered  as  just  and 
binding,  the  latter  as  unjust  and  dishonest,  and  was  the  mortuum 
vadium,  or  mortgage  before  mentioned.  Though  this  was  not 
wholly  prohibited  by  the  king's  court,  yet  it  was  reputed  as  a 
species  of  usury,  and  punishable  in  the  way  before  mentioned. 
In  other  respects,  the  rules  of  law  respecting  this  pledge  were  the 
same  as  those  before  stated  in  the  case  of  a  movable,  when 
pledged.  It  must  be  added,  that  should  the  debtor  pay  the  debt, 
and  the  creditor  still  detain  the  pledge,  the  debtor  might  have  the 
following  writ  to  the  sheriff: — Prcecipe  N.  quod  juste  et  sine  dila- 
tione  reddat  R.  totam  terram  illam  in  villa,  dec.,  quam  eiinvadiavif 
pro  centum  marcis  ad  terminum  qui  proeteriit,  ut  dicit,  et  denarios 
suos  inde  recipiat;  or,  quam  ei  acquietavit,  ut  dicit :  et  nisi  fecerit, 
summone  eumper  bonos,  &c.^  The  creditor,  upon  his  appearance 
in  court,  would  either  acknowledge  the  land  to  be  given  in  pledge, 
or  would  claim  to  hold  it  in  fee.  In  the  first  instance,  he  ought 
to  restore  it,  or  show  a  reasonable  cause  why  he  should  not.  In 
the  second,  it  was  put  either  at  the  prayer  of  the  creditor  or  debtor, 
upon  the  recognition  of  the  country,  whether  the  creditor  had  the 
land  in  fee  or  in  pledge,  or  whether  his  father  or  any  of  his"  ances- 
tors was  seised  thereof,  as  in  fee  or  in  pledge,  on  the  day  he  died  ; 
and  so  the  recognition  might  be  varied  many  ways,  according  as 
the  demandant  claimed,  or  the  tenant  answered  to  that  claim. 
But  if  a  recognition  was  prayed  by  neither  party,  the  plea  went  on 
upon  the  right  only.  3 

If  the  creditor  by  any  means  lost  his  seisin,  whether  through 
the  debtor  or  through  any  one  else,  he  could  not  recover  seisin  by 
any  judgment  of  the  court,  nor  by  a  recognition  of  novel  disseisin  ; 
but  if  he  was  disseised  of  his  pledge  unlawfully,  and  without  judg- 

(o)  It  is  to  be  observed,  that  in  Glanville's  time  (says  Sir  W.  Blackstone),  wben  the 
universal  method  of  conveyance  was  by  livery  of  seisin  or  corporal  tradition  of  the 
lands,  no  gage  or  a  pledge  of  lands  was  good  unless  possession  was  also  delivered  to 
the  creditor,  and  having  referred  to  this  passage,  which  is  copied  from  Glanville,  he 
adds,  "And  the  frauds  which  have  arisen  since  the  exchange  of  these  public  and 
notorious  conveyances  for  more  private  and  secret  bargains  have  well  evinced  the 
wisdom  of  our  ancient  laws  "  (2  Black.  Oomm.  159).  Quia  sine  traditione  non  trans- 
fereutur  rerum  dominia  {Bracton,  61,  6). 

1  Glanv.  lib.  10,  u.  8.  -  Ibid.  u.  8,  9.  '  Ibid.  c.  10. 
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ment  of  any  court,  the  debtor  himself  might  have  an'assize  of  novel 
disseisin :  and  should  he  have  been  disseised  by  the  debtor  himself, 
he  had  no  way  of  getting  possession  again  but  through  the  debtor ; 
for  he  must  resort  to  the  principal  plea  of  debt,  to  compel  the  debtor 
to  make  him  satisfaction.^ 

Thus  far  of  proving  a  debt  by  sureties  and  by  pledge ;  but  where 
the  creditor  had  neither  of  these  to  prove  his  demand,  nor  any  other 
proof,  but  only  the  faith  or  promise  of  the  debtor,  this  was  held  no 
sufficient  proof  in  the  king's  court ;  but  he  was  left,  says  Grlanville, 
to  his  suit  in  the  court  christian  de  fidei  Iwsione  vet  transgressione, 
for  breach  of  promise.  Though  the  ecclesiastical  judge  might  take 
cognizance  of  this  as  a  criminal  matter,  and  inflict  a  penance  upon 
the  party,  or  enjoin  him  to  make  satisfaction ;  yet  we  have  seen 
that  he  Was  prohibited  by  one  of  the  constitutions  of  Clarendon, 
to  draw  into  that  jurisdiction,  and  determine  questions  concerning 
lay-debts  or  tenements,  upon  pretence  of  any  promise  having  been 
made  respecting  them.^ 

If  then  the  creditor  had  neither  sureties  nor  pledge,  he  was  driven 
to  find  some  other  proof.  He  might  make  out  the  matter  either 
per  testem  idoneum,  per  duellum,  or  per  cartam,  i.e.,  by  a  fit  witness, 
or  by  the  duel,  or  by  a  charter.  If  the  debtor's  charter  or  that 
of  his  ancestor  was  produced,  and  he  did  not  acknowledge  it,  he 
might'  controvert  it  several  ways.  Perhaps  he  might  admit  it  to 
be  his  seal,  but  deny  that  the  charter  was  made  by  him  or  with  his 
assent ;  or  he  might  deny  the  charter  and  seal  both.  In  the  first 
case,  if  he  acknowledged  publicly  in  court  the  seal  to  be  his,  so 
great  regard  was  had  to  a  seal,  that  he  was  thereby  considered  as 
having  acknowledged  the  charter  itself,  and  was  bound  to  observe 
the  covenants  therein  contained ;  it  being  his  own  fault,  if  he  suf- 
fered any  injury  for  want  of  taking  care  of  his  own  seal.  In  the 
latter  case,  the  charter  might  be  proved  in  the  duel  by  a  fit  witness, 
particularly  by  one  whose  name  was  inserted  as  a  witness  in  the 
charter.  There  were  other  ways  of  establishing  the  credit  of  a 
cha,rter ;  as  by  showing  other  charters  signed  with  the  same  seal, 
which  were  known  to  be  the  deeds  of  the  person  who  denied  this ; 
and  if  the  seals,  upon  comparison,  appeared  exactly  the  same,  it 
was  held  as  a  clear  proof ;  and  the  party  against  whom  it  was  to 
operate  lost  his  suit,  whether  it  related  to  debts,  land,  or  any  other 
matter :  and  he  was  moreover  to  be  in  misericordid  to  the  king ; 
for  it  wasa  general  rule,  that  when  a  person  had  said  anything  in 
court  or  in  a  plea  which  he  again  denied,  or  which  he  could  not 
warrant,  or  bring  proof  of,  or  which  he  was  compelled  to  gainsay 
by  contrary  proof,  he  always  remained  in  misericordid.  If  a  person 
had  given  more  securities  than  one  for  a  debt,  they  might  all  be 
resorted  to  at  once ;  otherwise  many  securities  would  not  be  of 
more  benefit  than  one.^ 

We  have  hitherto  been  speaking  of  lending  and  borrowing  ;  we 

1  Glanv.  lib.  10,  o.  11.  "  Ibid.  «.  12.     Vide  anU,  78.  » Ibid.  o.  12. 
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come  now  to  a  debt  arising  ex  commodato:  as  if  one  lent  another 
a  thing  without  any  gratuity,  to  use  and  derive  a  benefit  from  it ; 
when  that  use  and  benefit  was  attained,  the  thing  was  to  be  restored 
without  detriment ;  but  if  the  thing  perished,  or  was  damaged  in 
his  keeping,  a  recompense  was  to  be  made  for  the  damage  sustained: 
but  how  this  damage  was  to  be  valued,  and  if  the  thing  was  lent 
for  a  certain  term,  or  to  be  used  in  a  certain  place,  how  a  recom- 
pense was  to  be  made,  should  he  exceed  that  term  and  deviate 
from  that  place ;  or  how  that  excess  was  to  be  proved,  or  whose 
property  the  thing  was  to  be  considered,  G-lanville  signifies  his 
doubts ;  only  as  to  the  property,  he  thought  that  retaining  the 
thing  beyond  the  stated  time  and  place  could  not  well  be  called 
furtum,  or  stealing;  because  he  had  possession  of  it  originally 
through  the  right  owner.  Glanville  also  doubted  whether  the 
owner,  if  he  had  any  use  for  it  himself,  might  demand  his  thing  so 
lent  before  the  time  was  expired,  or  before  any  breach  of  the  agree- 
ment as  to  the  place.i 

Next  as  to  debts  arising  ex  empto  et  vendito.  A  sale  was  con- 
sidered as  effectually  completed  when  the  price  was  agreed  upon,  so 
as  there  was  a  delivery  of  the  thing  sold,  or  the  price  paid,  in  part 
or  in  the  whole,  or  that  at  least  earnest  was  given  and  received  (a). 
In  the  first  two  cases,  neither  of  the  contracting  parties  could  re- 
cede from  the  bargain,  unless  on  a  just  and  reasonable  cause ;  as 
if  there  had  been  an  agreement  at  first  that  either  might  declare 
off  within  a  certain  time ;  for  in  this  case,  the  rule  of  law  operated, 
that  conventio  vincit  legem.  Again,  if  the  thing  was  sold  as  sound 
and  without  fault,  and  afterwards  the  buyer  could  prove  the  con- 
trary, the  seller  was  bound  to  take  it  back ;  however,  it  would  be 
sufficient  if  it  was  sound  at  the  time  of  the  contract,  whatever 
might  afterwards  happen :  but  Glanville  had  a  doubt  within  what 
time  complaint  was  to  be  made  of  this,  particularly  where  there 
was  no  special  agreement  about  it.  Where  earnest  was  given,  the 
purchaser  might  be  off  his  bargain,  upon  forfeiting  his  earnest ; 
but  if  the  seller,  in  this  case,  wanted  to  be  off,  Glanville  doubted 
whether  he  might,  without  paying  some  penalty,  for  otherwise  he 
would  be  in  a  better  condition  than  the  purchaser,  though  it  was 
not  easy  to  say  what  penalty  he  was  to  pay.  In  general,  all  hazard 
respecting  the  thing  sold  was  to  rest  with  him  who  was  in  posses- 
sion of  it  at  the  time,  unless  there  was  some  special  agreement  to 
the  contrary.  2 

(a)  When  there  is  neither  writing,  earnests,  nor  delivery,  saya  Bracton,  the 
parties  may  retract  property,  not  haying  passed  quia  sine  traditione  non  transferentur 
rerum  dominia  (Braetm,  61,  b).  The  earnest  was  given  by  the  civil  law  as  symbol  of 
the  contract  or  part  of  the  price,  as  Vinniua  says.  In  the  former  case,  the  purchaser 
could  not  avoid  the  rule  by  forfeiture  ;  in  the  latter,  he  could  {Deg.,  18, 1-35, 19, 1-11, 
1).  It  is  curious  that,  after  the  lapse  of  centuries,  during  which  the  common  law 
as  it  had  thus  existed,  had  become  obsolete,  it  was  virtually  restored  by  the  statute 
of  Frauds  in  the  reign  of  Charles  II.,  by  which  either  delivery,  writing,  or  part  pay- 
ment is  required  to  bind  a  contract  of  sale  of  goods  above  the  value  of  £10. 
'  Glanv.  Ub.  10,  c.  13.  '  lUd.  c.  14. 
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In  all  sales  of  immovables,  the  seller  and  his  heirs  were  bound 
to  warrant  the  thing  sold  to  the  purchaser  and  his  heirs,  and  upon 
that  warranty  he  or  his  heirs  were  to  be  impleaded,  in  manner^  as 
we  before  stated.     And  if  any  movable  was  demanded  by  action 
against  the  purchaser,  as  being  before  sold  or  given,  or  by  some 
other  mode  of  transfer  conveyed  to  another  (so  as  no  felony  was 
charged  to  have  been  committed  of  it),  the  same  course  was  ob- 
served, says  Glanville,  as  in  case  of  immovables;  but  if  it  was 
demanded  of  the  purchaser  ex  causd  furtivd,  he  was  obliged  to 
clear  himself  of  all  charge  of  felony,  or  call  a  person  to  warrant 
the  thing  bought.     If  he  vouched  a  certain  warrantor  to  appear 
within  a  reasonable  time,  a  day  was  to  be  fixed  in  court.     If  the 
warrantor  appeared,  but  denied  his  warranty,  then  the  plea  went 
on  between  him  and  the  purchaser,  and  they  might  come  to  the 
decision  of  the  duel.     Grlanville  made  a  question  whether  such  a 
warrantor  might  call  another  warrantor ;  and  if  so,  what  limit  was 
to  be  set  to  this  vouching  to  warranty.     In  this  case  of  calling  a 
certain  warrantor,  when  a  thing  was  demanded  ex  causd  furtivd, 
the  warrantor  used  not  to  be  summoned,  as  in  other  cases  of  war- 
ranty; but  on  account  of  the  particular  nature  of  this  charge,  he 
was  attached  by  the  following  writ  to  the  sheriff: — Prcecipio  tibi, 
quod  sine  dilatione  attachiari  facias  per  salvos  et  secures  plegios  N. 
quod  sit  coram  me  veljustitiis  meisdie,  &c.,  ad  toarrantizandum  R. 
illam  rem  quam  H.  clamat  adversus  B,.  ut  furtivam,  et  unde  prce- 
dictus  B.  eum  traxit  ad  warrantum  in  curid  med,  vel  ad  ostenden- 
dum  quare  ei  warrantizare  non  debeat,  dtc^- 

This  was  the  proceeding  if  he  called  a  certain  warrantor  whom 
he  could  name.  But  if,  in  the  phrase  of  that  time,  he  called  an 
uncertain  warrantor — that  is,  if  he  merely  declared  that  he  bought 
the  thing  de  legitimo  mercatu  suo,  fairly  and  honestly,  and  could 
produce  sufficient  proof  thereof,  he  was  cleared  of  the  charge  of 
felony,  as  far  as  he  might  be  affected  criminally;  not  so,  however, 
but  that  he  might  lose  the  thing  in  question,  if  it  was  really  stolen, 
though  not  by  the  defendant.  This  was  the  method  of  proceeding, 
if  any  of  these  special  circumstances  arose  ;  but  if  it  rested  upon 
the  mere  debt,  that  is,  whether  ex  empto  or  ex  commodato,  it  was 
made  out  by  the  general  mode  of  proof  used  in  court,  namely,  says 
Grlanville,  that  by  writing  or  by  duel.2 

A  debt  ex  looato  and  ex  conducto  accrued,  when  one  let  out  a 
thing  to  another  for  a  certain  time,  at  a  certain  reward ;  here  the 
person  letting  was  bound  to  impart  the  use  of  the  thing  letten,  and 
the  hirer  to  pay  the  price.  In  this  case,  the  former  might,  at  the 
expiration  of  the  time,  take  possession  of  the  thing  letten  by  his 
own  authority  solely;  but  Grlanville  made  it  a  question  whether, 
if  the  price  was  not  paid  according  to  the  agreement,  he  might 
deprive  the  hirer  of  possession  by  his  own  authority.'  But  all 
these  being  what  were  then  called  private  contracts,  lying  in  the 

1  Glanv.  lib.  10,  c.  15,  16.  8  Ibid.  o.  17. 
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knowledge  of  the  parties  only,  without  any  evidence  to  testify  their 
existence,  were  such,  as  was  before  observed,^  of  which  the  king's 
court  did  not  usually  take  cognizance ;  others,  which  were  quasi 
privates,  hardly  met  with  more  consideration  from  the  king's  court.^ 
This  seems  to  have  been  a  remarkable  part  of  the  jurisprudence  of 
these  times ;  and  to  have  stood  in  need  of  the  improvement  after- 
wards, though  very  slowly,  adopted  in  actions  upon  promises. 

Thus  have  we  gone  through  those  actions  which  were  com- 
menced originally  in  the  curia  regis,  all  which  were  called  actions 
de  proprietate.  As  these  might  be  attended  by  the  parties  them- 
selves, or  by  their  attorneys,  it  seems  proper  in  this  place  to  say 
something  upon  the  law  respecting  attorneys  (a).  These 
pleas,  as  well  as  some  other  civil  pleas,  might  be  pro-  ^  o™eya. 
secuted  by  an  attorney ;  or,  as  he  was  called  in  those  times,  respon- 
salis  ad  lucrandum  vel  perdendum.  A  person,  when  he  appointed 
such  responsalis,  or  attorney,  ought  to  be  present,  and  make  the 
appointment  in  open  court  before  the  justices  sitting  there  upon 
the  bench ;  and  no  attorney  ought  to  be  received  otherwise  than 
from  the  principal  then  in  court,  though  it  was  not  necessary  that 
the  adverse  party  should  be  present  at  the  time,  nor  even  the 
attorney,  provided  he  was  known  to  the  court.     One  person  might 

(a)  The  word  used  by  Glanyille,  from  whom  all  this  is  copied,  is  respoiiBalis,  and 
from  some  expressions  in  Bracton  and  Fleta,  it  haa  heen  conjectured  that  an 
attorney,  an  essoiner,  and  a  responsalis  differed  in  some  respects  (Bracton,  212,  6 ; 
Fleta,  lib.  vi.  c.  11,  h.  7).  And  of  this  opinion  was  Lord  Coke  {Co.  Litl.,  128,  a).  But 
these  changes  of  expression,  or  even  of  meaning,  may  merely  mark  the  gradual  course 
of  a  usage.  The  terms  used  in  the  civil  law  for  attorney  would  probably  be  procurator, 
but  that  is  a  mere  general  phrase,  and  the  term  "  responsalis  "  is  used  in  Justinian's 
NovellcB  in  the  sense  of  an  officer  sent  with  a  special  commission,  and  GlauTille 
is  speaking  of  the  special  function  of  representation  in  a  court,  and  in  a  particular 
suit.  Appearance  used  to  be  personal,  and  it  is  curious  that  amqng  the  "  abuses " 
specified  in  the  Mirror,  is  that  appearance  by  attorney  was  allowed  (Mirror,  c.  5,  s.  i.) 
"  It  is  an  abuse  to  answer  or  appear  by  attorney  "  (Ibid.,  art.  138),  but  it  is  also 
said,  "  It  is  an  abuse  to  receive  an  attorney  where  the  plea  is  not  to  be  judged  in  the 
presence  of  the  parties  "  (art.  103)  ;  and  again,  "  It  is  an  abuse  that  no  one  can 
make  an  attorney  in  personal  actions,  where  corporal  punishment  is  to  be  awarded  " 
(art.  104) ;  and  again,  "  It  is  an  abuse  to  receive  an  attorney  where  no  power  to  do  so 
is  given  by  writ  out  of  the  Chancery  "  (art.  102).  It  is  not  easy  to  understand  the 
precise  meaning  and  force  of  these  objections,  but  it'  is  manifest  that  attorneys  did 
appear  in  court,  and  it  is  plain,  from  other  passages,  that  they  were  quite  different 
from  essoiners.  "  It  is  an  abuse  that  an  essoiner  is  admitted  in  a  personal  action  " 
(art.  100).  There  is  a  distinct  chapter,  however,  upon  "attorneys,"  following  that 
upon  essoiners,  which  shows  that  they  were  closely  connected.  "  Before  a  plea  put  into 
court  by  essoins,  attachment,  or  by  appearance — essoins  being  excuses  for  non- 
appearance— none  is  to  be  received  by  attorney,  nor  is  any  to  be  received  by  attorney 
in  a  suit  not  pending,  but  only  in  a  suit  pending  in  the  county  court  or  elsewhere. 
All  may  be  attorneys  which  the  law  will  permit :  women  may  not  be,  nor  infants,  nor 
villeins.  Plaintiffs,  notwithstanding  they  have  attorneys  in  personal  actions,  are  not  to 
appear  or  answer  in  judgment  by  attorney  (Jbid.,  c.  u.  s.  31).  Elsewhere,  it  is  said  that 
attorneys  who  yield  up  the  inheritance  or  freehold  of  their  dients  in  judgment  fall 
into  the  offence  of  wrongful  disseisin,  for  it  behoveth  not  attorneys  to  lose  their 
clients'  rights,  but  to  defend  them,  until  a  rightful  judgment  is  given  (Ibid.,  c.  ii.  _s. 
26).  It  appears  that  accountants  in  the  exchequer  were  usually  obliged  to  come  in 
person  (Madox's  Hxch.,  c.  xxvii.  s.  5). 

>  Vide  ante,  212.  2  Glanv.  lib.  10,  o.  13. 
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be  appointed  attorney,  or  two,  jointly  or  severally ;  so  as,  if  one 
was  not  present  to  act,  another  might ;  and  by  such  an  attorney  a 
plea  might  be  commenced  and  determined,  whether  by  judgment 
or  by  final  concord,  as  effectually  as  by  the  principal  himself.  It 
was  not  enough  that  any  one  was  appointed  bailiff  or  steward  for 
the  management  of  another's  estate  and  affairs,  to  entitle  him  to 
be  received  as  his  attorney  in  court ;  but  he  must  have  a  special 
authority  for  that  particular  purpose,  to  act  in  that  particular 
cause,  ad  lucrandum  vel  perdendum,  for  him  in  his  stead.  It  was 
the  practice  to  appoint  in  the  curia  regis  an  attorney  to  act  in  a 
cause  depending  in  some  other  court ;  and  there  then  issued  a  writ 
of  the  following  kind,  commanding  the  person  appointed  to  be  re- 
ceived as  such : — Bex  vicecomiti  (or  whoever  presided  in  the  court) 
salutem :  Scias  quod  N.  posuit  corum  me  (or,  justitiis  meis)  B.  loco 
sua  ad  lucrandum  vel  perdendum  pro  eo  in  placito,  dtc,  quod  est 
inter  eum  et  B.  de  una  carucatd  terroe  in  vUM,  &c. ;  et  idea  tibi 
prcecipio  quod  prcedictum  B.  loco  ipsius  N.  in  placito  illo  recipias 
ad  lucrandum  vel  perpendum  pro  eo,  (&cA 

When  a  person  was  appointed  attorney,  he  might  cast  essoins 
for  the  principal  (and  for  him  only,  not  for  himself)  tiU  his 
appointment  was  vacated.  When  an  attorney  was  appointed,  and 
had  acted  in  a  cause,  Grlanville  puts  a  question,  whether  his  principal 
could  remove  him  at  his  pleasure  and  appoint  another,  particularly 
if  there  had  arisen  any  great  disagreement  between  them.  And 
he  thought  that  the  principal  had  that  power ;  an  attorney  being 
put  in  the  place  of  another  only  in  his  absence  ;  and  the  practice 
was  to  remove  an  attorney  at  any  part  of  a  cause,  and  appoint 
another  in  court,  in  the  form  above  mentioned.  2 

A  father  might  appoint  his  son  his  attorney,  an  instance  of  which 
we  saw  in  the  fine  above  stated,  and  so  vice  versa ;  and  a  wife 
might  appoint  a  husband.  When  a  husband  acted  as  attorney  to 
his  wife,  and  lost  anything  in  a  plea  of  maritagium  or  dower,  or 
gave  up  any  right  of  the  wife's,  whether  by  judgment'Or  final  con- 
cord, it  was  made  a  question  by  Grlanville,  whether  the  wife  could 
afterwards  institute  any  suit  for  it,  or  was  bound,  after  her  hus- 
band's death,  to  abide  by  what  he  had  done.  And  it  should  seem, 
says  he,  that  she  ought  not  in  such  case  to  lose  anything  by  the 
act  of  her  husband  ;  because,  while  she  was  in  potestate  viri,  she 
could  not  contradict  him,  or  contravene  his  acts;  and  therefore 
could  not,  unless  he  pleased,  attend  to  her  own  property  and  con- 
cerns ;  and  yet,  adds  our  author,  it  might  be  said  on  the  other 
side,  that  whatever  is  transacted  in  the  king's  court  ought  to  be 
held  firm  and  inviolable.  3  Abbots  and  priors  of  canons  regular 
used  to  be  received  as  attorneys  for  their  societies,  of  course,  with- 
out letters  from  their  convent ;  other  priors,  whether  of  canons  or 
monks,  if  they  were  cloistered,  even  though  they  were  aliens,  were 
never  received  in  court  without  letters  from  their  abbot  or'  chief 

1  Glanv.  Ub.  XI,  c.  1,  2.  s  Ihid.  c.  3.  s  lUd. 
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prior.  The  master  of  the  Temple,  and  the  chief  prior  of  the  hos- 
pital of  St  John  of  Jerusalem  were  received  of  themselves,  but  no 
inferior  persons  of  their  order.  When  one  or  more  were  appointed 
attorneys  in  the  above  manner,  it  was  made  a  question  by  Glan- 
ville,  whether  one  might  appoint  his  colleague  to  act  for  him,  or 
some  third  person,  ad  lucrandum  vel  perdendum^ 

The  principal  might  be  compelled  to  fulfil  everything  that  was 
done  by  his  attorney,  whether  by  judgment  or  final  concord ; 
though  it  was  settled  beyond  a  question  or  doubt,  that  upon  the 
default  or  inability  of  the  principal,  the  attorney  was  not  liable.^ 
When  it  is-  said  that  the  principal  must  be  present .  in  court  to 
appoint  his  attorney,  it  must  be  remembered  what  was  before  laid 
down — namely,  that  if  a  tenant  did  not  appear  after  the  third 
essoin,  but  sent  an  attorney,  such  attorney  should  be  received  ;  but 
this  was  allowed  for  the  necessity  of  the  thing,  as  he  was  compelled 
by  the  judgment  of  the  court,  or  by  process  of  distress,  to  put  some 
one  in  his  place  ad  lucrandum  vel  perdendum. 

The  foregoing  writs  of  right  were  commenced  directly  and 
originally  in  the  curia  regis,  and  were  there  determined.  There 
were  some  writs  of  right  which  were  not  brought  there  originally, 
but  were  removed  thither,  when  it  had  been  proved  that  the  court 
of  the  lord  where  they  were  brought  had  de  recto  de/ecisse,  as  it 
was  called,  or  failed  in  doing  justice  between  the  parties ;  and,  in 
that  case,  such  causes  might  be  removed  into  the  county  court, 
and  from  thence  into  the  curia  regis,  for  the  above  reason. 3 

When,  therefore,  any  one  claimed  freehold  land,  or  service,  held 
of  some  other  person  than  the  king,  he  had  a  writ  writ  of  right  in 
of  right  directed  to  his  lord,  of  whom  he  claimed  to  *^«  ^°^^'^  "o^^- 
hold  the  land,  to  the  following  effect : — Bex  comiti  W.  salufem. 
Prcecipio  tibi,  quod  sine  dilatione  teneas  plenum  rectum  N.  de  de- 
cern hidis  terrcR  in  Middleton,  quam  clamat  tenere  de  te  per  liheram 
servitium  foedi  unius  militis  pro  omni  servitio.  Et  nisi  feceris, 
vicecomes  de  Northamptone  faciat,  ne  amplius  inde  clamorem 
audiam  pro  defeciu  j'ustitice,  &c.  The  form  of  these  writs  was 
capable  of  infinite  variety,  according  to  the  subject  and  circum- 
stances of  the  demand.*  Glanville  says  nothing  upon  the  order 
and  course  of  conducting  these  pleas  in  the  lord's  court,  except  in- 
timating that  they  depended  on  the  custom  of  the  particular  courts 
where  they  were  brought. 

The  way  of  proving  a  court  de  recto  defecisse,  to  have  failed  in  doing 
justice  was  this :  The  demandant  made  his  complaint  to  the  sheriff 
in  his  county  court,  and  there  showed  the  king's  writ ;  upon  this,  the 
sheriff  sent  some  officer  of  his  to  the  lord's  court,  on  the  day  appointed 
by  the  lord  for  the  parties  to  appear,  that  he,  in  the  presence  of 
four  or  more  lawful  knights,  who  were  to  be  present  by  the  sheriff's 
command,  might  hear  and  see  the  demandant  make  proof  that  the 

1  Glanv.  Ub.  U,  c.  5.  «  Ibid.  c.  4.  '  Ibid.  lib.  12,  o.  1. 

*  Ibid.  c.  3-5.  '  Ibid.  c.  6. 
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court  de  recto  defecisse ;  this  proof  was  to  be  by  his  own  oath,  and 
the  oaths  of  two  others  swearing  with  him  to  the_  fact.  By  this 
solemnity  were  causes  removed  out  of  many  courts  into  the  county 
court,  and  were  there  heard  over  again,  and  finally  determined, 
without  the  lord  or  his  heirs  being  allowed  to  make  any  claim  for 
recovery  of  their  judicature,  as  far  as  concerned  that  cause. 
Should  a  cause  be  removed  before  it  had  been  proved  in  the  above 
manner  that  there  was  a  failure  of  justice,  the  lord  might,  on  the 
day  appointed  for  hearing  the  cause,  make  claim  of  cognizance,  and 
for  restoration  of  his  court ;  but  this  was  never  done  in  the  curia 
regis,  unless  he  had  claimed  it  three  days  before,  in  the  presence  of 
lawful  men,  it  not  being  suitable  to  the  dignity  of  that  court  to  be 
ousted,  upon  slight  grounds,  of  the  cognizance  of  a  cause  once 
entertained  there.  If  no  day  was  appointed  in  the  lord's  court,  and 
therefore  proof  of  failure  of  justice  could  not  be  made  in  the  above 
way,  the  complainant  might  falsare  curiam,  falsify  the  court,  or 
deprive  it  of  its  cognizance,  by  making  that  proof  anywhere  within 
the  lord's  fee,  if  the  lord  did  not  reside  usually  there ;  for  though 
a  lord  could  not  hold  his  court  without  his  fee,  he  might  by  law 
have  it  anywhere  within  it ;  if  he  did  reside  there,  it  was  probably 
to  be  made  at  his  mansion-house.  ^ 

The  writ  of  right,  of  which  we  have  just  spoken,  was  to  be 
directed  to  the  lord,  of  whom  the  demandant  claimed  to  hold  im- 
mediately, not  to  the  chief  lord.  But  it  might  sometimes  happen 
that  the  demandant  claimed  to  hold  the  thing  in  question  of  one 
lord,  and  the  tenant  claim  to  hold  of  another ;  in  this  case,  because 
one  lord  should  not  be  enabled  to  dispossess  another  of  his  court 
and  franchise,  the  suit  of  necessity  belonged  to  the  county  court ; 
and  from  thence  it  might  be  removed  to  the  curia  regis,  where 
both  lords  might  be  summoned,  and  their  several  rights  discussed 
in  their  presence,  as  we  before  mentioned  in  cases  of  warranty.^ 

We  have  said  that  the  above  mentioned  writs  of  right  be- 
ef writs  of    longed  to  the  sheriff,  upon  failure  of  the  lord's  court, 

justioies;  To  the  sheriff  also  belonged  several  other  suits,  one  of 
which,  namely,  that  de  nativis,^  we  have  already  mentioned.  In 
short,  all  causes  where  the  writ  of  the  king  or  his  justices  directed 
him  to  do  right  between  the  parties  (called  since  writs  otjusticies), 
and  such  as  contained  the  provisional  clause  qudd  si  non  rectum 
fecerit,  tunc  ipse  facias,  &c.,  all  these  gave  the  sheriff  a  judicial 
authority  to  hear  and  determine.*  These  writs  were  very 
numerous ;  some  of  them  are  mentioned  by  Glanville,  from  whom 
may  be  extracted  a  short  account,  that  will  give  an  idea  of  this 
provincial  judicature.  There  was  a  writ  directed  to  a  lord,  com- 
manding him  ne  injuste  vexes,  by  demanding  more  services  than 
were  due  ;  and  unless  he  desisted,  the  sheriff  was  commanded  to 
see  right  done.5  This  is  the  only  provisional  writ ;  the  rest  are  all 
peremptory,  directed  to  the  sheriff  solely.    One  was  to  give  posses- 

J  Glanv.  lib.  12,  o.  7.      '  Ibid.  o.  8.      3  ^j^g  ante,  198.       *  Glanv.  c.  9.      =  Ihid.  c.  10. 
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sion  of  a  fugitive  villein  and  his  chattels ;  ^  for  admeasurement  of 
pasture  which  was  superonerated  ;2  quod  permittat  habere  certain 
easements; 3  to  make  rationabiles  divisas;^  to  observe  a  rafeoraa- 
bilem  divisam  of  chattels  that  had  before  been  made  -,5  to  respite  a 
recognition  directed  to  be  taken  by  the  justices  ;6  a  fcwias  habere 
rationabilem  dotem ;  to  take  care  of  a  deceased  man's  chattels  for 
payment  of  his  debts ;  7  and  to  give  possession  of  chattels  that  had 
been  taken  at  a  disseisin  of  the  land,  after  the  land  had  been  re- 
covered in  an  assize  of  novel  disseisin. 8  To  these  we  must  add  writs 
of  replevin,  and  two  of  prohibition  to  the  ecclesiastical  court,  which 
deserve  to  be  mentioned  more  at  length. 

In  the  former  part  of  this  inquiry  into  judicial  proceedings,  we 
have  seen  that  when  land'  was  seised  into  the  king's  hand  for 
default  or  contempt  of  the  tenant,  he  might  within  a  certain  time 
replevy  his  land,  upon  performing  what  was  required  of  him  by 
the  court.  The  power  of  distraining,  which  lords  exercised  over 
their  tenants,  required  a  similar  qualification — either  that  the 
tenant  should  perform  what  was  due,  or  at  least  till  it  was  ascer- 
tained by  judgment  whether  anything  or  what  was  due,  he  should 
replevy ;  that  is,  have  a  return  of  his  goods  upon  pledges  given  as 
a  security  to  stand  to  the  award  of  justice  in  the  matter.  In  order 
to  effect  this,  several  writs  of  replegiare  or  replevin  were  devised. 
One  was  in  this  form,  and  seems  to  approach  nearest  to  the  modern 
writ  of  replevin : — Bex  vicecomiti  salutem.  Frcecipio  tibi,  quod 
juste  et  sine  dilatione  facias  habere  G-.  aveeia  sua  per  vadium 
ET  PLEGiUM  ;  unde  queritur,  quod  R.  ea  cepit  et  detinet  injuste 
pro  consuetudinibus  quas  ab  eo  exigit,  quas  ipse  non  cognoscit  se 
debere ;  et  ipsum  prceterea  inde  juste  deduci  facias,  ne  oporteat 
eum,  dtc?  The  next  is  in  the  nature  of  a  prohibition,  as  well  as  a 
writ  of  replevin,  though  it  is  not  properly  a  prohibition,  which  was 
always  to  prohibit  a  judicial  proceeding.  It  is  as  follows: — Bex 
vicecomiti  salutem.  Prohibeo  tibi  ne  permittas  quod  R.  injuste 
exigat  ab  8.  de  libero  tenemento  sua  quod  tenet  de  N.  de/oedo  ipsius 
R.  in  vilWi,  dec,  plus  servitii  qudm  pertinet  ad  illud  liberum  tene- 
mentum  quod  tenet ;  et  aveeia  sua  qu^  capta  sunt  pro  ilia 
demandd,  quam  ille  non  cognoscit  ad  liberum  tenementum  suum, 
quod  tenet,  pertinere,  ei  replegiari  facias  donee  loquela  ilia  coram 
nobis  audiatur,  et  sciatur  utrum  illud  servitium  debeat  vel  non,  tfcc.^o 

To  these  may  be  added  the  two  writs  of  prohibition  to  the 
ecclesiastical  court,  just  alluded  to : — Bex,  (&c.,judici-  and  of  prohi- 
bus  ecclesiasticis  salutem.  Prohibeo  vobis  ne  teneatis  Htion. 
placitum  in  curia  christianitatis  quod  est  inter  N.  et  B.  de  laico 
/cede  prcedicti  B.  unde  ipse  queritur  quod  N.  eum  trahit  in  placitum 
in  curia  christianitatis  coram  vobis,  quia  placitum  illud  special  ad 
coronam  et  dignitatem  meam,  &c.^^    Besides  this  writ  to  the  judges, 

1  Glanv.  lib.  12,  o.  U.  "  Ibid.  o.  13.  "  Ibid.  t.  14.  » Ibid.  c.  16. 

5  Ibid  c.  17.  *  Ibid.  c.  19.  '  Ibid.  c.  20.  8  Jbid.  o.  18. 

9  Ibid  0.  12.  "  Ibid.  c.  15.  "  Ibid.  c.  21. 
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there  went  also  an  attachment  against  the  party  suing  in  the  court 
christian,  to  the  following  effect : — Rex  vicecomiti  salutem.  Prohibe 
H.  ne  sequatur  placitum  in  curia  cliristanitatis  quod  est  inter  N.  et 
ipsum  de  laico  fosdo  ipsius  prcedicti  N.  in  viUd,  &c.,  unde  ipse 
queritur,  quod  proefatus  B.  inde  eum  traxit  in  placitum  in  curia 
christanitatis  coram  judicibus  illis.  Et  si  pra^atus  N.  fecerit  te 
securum  de  clamore  suo  prosequendo,  tunc  pone  per  vadium  et 
SALVOS  PLEGios  prcedictum  R.  quod  sit  coram  me  vel  justitiis  meis 
die,  &c.,  ostensurus  quare  traxit  eum  in  placitum  in  curia  chris- 
tiamtatis  de  laico  fcedo  suo,  in  villa,  (&c.,  de  sicut  illud  placitum 
special  ad  coronam  et  dignitatem  meam,  &cJ  The  manner  of 
ordering  the  before-mentioned  suits  in  the  county  court,  depended 
on  the  customs  of  different  counties ;  for  which  reasons,  as  well  as 
because  it  was  not  strictly  within  the  design  of  his  work,  there  is 
no  notice  in  Glanville.^ 

'  Before  we  leave  the  subject  of  writs  of  right,  it  will  be  proper  to  add 
some  observation  respecting  the  form  of  writs  and  of  the  proceed- 
ings thereon.  The  form  of  words  in  which  a  title  to  land  was  stated 
by  the  demandant,  was  called  his  fetition,^  or  demand,  from  theword 
peto,  with  which  it  begun.  It  sometimes  happened  that  the  writ 
contained  more  or  less  in  it  than  the  petitio  stated  to  the  court,  as 
to  the  appurtenances  of  the  land,  or  particular  circumstances  of  the 
case.  Sometimes  there  was  an  error  in  the  writ  as  to  the  name  of 
the  party,  or  the  quantum  of  service,  or  the  like.  When  the  writ 
contained  less  than  the  petition,  no  more  could  be  recovered  than 
was  stated  in  the  writ ;  but  when  the  writ  contained  more  than  the 
petition  went  for,  the  surplus  might  be  remitted,  and  the  remainder 
might  well  be  recovered  by  the  authority  of  that  writ.  If,  however, . 
there  was  any  error  in  the  name,  then  by  the  strictness  of  law  another 
writ  should  be  prayed :  again,  when  there  was  an  error  in  stating 
the  quantum  of  service,  the  writ  was  lost.  Suppose  a  writ  of  right, 
directed  to  the  lord,  stated  the  land  to  be  held  by  less  services  than 
were  really  due,  Glanville  thought  that,  in  such  case,  the  lord  could 
not  refuse  to  receive  the  writ,  and  proceed  upon  it,  under  pretence  of 
his  being  concfuded  thereby,  and  suffering  a  detriment  to  his  service ; 
but  he  was  left  to  make  good  his  claim  of  service  against  the  de- 
mandant, should  he  recover  against  the  tenant.*  This  is  all  that  is 
to  be  collected  from  Glanville  on  the  formal  part  of  Pleading ;  a 
branch  of  our  law  which  grew,  in  after  times,  to  such  a  size,  and 
was  considered  with  so  much  nicety  and  refinement. 

It  had  become  the  law  and  custom  of  the  realm,  says  Glanville, 
that  no  one  should  be  bound  to  answer  in  his  lord's  court  concern- 
ing his  freehold,  without  the  precept  or  writ  of  our  lord  the  king, 
or  his  chief  justice,  if  the  question  was  about  a  lay  fee ;  but  if  there 
was  a  suit  between  two  clerks  concerning  a  freehold  held  in  frankal- 

1  Glanv.  lib.  12,  c.  22.  2  Ibid.  c.  23. 

3  This  term  is  borrowed  from  the  civil  arid  canon  law,  where  it  is  used  in  a  similar 
sense.    The  petitio  is  called  tount  in  our  law  Trench. 
«  Glanv.  Ub,  12,  o.  22. 
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moigne,  or  if  a  clerk  should  be  tenant  of  ecclesiastical  land  held  in 
frankalmoigne,  whoever  might  chance  to  be  demandant  against 
him,  the  plea  concerning  the  right  ought,  in  such  case,  to  be  in 
foro  ecclesiastico  ;  unless  it  should  be  prayed  to  have  a  recognition 
utrum  foedum  ecclesiasticum  sit  vel  laicum,  whether  it  was  an 
ecclesiastical  or  lay  fee,  of  which  we  shall  say  more  hereafter ;  for 
then  that  recognition,  as  well  as  all  others,  was  had  in  the  king's 
court.i 

We  have  now  dismissed  the  proceedings  for  the  recovery  of  rigKts, 
with  all  their  incidents  and  appendages,  as  far  as  any  of  recogni- 
intimation  upon  this  subject  has  come  down  to  us.  ^°^- 
The  next  thing  that  presents  itself  to  our  consideration,  is  the 
method  of  recovering  seisin,  or  mere  possession.  The  remedies  for 
recovery  of  seisin  seem  to  tae  founded  on  the  policy  of  preserving 
peace  and  quiet  in  matters  of  property.  As  seisin  was  the  priTnd 
facie  evidence  of  right,  the  law  would  not  allow  it  to  be  violated  on 
pretence  of  any  better  right :  and  had  provided  many  ways  of  pro- 
ceeding to  vindicate  the  seisin,  sometimes  in  opposition  to  the  mere 
right.  As  questions  concerning  seisin  came  within  the  benefit  of 
the  late  statute  of  Henry  II.,  to  which  we  have  so  often  before 
alluded,  and  were  accordingly  in  general  decided  by  recognition, 
we  shall  therefore  speak  of  the  different  kinds  of  recognitions. 2 

One  of  those  recognitions  was  called  de  morte  antecessoris;  another, 
de  ultima  prcesentatione ;  another,  utriim  tenementum  sit  foedum. 
•  ecclesiasticum  vel  laicum;  another, ^whether  a  person  was  seised  at 
the  day  of  his  death  ut  de  fcedo,  or  ut  de  vadio  ;  another,  whether 
a  person  was  within,  or  of  full  age ;  another,  whether  a  person  died 
seised  ut  defoedo,  or  ut  de  wardd;  another,  whether  a  person  made 
the  last  presentation  to  a  church  by  reason  of  being  seised  in  fee  or 
in  ward ;  and  the  like  questions,  which  often  arose  in  court  be- 
tween parties ;  and  which,  as  well  by  the  consent  of  parties  as  by 
the  advice  of  the  court,  were  directed  to  be  inquired  of  in  this  way, 
to  decide  the  fact  in  dispute.  There  was  one  recognition  which 
stood  distinguished  among  the  rest,  and  was  called  de  novd  des- 
seisind,  of  novel  disseisin.3  We  shall  speak  of  all  these  in  their 
order. 

First,  of  the  recognition  de  morte  antecessoris,  which  seems  to  be 
a  proceeding  particularly  calculated  for  the  protection  Assisa  mortis 
of  heirs  against  the  intrusion  made  by  their  lords,  upon  antecessoris. 
the  death  of  the  ancestor  last  seised  (a).     If  any  one  died  seised  of 
land,  and  was  seised  in  dominico  suo  sicut  de  foedo  suo;  that  is,  had 

(o)  Before  Magna  Charta,  says  Lord  Coke,  the  writs  of  assize,  of  novel  disseisin,  or 
mort  d'anoestor,  were  returnable  either  coram  rege,  or  into  the  court  of  common 
pleas,  and  this  appeareth  by  Glanville,  "  coram  me  vel  coram  justitiariis  meis."  But 
after  Magna  Charta,  the  writs  were  returnable,  "  coram  justitiariis  nostris  ad  assissas 
cum  in  partes  lllas  venerint"  (2  Inst.  24).  The  "ancestor"  meant  not  merely  a 
parent,  but  brother,  sister,  uncle,  aunt,  nephew,  or  niece  of  the  claimant  {Bracton,  254, 
261 ;  3  Inst.  399). 

1  Glanv.  lib.  12,  o.  25.  2  Ibid.  lib.  13,  c.  1.  Ibid.  e.  2. 
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the  inheritance  and  enjoyment  thereof  to  hiin  and  his  heirs ;  the 
heir  might  demand  the  seisin  of  his  ancestor  by  the  following  writ : 
— Bex  vicecomiti  salutem.  Si  0.  films  T.  fecerit  te  securum  de 
clamor e  suo  prosequendo,  tunc  summone  per  honos  summonitores 
duodecim  liberos  et  legales  homines  de  vicineto  de  villd,  dec,  quod 
sint  coram  me  veljustitiis  meis  die,  d:c.,  parati  sacramento  recog- 
noscere,  si  T.  pater  prcedicti  Q.  fuit  seisitus  in  dominico  suo  sicut 
de  fcedo  suo,  de  und  virgdto  terrce  in  villd,  dtc,  die  qua  dbiit;  si 
obiit  post  primam  coronationem  meam,  et  si  ille  G.  propinquior 
hceres  ejus  est.  Et  interim  terram  illam  videant,  et  nominxx  earum 
imbreviari  facias.  Et  summone  per  honos  summonitores  JR.  qui 
terram  illam  tenet,  quod  tunc  sit  ibi  auditurus  illam  recognitionem. 
Et  habeas  ibi  summonitores,  &c.  This  writ  was  varied  in  some 
parts  of  it,  according  to  the  circumstances  under  which  the  person 
died  seised;  as,  whether  he  was  seised  the  day  he  undertook  a 
peregrination  to  Jerusalem,  or  St  Jago,  in  which  journey  he  died ; 
or  the  day  he  took  upon  him  the  habit  of  religion,  the  latter  being 
a  civil  death,  which  entitled  the  heir  to  succeed  immediately.^  If 
the  heir  was  within  age,  the  clause  "  si  G.  filius  T.  fecerit  te  se- 
curum de  clamor e  suo  prosequendo"  was  left  out,  the  infant  not 
being  able,  by  law,  to  bind  himself  in  any  security ;  as  was  also 
the  clause,  "  si  T.  pater  prcedicti  G.  ohiit  post  primam  coronationem 
meam."  ^ 

When  the  sheriff  had  received  this  writ,  and  the  demandant  had 
given  security  in  the  county-court  for  prosecuting  his  claim,^  they  • 
proceeded  to  make  an  assize  in  this  way :  Twelve  free  and  lawful 
men  of  the  vicinage  were  chosen,  according  to  the  direction  of  the 
writ.  This  was  in  the  presence,  perhaps,  of  the  parties ;  though  it 
might  be  in  the  absence  of  the  tenant,  provided  he  had  been  pro- 
perly summoned  to  attend:  for  he  should  always  be  once  sum- 
moned, to  hear  who  were  chosen  to  make  the  recognition ;  and,  if 
he  pleased,  he  might  except  to  some  upon  any  reasonable  cause. 
If  he  did  not  come  at  the  first  summons,  they  did  not  wait  for 
him ;  but  the  twelve  jurors  were  elected  in  his  absence,  and  sent 
by  the  sheriff  to  view  the  land  or  tenement  whose  seisin  was  in 
dispute :  and  Glanville  says,  that  the  tenant  was  to  have  one  sum- 
mons more.  The  sheriff  caused  the  names  of  the  twelve  to  be 
inserted  in  a  writ;*  then  summoned  the  tenant  to  be  present  at 
the  day  appointed  by  the  writ,  before  the  king  or  his  justices,  to 
hear  the  recognition.  The  tenant  might  essoin  himself  at  the  first 
and  second  day  (provided  the  demandant  was  not  an  infant),  but 
there  was  no  essoin  allowed  him  at  the  third  day ;  for  then  the  recog- 
nition was  taken,  whether  he  came  or  not ;  it  being  a  rule,  that  no 
more  than  two  essoins  should  be  allowed  in  any  recognition  upon  a 
seisin  only ;  and  in  a  recognition  upon  a  novel  disseisin,  there  was 
no  essoin  at  all.    At  the  third  day,  then,  the  assize  was  taken, 

1  Glanv.  Ub.  13.  o.  2,  3,  4,  6.  s  Jbid.  c.  5. 

3  De  clamore  sim  prosequendo,  « Imbreviam. 
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whether  the  tenant  came  or  not.  If  the  jurors  declared  for  the 
demandant,  the  seisin  was  adjudged  to  him,  and  a  writ  of  the 
following  kind  went  to  the  sheriff  to  give  execution  thereof:  Scias 
quod  N.  dirationavit  in  curid  med  seisinam  tantce  terrce  in  viUd, 
(&c.,  per  recognitionem  de  morte  antecessoris  sui  versus  R.  et  ideo 
iibi  prcecipio  quod  seisinam  illam  ei  sine  dilatione  h;aberb  facias. 

By  force  of  this  writ  he  recovered  not  only  seisin  of  the  land,  but 
seisin  of  all  the  chattels  and  everything  else  which  was  found  upon 
the  fee  at  the  time  of  seisin. being  made  by  the  sheriff.  When  the 
seisin  was  in  this  manner  recovered,  the  person  who  lost  might 
afterwards,  notwithstanding,  contest  the  right,  in  a  writ  of  right; 
but  Grlanville  doubted  how  long  after  the  seisin  so  delivered  he 
might  pursue  his  remedy  for  the  right.^  If  the  oath  of  the  jurors 
was  in  favour  of  the  tenant,  and  he  was  absent,  the  seisin  remained 
to  him,-  without  the  adverse  party  having  any  power  to  recover  it : 
though  this  did  not  take  away  his  cause  of  action  for  the  right,  as 
in  the  former  case ;  nor,  on  the  other  hand,  did  a  suit  depending 
upon  the  right  to  a  tenement,  extinguish  a  recognition  upon  the 
seisin  of  one's  ancestor,  unless  the  duel  was  waged  upon  the  right ; 
though  the  pursuing  such  a  recognition  was  a  sort  of  contempt  of 
court ;  the  punishment,  however,  of  which  Glanville  seems  to 
think  was  not  ascertained.  3 

When  both  parties  appeared  in  court,  it  used  to  be  asked  of  the 
tenant  if  he  could  say  anything  why  the  assize  should  Exceptions 
remanere,  as  they  called  it ;  that  is,  should  be  barred,  *<>  *^«  assize. 
or  not  proceed.  Many  good  causes  might  be  shewn  why  the  assize 
should  remain.  If  the  tenant  confessed  in  court,  that  his  ancestor, 
whose  seisin  was  in  question,  was  seised  in  his  demesne  as  of  fee, 
the  day  he  died,  with  all  the  circumstances  expressed  in  the  writ, 
there  was  no  heed  to  proceed  in  the  assize  ;  but  if  he  confessed  the 
seisin  only,  and  denied  all,  or  some  circumstances,  the  assize  pro- 
ceeded upon  those  circumstances  which  were  not  admitted. 

There  were  many  other  causes  upon  which  the  assize  mortis  ante- 
cessoris used  to  remain.  The  tenant  might  admit,  that  the  de- 
mandant was  seised  after  the  death  of  his  father,  or  some  other  an- 
cestor (whether  such  ancestor  was  seised  the  day  of  his  death  or 
not) ;  and  that  being  in  such  seisin,  he  did  such  or  such  an  act 
which  deprived  him  of  the  benefit  of  the  assize ;  as  for  instance, 
that  he  sold  the  land  to  him,  or  made  a  gift  of  it,  or  quit-claimed 
it,  or  made  some  other  lawful  alienation  thereof:  and  upon  these 
points,  says  Glanville,  they  might  go  to  the  trial  by  duel,  or  any 
other  kind  of  proof  which  was  usually  allowed  by  the  court  in  ques- 
tions of  right.  In  like  manner,  the  tenant  might  say,  that  the  de- 
mandant had  heretofore  commenced  a  suit  against  him  concerning 
the  same  land,  and  that  there  was  then  a  fine  made  between  them  in 
the  king's  court ;  or  that  the  land  fell  to  him  upon  a  final  decision 

»  Glanv.  lib.  13,  u.  7,  8.  '  Ibid.  o.  9.  .3  Ibid.  o.  7. 
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by  duel,  whether  the  duel  was  in  the  king's  court  or  any  other ;  or 
that  it  was  his  by  the  judgment  of  some  court,  or  by  quit-claim 
solemnly  made.  Villenage  might  be  objected  against  the  demand- 
ant ;  and,  if  proved,  it  took  away  the  assize ;  as  did  also  the  excep- 
tion of  bastardy,  and  the  king's  charter  confirming  to  the  tenant 
the  land  in  question ;  the  conjunction  of  more  heirs  than  one,  as  of 
women  in  a  military  fee,  and  of  men  and  women  together  in  free 
socage.  Again,  if  it  were  admitted,  that  the  ancestor  whose  seisin 
was  in  question  had  a  seisin  of  some  sort  or  other,  namely,  that  he 
had  it  from  the  tenant  or  his  ancestor,  either  in  pledge,  or  ex  commo- 
dato,  or  by  any  similar  means,  in  these  cases  the  assize  was  to 
remain,  and  the  plea  to  proceed  in  some  other  way.  Consanguinity 
was  an  exception  which  took  away  the  assize. 

Where  it  happened,  as  we  before  mentioned  in  speaking  of  frank- 
marriage,  that  the  eldest  brother  gave  part  of  his  land  to  his  younger 
brother,  who  died  without  heirs  of  his  body ;  in  such  case,  the 
assize  would  remain,  on  account  of  the  rule  before  stated,  that  nemo 
potest  Jiaeres  simul  esse  ejusdem  tenementi  et  dominus.  In  like 
manner,  if  the  demandant  either  confessed,  or  was  proved  to  have 
been  in  arms  against  the  king,  any  assize  which  he  might  bring 
against  another  would,  ipso  facto,  remain.  We  are  told  also  by 
Grlanville,  that  by  force  of  a  particular  law,i  burgage-tenure  was  a 
good  exception  to  cause  the  assize  to  remain.  When  none  of  these, 
nor  any  other  cause  was  stated  why  the  assize  should  remain,  the 
recognition  proceeded  in  form,  and  both  parties  being  there  present, 
the  seisin  was  tried  by  the  oaths  of  the  twelve  jurors,  and,  accord- 
ing to  their  verdict,  was  adjudged  to  one  party  or  the  other.2 

When  the  demandant  in  this  assize  was  an  infant,  and  the  tenant 
was  of  full  age,  the  tenant  was  not  allowed  an  essoin,  and  the  re- 
cogniti6n  proceeded  the  first  day,  whether  the  tenant  appeared  or 
not.  It  was  so  ordered  for  this  never-failing  reason,  that  whereso- 
ever the  tenant,  if  present  in  court,  could  say  nothing  why  the 
assize  should  remain,  the  recognition  ought,  by  law,  to  proceed, 
without  waiting  for  the  appearance  of  the  adverse  party.  Now,  in 
this  case,  if  the  tenant  was  present,  the  allegation  of  the  demand- 
ant's infancy  would  be  no  cause  for  the  assize  to  remain,  and  there- 
fore the  recognition  was  to  proceed  of  course ;  but  if  restitution  was 
made  to  the  infant  by  the  recognition,  the  minor's  coming  of  age 
was  to  be  expected,  before  he  could  be  made  to  answer  upon  the 
question  of  right,  should  any  be  moved  against  him.  The  course 
was  the  same  where  both  parties  were  minors.3 

But  where  the  demandant  was  of  full  age,  and  the  tenant  a 
minor,  it  was  different,  for  there  the  minor  might  essoin  himself  in 
the  usual  way :  and  when  he  appeared,  he  might  pray  that  the  re- 
cognition might  not  be  taken  till  he  was  of  full  age ;  and  thus  the 
recognition  de  morte  antecessoris  often  remained,  on  account  of  the 

1  This  is  another  law  aUuded  to  by  GlanviUe,  of  which  we  find  no  other  mention. 
'  Glanv.  hb.  13,  0.  11.  ^Ibid.a.\2. 
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age  of  one  of  the  parties.  To  pr6cure,  however,  this  delay,  the 
minor  must  say  that  he  was  in  seisin  of  the  tenement  in  question ; 
and  also,  that  his  father  or  some  other  ancestor  died  seised :  for 
neither  a  recognition,  nor  a  suit  upon  the  right,  would  remain  as 
against  a  minor,  if  he  himself  had  acquired  seisin  of  the  tenement, 
and  he  held  it  by  no  other  right  than  what  he  had  so  made  to  him- 
self. But  should  it  be  replied  to  what  the  minor  had  said,  that 
true  it  was  his  ancestor  died  seised  of  the  tenement  in  question, 
yet  it  was  not  ut  defcedo,  but  only  ut  de  wardd  ;  then,  though  the 
principal  recognition  would  remain  on  account  of  the  age  of  the 
minor,  yet  a  recognition  would  proceed  on  that  point,  and  a  writ 
of  summons  would  accordingly  issue  for  twelve  jurors  to  the  follow- 
ing effect:  Bex  vicecomiti,  &c.,  Summone per  bonos  summonitores 
duodecim  Uberos  et  legates  homines  de  vicineto  de  villa,  &c.,  quod 
sint  coram  me  veljustitiis  meisadierminum,  &c.,  farati  sacramento 
recognoscere  si  R.  pater  N.  qui  infra  oetatem  est,  seisitus  fuit  in 
dominico  suo  de  una  carucatd  terrm  in  villa,  &c.,  unde  M.  filius  et 
haeres  T.  petit  recognitionem  de  morte  ipsius  T.  patris  sui  versus 
ipsum  N.  ut  defcedo  suo  die  qua  obiit,  vel  ut  de  wardd.  Et  interim 
ierram  illam  videant,  et  nomina  eorum  imbreviari  facias.  Et 
summone  per  bonos  summonitores  prcedictum  N.  qui  terram  illam 
tenet,  quod  sit  ibi  auditurus  illam  recognitionem,  &c.^ 

In  this  case,  the  proceeding  somewhat  differed  from  other  in- 
stances of  recognitions ;  for  if  a  day  had  been  given  to  both  parties, 
there  was  then  no  summons  to  the  tenant  to  hear  the  recognition; 
but  it  proceeded  without  delay,  and  according  to  the  verdict  of  those 
twelve  jurors,  delivered  upon  their  oaths,  it  was  declared  what  sort 
of  seisin  the  ancestor  had;  and  if  it  was  only  ut  de  wardd,  the 
demandant  recovered  against  the  minor.  But  Glanville  doubts 
whether  this  was  enough  to  entitle  the  demandant  to  recover ;  for, 
as  yet,  it  did  not  appear  that  his  ancestor  died  seised  in  his  demesne 
as  of  fee,  nor  that  he  was  the  next  heir ;  and  he  puts  it  as  a  ques- 
tion, whether  recourse  was  to  be  had  to  the  principal  recognition 
upon  that  point.  However  that  might  be,  yet  in  case  it  had  been 
proved  by  the  oaths  of  the  twelve  jurors,  that  the  ancestor  of  the 
minor  died  seised  as  of  fee,  then  the  seisin  was  to  remain  to  the 
minor  till  he  attained  his  full  age ;  but  after  hewas  come  of  age, 
the  other  party  might  bring  in  question  the  right  either  against 
him  or  his  heirs.  It  should  be  remembered,  that  it  was  only  in  the 
above  case  that  a  recognition  was  allowed  to  proceed  against  a 
minor ;  for  it  was  a  general  rule,  that  a  minor  was  not  bound  to 
answer  in  any  suit  by  which  he  might  be  disinherited,  or  lose  his 
life  or  member,  except  that  he  was  obliged  to  answer  to  suits  for 
his  debts,  and  also  for  a  novel  disseisin.  If,  in  the  above  case,  the 
seisin  had  been  adjudged  to  the  demandant,  restitution  was  to  be 
made  in  the  form  before  mentioned ;  and  he,  in  like  manner,  could 
not  be  compelled  to  answer  the  minor  upon  the  right  till  he  was  of 

1  GlanT.  lib.  13,  c.  13,  14. 
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full  age.  Such  mutual  permission  to  stir  questions,  after  a  deter- 
miaation,  was  grounded  upon  this  prevailing  reason,  that  whatever 
was  transacted  with  persons  under  age,  in  pleas  of  this  sort,  ought 
not  to  remain  fixed  and  unalterable.^ 

If  a  person  claimed  the  privilege  of  a  minor,  and  it  was  objected 
to  him  that  he  was  of  full  age,  this  was  to  be  decided  by  the  oaths, 
not  of  twelve,  but  of  eight  free  and  lawful  men,  who  were  sum- 
moned by  a  similar  writ  with  those  we  have  so  often  mentioned  for 
summoning  jurors :  octo  Uberos,  et  legales  homines  de  vicinefo  de 
villd,  <&c.,  a;c.,  recognoscere,  utriimN.  qui  clamat  unam  Jiidam,  dec, 
sit  talis  cetatis,  quod  inde  placitare  possit  et  deheat.  Et  interim 
terram  illam  videant,  et  nomina  eorum,  d;c.  d:c.^  If  he  was  proved 
by  this  recognition  to  be  of  full  age,  they  proceeded  to  the  princi- 
pal recognition,  as  in  other  cases.  Here  Glanville  makes  a  ques- 
tion, whether  he  was  thenceforward  to  be  esteemed  of  full  age,  so 
as  to  lose  his  privilege  of  age  as  against  all  other  persons :  and 
again,  suppose  he  had  been  found  a  minor,  whether  that  was  suf- 
ficient, without  more,  to  entitle  him  to  the  privilege  in  all  other 
suits.  3 

The  next  recognition  is  that  de  uUimd  prcesentatione.  When 
Assisa  ultimas  a  church  was  void,  and  a  dispute  arose  about  the  pre- 
prceaentatwnis.  sentation,  the  Controversy  might  be  determined  by  this 
recognition,  at  the  prayer  of  either  party.  The  writ,  in  such  case, 
was  of  the  following  kind: — Summone,  &c.,  dtcodecim  liberos  et 
legales  homines  de  vicineto,  &c.  dtc.,  parati  sacramento  recognoscere, 
quis  advocatus  prcesentavit  ultimcmi  personam,  quoe  ohiit  ad  eccle- 
siam  de^  villd,' d;c.,  quce  vacans  est,  ut  dicitw,  et  unde  N.  clamat 
advocationem.  Ut  nomina  eorum  imbreviari  facias.  Ut  summone 
per^  bonos  summonitores  B.  qui  prcesentationem  ipsam  deforceat, 
qudd  tunc  sit  ibi  auditurus  illam  recognitionem,  dtc*  What  the 
essoins  were  in  this  recognition,  may  be  collected  from  what  has 
gone  before.  The  person  to  whom  or  to  whose  ancestors  the  last 
presentation  was  adjudged  by  the  recognition,  was  considered  as 
having  thereby  obtained  seisin  of  the  advowson ;  so  that  he  was  to 
present  to  the  first  vacancy,  and  his  parson  was  to  hold  the  presen- 
tation during  his  life,  whatever  was  the  fact  about  the  right  of 
advowson ;  for  the  person  who  lost  the  last  presentation  by  a  recog- 
nition might  yet  move  a  question  upon  the  right  of  advowson.  5 

The  tenant  might,  in  this  as  well  as  the  foregoing  writ,  state 
some  reason  why  the  assise  should  not  proceed.  He  might  say  that 
he  admitted  the  ancestor  of  the  demandant  made  the  last  presenta- 
tion, as  the  real  lord  and  heir ;  but  that  afterwards  he  transferred 
the  fee,  to  which  the  advowson  was  appendant,  to  the  tenant  or  his 
ancestors,  by  a  good  and  lawful  title :  upon  which  allegation  the 
assize  would  remain,  and  either  party  jnight  pray  a  recognition 
upon  the  truth  of  this  exception.    Again,  either  party  might  admit 

1  Glanv.  lib  13  c.  15.  2  im.  c.  15,  16.  3  jim.  0.  17. 

'  Ibid.  0.  18, 19.  t  Ibid.  0.  20. 
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that  he  or  his  ancestors  made  the  last  presentation,  but  that  it  was 
ut  de  wardd,  not  ut  de  foedo  ;  upon  which  a  recognition  might  be 
prayed,  which  would  be  summoned  by  a  writ  similar  to  the  many 
we  have  mentioned:  duodecim  liberos,  &c.,  recognoscere,  si  B.  qui 
prcesentavit,  &c.,  fecerit  illam  prcesentationem  ut  de  foedo,  vel  ut  de 
wardd,  &c.  And  if  the  recognition  declared  the  last  presentation 
was  made  ut  de  wardd,  the  advowson  of  the  presentation  was  at  an 
end,  and  henceforth  belonged  to  the  other  party;  Hut  de  foedo,  the 
presentation  remained  to  him.i 

We  come  now  to  the  recognition  concerning  a  tenement,  utrum 
sit  laicum  vel  ecclesiasticum,  which  might  be  had  upon  the  prayer 
of  either  party.  For  summoning  such  a  recognition,  there  issued 
a  writ  like  the  former  :  recognoscere,  utriim  una  hida  terrce,  quam 
N.  persona  ecclesice  devilld,  d:c.,  clamat  ad  liheram  eleemosinam 
ipsius  ecclesice  suae  versus  R.  in  villd,  (&c. ,  sit  laicum  foedum  ipsius 
B.  an  foedum  ecclesiasticum.  Et  interim  terram  videant,  &c.^  It 
was  a  rule  in  this,  and  indeed  in  all  others,  except  the  great  assize, 
that  no  more  than  two  essoins  should  be  had,  for  the  third  was 
never  admitted ;  but  where  the  court  could  be  certified  of  the  party's 
illness,  whether  he  was  languidus  or  not ;  and  as  this,  says  Glan- 
vDle,  was  not  usually  done  in  recognitions,  they  always  were  with- 
out a  third  essoin.  This  recognition  proceeded  in  the  same  way  as 
the  former ;  and  if  it  was  proved  by  the  recognition  that  the  tene- 
ment was  ecclesiastical,  it  could  not  afterwards  be  considered  as  a 
lay  fee,  though  it  might  be  claimed  as  holden  by  the  church  for  a 
certain  service.  3 

The  next  was  the  recognition,  whether  a  person  died  seised  ut 
de  foedo,  vel  ut  de  vadio.  If  a  person  claimed  a  tenement  as  hav- 
ing been  pledged  by  him  or  his  ancestors,  and  the  other  party 
claimed  it  not  as  a  pledge,  but  in  fee,  then  a  recognition  was 
resorted  to,  and  was  summoned,  as  in  other  cases :  recognoscere, 
utriim  N.  teneat  unum  carucatum,  &c.,  in  foedo,  an  in  vadio,  &c., 
or  it  might  be,  utriim  ilia  carucata,  &c.,  sit  foedum  vel  hcereditas 
ipsius  N.  an  invadiata  ei  ab  ipso  B.  vel  ah  ipso  H.  antecessore  ejus. 
Et  interim  terram  videant,  (&c.^  Sometimes,  when  a  person 
died  seised  ut  de  vadio,  the  heir,  upon  such  seisin,  would  bring  a 
writ  de  morte  antecessoris  against  the  true  heir,  who  had  by  some 
means  got  seisin  of  the  land ;  and  then,  if  the  tenant  admitted  the 
seisin  of  the  demandant's  ancestor,  but  said  it  was  ut  de  vadio,  and 
not  ut  de  foedo  ;'  a  recognition  was  summoned  in  the  following 
form :  recognoscere,  utrum  N.  pater  R.  fuerit  seisitus  in  dominico 
sua  ut  de  foedo,  an  ut  de  vadio,  de  una  carucata,  &c.,  die  qua  ohiit, 

&c.^ 

If  it  was  proved  by  the  recognition  to  be  a  pledge  only,  and  not 
an  inheritance,  then  the  tenant  who  claimed  it  as  his  inheritance 
lost  the  tenement ;  so  that  he  could  not  even  make  use  of  it,  in  the 

1  Glanv.  lib.  13,  o.  20-22.  » Ibid.  c.  23,  24.  Ibid.  c.  25. 

«  Ibid.  26, 27.  '  Ibid.  c.  28,  29. 
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manner  we  mentioned  concerning  actions  of  debt,  for  the  recovery 
of  the  debt  for  which  it  was  a  pledge.  If,  on  the  other  hand,  it 
was  recognised  to  be  an  inheritance  in  the  tenant,  the  demandant 
could  recover  it  no  other  way  (if  at  all)  than  by  a  writ  of  right. 
Grlanville  makes  a  question,  whether  in  this,  or  any  other  recogni- 
tion, the  warrantor  was  to  be  waited  for,  particularly  if  he  was 
vouched  after  two  essoins  had  been  had.^ 

The  nature  of  the  recognitions  which  remain  to  be  mentioned, 
may  partly  be  collected  from  those  of  which  we  have  already 
treated,  and  partly  from  the  terms  of  the  award  made  in  court  for 
their  being  taken,  and  the  allegations  of  both  parties,  which  were 
to  be  tried.  Indeed,  some  of  them  have  been  already  noticed ;  as 
that  for  trying  whether  a  person  was  of  age ;  2  that  for  trying 
whether  a  person  died  seized  ut  de  fcedo,  or  ut  de  wardd ;  3  that 
for  trying  whether  a  presentation  was  made  in  right  of  the  inherit- 
ance, or  only  in  right  of  a  wardship :  ^  all  these  recognitions 
were  conducted  as  the  others,  in  respect  of  essoins,  and  they  pro- 
ceeded or  remained  for  the  same  reasons  as  prevailed  in  the 
rest.^ 

It  must  be  observed  of  these  assizes  (for  so  they  are  sometimes 
called  by  Grlanville,  but  more  commonly  recognitions),  that  they 
are  not  all  of  the  same  kind;  that  de  morte  antecesswis  being 
evidently  an  original  proceeding,  independent  of  any  other;  the 
rest  (not  excepting  that  de  ultima  prcesentatione,^  and  that 
utrUm  laicum  foedum  vel  ecclesiasticum)  being  merely  for  the  de- 
cision of  facts  which  arose  in  some  original  action  or  proceeding. 
Thus,  the  writs  for  summoning  recognitions  of  the  latter  kind 
were  simple  writs  of  summons:  they  mentioned  that  a  plea  was 
depending  in  court  by  the  king's  writ ;  and  they  were  granted  at 
the  prayer  of  either  party ;  so  that  they  seemed  to  be  resorted  to, 
by  the  assent  of  parties,  for  settling  an  incidental  question,  on 
which  they  put  the  dispute  between  them.  On  the  other  hand, 
the  writ  de  morte  antecessoris  has  all  the  appearance  of  an  original 
commencement  of  a  suit.  It  issued  only  upon  condition  that  the 
demandant  gave  security  to  prosecute  it — si  G.  filius  T.  fec&ritiie 
securum  de  cTmnore  suo  prosequendo  tunc  summmie — and  mad#no 
mention  of  a  plea  depending.  Of  the  same  kind  was  the  writ  de 
nova  disseisind,  which  will  be  mentioned  presently.  Thus,  then, 
of  all  the  assizes  in  use  in  Glanville's  time,  it  was  only  that  de 
morte  antecessoris,  and  that  de  nova  disseisind,  that  were  original 
writs.  Whether  there  were  any  recognitions  for  trving  collateral 
facts,  besides  those  mentioned  in  Glanville,  it  is  difficult  to  deter- 
mine ;  this  being  one  of  the  many  circumstances  of  which  we  must 

1  Glauv.  lib.  13,  u.  30.  *  Ibid.  c.  15-17.  s  jj^  .  1315 

<  Ibid.  0.  20-22.  6  jud.  0.  31. 

8  That  the  assise  de  idtima  prwsmtatione  was  such,  see  what  we  have  before  said  p 
197,  iu  the  flea  upon  a  right  of  advowson,  where  this  writ  is  awarded  to  try  a  collateral 
matter,  arising  in  a  writ  of  right  of  advowson. 
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remain  ignorant,  for  want  of  knowing  the  terms  of  the  famous  law 
made  by  Henry  II.  about  assizes. 

We  shall,  lastly,  speak  of  that  which  was  called  the  recognitio  de 
Tiova  disseisina  (a).  When  any  one  disseised  another  Assisa  de  nova 
of  his  freehold  unjustly,  and  without  any  judgment  dAssemna. 
of  law  to  authorise  him,  and  the  fact  was  within  the  king's  assize  ; 
that  is,  if  it  was  since  the  last  voyage  of  the  king  to  Normandy,i 
which  was,  it  seems,  the  time  limited  for  this  purpose  in  the  famous 
law  so  often  alluded  to ;  he  might  then  avail  himself  of  the  benefit 
of  that  law,  and  have  the  following  writ  to  the  sheriff :  Questus 
EST  mihi  N.  qudd  B.  injuste  et  sinejudicio  disseisivit  eum  de  libera 
tenemento  suo  in  villd,  &c.,  post  ultimam  transfretationem,  meam  in 
Normanniam :  et  ideo  tibi  prcecipio,  qudd  si  pe^fatus  N.  fecerit 
TE  SECUETJM  DE  CLAMOKB  SUO  PROSEQUENDO,  tunc  fojcios  tenementum 
illud  reseisiri  de  catallis  quce  in  eo  capta  fuerunt,  et  ipsum  cum 
catallis  esse  facias  in  pace  usque  ad  clausum  Paschw.  Et  interim 
facias  duodecim  liberos  et  legates  homines  de  vicineto  videre  terram 
illam;  et  nomina  eorum  imhreviari  facias.  Et  summone  illos  per 
bonos  summonitores,  qmd  tunc  sint  coram  me  vel  justitiis  meis, 
parati  indefacere  recognitionem.    Et  pone  pee  vadium  et  salvos 

PLEGIOS   PRfflDICTUM   E.  VEL   BALLIVUM    SUUM,  SI   IPSE   NON   FUEEIT 

INVENTUS,  qtcdd  tunc  sit  ibi  auditurus  illam  recognitionem,  (&c.^ 

(a)  Xs  to  the  word  novel,  it  applied  when  the  action  was  hrought  since  the  last  eyre 
or  circuit.  The  term  disseisin  is  very  ancient  in  our  law,  and  is  used  in  the  sense  of 
wrongful  seizure  by  force.  Thus  the  terms  are  expounded  in  a  chapter  in  the  Mirror 
upon  the  subject  (c.  ii.  125) :  Disseisin,  it  is  said,  is  a  personal  trespass  in  a  wrongful 
puttiflg  out  of  possession,  "  and  if  I  take  from  you  forcibly  anything  of  which  you 
have  had  the  peaceable  possession,  I  do  disseise  you ;  and  I  do  wrong  to  the  king 
when  I  use  force  where  I  ought  to  use  judgment."  The  wrong  is  here  taken  as 
weU  for  deforcement  or  disturbance  as  for  ejection.  "  Deforcement,  as  if  one 
entereth  into  another's  tenement  when  the  rightful  owner  is  elsewhere,  and  at  his 
return  cannot  enter  therein,  but  is  kept  out,  and  hindered  so  to  do.  Disturbance 
is  if  one  disturb  me  wrongfully  to  use  my  seisin  which  I  have  peaceably  had, 
and  the  same  may  be  in  three  ways — I.  As  where  one  driveth  away  a  distress,  so 
that  I  cannot  distrain  in  the  tenement  liable  to  my  distress ;  2.  Another  is  where  one 
doth  replevy  his  distress  wrongfully  ;  3.  As  if  one  distrain  me  so  outrageously 
that  I  cannot  manure,  plough,  or  use  my  land  duly."  It  is  further  said,  "All  right 
is  of  two  kinds — either  a  right  of  possession  or  of  property  ;  and  therefore  the  right 
of  property  is  not  determinable  by  this  assize,  as  is  the  knovm  possession,  or  that  which 
savoureth  of  a  possessory  right.  The  remedy  of  disseisin  holds  not  of  movables,  nor 
of  anything  which  falleth  not  into  inheritance,  as  land,  tenement,  rent,  advowson  of 
a  church,  whether  holden  in  fee  or  for  term  of  life,  or  year,  or  mortgage,  until  so 
much  be  paid.  Ejection  of  a  term  of  years  falleth  to  the  assize,  which  sometimes 
Cometh  by  lease,  &o.  Into  this  offence  fall  farmers  (lessees)  who  lease  their  land  for 
a  longer  time  than  their  term  endureth  in  prejudice  of  the  lord  or  the  reversioner  " 
(iMd.) 

'  This  was  A.D.  1184,  in  the  30th  year  of  Henry  II.  ;  so  that  the  time  of  limitation, 
during  that  reign,  was  never  more  than  about  four  years. 

In  the  printed  text  of  Glanville,  there  are  these  words  between  brackets :  Quod  quan- 
doque  majus  quandoque  minus  censetur;  which  passage  has  been  thought  to  import,  that 
the  time  of  limitation  was  often  varied  in  this  king's  reign.  Another  meaning  of  this 
passage  may  be,  that  the  period  (the  termimms  a  quo)  being  fixed,  it  must  necessarily,  by 
the  lapse  of  time,  be  lengthening  every  day.  After  all,  the  passage  lies  under  some 
suspicion  of  interpolation,  and  was,  perhaps,  for  that  reason  put  between  brackets  by 
the  editor.  This  voyage  into  Normandy  is  referred  to  by  later  writers,  as  the  limitation 
before  the  statute  of  Merton  altered  it. 

•^  Glanv.  Ub.  13,  c.  32,  33. 


232  '  HENRY  II,  TO  JOHN.  [CHAP.  IT. 

These  writs  of  novel  disseisin  were  of  different  forms,  according 
to  the  nature  of  the  freehold  in  whose  prejudice  the  disseisin  was 
made.  There  is  one  in  Grianville  for  razing  or  prostrating  a  dyke 
ad  nocumentum  liberi  tenementi;  another  for  razing  a  mill-pool  ad 
nocwmentum  liberi  tenementi;  another  for  a  common  of  pasture 
appertaining  ad  liberum  tenenientumA  These  are  all  the  writs  of 
novel  disseisin  mentioned  in  Glanville. 

In  this  recognition  no  essoin  was  allowed,  but  the  recognition 
proceeded  at  the  first  day,  whether  the  disseisor  appeared  or  not — 
for  here  no  delay  was  suffered  either  on  account  of  minority,  or  a 
vouching  to  warranty;  unless  a  person  would  in  court  first  acknow- 
ledge the  disseisin,  and  then  he  might  vouch  a  warrantor,  and  the 
recognition  would  remain;  the  disseisor  would  be  in  the  king's 
mercy — ^the  warrantor  was  summoned,  and  the  proceeding  went 
on  between  him  and  the  disseisor  who  vouched  him.  It  must  be 
observed  that  in  this  recognition  whoever  lost  his  suit,  whether  the 
demandant  or  tenant,  or,  as  Grianville  terms  them  (with  a  view 
perhaps  to  there  being  a  Sort  of  criminality  2  in  a  disseisin,  the 
appellor  and  the  appealed,  he  was  in  the  king's  mercy.  If  the 
appellor  did  not  prosecute,  by  keeping  the  day  appointed,  his 
pledges  also  were  in  the  king's  mercy ;  and  the  like  happened  to 
the  other  party  if  he  made  default.  The  penalty  ordained  by  the 
constitution  which  established  this  proceeding  was  only  the  mis&rir 
cordia  regis,  so  often  mentioned.  It  often  happened  in  this  re- 
cognition that  the  demandant,  after  he  had  proved  the  disseisin, 
wanted  a  writ  to  the  sheriff  to  be  put  in  possession  of  tHe  produce 
and  chattels  upon  the  land,  the  form  of  which  writ  we  have  before 
shown.^  It  should  be  remarked  that  this  writ  to  recover  the  chattels 
pursued  the  original  writ  of  novel  disseisin,  which  directed  the  party 
to  be  reseised  of  the  chattels ;  in  no  other  recognition  was  there 
any  mention  in  the  judgment  defructibus  et  catallisA 
Of  terms  and        Having  taken  this  view  of  the  divers  manners  in 

raoations.  which  justice  was  obtained,  it  seems  to  follow  that 
something  should  be  said  of  the  times  which  were  allotted,  at  this 
early  period,  for  the  regular  administration  of  it.  The  division  of 
the  year  into  term  and  vacation  has  been  the  joint  work  of  the 
church  and  necessity.  The  cultivation  of  the  earth,  and  the  collec- 
tion of  its  fruits,  necessarily  require  a  time  of  leisure  from  all 
attendance  on  civil  affairs ;  and  the  laws  of  the  church  had,  at 
various  times,  assigned  certain  seasons  of  the  year  to  an  observance 
of  religious  peace,  during  which  all  legal  strife  was  strictly  inter- 
dicted. What  remained  of  the  year  not  disposed  of  in  this  manner 
was  allowed  for  the  administration  of  justice.  The  Anglo-Saxons 
had  been  governed  by  these  two  reasons  in  distinguishing  the  periods 
of  vacation  and  term ;  the  latter  they  called  dies  pads  regis,  the 

■  Glaiiv.  lib.  13,  c.  34^37. 

*  In  the  canon  law,  a  forcible  intrusion  into  an  eoolesiaatioal  benefice  is  construed 
rapina.    Corv.  Jus.  Can.  lib.  4,  tit.  24. 

»  Glanv.  lib.  13,  c.  38,  39.  *  Ibid.  c.  38. 
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former,  dies  pads  Dei  et  sanctce  ecclesice}  The  particular  portions 
of  time  which  the  Saxons  had  allowed  to  these  two  seasons  were 
adhered  to  by  the  Normans,  together  with  other  Saxon  usages,  and 
their  term  and  vacation  were  as  foUow : — 
*  It  seems  that  Hilary  term  began  Octabis  Epiphanice — that  is, 
thelSth  of  January,  and  ended  on  Saturday  next  before  Septua- 
gesima;  which,  being  movable,  made  this  term  longer  in  some 
years  than  others.  Easter  term  began  Octabis  Paschce  (nine  days 
sooner  than  it  now  does),  and  ended  before  the  vigil  of  Ascension 
(that  is,  six  days  sooner  than  it  now  does).  Trinity  term  began 
Octabis  Fentecostes;  to  which  there  does  not  seem  to  have  been 
any  precise  conclusion  fixed  by  the  canon  which  governed  all  the 
rest;  it  was  therefore  called  terminus  sine  termino;  it  seems  to 
have  been  determined  by  nothing  but  the  pressing  calls  of  hay- 
time  and  harvest,  and  the  declension  of  business  very  natural  at 
that  season.  But  the  conclusion  of  it  was  fixed  afterwards  by 
parliament ;  by  stat.  51  Hen.  III.  it  was  to  end  within  two  or  three 
days  after  quindena  sancti  Johannis — that  is,  about  the  12th  of 
July.  In  later  times,  by  stat.  32  Hen.  VIII.  Trinity  term  was 
to  begin  Crastino  sanctce  Trinitatis.  Michaelmas  term  began  on 
Tuesday  next  after  St  Michael,  and  was  closed  by  Advent ;  but  as 
Advent-Sunday  is  movable,  and  may  fall  upon  any  day  between 
the  26th  of  November  and  4th  of  December,  therefore  the  28th  of 
November,  as  a  middle  period,  by  reason  of  the  feast  and  eve  of  St 
Andrew,  was  appointed  for  it.  Thus  were  the  terms  in  the  latter 
part  of  the  Saxon  times,  and  during  this  period,  almost  in  the  same 
state  we  have  them  now;  and  by  them  the  return  of  writs  and  ap- 
pearances were  governed.  2 

Having  gone  through  the  law  of  private  rights,  and  the  several 
remedies  furnished  for  the  recovery  and  protection  of  The  criminal 
property,  it  remains  to  say  something  of  the  criminal  law  ^'^^^■ 

as  it  stood  at  the  latter  end  of  the  reign  of  Henry  II.;  but,  previous  to 
this  it  may  be  proper  to  take  a  view  of  some  few  regulations  that  had 
been  made  on  the  subject  of  crimes  and  punishments  antecedent  to 
the  time  of  which  we  are  now  writing.  We  have  seen  that  a  law 
was  made  by  William  the  Conqueror,  which  took  away  all  capital 
punishments,  and,  instead  thereof,  directed  various  kinds  of  mutila- 
tion. This  law  was  repealed  in  one  instance,  a.d.  1108,  in  the  9th 
year  of  Henry  I.,  when  it  was  enacted,  that  anyone  taken  in  furto 
vel  latrocinio  should  be  hanged,  without  allowing  any  pecuniary 
tvere  to  be  paid  as  a  redemption^  (a).  The  law  of  William,  however, 
still  operated  in  other  cases ;  the  punishment  of  crimes  consisted  in 

(a)  This  is  a  mistake.  The  law  was,  that  among  the  offences  which  put  a  man  in 
misericordia  regis,  was  theft  if  worthy  of  death,  "  Furtum  probatum  et  morte  dignum  " 
{Leges  Henrici  Primi,  o.  xiii.)  But,  in  the  same  chapter,  even  homicide  is  -allowed 
its  compensation. 

1  Leg.  Confes.  c.  9.  '  Spelman,  Orig.  of  Terms. 

3  Wilk.  Leg.  Ang.  Sax.  p.  304. 
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mutilations  of  various  kinds ;  and  it  will  presently  te  seen  that  this 
law  of  Henry  I.  was  dispensed  with  or  repealed. 

Some  provisions  respecting  the  administration  of  criminal  justice 
had  been  made  by  the  statutes  of  Clarendon  that  were  published 
at  Northamptom.  It  was  thereby  directed,  that  any  one  charged 
before  the  king's  justices  with  the  crime  of  murder,  theft,  robbery, 
or  receipt  of  such  offenders,  of  forgery,  or  of  malicious  burning,  by 
the  oaths  of  twelve  knights  of  the  hundred ;  if  there  were  no  knights, 
by  the  oaths  of  twelve  free  and  lawful  men,  and  by  the  oaths  of  four 
out  of  every  vill  in  the  hundred ;  that  any  one  so  charged  should 
submit  to  the  water  ordeal,  and  if  he  failed  in  the  experiment  he 
should  lose  one  foot ;  and  afterwards  at  Northampton  it  was  added, 
in  order  to  make  the  punishment  more  severe,  that  he  should  lose 
his  right  hand  as  well  as  one  of  his  feet ;  and  also  that  he  should 
abjure  the  realm,  and  leave  it  within  forty  days ;   and 

a  ]ura  ion.  ^^^^  .  ^  j^^  ^^^  acquitted  by  the  water  ordeal,  that  he 

should  find  pledges  to  answer  for  him,  and  then  he  might  remain 
in  the  realm  unless  he  was  charged  with  a  murder  or  some  other 
heinous  felony  by  the  commonalty  and  lawful  knights  of  the  country. 
If  he  was  charged  with  any  of  those  crimes,  notwithstanding  his 
acquittal  by  the  ordeal,  he  was  to  leave  the  kingdom  within  forty 
days,  and  carry  all  his  goods  with  him  (with  a  saving  of  all  claims 
his  lord  might  have  on  them),  and  so  abjure  the  realm  and  be  at  the 
king's  mercy  as  to  any  permission  to  return.  This  regulation  was 
to  be  in  force  so  long  as  the  king  pleased,  in  all  cases  of  murder, 
treason,  and  malicious  burning ;  and  in  all  the  before-mentioned 
crimes,  except  in  small  thefts  and  robberies  committed  during  the 
war  (which  was  just  concluded),  in  taking  horses,  oxen,  and  the 
like. 

Thus  an  offender  was  subjected  to  a  trial,  by  which,  if  convicted, 
he  was  to  lose  a  limb  and  be  banished ;  if  acquitted,  he  was  likewise 
to  be  banished.  Such  a  method  of  proceeding  can  be  imputed  to 
nothing  but  some  doubt  entertained  of  the  justness  of  this  trial  by 
ordeal.  It  is  related  tha;t,  before  this,  William  Rufus  having  caused 
fifty  Englishmen  of  good  quality  and  fortune  to  be  tried  by  the  hot 
iron,  they  escaped  unhurt  and  were  of  course  acquitted;  upon  which 
that  monarch  declared  he  would  try  them  again  by  the  judgment 
of  his  court,  and  would  not  abide  by  this  pretended  judgment  of 
God,  which  was  made  favourable  or  unfavourable  at  any  inan's 
pleasure.  The  king  looked  upon  this  trial  to  be  fraudulently  man- 
aged, as  no  doubt  it  was ;  and  Henry  II.,  convinced  of  the  fraud, 
would  not  allow  such  an  acquittal  to  have  its  full  effect  ;i  though 
it  is  a  strong  mark  of  the  barbarism  and  prejudices  of  these  times, 
that  a  practice  liable  to  such  suspicions  was  still  suffered  to  continue 
as  a  judicial  proceeding,  and  that  they  would  rather  punish  those 
who  were  lawfully  acquitted  by  it  than  altogether  abandon  such  an 
abominable  proceeding. 

>  Litt.  Hen.  II.  vol.  iv.  279. 
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Another  provision  made  by  the  statute  of  Northampton  related 
to  the  old  law  concerning  decennaries.  It  declared  that  no  one  in 
a  borough  or  vill  should  entertain  any  strange  guest  in  his  house 
more  than  one  night  unless  he  would  engage  to  answer  for  his  ap- 
pearance ;  or  such  guest  had  some  reasonable  excuse  for  staying, 
which  his  host  was  to  make  known  to  the  vicinage  ;  and  when  he 
went  away,  it  was  to  be  by  day  and  in  the  presence  of  the  vicinage. 
Another  ordinance  was  to  secure  the  punishment  of  criminals  who 
had  been  prosecuted  and  appealed  before  the  inferior  magistrates 
in  order  to  a  final  trial  before  the  king's  justices  ;  it  declares,  that 
any  one  taken  for  murder,  theft,  robbery,  or  forgery,  and  confessing 
himself  guilty  before  the  chief  officer  of  the  hundred  or  borough,  or 
before  certain  lawful  men,  should  not  be  permitted  to  deny  the  fact 
when  brought  before  the  justices.^ 

Such  is  the  substance  of  certain  statutes  made  for  the  improve- 
ment of  criminal  proceedings,  in  this  and  the  preceding  resigns. 
We  shall  now  speak  of  the  penal  law  in  general,  and  the  way  of 
prosecuting  offenders,  as  practised  towards  the  end  of  the  reign  of 
Henry  II.  But  in  this  we  shall  confine  our  inquiries  to  such 
objects  as  relate  to  the  cwjia  regis  only;  contenting  ourselves 
with  subjoining  a  short  account  of  the  proceedings  before  justices 
itinerant. 

When  a  person  was  infamatus,  as  Grlanville  terms  it,  or  accused 
of  the  death  of  a  man,  or  of  any  sedition  moved  in  the  Mode  of  pro- 
realm  or  army,  it  was  either  upon  the  charge  of  a  cer-  seoution. 
tain  accuser  or  not.  If  no  certain  accuser  appeared,  but  he  was 
accused  only  by  the  voice  of  public  fame,  or,  as  Grlanville  says, 
fama  iantwm'modo  pvblica  accusat  (which  signified  probably  no- 
thing more  than  what  the  statute  of  Northampton  calls  per  sacra- 
mentum  legalium  hominum),  he  was  immediately  to  be  safely 
attached,  either  by  proper  pledges,  or  by  a  much  safer  security, 
that  is,  per  carceris  inelusionem.  Then  the  truth  of  the  matter 
was  inquired  before  the  justices,  by  many  and  various  inquisitions 
and  interrogations  ;  every  probability  was  to  be  weighed,  and  every 
conjecture  to  be  attempted,  from  facts  and  circumstances,  which 
could  be  thought  to  make  either  on  one  side  or  the  other.  In  con- 
clusion, the  criminal  was  either  to  be  entirely  acquitted,  upon  such 
inquiry,  or  was  to  be  put  to  purge  himself  per  legem  apparentem  ; 
that  is,  by  a  number  of  compurgators.  If  upon  this  trial  per 
legem  he  was  convicted,  his  life  and  members  depeaded  upon  the 
judgment  of  the  court,  and  the  grace  of  the  king,  as  in  cases  of 
felony;  for  so  Grlanville  calls  this  offence  of  seditio  regni  vel  exer- 
citus.^ 

If  a  certain  accuser,  or,  as  he  is  sometimes  called  by  Glanville, 
and  was  afterwards  more  commonly  called,  an  appellor,  appeared 
at  first,  he  was  to  be  attached  by  pledges,  if  he  could  find  any,  for 
prosecuting  the  suit ;  if  he  could  not  find  pledges,  he  was  trusted 

1  Wilk.  Leg.  Aug.  Sax.  p.  330.  «  Glanv.  lib.  14,  c.  1. 
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upon  his  solemn  promise  and  engagement  to  prosecute ;  and  this 
was  the  more  common  security  for  prosecutmg  felonies ;  lest  bind- 
ing by  too  severe  an  obligation  might  deter  persons  from  assisting 
in  bringing  offenders  to  justice. 

When  the  accusor  had  given  security  for  prosecuting,  tlien  the 
person  accused,  as  in  the  former  case,  used  to  be  attached  by  safe 
pledges ;  and  if  he  had  none,  was  committed  to  prison :  and  it  was 
a  rule,  that  in  all  pleas  of  felony,  except  homicide,  the  accused  per- 
son was  to  be  discharged  upon  giving  pledges. 

Then  a  day  was  appointed,  upon  which  the  parties  might  have 
their  lawful  essoins.  At  length  the  accusor  would  propose  what 
charge  he  had  to  make.  He  might  perhaps  say,  that  he  saw,  or 
would  by  some  other  means  prove,  the  accused  to  have  attempted 
or  done  something  against  the  king's  life,  or  towards  _  moving 
sedition  in  the  realm  or  army;  or  to  have  consented,  or  given  aid, 
or  counsel,  or  lent  his  authority  towards  such  an  attempt;  and 
add  that  he  was  ready  dirationare,  to  deraign  or  prove  it,  as  the 
court  should  award :  and  if  to  this  the  person  accused  opposed  a 
flat  denial,  then  the  whole  was  decided  by  the  duel.  When  the 
duel  was  once  waged  in  suits  of  this  sort,  neither  party  could  de-  ■ 
cline  or  go  back,  under  pain  of  being  esteemed  pro  victo,  and  suf- 
fering all  the  consequences  attending  such  a  defeat;  nor  could  they 
be  reconciled,  or  the  question  between  them  be  compromised,  any 
otherwise  than  by  the  licence  of  the  king  or  his  justices. 

If  the  parties  at  length  engaged  in  the  duel,  and  the  appellor 
was  vanquished,  he  was  to  be  in  misericordia  regis;  in 
Forfeiture,  g^^^jj^jg^  ^q  which  he  incurred  perpetual  infamy,  and 
certain  disabilities  which  always  attended  the  being  vanquished  in 
a  judicial  duel.  If  the  party  accused  was  vanquished,  he  suffered 
the  judgment  of  life  and  limb  above-mentioned;  and  besides  that, 
all  his  property  and  chattels  were  confiscated,  and  his  heirs  were 
disinherited  for  ever.  A  remarkable  difference  is  here  to  be  ob- 
served between  a  conviction  per  legem  apparentem,  and  by  duel : 
on  the  former,  which  was  a  remnant  of  the  old  Saxon  jurisprudence, 
a  felon  suffered  only  the  pains  of  death ;  but  if  convicted  on  the 
latter,  which  was  a  mode  of  trial  introduced  by  the  Normans,  he 
suffered  the  additional  penalty  of  forfeiture. 

Every  freeman,  being  of  full  age,  might  be  admitted  to  this  sort 
of  accusation,  or  appeal ;  yet  should  a  person  within  age  appeal  any 
one,  he  was  nevertheless  to  be  attached  in  the  manner  just  men- 
tioned. A  rustic  (by  which  it  may  be  supposed  that  Glanville 
means  a  person  not  free)  might  bring  such  an  appeal;  but  a 
woman  was  not  'admitted  to  prosecute  an  appeal  of  felony,  except 
in  some  particular  cases,  which  will  be  hereafter  mentioned.  The 
party  accused  might  decline  the  duel,  in  suits  of  this  sort,  on 
account  of  his  age;  or  some  mayhem  received;  that  is,  if  he  was  sixty 
years  of  age,  or  if  he  had  broke  a  bone,  or  had  suffered  in  his 
head,  either  per  incisionem,  or  per  abrasionem  ;  for  such  only  were 
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considered  as  mayhems.  And  in  these  cases,  the  party  accused 
was  to  purge  himself  per  Dei  Judicium;  that  is,  by  the  hot  iron, 
or  by  water  according  to  his  condition ;  if  he  was  homo  liber,  a  free 
man,  by  the  former;  if  a  rustic,  or  not  free,  by  the  latter.l 

A  suit  for  the  fraudulent  concealment  of  treasure-trove  was  carried 
on  as  above  stated,  where  there  appeared  a  certain  accuser.  But, 
upon  a  charge  of  this  crime,  like  that  above  called  publica  fama, 
the  law  did  not  permit  that  any  one  should  be  put  to  purge  him- 
self ^er  legem  apparentem,  unless  he  had  been  before  convicted,  or 
had  confessed  in  court  that  he  had  found  and  taken  some  sort  of 
metal  in  the  place  in  question ;  and  if  he  had  been  convicted,  there- 
of, the  presumption  then  was  so  much  against  him,  that  he  was 
obliged  to  purge  himself  p&r  legem  apparentem,  and  show  that  he 
had  not  found  or  taken  any  more.  It  should  seem,  from  Glanville, 
that  a  particular  law  had  been  made  to  authorise  the  court  to  com- 
pel such  a  purgation,  even  where  there  was  not  the  presumption 
before  mentioned.  ^ 

When  any  one  was  accused  of  homicide,  it  might  be  in  the  two 
ways  stated,  and  the  proceeding  in  either  was  as  has  been  just 
seen.  Only  it  should  be  observed,  that  the  accused  was  never  dis- 
charged upon  giving  pledges,  unless,  says  Glanville,  by  the  inter- 
position of  the  king's  particular  prerogative  and  pleasure ;  by  which 
it  has  been  generally  thought,^  that  Glanville  alludes  to  the  writ 
de  odio  et  atia  ;  of  which  writ,  however,  we  forbear  to  speak  parti- 
cularly, till  we  arrive  at  a  period  when  we  are  certain  that  it  was 
in  use. 

There  were  two  kinds  of  homicide :  one  that  was  called  mur- 
drum; which,  in  the  words  of  Glanville,  was  quod  . 
nullo  vidente,  nullo  sciente,  clam  perpetratur,  pi~ceter 
solv/m  interfectorem,  et  ejus  complices;  ita  quod  mox  non  assequa- 
tur  clamor  popularis,  juxta  assisam  super  hoc  prodiiam ;  such  a 
secret  killing,  without  the  knowledge  of  any  but  the  offenders,  as 
prevented  a  hue  and  cry,  ordained  by  statute  to  be  made  after 
malefactors.  In  an  accusation  or  appeal  for  this  crime  of  murder, 
none  was  admitted  to  prosecute  except  one  who  was  of  the  blood 
of  the  deceased ;  and  a  nearer  relation  might  exclude  a  remoter 
from  deraigning  the  appeal.  The  other  kind  was  that  which  was 
called  simple  homicide.  In  this  crime  also  no  one  was  admitted  to 
become  appellor,  and  make  proof,  unless  he  was  allied  to  the  de- 
ceased by  blood,  or  by  homage,  or  by  dominion,  and  could  speak  of 
the  death  upon  the  testimony  of  his  own  eyes.  Thus  we  see  the 
qualification  of  the  person  to  become  appellor  in  simple  homicide, 
extended  further  than  in  cases  of  murder ;  though  it  was  required 
of  him  in  this  case  that  he  should  have  been  an  eye-witness,  which 
could  not  be  in  the  former,  from  the  very  description  of  the  crime, 
nullo  vidente;  and  therefore  the  zeal  and  piety  of  the  relation  who 
charged  a  man  with  crime,  seems  to  have  been  taken  instead  of 

'  Glanv.  lib.  14,  c.  1.  ''  Ibid.  o.  2.  '2  Inst.  42. 
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proof.  Again,  in  this  suit  a  woman  might  be  heard  as  accusor,  if 
it  was  for  the  death  of  her  husband,  and  she  could  speak  of  what 
she  herself  saw.  It  will  be  shown  presently,  that  a  woman  might 
bring  an  appeal  of  an  injury  done,  to  her  own  person,  and,  accord- 
ing to  Glanville,  it  was  only  upon  the  consideration  of  man  and 
wife  being  one  flesh,  that  she  was  allowed  this  appeal  of  the  death 
of  her  husband.  In  these  cases,  the  person  accused  might  choose 
either  to  let  it  rest  upon  the  proof  made  by  the  woman,  or  purge 
himself  from  the  imputed  crime  per  Dei  judicium.  Sometimes  a 
person  charged^  with  simple  homicide,  if  he  had  been  taken  in 
flight,  with  a  crowd  pursuing  him,  and  this  was  legally  proved  in 
court  by  a  jury  of  the  country,  was  obliged  to  undergo  the  legal 
purgation,  without  any  other  evidence  being  brought  against  him.2 

The  crimen  incendii,  or  burning,  was  prosecuted  and  tried  in  the 
same  way,  as  was  also  the  crimen  roherice,  or  robbery.^ 

The  crimen  raptus,  says  Glanville,  was,  when  a  woman  declared 
herself  to  have  suffered  violence  from  a  man  in  the  king's 
^'^^'  peace,  by  which  latter  circumstance  nothing  more  was 
meant  than  that  the  offence  was  such  as  was  cognisable  in  the 
king's  court  only.  The  law  directed  that  when  a  woman  had  sus- 
tained an  injury  of  this  kind,  she  should  go,  while  the  fact  was 
recent,  to  the  next  village,  and  there  injuriam  sibi  ilJatam  probis 
hominibus  ostendere,  et  sanguinem,  si  quis  fuerit  effusus,  et  vestium 
scissiones ;  she  was  to  do  the  same  to  the  chief  officer  of  the  hun- 
dred, and,  lastly,  was  to  make  a  public  declaration  of  it  in  the  first 
county  court ;  after  which  she  was  to  institute  her  plaint,  which 
was  proceeded  in  as  in  other  cases ;  a  woman  being  suffered  to  pro- 
secute her  appeal  in  this,  as  in  all  other  instances  of  an  injury  done 
to  her  person.  It  should  be  remembered,  as  we  before  said,  that 
it  was  in  the  election  of  the  person  accused,  either  to  submit  to  the 
burthen  of  making  purgation,  or  leave  it  upon  the  evidence  of  the 
woman  herself.  The  judgment,  in  this  crime,  was  the  same  as  in 
those  before  mentioned.  It  was  not  enough  for  the  offender,  after 
judgment  passed,  to  offer  marriage,  for  in  that  manner,  says  Glan- 
ville, men  of  a  servile  or  inferior  condition  would  be  enabled  to 
bring  disgrace  upon  women  of  rank,  not  for  once,  but  for  ever ; 
and,  on  the  other  hand,  men  of  rank  might  bring  scandal  on  their 
parents  and  relations  by  unworthy  marriages.  We  are  informed, 
however,  by  the  same  authority,  that  it  was  customary,  before 
judgment  passed,  for  the  woman  and  the  man  to  compromise  the 
appeal,  and  marry,  provided  they  had  the  countenance  of  the  king's 
licence,  or  that  of  his  justices,  and  the  assent  of  parents.* 

The  crimen  falsi,  in  a  general  and  large  sense,  contained  in  it 
many  species  of  that  crime :  the  making  of  false  charters,  false 
measures,  false  money,  and  other  falsifications  ;  the  manner  of  pro- 
secuting which  appeals  was  the  same  as  those  we  have  just  men- 

'  The  expression  in  Glanville  which  is  here  construed  charged  is  restates. 
'  Glanv.  lib.  14,  c.  3.  '  Ibid.  o.  4,  5.  *  Ibid.  o.  6. 
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tioned.  A  distinction,  however,  was  observed  between  forging  royal 
and  private  charters :  if  the  former,  the  party  was  sentenced  as  in 
case  of  Isese  majesty :  if  the  latter,  the  offender  was  dealt  more 
tenderly  with,  as  in  other  cases  of  smaller  forgeries,  which  were 
punished  only  by  the  loss  of  limbs,  i 

Of  the  crimen  furti,  or  theft,  and  other  pleas  which  belonged  to 
the  sheriff's  jurisdiction,  Glanville  gives  no  account,  as  they  did  not 
come  within  the  design  of  his  work,  which  was  confined  to  the 
curia  regis  (a).  The  prosecution  of  them  was  ordered  differently, 
according  to  the  usage  and  practice  of  different  counties.^ 

Thus  stood  the  law  of  crimes,  and  the  method  of  proceeding,  as 
far  as  related  to  the  superior  court.  What  was  the  proceedings 
office  of  the  justices  itinerant  in  the  reign  of  Henry  II.,  before  justfces 
we  have  before  stated  from  the  statute  of  Northampton,  itinerant. 
when  this  establishment  was  revived.  The  jurisdiction  of  these 
justices  was  considerably  increased  soon  after,  as  may  be  collected 
from  certain  capitula,  or  articles  of  inquiry,  which  were  delivered 
to  the  justices  itinerant  in  the  year  1194,  which  was  the  fifth  year 
of  Richard  I.  According  to  those  directions,  they  were  to  begin 
by  causing  four  knights  to  be  chosen  out  of  the  whole  county,  who, 
upon  their  oaths,  were  to  elect  two  lawful  knights  of  every  hundred 
or  wapentake ;  and  those  two  were  to  chose,  upon  their  oaths,  ten 
knights  in  every  hundred  or  wapentake ;  and  if  there  were  not 
knights  enough,  then  free  and  lawful  men.  These  twelve  together 
were  to  answer  to  all  the  capitula  which  concerned  that  hundred  or 
wapentake. 

When  that  was  done,  the  justices  were  to  inquire  of  and  deter- 
mine both  new  and  old  pleas  of  the  crown,  and  all  such  as  were 
not  determined  before  the  king's  justices ;  also  all  recognitions,  and 
all  pleas  which  were  summoned  before  the  justices  by  the  king's 
writ,  or  that  of  his  chief-justice,  or  such  as  were  sent  to  them  from 
the  king's  chief  court.  They  were  to  inquire  of  escheats,  presenta- 
tions to  churches,  wardships,  and  marriages,  belonging  to  the  king. 
They  were  to  inquire  of  malefactors,  and  their  receivers  and  en- 
couragers ;  of  forgers  of  charters  and  writings ;  of  the  goods  of 
usurers;  of  great  assizes  concerning  land  worth  100  shillings 
a  year,  and  under ;  and  of  defaults  of  appearance  in  court. 

They  were  to  chose,  or  cause  to  be  chosen,  three  knights  and  one 
clerk  in  every  county,  who  were  to  be  custodies  placitorum  coronce  ; 
the  same,  probably,  who  were  afterwards  called  coronatores,  but 

(a)  Yet  he  regards  it  as  a  plea  of  the  crown,  for  he  brings  it  in  under  that  head, 
and  it  clearly  was  so,  being  so  declared  in  the  laws  of  Henry  I.  (c.  xiii),  "  Quae  pla- 
cita  mittunt  homines  in  miserieordia  regis ;  "  among  which  is  "  f urtum  probatum  et 
morte  dignum,"  &c.,  c.  ilvii. ;  "  De  causes  criminalibus,"  which  begins  "  de  furto." 
Our  author  imagined  that  because  triable  by  the  sheriff,  it  was  not  a  plea  of  the 
crown ;  but  that  was  a  mistake,  for  the  sheriff  was  the  king's  judge,  whilst  by 
Magna  Charta  it  was  declared  that  pleas  of  the  crown  should  not  be  tried  before  him, 
which  of  itself  implied  that  theft  was  so,  as  it  was  the  only  felony  he  tried. 
>  Glanv.  lib.  14,  c  8.  lUd. 
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they  are  not  mentioned  by  that  name  in  this  reign.  They  were  to 
see  that  all  cities,  boroughs,  and  the  king's  demesnes,  were  taxed. 
They  were  to  inquire  of  certain  rents  in  every  manor  of  the  king's 
demesnes,  and  the  value  of  everything  on  those  manors,  and  how 
many  carucates  or  ploughlands  they  contained.  They  were  also  to 
swear  good  and  lawful  men,  who  were  to  choose  others  in  different 
parts  of  the  county,  to  be  sworn  to  see  the  king's  escheats  and 
wardlands,  as  they  fell  in,  well  stocked  with  all  necessaries. 
Besides  these,  there  were  several  articles  relating  to  the  Jews, 
which  were  occasioned  by  the  outrages  that  had  lately  been  com- 
mitted by  the  populace  against  that  people ;  as  also  concerning  the 
lands  and  goods  of  John,  earl  of  Morton,  who  had  incurred  great 
forfeitures  to  the  king.^ 

In  the  year  1198,  being  the  tenth  year  of  this  king,  the  justices 
itinerant  had  certain  capitula  delivered  in  charge  to  them,  some- 
what different  from  the  preceding.  As  a  view  of  such  articles  is 
the  only  means  of  gaining  a  true  idea  of  the  commission  and  office 
of  these  justices,  it  will  be  proper  just  to  mention  its  contents. 
They  were  directed  to  hear  and  determine  all  pleas  of  the  crown, 
both  new  and  old,  which  had  not  been  determined  before  the  king's 
justices ;  and  all  assizes  de  morte  antecessoris,  de  novd  disseisind, 
and  de  magnis  assisis  concerning  lands  of  £10  by  the  year  and 
under ;  and  of  advowsons  of  churches.  They  were  to  inquire  of 
vacant  churches,  wards,  escheats,  and  marriages,  as  in  the  former 
capitula;  of  usury;  oi  those  in  misericordid  regis  ;  ofpurprestures; 
of  treasure-trove ;  of  malefactors  and  their  receivers ;  of  fugitives ; 
of  weights  and  measures,  according  to  the  late  assize  made  thereon 
the  preceding  year;  of  customs  received  by  officers  of  seaports; 
lastly,  of  those  who  ought  to  appear  at  the  iter,  but  neglected  their 
duty.  2 

This  same  year,  and  before  the  itinera  of  the  justices  were  over, 
the  king  appointed  his  justices  of  the  forest  to  hold  an  iter,  which 
was  as  solemn  a  proceeding  as  the  other,  but  carried  with  it  more 
terror,  and  a  degree  of  oppression,  on  account  of  the  grievous  natiue 
of  the  institution  of  forests  in  all  its  parts.  These  justices  were 
commanded  to  summon,  in  every  county  through  which  they  went, 
all  archbishops,  bishops,  earls,  barons,  and  all  free  tenants,  with 
the  chief  officer  and  four  men  of  every  town,  to  appear  before  them 
ad  placita  forestce,  and  hear  the  king's  commands.  ^ 


It  does  not  come_  within  the  scope  of  this  history  to  enter 

The  king  and  minutely  into  a  detail  of  the  constitution  and  political 

government,  eveuts  iu  the  govemmeut  of  this  and  the  succeeding 

times.    A  history,  however,  of  our  jurisprudence  would  be  imper- 

•  Wilk.  Leg.  Ang.-Sax.  p.  46,  et  seq.  «  Ibid.  p.  350. 

3  Ibid.    For  the  assize  of  the  forest,  and  the  articles  of  inquiry  before  the  iuslices, 
see  Wilk.  Leg.  Ang.-Sax.  p.  351.  ' 


CHAP.  IV.J  THE  KING  AND  GOVEENMENT,  Ml 

feet  without  giving  some  small  consideration  to  this  subject,  so  far, 
at  least,  as  it  is  connected  with  the  formation  and  administration 
of  our  laws. 

In  the  first  ages  of  civil  society,  while  laws  are  few,  and  the  exe- 
cutionof  them  feeble,  much  must  be  left  to  the  authority  of  the 
sovereign  power.  As  the  experience  of  later  times  points  out  the 
deficiencies  of  former  laws,  and  particular  remedies  are  applied,  the 
exercise  of  this  sovereign  power  seems  so  far  to  be  abridged.  The 
prerogative  of  the  prince,  and  the  dominion  of  the  laws,  in  this 
manner  occasionally  take  the  place  of  each  other ;  upon  the  increase 
of  the  latter,  the  former  gives  way  and  retires,  collecting  all  its  powers 
for  the  sole  purpose  of  aiding  and  enforcing  a  due  observance  of  the 
established  law. 

The  just  and  requisite  prerogative  of  the  crown  was  perhaps  very 
extensive  in  the  Saxon  times;  but  after  the  Conquest  there  con- 
curred a  number  of  circumstances,  all  tending  to  increase  the  power 
of  the  sovereign  beyond  the  mere  exigencies  of  orderly  government. 

The  revolution  effected  by  William  did,  in  its  consequences, 
render  that  prince  powerful  beyond  all  the  sovereigns  of  his  time, 
and  all  that  have  reigned  since  in  this  kingdom  ;  for  it  threw  the 
greatest  part  of  the  nation  into  a  state  of  dependence  on  him  for 
their  lives  and  estates.  The  novelty  of  his  reign,  and  the  peculiar 
situation  in  which  the  prince  stood,  drove  him  upon  every  exertion 
of  which  his  authority  was  capable ;  and,  notwithstanding  he  con- 
firmed to  the  nation  the  enjoyment  of  all  their  customs  and  laws, 
he  made  those  laws  themselves  occasionally  submit  to  the  control 
of  his  power,  whenever  the  necessities  of  his  government  demanded 
it.  So  much  was  the  whole  kingdom  awed  by  his  greatness,  that 
no  infringement  of  their  laws  was  resented  by  the  people  during 
his  reign. 

What  had  been  by  force  acquired  to  the  Conqueror,  continued 
in  his  successor  through  the  same  force,  or  the  prevalence  of  aa 
established  government ;  and  though  some  concessions  were  reluc- 
tantly made  by  subsequent  monarchs,  as  will  be  seen  hereafter,  and 
the  high  claims  of  the  crown  were,  in  some  degree,  relaxed  in  favour 
of  the  people,  they  had  no  lasting  effect :  the  exercise  of  an  exten- 
sive prerogative  continued  in  the  crown  through  all  these  reigns, 
and  rendered  the  condition  of  the  subject  extremely  precarious  and 
miserable. 

The  crown  was  assisted  in  the  exercise  of  this  prerogative  by  the 
manner  in  which  the  Norman  law  was  introduced.  The  English, 
who  had  seen  the  laws  of  their  Anglo-Saxon  ancestors  confirmed, 
had  the  fullest  confidence  that  they  should  be  governed  by  them  in 
all  questions  concerning  their  persons  and  property.  In  the  mean- 
time, the  Normans,  who  had  taken  sole  possession  of  the  king's 
court,  had  the  debate  and  determination  of  all  questions  there 
agitated ;  and,  continually  recurring  to  the  notions  and  principles 
of  law  in  which  they  had  been  bred,  determined  conformably  with 
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that  law  most  points  of  doubt  and  difficulty.  Thus  the  English, 
while  they  possessed  the  letter  of  their  law  inviolate,  saw  all  their 
old  customs  explained  away,  or  so  cramped  and  modified  as  to 
amount  almost  to  an  abrogation  of  them. 

In  this  conflict  between  the  Norman  and  English  laws,  the  pre- 
rogative of  the  king  must  necessarily  have  found  occasions  of 
enlarging  its  pretensions.  While  the  rules  of  property  and 
methods  of  proceeding  were  yet  fluctuating  and  unsettled,  every 
chasm  was  supplied,  and  every  impediment  removed,  by  the  great 
power  of  the  crown ;  the  only  subsisting  authority,  which  co.uld 
reconcile  the  two  contending  polities.  While  the  rights  of  persons 
and  of  property  were  not  precisely  defined,  and  it  was  not  unani- 
mously agreed  by  what  set  of  rules  and  principles  they  were  to  be 
judged,  the  crown  took  every  advantage,  and  interfered  and  dictated 
absolutely  in  most  judicial  inquiries. 

It  was  during  this  precarious  state  of  our  laws  that  the  people 
were  constrained  to  purchase  the  favour  of  the  crown,  in  order  to 
obtain  justice  in  the  king's  courts.^  Fines  were  paid  for  the 
express  purpose  of  having  justice  and  right.  Presents  of  a  con- 
siderable value  were  made  by  suitors  to  obtain  the  opinion  of  the 
king's  justices  in  a  cause  depending;  for  writs,  pleas,  trials,  judg- 
ments. Sometimes  part  of  the  debt  in  contest  was  proffered  to  the 
crown  for  a  favourable  decision.  Thus  was  the  common  course  of 
justice  made  liable  to  the  interference  and  control  of  royal  authority. 

This  is  only  one  instance,  among  many  others,  of  the  scope  given 
to  the  exercise  of  supreme  authority,  while  the  state  of  our  law  was 
so  unsettled,  and  its  efforts  so  feeble.  Besides  the  uncertain  con- 
dition of  our  legal  polity,  other  causes,  rooted  in  the  constitution  of 
the  government,  contributed  to  arm  the  king  with  extraordinary 
powers.  The  strict  feudal  submission  of  a  vassal  to  his  liege  lord 
encouraged  the  notion  of  an  entire  obedience  in  all  things  to  the 
king,  who,  being  supreme  over  all  the  lords  in  his  kingdom,  was, 
of  course,  to  surpass  them  in  the  petty  prerogatives  which  they 
themselves  claimed  within  their  own  demesnes.  These  various 
causes  concurring  with  the  immense  authority  possessed  by  the  first 
Norman  king,  enabled  this  race  of  monarchs  to  assume  prerogatives, 
and  exercise  acts  of  sovereignty,  to  the  last  degree  oppressive  and 
tyrannical. 

Besides  the  exertions  of  prerogative,  the  law  itself,  which  had 
been  framed  under  so  baneful  an  influence,  was  arbitrary  and  cruel. 
Tenures  and  the  forest  laws  were  the  source  of  endless  jealousies 
and  discontents,  and  occasioned  most  of  the  public  disorders,  which 
broke  out  with  such  violence  in  these  times.  The  forest  laws  were 
first  introduced  by  the  Conqueror,  to  protect  his  favourite  diversion 
of  hunting.  It  was  not  sufficient  that  this  mighty  hunter  assigned 
certain  tracts  of  land,  the  property  of  his  subjects,  to  be  converted 
into  forest ;  that  be  dispeopled  and  made  desolate-  whole  districts 

'  Madox.  Exchequer,  293. 
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of  cultivated  country ;  but,  to  secure  the  full  enjoyment  of  it,  he 
caused  regulations  to  be  framed,  calculated  to  restrain  and  punish 
with  severity  every  minute  invasion  of  this  new  institution.  The 
ceconomy  of  the  forest  occasioned  a  number  of  grievous  penalties : 
offences  respecting  vert  and  venison  were  punished  with  barbarous 
mutilations ;  and  other  delinquencies  with  fine  and  imprisonment. 
A  regular  series  of  courts  was  erected  to  be  held  at  stated  periods, 
in  one  of  which  the  judges  obtained  the  distinguished  style  of 
Justices  in  Eyre. 

The  fruits  and  consequences  of  the  feudal  constitution  made 
another,  and  no  small  part  of  the  grievances  then  complained  of, 
and  were  borne. with  great  impatience  by  both  peoples.  The  Eng- 
lish, who  had  voluntarily  consented  to  the  introduction  of  tenures, 
principally  as  a  fiction  affording  a  basis  for  a  national  militia,  ill- 
endured  the  oppressive  conclusions  drawn  from  that  establishment; 
conclusions  which,  with  respect  to  them,  had  no  foundation  in 
reason  or  truth.  Possessed  of  their  land  long  before  William  en- 
tered the  country,  they  revolted  with  indignation  at  the  obligations 
by  which  they  were  now  said  to  be  bound  to  their  lords.  Feeling 
the  burthens  of  this  new  state,  they  sighed  after  that  freedom  which 
they  had  enjoyed  under  their  Saxon  kings ;  and,  in  their  discourses 
with  the  Normans,  instilled  into  them  a  persuasion,  that  other  con- 
ditions of  society,  and  other  institutions  than  those  which  they 
laboured  under,  would  consist  with  a  well-ordered  government. 
Nor  were  the  Normans  themselves  satisfied  with  the  increasing 
burthens  of  their  own  polity,  which  had  accumulated  much  beyond 
their  original  design  in  establishing  it.  It  was  little  recompense 
to  a  great  lord,  that  he  could  exercise  the  like  sovereignty  over  his 
tenants  which  he  himself  suffered  from  the  king ;  while  the  rear 
vassals,  who  were  mostly  English,  without  any  power  to  compensate 
themselves,  were  in  a  state  of  society  truly  deplorable.  These  con- 
siderations united  the  nation  in  a  common  cause.  The  cry  was  for 
a  restoration  of  the  laws  of  Edward  the  Confessor,  as  a  concise  way 
of  repealing  all  the  late  innovations. 

But  the  abolition  of  a  system  to  which  the  kingdom  had  conformed 
for  some  years  could  hardly  be  obtained;  to  procure 
some  alterations  that  would  temper  and  abate  the  ex-       ^  °  ^"^  ^^^' 
treme  evils  complained  of  was  as  much  as  could  be  expected.    This 
was  done  by  charters  granted  by  several  of  our  kings. 

Henry  I.  being  possessed  of  the  throne  by  a  precarious  title,  en- 
deavoured to  conciliate  the  people  by  concessions  of  this  kind.  A 
formal  charter  was  signed  by  the  king.  In  this  he  abrogated,  in 
general  words,  all  abuses  that  had  lately  crept  in ;  and  declared 
that  no  reliefs  should  be  taken  but  such  as  were  just  and  lawful. 
He  disclaimed  any  right  to  exact  money  from  his  barons  for  licence 
to  marry  their  daughters,  or  other  females ;  and  engaged  to  give 
all  female  wards  in  marriage  by  the  advice  of  his  barons.  The 
dower  of  widows  was  secured.;  and  the  king  engaged  not  to  give 
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them  in  marriage  without  their  consent.  The  widow  or  some  other 
relation  was  to  have  the  custody  of  the  lands  and  persons  of  their 
children.  All  barons  were  enjoined  to  act  in  the  like  manner 
towards  their  vassals.  _  _  ■  _ 

*Eaving  made  these,  with  other  ordinances  relating  to  crimes  and 
punishments,  he  expressly  confirmed  the  laws  of  Edward  the  Con- 
fessor, cum  illis  emendationibus  quihus  pater  mens  eas  emendavit 
concilio  haronum  suorumA  Thus  were  some  branches  of  the  feudal 
law,  in  a  degree,  checked  in  their  growth,  while  the  body  remained 
firmly  rooted  and  flourishing. 

•  This  charter  was  confirmed  by  Stephen,^  who  granted  another, 
merely  to  secure  the  liberties  of  churchmen ;  to  which  order  he  had 
been  mostly  indebted  for  the  possession  of  the  crown.3  The  charter 
of  Henry  I.  was  also  confirmed  by  Henry  II.* 

This  charter,  however,  did  not  reach  all  the  mischiefs  that  pre- 
vailed in  the  kingdom ;  nor  were  the  provisions  which  it  did  contain 
faithfully  observed  (a).  They,  with  all  the  rights  of  the  people, 
were  trampled  on  by  succeeding  monarchs.  The  unstable  nature 
of  government  in  these  times  made  the  condition  of  the  people 
depend  very  much  on  the  character  of  their  kings ;  a  circumstance 
which  was  happily  experienced  in  the  reign  of  John.  With  all 
that  violence  which  hurried  him  on  to  sport  with  the  liberties  of 
a  people,  this  prince  wanted  the  firmness  necessary  to  command 
respect  and  obedience ;  and  while  he  excited  their  resentment  by  a 
wantonness  of  tyranny,  he  encouraged  their  resistance  by  his  pusil- 
lanimity. Exasperated  at  repeated  insults,  his  barons  assembled, 
and  with  arms  in  their  hands  demanded  of  him  a  charter  which 
might  secure  their  property  and  persons  from  future  invasions  of 
power.  A  convention  was  soon  held  between  the  king  and  his 
people  in  an  open  field,  called  Eunnymede,  near  Staines,  in  all  the 
terrors  of  martial  preparation.  The  king  encamped,  with  some 
few  adherents,  on  one  side ;  the  barons  on  the  other.  After  some 
days  of  debate  and  consideration,  the  barons  drew  up  a  set 
of  capitula,  containing  the  heads  of  grievances,  grounded  upon 
the  charter  of  Henry  I.  These,  with  some  small  qualifications  to 
which  they  acceded,  were  then  thrown  into  the  form  of  a  charter ; 
to  which  the  king  affixed  his  seal. 

(a)  The  language  of  the  charter  of  Henry  I.  was  general,  and  that  of  Henry  11., 
confirming  it,  waa  still  more  so.  And  contemporary  history  amply  attests  what 
the  statement  of  Sir  J.  Mackintosh  hints,  that  John  so  abused  the  facilities  of  oppres- 
sion which  belonged  to  his  paramount  seignory,  with  reference  especially  to  the  female 
wards.  It  is  stated  by  a  contemporary  chronicler,  and  there  is  no  reason  to  doubt  it, 
that  the  primate  discovered  a  copy  of  The  Charter  of  Henry  I.,  and  made  it  the 
basis  of  the  new  one  extorted  from  John.  The  chief  object  of  the  barons,  no  doubt, 
was  their  own  protection  ;  and  Dr  Henry  says,  in  his  History  of  Great  Britain, 
"  though  the.  great  barons  were  very  desirous  to  prevent  the  tyrannical  exercise  of  the 
feudal  authority  towards  themselves,  many  of  them  were  much  inclined  to  exercise 
it  in  the  same  manner  towards  their  vassals,  and  continued  to  do  so  after  the  charter 
(B.  3,  c.  3.)     See  Sir  W.  Blaokstone's  work  on  the  Charters. 

1  Elao.  Tracts,  voL  ii.  p.  8.  »  Ibid.  p.  9.  '  Ibid.  p.  10.  *  Ibid.  p.  11. 
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This  charter  of  king  John,  usually  called  Magna  Charta,  and 
the  Charter  of  Liberties,  is  more  full  and  explicit  than  that  of 
Henry  I.  (a)      In  this,  reliefs  were  fixed  at  a  certain  sum  ;  many 

(a)  This  charter  forma  an  important  step  or  stage  in  our  legal  history,  and  some 
account  of  it  here  will  be  convenient.  As  already  mentioned,  the  feudal  system  had 
been  grossly  abused  by  the  king,  as  it  had  been  by  his  predecessors.  The  charter  of 
Henry  I.  had  chiefly  been  directed  against  these  abuses,  and  the  first  articles  drawn 
up  for  the  present  cliarter  were  founded  upon  it,  and  had  reference  to  these  abuses. 
Thus  came  an  article  that  the  king  nor  his  baili6fs  shall  not  seize  upon  any  land  for 
debt,  while  there  are  suflicient  goods  of  his  debtors ;  nor  shall  the  securities  of  a 
debtor  be  distressed  so  long  as  the  principal  debtor  is  solvent ;  but,  if  the  principal 
debtor  fail  in  payment,  the  securities,  if  they  are  willing,  shall  have  the  lands  of  the 
debtor  until  they  shall  be  repaid,  unless  the  principal  debtor  shall  show  himself  to 
be  acquitted  thereof  from  the  sureties.  Then  came  the  article  that  common  pleas 
shall  not  follow  the  court  of  our  lord  the  king,  but  shall  be  assigned  to  any  certain 
place,  and  that  recognition  be  taken  in  the  several  counties  in  this  manner ;  that  the 
king  shall  send  two  justiciaries  four  times  in  the  year,  who,  with  four  knights  of  the 
same  county,  elected  by  the  people  thereof,  shaU  hold  assizes  of  novel  disseisin, 
mort  d'ancestor,  and  last  presentation,  nor  shall  any  be  summoned  for  this  unless 
they  be  jurors,  or  of  the  two  parties  (9).  That  a  freeman  shall  be  amerced  for  a 
small  fault,  according  to  the  degree  of  the  fault,  and  for  a  greater  crime,  according  to 
its  magnitude,  saving  to  him  his  contentment.  A  villein  also  shall  be  amerced  in 
the  same  mauner,  saving  his  wainage,  and  a  merchant  in  the  same  manner,  saving  his 
merchandise,  by  the  oath  of  faithful  men  of  the  neighbourhood  (10).  That  a  clerk 
shall  be  fined  according  to  his  lay  fee  in  the  manner  aforesaid,  and  not  according  to 
his  ecclesiastical  benefice  (11).  That  no  town  shall  be  amerced  for  the  making  of 
bridges  for  rivers'  banks,  unless  they  shall  of  right  have  been  anciently  accustomed 
to  do  so  (13).  That  the  assizes  of  novel  disseisin  and  mort  d'ancestor  be  shortened, 
and  made  like  to  other  assizes  (14).  That  no  sheriff  shall  of  himself  enter  into  pleas 
belonging  to  the  crown  without  the  crown's  authority ;  and  that  counties  and  hun- 
«  dreds  shall  be  at  the  ancient  farm,  without  increase,  unless  they  be  of  the  manors  of 
our  lord  the  king  (15).  If  any  who  hold  of  the  king  shall  die,  although  a  sheriff  or 
other  officer  of  the  king  shall  seize  and  register  his  goods  by  the  view  of  lawful  men, 
yet  nothing  shall  be  removed  until  it  be  fully  known  if  he  owe  anything,  and  his 
debts  to  our  lord  the  king  shall  be  paid ;  then,  when  the  whole  of  the  king's  debts 
are  paid,  the  remainder  shall  be  given  up  to  the  executors,  to  do  according  to  the 
will  of  the  deceased,  and,  if  he  should  not  owe  anything  to  the  king,  all  the  goods  of 
the  deceased  shall  be  restored.  If  any  freeman  die  intestate,  his  goods  shall  be  dis- 
tributed by  his  nearest  of  kindred  and  his  friends,  and  by  the  view  of  the  church. 
No  constable  or  other  officer  shall  take  corn  or  other  goods,  unless  he  shall  presently 
render  payment,  or  unless  he  shall  have  respite  by  the  will  of  the  seller.  No  con- 
stable shall  distrain  any  knight  to  give  money  for  castle  gard,  if  he  be  willing  to 
keep  it  in  his  own  person,  or  by  any  other  true  man,  if  he  shall  not  be  able  to  do  so 
by  any  reasonable  cause.  No  sheriff  or  bailiff  of  the  king,  nor  any  other,  shall  take 
horses  or  carts  of  any  freeman  for  coinage,  unless  it  be  by  his  own  free  will.  Neither 
the  king  nor  his  bailiffs  shall  take  another  man's  timber  for  castles  or  for  any  other 
uses,  imless  it  be  by  the  will  of  him  to  whom  the  timber  was  belonging.  That  all 
wears  for  the  time  to  come  shall  be  destroyed  in  the  rivers  of  Thames  and  Med  way,  and 
throughout  all  England.  Nothing  shall  be  given  for  a  writ  of  inquisition  of  life  or 
limb,  but  it  shall  be  granted  freely  without  force  and  not  denied.  No  freeman's . 
body  shall  be  taken  or  imprisoned,  nor  disseisined,  nor  outlawed,  nor  banished,  nor 
in  any  ways  be  damaged ;  nor  shall  the  king  send  him  to  prison  by  force,  except  by 
the  judgment  of  his  peers,  and  by  the  law  of  the  land.  Eight  shall  not  be  sold, 
delayed,  nor  denied.  Merchants  shall  have  safety  to  come  and  go,  buy  and  sell, 
without  any  evil  tolls,  but  by  ancient  and  honest  customs.  No  scutage  or  aid  shall 
be  imposed  on  the  kingdom,  except  by  the  common  council  of  the  kingdom,  unless 
it  be  to  redeem  the  king's  body,  to  make  his  eldest  son  a  knight,  or  to  marry  his  eldest 
daughter,  and  that  it  be  a  reasonable  aid  ;  and  in  like  manner  shall  it  be  concerning 
the  talliage  and  aids  of  the  city  of  London  and  of  other  cities,  which  from  this  time  shall 
have  their  liberties.  That  it  shall  be  lawful  for  any  one  to  go  out  of  the  kingdom 
and  return  again,  saving  his  allegiance.  That  the  king  shall  make  justiciaries,  sheriffs, 
and  bailiffs,  of  such  as  know  the  law  of  the  land,  and  are  disposed  duly  to  observe  it. 
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regulations  were  made  concerning  wardship  and  marriage,  the 
rights  of  persons,  and  the  administration  of  justice ;  all  which  will 
be  considered  in  the  succeeding  reign,  when  Magna  Charta  was 
confirmed,  with  some  alterations,  by  Henry  III.;  this  of  Henry 
III.  being  the  Great  Charter,  which  is  always  referred  to  as  the 

Such  were  the  principal  articles  propoaed,  from  which  may  be  gathered  what  were 
the  principal  grievances  by  which  the  country  was  oppressed.  It  may  be  observed, 
that  as  they  were  all  as  undoubtedly  contrary  to  the  law  as  it  stood — but  then  it  is 
to  be  added  that  much  of  it  had  not  been  declared.  There  was,  however,  another  and  a 
greater  object  to  be  attained  even  than  the  declaration  of  the  law,  and  that  was  its 
sanction,  protection,  or  execution.  Charters  had  already  been  granted,  which 
guaranteed  many  of  the  articles ;  but  the  guarantees  had  been  found  nugatory.  And 
here  was  the  main  difficulty.  Hence  there  was  a  concluding  article,  providing  that 
by  way  of  security,  a  certain  number  of  the  barons  should  be  appointed,  who  should 
see  to  the  observance  of  the  charter  by  the  king,  and,  it  he  violated  it,  and  he  or  his 
justiciary  did  not  amend  it,  that  they  might  make  war  upon  him.  It  is  manifest 
that  as  the  barons  were  to  judge  of  the  breach  of  the  charter,  the  effect  of  this  article 
would  be  nothing  less  than  to  transfer  the  supreme  power  to  them.  It  would  he  a 
complete  political  revolution.  As  Guizot  observes,  it  simply  authorised  civil  war. 
And  this  was  the  only  result :  the  king  was  compelled,  indeed,  to  accede  to  it,  but 
then  he  took  the  first  opportunity  to  protect  himself  against  the  transfer  of  his 
power  to  the  barons  ;  and  a  civil  war  ensued,  which  lasted  the  rest  of  his  reign,  and 
broke  out  again  in  the  next,  causing  a  vast  amount  of  misery.  "When  the  charter 
was  drawn  up,  there  were,  however,  some  important  variances  and  departures  from 
the  articles.  The  stipulation  as  to  talliage  was  omitted,  and  it  was  provided  that 
for  a  common  council  of  the  realm  for  the  assessmeut  of  scutages  and  aids,  the  peers 
and  prelates  should  be  summoned  together  with  all  the  chief  tenants  of  the  crown. 
The  clause  as  to  taking  assizes  in  the  counties  was  altered,  and  so  drawn  as  to  show, 
in  a  remarkable  manner,  the  close  connexion  between  the  "assize,"  or  judicial  cir- 
cuits of  the  king's  judges,  and  the  county  courts  which  they  superseded.  After  pro-  . 
Tiding  that  justice^  should  be  sent  into  each  county,  to  take  the  assizes,  "if  the  assizes 
cannot  be  taken  on  the  day  of  the  county  court,  let  as  many  knights  and  freeholders 
of  those  who  were  present  at  the  county  court  remain  behind  as  shall  be  sufficient  to 
do  justice."  So  the  article  as  to  amercement  of  freemen  was  added :  "  and  none  of 
the  amercement  shall  be  assessed,  but  by  the  oaths  of  lawful  men  of  the  vicinage." 
And  an  article  was  added,  "  earls  and  barons  shall  not  be  amerced  but  by  their  peers, 
and  that  only  according  to  the  degree  of  their  delinquency."  To  the  article  that  no  town 
shall  be  obliged  to  repair  bridges,  &o.,  unless  by  ancient  prescription,  was  added  "nor 
any  person."  The  article  as  to  the  criminal  jurisdiction  of  the  sheriff  ran  simply  thus : 
"  No  sheriff,  coroner,  &c.,  shall  hold  pleas  of  our  crown,"  without  any  qualification.  To 
the  article  as  to  wears,  was  added  "  except  upon  the  searcoast."  The  important  article 
as  to  personal  liberty  was  altered  so  as  to  read  thus  :  "  No  freeman  shall  be  seized, 
&c.,  nor  in  any  way  destroyed,  nor  will  we  condemn  him,  nor  commit  him  to  prison, 
except  by  the  legal  judgment  of  his  peers,  or  by  the  law  of  the  land."  And  the  next 
was  rendered  more  full  and  emphatic  :  "  To  none  will  we  sell,  to  none  will  we  deny, 
to  none  will  we  delay,  right  or  justice."  Though  the  king  was  forced  to  sign,  it  only 
resulted  in  civil  war ;  and,  on  the  accession  of  Henry  III.,  another  was  granted, 
which  omitted  the  clauses  as  to  scutages  and  the  assessing  of  aids,  the  liberty  of  enter- 
,ing  and  leaving  the  kingdom,  and  some  other  articles.  In  the  next  year,  another 
charter  was  granted,  which  contained  some  important  variations.  It  was  provided 
that  a  widow  should  have  dower  of  the  third  part  of  her  husband's  lands,  except  she 
were  endowed  with  less.  The  assizes  were  to  be  taken  only  once  a  year,  and  there 
was_  this  important  provision  :  "  And  those  things  which,  at  the  coming  of  the 
justiciaries  being  sent  to  take  the  assizes,  cannot  be  determined,  shall  be  ended 
in  some  other  place  in  their  circuit ;  and  those  things  which,  for  the  difficulty  of 
some  of  the  articles,  cannot  be  determined  by  them,  shall  be  determined  by  our  jus- 
ticiaries of  the  bench,  and  then  shall  be  ended.  No  county  court  shall  from  hence- 
forth be  holden  but  from  month  to  month  ;  and,  where  a  greater  term  hath  been  used 
it  shall  be  greater.  Neither  shall  any  sheriff  keep  his  turn  in  the  hundred  but  twic* 
in  the  year.  Seutage  shall  be  taken  as  in  the  time  of  Henry  I.  It  shall  not  from 
henceforth  be  lawful  for  any  one  to  give  his  lands  to  any  religious  house,  afid  to  tak« 
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basis  of  our  law  and  constitution;  while  the  charter  of  John  is 
only  remembered  as  a  monument  of  antiquity  (a) .  One  very  striking 
provision  of  John's  charter,  which  is  omitted  in  that  of  Henry  III., 
deserves  our  notice.  It  is  there  declared  that  no  scutage  or  aid 
shall  be  levied  on  the  subject  nisi  per  commune  concilium  regni 
nostri;  except  in  the  three  cases  in  which  a  feudal  lord  was  entitled 
to  the  assistance  of  his  vassal ;  namely,  on  marriage  of  his  daughter; 
on  making  his  son  a  knight,  and  to  redeem  his  person  from  captivity, 
a  restriction  that  was  declared  by  the  charter  to  hold  good,  not  only 
between  the  king  and  his  tenants,  but  between  every  lord  and  his 
tenants.  In  order  to  assemble  the  commune  concilium  regni  to 
assess  such  scutages  and  aids,  the  king  engaged  to  summon  all 
archbishops,  bishops,  abbots,  earls,  and  greater  barons  sigillatim 
per  literas;  et  prceterea,  says  he,  fademus  summoneri  in  generali 
per  vicecomites,  et  ballivos  nostras,  omnes  illos  qui  de  nobis  tenent 
in  capite;  a  passage  that  seems,  beyond  all  controversy,  to  point 
out  the  constitutent  members  of  the  great  council  of  the  kingdom 
in  those  days. 

Several  originals  of  this  charter  were  executed  by  the  king.  It 
is  said  that  one  was  deposited  in  every  county  or  at  least  in  every 
diocese.  In  pursuance  of  one  of  the  provisions  in  the  charter, 
twenty-five  barons  were  elected  as  guardians  of  the  liberties  of  the 
people,  who  were  to  see  the  contents  of  it  properly  executed ;  but 
the  troubles  that  soon  followed,  from  the  want  of  faith  in  the  king, 
prevented  this  scheme  of  reformation.  The  king  died  in  the  next 
year,  and  left  the  kingdom  in  all  the  horrors  of  a  civil  war. 

We  shall  now  consider  the  kings  whose  reigns  fall  within  this 
period,  in  their  character  as  legislators.  We  have  characters  of 
before  seen,  that  William  the  Conqueror,  besides  con-  these  kings  as 
firming  the  laws  of  the  Confessor,  made  some  himself,  legislators. 
which  effected  no  inconsiderable  alteration,  by  introducing  tenures, 
and  the  trial  by  duel  in  criminal  questions.  Besides  these  express 
ordinances,  he  contrived  all  means  of  ingrafting  the  laws  of  Nor- 
mandy upon  the  common  law ;  for  this  purpose,  he  appointed  all  his 
judges  from  among  his  Norman  subjects,  and  made  that  language 
be  taught  in  schools.^  By  the  constitution  of  his  courts  of  justice, 
and  every  act  of  his  administration,  he  did  all  in  his  power  to  change 
the  jurisprudence  of  the  country. 

the  Bame  land  again  to  hold  of  the  same  house  ;  nor  shall  it  be  lawful  for  any  reli- 
gious house  to  take  the  land  of  any,  and  to  leave  the  same  to  him  from  whom  they 
were  received.  Therefore,  if  any  do  give  his  land  to  any  religious  house,  his  gift  shall 
be  void,  and  the  land  shall  accrue  to  the  lord."  Then  there  was  a  general  saving  to 
all  persons,  ecclesiastical  or  lay,  the  liberties  and  free  customs  they  had  formerly 
had. 

(o)  This  is  not  quite  bo.  On  the  contrary,  as  the  charter  of  John  was  the  original, 
it  is  of  the  greater  importance  in  an  historical  point  of  view,  and,  at  all  events,  it 
forms  an  important  step  or  stage  in  our  legal  history ;  and  the  comparison  of  its 
terms  with  the  articles  and  with  subsequent  charters,  afford  very  interesting  illus- 
trations of  the  history  of  the  subject,  for  which  reason  some  account  of  them  has 

been  given. 

1  Wilk.  Leg.  Sax.  p.  289. 
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We  hear  nothing  of  Eufus  as  a  legislator;  nor  are  there  any 
laws  of  Henry  I.  except  his  charter  (a);  but  there  is  every  reason 
to  believe  that  the  latter  of  these  princes  paid  great  regard  to  the 
improvement  of  the  law.  He  was  himself  a  man  of  learning,  and 
had  a  disposition  to  quiet  the  minds  of  his  subjects  by  a  good  ad- 
ministration ;  the  laws,  therefore,  which  go  under  his  name  may 
be  considered  as  a  compilation,  at  least,  made  in  his  reign,  and  as 
an  instance  of  his  attention  to  the  subject  of  legislation. 

The  reign  of  Stephen  was  a  period  of  continual  war  and  disturb- 
ance, and  of  course  gave  little  room  for  improvement  in  legal 
establishments.  The  introduction,  however,  of  the  books  of  canon 
and  civil  law  must  have  contributed  to  the  great  advances  made  in 
the  time  of  his  successor,  Henry  II. ;  for,  though  there  was  always 
an  extreme  jealousy  in  the  practisers  of  the  common  law,  with 
respect  to  those  two  systems,  it  went  no  further  than  to  an  exclusion 
of  their  authority  as  governing  laws  ;  they  were  still  cultivated  by 
them  as  branches  of  the  same  science,  and  had  a  great  effect  in 
polishing  and  improving  our  municipal  customs. 

The  wise  administration  of  Henry  II.  operating  on  the  advan- 
tageous circumstances  concurring  in  the  latter  end  of  his  reign,  when 
all  things  were  reduced  to  peace,  contributed  more  to  advance  our 
legal  polity  than  all  the  preceding  times  from  the  Conquest  put 
together.  Without  recapitulating  what  has  been  before  related, 
let  any  one  compare  the  work  of  Grlanville  with  the  laws  (or,  as  it 
might  more  properly  be  called,  the  treatise  of  law  in  the  time)  of 
Henry  I.,  the  great  regularity  in  the  order  of  proceeding,  and  the 
refinement  with  which  notions  of  property  are  treated,  and  he  will 
see  the  superiority  of  the  later  reign  in  point  of  knowledge.  It  is 
probable,  that  the  additions  and  amendments  made  in  the  law  of 
this  kingdom  were  by  this  prince  transplanted  into  Normandy,  and 
occasioned  a  still  further  improvement  in  the  law  of  tenures ;  as 
lawyers  were,  by  these  communications,  engaged  in  a  kind  of  com- 
petition to  enlarge  and  polish  the  same  subject  of  inquiry.  The 
whole  of  our  municipal  law  was  improved  to  a  high  degree  during 
the  reign  of  Henry  II.  and  afforded  an  ample  foundation  for  the 
superstructure  raised  on  it  in  the  time  of  Eichard  and  John,  and 
more  particularly  in  the  reign  of  Henry  III. 

It  does  not  appear  that  Eichard  took  any  part  himself  in  con- 
tributing to  further  the  great  designs  of  his  father,  in  matters  of 
municipal  regulation,  but  left  things  to  the  course  they  had  been 
put  in  by  him.  This  prince,  however,  stands  very  high  in  the 
history  of  maritime  jurisprudence.  Upon  his  return  from  the 
Holy  Land,  while  he  was  in  the  Island  of  Oleron,  on  the  coast  of 
France,  he  compiled  a  body  of  maritime  law.     This  was  designed 

(a)  This  is  not  so.  There  are,  as  already  mentioned  in  the  Zeges  Benrici  Primi, 
many  which  are  of  his  reign,  though  the  whole  is  a  compilation,  and  some  have  also 
t)een  already  alluded  to  as  scattered  in  the  Mirror  of  Justice.  The  Leges  Menrioi 
Primi,  however,  is  rather  a  treatise  of  the  laws,  than  a  mere  oolleotiou  of  them. 
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for  the  Iteeping  of  order,  and  the  determination  of  controversies 
abroad ;  and  the  wisdom  with  which  it  was  framed,  has  been 
evinced  by  the  general  reception  it  has  obtained  in  other  nations.^ 
King  John  did  nothing  memorable  in  the  way  of  legislation  in  this 
kingdom ;  though  he  has  the  praise  of  having  first  introduced  the 
English  laws  into  Ireland,^  where  he  instituted  sheriffs  and  other 
officers  to  interpret  and  execute  them.  He  likewise  appointed  a 
grand  justiciary  to  preside  over  the  administration  of  justice  in 
that  kingdom.3 

The  monuments  which  remain  of  the  jurisprudence  of  these 
times  are  not  very  numerous.  They  consist  of  some  laws,  charters, 
records,  and  law  treatises. 

Of  the  laws  of  William  the  Conqueror,  some  are  in  Norman- 
French,  and  some  in  Latin.  The  first  fifty  capituh,  in  -^^^^  ^f  y^^. 
Norman-French  are  what,  Ingulphus  says,  he  brought  liam  the  Con- 
down  to  his  abbey  of  Oroyland,  as  those  which  the  king  1"^™"^- 
had  confirmed,  and  commanded  to  be  observed  throughout  England.* 
Though  the  time  when  they  were  enacted  is  not  mentioned,  it  is 
tolerably  clear,  that  it  was  not  long  after  Ingulphus  went  to  London 
on  the  affairs  of  his  monastery,  in  the  sixteenth  year  of  William's 
reign.  These  therefore  were,  probably,  such  alterations  and  addi- 
tions as  he  chose  to  make  in  the  laws  of  Edward,  which  had  been 
allowed  in  the  fourth  year  of  his  reign.5  There  follow  some  other 
laws  of  William  in  the  form  of  a  charter ;  and  as  the  first  mostly 
concern  the  criminal  code,  these  latter  constitute  some  alterations 
in  the  civil.  These  are  in  Latin,  and  go  from  the  fifty-first  chapter 
to  the  sixty-seventh  inclusive.  There  are  also  some  others  in  the 
form  of  a  charter,  which,  together  with  the  preceding,  make  in  all 
eighty-one  eapitula  of  laws  of  William  the  Conqueror. 

There  are  no  laws  remaining  of  William  Eufus,  if  any  were 
made ;  nor  of  Henry  I.  except  his  charter.  Those  that  usually  go 
under  the  title  of  laws  of  this  king,  and  are  entered  in  the  Ked 
Book  of  the  exchequer,  seem  to  have  been  reduced  into  that  form 
by  some  person  of  learning,  as  containing  a  sketch  of  the  common 
law  then  in  use ;  a  manner  of  entitling  treatises  not  then  uncommon : 
for  there  is  now  to  be  seen,  in  the  Cottonian  collection,  a  manuscript 
of  Glanville  which  bears  the  title  of  Lmos  of  Henry  11.^  There 
is  no  evidence  that  these  laws  were  enacted  by  the  great  council,  or 
granted  by  any  charter.  They  contain  ninety-four  capitula,  and 
are  to  be  found  in  the  collection  of  Lambard  and  Wilkins. 

We  have  no  remains  of  legislation  in  the  time  of  Stephen.  The 
laws  of  Henry  II.  are  the  Constitutions  made  at  Clarendon,  anno 
1164,  and  the  statutes  made  at  Northampton,  anno  1176.  The 
first  fourteen  of  the  Constitutions  of  Clarendon  made  several  altera- 
tions in  the  civil  and  criminal  part  of  our  laws ;  the  remaining 

1  Black.,  vol.  iv.  p.  423. 

3  Quwre,  if  not  Henry  II.,  vide  Harris's  Siberma,  part  ii.  p.  215,  et  seg. 
■  Tyrr.  vol.  ii.  p.  809.  *  Ingulph.  *  Tyrr.  vol.  ii.  p.  69. 

«  Claud.  T>.  2. 
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sixteen  concern  ecclesiastical  affairs,  and  contain  those  points  which 
were  disputed  between  Henry  and  Becket,  and  between  this  king- 
dom and  the  see  of  Kome. 

Besides  laws,  there  remain  some  public  acts  of  this  reign :_  as 
articles  of  inquiry  concerning  the  extortion  and  abuses  of  sheriffs, 
and  the  assize  of  arms.  During  the  reigns  of  Richard  and  John, 
there  are  no  laws  which  can  be  properly  so  called ;  but  there  are 
commissions  and  ordinances  of  a  public  nature  respecting  the  ad- 
minstration  of  justice.  In  the  reign  of  the  former,  there  are  some 
articles  of  the  crown,  with  the  forms  of  proceeding  in  those  pleas; 
and  directions  for  preserving  the  laws  of  the  forest.^ 

Besides  the  laws  of  these  kings  which  have  been  mentioned, 
there  are  many  other  provisions  made  in  these  reigns  which  may 
be  found,  arranged  in  the  order  of  time  in  which  they  passed,  in 
the  Codex  Legum  Veterum,  intended  for  publication  by  Spelman, 
and  now  annexed  to  the  end  of  Wilkins'  Anglo-Saxon  Laws.^ 

The  great  monuments  of  this  period  are  the  charters.     Under 
this  title  might  indeed  be  reckoned  those  laws  of  William  the 
Conqueror  which  we  have  just  noticed  to  have  passed  in  that 
form.    But  the  charters,  properly  so  called,  and  which  have  become 
so  famous  on  account  of  the  object  they  all  had  in  view,  namely, 
the  removal  and  redress  of  certain  grievances,  are  the  following : — 
The  charter  of  Henry  I.,  containing  eighteen  chapters;   that  of 
Stephen,  containing  thirteen  chapters ;  that  of  Henry  II.,  contain- 
ing only  two  chapters,  and  expressed  in  very  general  terms  ;  the 
Capiiula  Baronum,  being  those  heads  of  grievances  which  were 
proposed  by  the  barons  to  John  to  be  redressed ;  and  the  Magna 
Chdrta  of  that  king,  drawn  up  in  pursuance  of  them ;  these  are  all 
to  be  found  in  the  late  Mr  Justice  Blackstone's  correct  edition  of 
the  charters,^  where  that  great  ornament  of  English  law  has  given  a 
critical  and  very  curious  history  of  these  valuable  remains  of  antiquity. 
The  laws,  or  assises,  as  they  were  called,  made  at  this  early  period. 
Of  the  oivu     descrve  a  little  further  consideration.     It  has  been 
statutes.       before  observed,  that  our  law  is  composed  of  the 
custom  of  the  realm,  or  leges  non  scripice,  and  the  statutes,  or 
leges  scriptce.     Our  lawyers  have  made  a  distinction  among  statutes 
themselves ;  they  have  distinguished  between  statutes  made  before 
the  time  of  memory,  and  those  made  since.     The  time  of  memory 
has  been  fixed  in  conformity  with  a  provision  made  in  the  time  of 
Edward  I.  for  settling  the  limitation  in  a  writ  of  right ;  which  was, 
by  stat.  1  West.  c.  39,  fixed  at  the  beginning  of  the  reign  of 
Eichard.      Though  the  limitation  in  a  writ  of  right  has  been  since 
altered,  this  period  has  been  chosen  as  a  distance  of  very  high  anti- 
quity, at  which  has  been  fixed  the  time  of  memory,  as  it  is  called ;  so 
that  everything  before  that  period  is  said  to  have  happened  before 
the  time  of  memory. 

1  Tyrr.  vol.  ii,  p.  578.  2  See  the  Preface  to  Wilk.  Aug. -Saxon  Laws. 

"  iilack.  Tracts,  vol.  ii. 
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Those  statutes  which  were  made  before  the  time  of  memory,  and 
have  not  since  been  repealed  nor  altered  by  contrary  usage,  or  sub- 
sequent acts  of  parliament,  are  considered  as  a  part  of  the  leges  non 
scriptcB;  being,  as  it  were,  incorporated  into,  and  become  a  part  of, 
our  common  law :  and  notwithstanding  copies  of  them  may  be  found, 
their  provisions  obtain  at  this  day,  not  as  acts  of  parliament,  but 
by  immemorial  usage  and  custom ;  of  which  kind  is,  no  doubt,  a  great 
part  of  our  common  law.i 

Laws  were  termed  sometimes  assisce,  sometimes  constitutiones. 
Though  the  most  solemn  and  usual  way  of  ordaining  laws  was  to 
get  the  concurrence  of  the  commune  concilium  regni,  it  should  seem 
that  in  these  times  the  king  took  upon  himself  to  do  many  legisla- 
tive acts  which,  when  conformable  with  the  established  order  of 
things,  were  readily  acquiesced  in,  and  became  the  law  of  the  land. 
The  very  frame,  indeed,  of  such  laws  as  were  sanctioned  with  all 
possible  formalities,  carried  in  them  the  strongest  appearance  of 
regal  acts :  if  a  law  passed  concilio  baronum  suorum,  it  was  still 
rex  constituit.^  Of  the  laws  of  William  the  Conqueror,  though  in 
some  parts  they  seem  to  have  the  authority  of  the  great  council, 
statuimus,  volumus,  prcecipimus ;  yet  in  others  they  speak  in  the 
person  of  the  king  only,  hoc  quoque  prcecipio,  et  prohibeo.^  The 
form  of  a  charter,  in  which  the  king  is  considered  as  a  person 
granting,  was  a  very  common  way  of  making  laws  at  this  time ; 
and  this  carries  in  it  the  strongest  proof  of  the  sentiments  enter- 
tained in  those  ages  concerning  legislation :  nevertheless,  it  is  to  be 
remarked,  that  some  of  these  charters,  from  the  solemnities  attend- 
ing the  execution  of  them,  might  be  regarded  as  having  all  the 
validity  of  laws ;  as  the  charter  of  king  John,  to  which  the  barons 
of  the  realm  were  parties.  There  were,  however,  several  other 
charters  which  seem  to  have  no  authority  but  that  of  the  sovereign. 
Indeed,  several  laws,  or  assisce,  even  so  low  down  as  Henry  II.  and 
the  reigns  of  Kichard  and  John,  vouch  no  other  sanction  but  rex 
constituit,  or  rex  prcecipit,  for  everything  they  command  or  direct. 

There  is  no  way  of  accounting  for  this  extraordinary  appearance 
of  the  old  statutes,  but  by  supposing  the  state  of  our  constitution  and 
laws  to  have  been  this :  -  That  the  judicature  of  the  realm  being  in 
the  hands,  and  under  the  guidance  of  the  king  and  his  justices,  it 
remained  with  him  to  supply  the  defects  that  occasionally  appeared 
in  the  course  and  order  of  proceeding ;  which,  being  founded  ori- 
ginally on  custom  and  usage,  was,  in  its  nature,  more  susceptible 
of  modification  than  any  positive  institution,  that  could  not  be 
easily  tampered  with  without  a  manifest  discovery  of  the  change. 
In  an  unlettered  age,  it  was  convenient  and  beneficial  that  the 
king  should  exercise  such  a  superintendence  over  the  laws  as  to 
declare,  explain,  and  direct,  what  his  justices  should  do  in  particu- 
lar cases ;   such  directions  were  very  readily  received  as  positive 

1  Hale  Hist.  3,  4. 

'  ride  Schmidt  der  DeiUchen,  Geschichte,  vol.  i.  682.  '  Wilk.  217,  218. 
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laws,  always  to  be  observed  in  future  ;  and,  no  doubt,  numbers  of 
such  regulations  were  made  of  which  we  have  at  present  no  traces. 
While  this  supreme  authority  was  exercised  only  in  furtherance  of 
justice,  by  declaring  the  law,  or  even  altering  it,  in  instances  which 
did  not  much  intrench  upon  the  interest  of  the  great  men  of  the 
kingdom,  it  was  suffered  to  act  at  freedom.  But  no  alteration  in 
the  law  which  affected  the  persons  or  property  of  the  barons 
could  be  attempted  with  safety,  without  their  concurrence  in  the 
making  of  it ;  as,  indeed,  it  could  not  always  be  executed  without 
the  assistance  of  their  support.  Thus  it  happened  that  when  any 
important  change  was  meditated  by  the  king,  a  commune  concilium 
was  summoned,  where  the  advice  of  the  magnates  was  taken ;  and 
then  the  law,  if  passed,  was  mentioned  to  be  passed  with  their  con- 
currence. On  the  other  hand,  had  the  nobles  any  point  which 
they  wanted  to  be  authorised  by  the  king's  parliamentary  concur- 
rence, a  commune  concilium  was  called,  if  the  king  could  be  pre- 
vailed on  to  call  one ;  and  if  the  matter  was  put  into  a  law,  the 
king  here  was  mentioned  to  have  commanded  it,  at  the  prayer  and 
request  of  his  barons ;  so  that,  one  way  or  other,  the  king  is  men- 
tioned in  all  laws  as  the  creative  power  which  gives  life  and  effect  to 
the  whole. 

As  laws  made  in  the  solemn  form  by  a  commune  concilium  were 
upon  the  points  of  great  importance,  and  often  the  subjects  of 
violent  contest ;  they  were  in  the  nature  of  concords  or  compacts 
between  the  parties  interested,  and  were  sometimes  passed  and 
executed  with  the  ceremonies  suitable  to  such  a  transaction.  The 
Constitutions  of  Clarendon  (which  too  were  called  the  ancient  law 
of  the  kingdom,  and  therefore  only  to  be  declared  and  recognised 
as  such)  were  passed  in-' that  way.  Becket  and  all  the  bishops 
took  an  oath  to  observe  those  laws ;  and  all,  except  Becket,  signed, 
and  put  their  seals  to  them.  The  laws  were  drawn  in  three  parts. 
One  countei-part,  or  authentic  copy,  was  given  to  Becket,  another 
was  delivered  to  the  archbishop  of  York,  a  third  was  retained  by 
the  king  himself,  to  be  enrolled  among  the  royal  charters.!  The 
Magna  Gharta  of  king  John  was  executed  with  similar  solemnity, 
and  bore  a  similar  appearance  of  a  compact  between  the  king  and 
his  nobles.  It  was  not  uncommon  that  the  people,  as  well  as  the 
makers,  should  be  sworn  to  observe  laws ;  the  assises  statutoe,  et 
juratce,  are  mentioned  by  Bracton  as  an  article  of  inquiry  before 
the  justices  in  eyre  in  the  reign  of  Henry  III. 

The  rotuli  annales,  or  great  rolls  of  the  pipe,  in  which  the 
accounts  of  the  revenue  were  stated,  are  the  most  ancient  rolls  now 
remaining,  and  the  series  of  them  is  perfect  from  the  first  year 
of  Henry  II.  Besides  this  there  is  still  remaining  in  the  same 
archives,  a  great  or  pipe  roll,  which  has  been  supposed  to  belong 
to  the  Jifth  year  of  king  Stephen,  but  has  been  proved  by  Mr 
Prynne  and  Mr  Madox^  to  be  entitled  to  an  earlier  date ;  indeed, 

'  Wtt.  Hen.  II.,  vol.  iv.  p.  26.  '  Mad.  Hist.  Dis.  Epist. 
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to  belong  to  some  year  of  Henry  I.;  and,  according  to  Mr  Prynne, 
to  the  eighteenth  of  that  king. 

The  plea  rolls  of  the  exchequer,  now  remaining,  do  not  begin 
till  the  reign  of  Edward  I.  The  oldest  rules  of  the  curia  regis  now 
extant  begin  with  the  first  year  of  Kichard  I.,  as  do  the  assize  rolls 
of  the  justices  itinerant.  Those  of  the  bancum  begin  with  the  first 
year  of  king  John,  which  is  very  near  the  first  establishment  of  that 
court.  There  are  charter  rolls  of  the  chancery,  of  the  first  year  of 
king  John,  and  close  rolls,  fine  rolls,  patent  rolls,  liberate  rolls,  and 
Norman  rolls,  of  the  second,  third,  and  sixth  year  of  that  king. 
All  the  before-mentioned  rolls,  except  the  gi^eat  rolls  of  the  pipe, 
are  said  to  be  now  in  the  Tower  of  London,  and  are  the  earliest 
specimens  of  records  that  have  been  spared  by  the  joint  destruction 
of  time,  wilfulness,  and  neglect.  The  cruel  havoc  made  by  these 
enemies  has  occasionally  excited  a  temporary  attention  to  this  im- 
portant article,  and  measures  have,  in  consequence,  been  pursued 
for  preserving  such  muniments  as  remained.  Such  events,  in  the 
history  of  our  records,  will  be  mentioned  in  their  proper  places.! 

Among  the  records  and  valuable  remains  of  antiquity  we  must 
not  forget  the  famous  Domesday  Book,  which,  though  Domesday 
not  strictly  a  monument  of  a  legal  nature,  yet  has  ^o"^- 
this  connexion  with  the  history  of  our  law,  that  it  is  said  to  have 
been  made  with  a  view  to  the  establishment  of  tenures.  This  book 
contains  an  account  of  all  the  lands  of  England,  except  the  four 
northern  counties ;  and  describes  particularly  the  quantity  and ' 
value  of  them,  with  the  names  of  their  possessors.  King  Alfred  is 
said  to  have  composed  a  book  of  this  kind  about  the  year  900,  of 
which  this  was  in  some  measure  a  copy.  This  work  was  begun  in 
1080,  and  completed  in  six  years.  It  has  always  been  esteemed  of 
the  highest  authority,  in  questions  of  tenure ;  and  is  considered  by 
antiquarians  as  the  most  ancient  and  most  venerable  record  that 
now  exists  in  this  or  any  other  kingdom.  The  Black  and  Bed 
Book  of  the  Exchequer^  seem  very  little  more  connected  with  our 
ancient  laws  than  the  foregoing  work,  except  that  in  both  of  them 
was  found  a  transcript  of  a  law  treatise  which  wUl  be  mentioned 
presently. 

1  See  Ayloffe's  Ancient  Charters,  Introd. 

^  Domesday*Book  is  a  document  belonging  to  the  Beceipt  of  the  King's  Exchequer, 
and  is  in  the  Chapter  House  at  "Westminster.  It  is  in  two  volumes.  For  a  more  satis- 
factory account  of  this  ancient  record  we  must  refer  the  reader  to  a  small  quarto 
pamphlet,  entitled,  "  A  short  Account  of  some  Particulars  concerning  Domesday  Book, 
with  a  View  of  its  bein  g  published.  By  a  Member  of  the  Society  of  Antiquarians. "  This 
is  a  performance  of  Mr  Webb,  and  was  read  at  the  society  in  the  year  1755.  In  this 
little  essay  is  brought  together  in  one  yiew  all  that  had  been  said  by  former  historians 
and  antiquarians  on  the  subject  of  Domesday. 

By  the  munificence  of  parliament,  Domesday  has  been  printed  ;  but  we  must  regret 
that  this  laudable  regard  of  the  legislature  towards  our  ancient  records  has  not  been 
seconded  by  the  common  attention  which  has  been  paid  to  every  other  publication  since 
the  earliest  times  of  printing.  The  reader  will  be  surprised  when  he  is  told  that  this 
book  has  no  prefatory  discourse,  or  index,  not  even  a  title-page,  or  the  name  of  the 
printer  :  it  is  a  mere  facsimile,  constituting  a  very  large  folio,  full  of  abbreviations  and 
signs,  that  cannot  be  understood  without  a  key,  and  much  previous  information. 


254  HENRY  II.  TO  JOHN.  [cHAP.  IV. 

There  are  two  treatises  written  in  the  reign  of  Henry  II.  which 
contribute  greatly  to  illustrate  the  state  and  history  of  our  law : 
the  one  is  the  Diahgus  de  Scaccario'^  before  alluded  to ;  the  other 
is  the  Tractatus  de  Legibus  Angliw,  by  Glanville. 

The  Diahgus  de  Scaccario  has  generally  passed  as  the  work  of 
Gervase  of  Tilbury,  but  Mr  Madox  thinks  it  was  written  by 
Eichard  Fitz-Nigel,  bishop  of  London,  who  succeeded  his  father  in 
the  office  of  treasurer  in  the  reign  of  Eichard  I.,  and  was  therefore 
well  qualified  for  such  an  undertaking.  This  book  treats,  in  the 
way  of  dialogue,  upon  the  whole  establishment  of  the  exchequer, 
as  a  court  and  an  office  of  revenue ;  giving  an  exact  and  satisfac- 
tory account  of  the  officers  and  their  duty,  with  all  matters  con- 
cerning that  court,  during  its  highest  grandeur,  in  the  reign  of 
Henry  II.  This  is  done  in  a  style  somewhat  superior  to  the  law- 
latinity  of  those  days. 

Glanville's  book  is  of  a  very  different  sort :  this  is  written  with- 
out any  of  the  freedom  or  elegance  discoverable  in  the 
"^'  ^'  other ;  and  has  all  the  formality  and  air  of  a  professional 
work.  It  is  entitled,  Tractatus  de  Legibus  et  GonsuetudiniJms 
Regiii  Anglice;  but  notwithstanding  this  general  title,  it  is  con- 
fined to  such  matters  only  as  were  the  objects  of  jurisdiction  in  the 
curia  regis.  Having  stated  this  as  the  limit  of  his  plan,  the  author 
very  rarely  travels  out  of  it.  Glanville's  treatise  consists  of  four- 
teen books ;  the  first  two  of  which  treat  of  a  writ  of  right,  when 
commenced  originally  in  the  curia  regis,  and  carry  the  reader 
through  all  the  stages  of  it,  from  the  summons  to  the  appearance, 
counting,  duel,  or  assize,  judgment  and  execution.  In  the  third, 
he  speaks  of  vouching  to  warranty  ;  which,  being  added  to  the  two 
former  books,  composes  a  very  clear  account  of  the  proceeding  in  a 
writ  of  right  for  recovery  of  land.  The  fourth  book  is  upon  rights 
of  advowson,  and  the  legal  remedies  relating  thereto.  The  fifth  is 
upon  actions  to  vindicate  a  man's  freedom ;  the  sixth,  upon  dower. 
The  seventh  contains  very  little  concerning  actions ;  but  considers 
the  subjects  of  alienation,  descent,  succession,  and  testaments. 
The  eighth  is  upon  final  concords ;  the  ninth,  upon  homage,  relief, 
and  services ;  the  tenth,  upon  debts  and  matters  of  contract ;  and 
the  eleventh,  upon  attorneys.     Having  thus  disposed  of   actions 

1  Liber  Ruber  and  Liher  Niger  Scaccarii  are  two  miscellaneous  oolleotiolis  of  charters, 
treatises,  conventions,  the  number  of  hides  of  land  in  several  counties,  escuage,  and 
the  like  ;  many  of  which,  as  well  as  the  Dialogus  de  Scaceario,  are  to  be  found  in  both 
those  books.  The  Liber  Niger  has  been  printed  by  Hearne,  together  with  some  other 
things,  in  two  volumes  8vo ;  of  which  the  Liber  Niger  fills  about  400  pages.  He  entitles 
it,  "Hxemplar  vetusti  codicis  MS.  {nigro  velamine  cooperti)  in  Scaccario,"  dec.  The  col- 
lector of  the  contents  of  the  Liber  Ruber  is  supposed  by  Mr  Madox  to  have  been 
Alexander  de  Sivereford,  archdeacon  of  Shrewsbury,  and  an  oflScer  in  the  Exchequer  in 
the  latter  end  of  Henry  II. 

It  seems  as  if  the  Dialogus  de  Scaccario  had  been  considered  as  the  whole  of  the  Liber 
Niger,  tUI  the  publication  of  Hearne ;  and  since  Mr  Madox  has  pronounced  Eichard 
Fitz-Nigel  to  be  the  author  of  the  Dialogue,  and  not  Gervase  of  Tilbury,  the  whole  of 
the  Liber  Niger  has  been  given  to  Gervase,  though  it  does  not  appear  for  what  reason. 
The  Dialogus  de  Scaccario  is  published  by  Mr  Madox,  at  the  end  of  his  Bistory  of  the 
Exchequer.    See  Nicholson's  Eng.  Hist.  p.  173 ;  Hearne's  Liier  Niger,  p.  17. 
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commenced  originally  in  the  curia  regis,  in  his  twelfth  book  be 
treats  of  writs  of  right  brought  in  the  lord's  court,  and  the  manner 
of  removing  them  from  thence  to  the  county  court  and  curia  regis; 
which  leads  him  to  mention  some  other  writs  determinable  before 
the  sheriff.  In  his  thirteenth  book  he  speaks  of  assizes  and  dis- 
seisins.    The  last  book  is  wholly  upon  pleas  of  the  crown. 

The  subject  of  this  treatise  is  all  along  illustrated  with  the  forms 
of  writs ;  a  species  of  learning  which  was  then  new ;  was  probably 
brought  into  order  and  consistency  by  Glanville  himself ;  and  first 
exhibited  in  an  intelligible  way,  and  with  system,  in  this  book. 

The  method  and  style  of  this  work  seem  very  well  adapted  to  the 
subject :  the  former  opens  the  matter  of  it  in  a  natural  and  per- 
spicuous order ;  while  the  latter  delivers  it  with  sufiScient  simpli- 
city and  clearness.  The  latinity  of  it,  however,  may  not  satisfy 
every  taste ;  the  classic  ear  revolts  at  its  ruggedness ;  and  the 
cursory  reader  is  perpetually  impeded  by  a  new  and  harsh  phrase- 
ology. But  the  language  was  not  adopted  without  design;  the 
author's  own  account  of  it  is  this :  stylo  vulgari,  et  verbis  curia- 
libus  utens,  ex  industria,  ad  notitiam  comparandam  eis,  qui  Jiujus- 
modi  vulgaritate  minHs  stmt  exercitati}  The  author  seems  not 
to  be  disappointed  in  his  design  even  at  this  distance  of  time ;  for 
a  person  who  reads  the  book  through,  cannot  fail  of  finding  in  one 
place  an  explanation  of  some  difficulty  he  may  have  met  with  in 
another  :  the  recurrence  of  the  same  words  and  modes  of  speaking 
makes  Grlanville  his  own  interpreter.  When  the  style  of  Glanville 
is  mastered  in  this  way,  it  will  appear  that  many  obscure  sentences 
have  been  rendered  such  through  too  great  an  anxiety  to  express 
the  author's  meaning;  and  perhaps  it  will  not  be  an  affectation  of 
discernment  to  say,  that  the  plain  English  which  it  is  thus  at- 
tempted to  convey,  may  be  seen  through  the  awkward  dress  which 
this  latinist  has  spread  over  it. 

If  Glanville  confines  himself  to  a  part  only  of  our  law,  he  treats 
that  part  with  such  conciseness,  and  sometimes  in  so  desultory  a 
way,  that  his  book  is  to  be  looked  upon  rather  as  a  compendium 
than  a  finished  tract ;  notwithstanding  which,  it  must  be  considered 
as  a  venerable  monument  of  the  infant  state  of  our  laws  ;  and  as 
such,  will  always  find  reception  with  the  juridical  historian  when 
thrown  aside  by  the  practising  lawyer.. 

It  has  been  a  general  persuasion  that  the  writer  of  this  book 
was  Ranulphus  de  Glanvilld,  who  was  great  justiciary  to  Henry  II. 
This  great  officer,  though  at  the  head  of  the  law,  united  in  himself 
a  political  as  well  as  a  judicial  character ;  and  it  seems  that  Glan- 
ville was  likewise  a  military  man,  for  he  led  the  king's  armies  more 
than  once,  and  was  the  commander  who  took  the  king  of  Scots 
prisoner.  It  might  therefore  be  doubted  whether  a  person  of  this 
description  was  likely  to  be  the  author  of  a  law-treatise  containing 
a  detail  of  the  practice  of  courts  in  conducting  suits.    There  was  a 

'  Prolog,  ad  finem. 
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Ranulphis  de  GlanviUd  who  was  a  justice  itinerant,^  and  who,  it 
is  said,  was  a  justice  iu  the  king's  court  towards  the  close  of  this 
reign.  If  the  author  was  really  of  this  name,  it  may  be  doubted 
whether  he  was  not  the  latter  of  these  two  persons.  Perhaps,  after 
all,  this  work  might  be  written  by  neither,  but  may  be  ascribed  to 
the  great  justiciary  for  no  other  reason  than  because  he  presided 
over  the  law  at  the  time  it  was  written,  and  might  be  the  promoter 
of  the  work,  and  patron  to  its  author.  Whatever  doubt  there  may 
be  concerning  the  author,  there  is  no  question  but  it  was  written 
in  the  reign  of  Henry  II. — there  are  many  internal  marks  to  prove 
it  to  be  of  that  period ;  and  from  one  passage  it  seems  to  have 
been  written^  after  the  thirty-third  year  of  that  king.  If  Glanville 
is  the  earliest  writer  in  our  law  from  whom  any  clear  and  coherent 
account  of  it  is  to  be  gotten,  this  book  is  also  said  to  be  the  first 
performance  that  has  anything  like  the  appearance  of  a  treatise  on 
the  subject  of  jurisprudence  since  the  dissolution  of  the  Roman 
empire.^ 

When  this  book  is  considered  with  a  view  to  the  progress  of  our 
law,  it  makes  a  remarkable  event  in  the  history  of  the  new  juris- 
prudence. Notwithstanding  the  attempts  of  William  the  Conqueror 
to  introduce  the  Norman  laws,  and  the  tendency  in  the  superior 
courts  to  encourage  every  innovation  of  that  kind,  not  much  had 
yet  been  done  of  a  public  and  authoritative  nature  to  confirm  that 
law  in  opposition  to  the  Saxon  customs.  The  laws  of  William, 
excepting  those  concerning  tenures  and  the  duel,  were  in  the  spirit 
and  style  of  the  Anglo-Saxon  laws ;  the  same  may  be  said  of  those 
which  go  under  the  name  of  Henry  I.  It  is  observed  that  the 
Constitutions  of  Clarendon,  made  about  the  eleventh  year  of  Henry 
II.,  are  in  the  scope  of  them,  as  well  as  the  style  and  language,  more 
entirely  Norman  than  any  laws  or  public  acts  from  the  Conquest 
down  to  that  time.*  It  was  not,  then,  till  the  reign  of  this  prince 
that  the  Norman  law  was  completely  fixed  here ;  and  when  it  was 
firmly  established  by  the  practice  of  this  long  reign,  and  had  re- 
ceived the  improvements  made  by  Henry,  then  was  this  short  tract 
drawn  up  for  public  use.  It  is  probable  this  was  done  at  the  king's 
command,  in  order  to  perpetuate  the  improvement  he  himself  had 
made,  and  to  effect  a  more  general  uniformity  of  law  and  practice 
through  the  kingdom.  The  work  of  Glanville,  compared  with  the 
Anglo-Saxon  laws,  is  like  the  code  of  another  nation ;  there  is  not 
the  least  feature  of  resemblance  between  them. 

While  the  Norman  law  was  establishing  itself  here,  that  nation 
gradually  received  an  improvement  of  their  own  polity  from  us. 
The  two  nations  had  so  incorporated  themselves,  that  the  govern- 
ment of  both  was  carried  upon  the  like  principle,  and  the  laws 

1  Vide  Leg.  Ang.-Sax.  a  Glanv.  lib.  8,  c.  2,  3. 

'  Barr.  Ant.  Stat.  This  is  not  true  if  the  Decretum  is  to  be  considered  as  a  treatise ; 
for  Henry  II.  came  to  the  crown  in  1154,  and  Glanville  being  -written  after  the  thirty- 
third  year  of  his  reign,  could  not  appear  till  1187.  Now  the  Dea-etum  was  published  by 
Gratian  in  1149.  *  Mad.  Exch.  123. 
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of  each  were  reciprocally  communicated ;  a  consequence  not  at  all 
unnatural  while  both  people  were  governed  by  one  prince.  Much 
more  had  been  done  of  late  in  this  country  than  in  Normandy  for 
the  promotion  of  legal  science.  It  was  not  till  after  the  publication 
of  G-lanville,  and  even  of  Bracton  and  Britton,  that  the  Normans 
had  any  treatise  upon  their  law.  One  was  at  length  produced  in 
the  Grand  Ooustumier  of  Normandy;  ^  a  work  so  like  an  English 
performance,  that  should  there  remain  any  doubt  of  its  being 
formed  upon  our  models,  there  can  be  none  of  the  great  similarity 
between  the  laws  of  the  two  nations  at  this  time. 

There  are  some  ancient  treatises  and  statutes  in  the  law  of  Scot- 
land which  bear  a  still  nearer  resemblance  to  our  English  law. 
The  close  agreement  between  Glanville  and  the  Begiam  Majestatena 
leaves  no  room  to  doubt  that  one  is  copied  from  the  other ;  though 
the  merit  of  originality  between  them  has  occasioned  some  discus- 
sion. An  essay  has  been  written  expressly  on  this  subject,  in  which 
it  is  said  to  be  clearly  proved,  by  the  internal  evidence  of  the  two 
books,  that  Grlanville  is  the  original.  It  is  observed  by  that  writer, 
that  Grlanville  is  regular,  methodical,  and  consistent  throughout ; 
whereas  the  Begiam  Majestatem  goes  out  of  Grlanville's  method 
for  no  other  assignable  reason  than  to  disguise  the  matter,  and  is 
thereby  rendered  confused,  unsystematical,  and  in  many  places  con- 
tradictory.2  To  this  observation  upon  the  method  of  the  Begiam 
Majestatem  it  may  be  added,  that  on  a  comparison  of  the  account 
given  of  things  in  that  and  in  Grlanville,  it  plainly  appears  that 
the  Scotch  author  is  more  clear,  explicit,  and  defined ;  and  th&t  he 
writes  very  often  with  a  view  to  explain  the  other,  in  the  same 
manner  in  which  the  writer  of  our  Fleta  explains  his  predecessor 
Bracton.  This  is  remarkable  in  numberless  instances  all  through 
the  book,  and  is  perhaps  as  decisive  a  mark  of  a  copy  as  can  be. 
The  other  Scotch  laws,  which  follow  the  Begiam  Majestatem  in 
Skene's  collection,  contribute  greatly  to  confirm  the  suspicion. 
These,  as  they  are  of  a  later  date  than  several  English  statutes 
which  they  resemble,  must  be  admitted  to  be  copied  from  them  ; 
and  so  closely  are  the  originals  followed  that  the  very  words  of 
them  are  retained.  This  is  particularly  remarkable  of  the  reign 
of  Kobert  II.  in  which  is  the  statute  quia  emptores,  and  others, 
plainly  copied  from  our  laws,  without  any  attempt  to  conceal  the 
imitation.  These  laws,  at  least,  can  impose  upon  no  one;  and 
when  viewed  with  the  Begiam  Majestatem  at  their  head,  and  com^ 

1  The  Ooustumier  of  Nornumdy,  according  to  Basnage,  could  not  have  been  composed 
till  the  reign  of  Philip  the  Hardy,  who  came  to  the  throne  in  1272,  and  reigned  fifteen 
years  ;  and  our  Edward  I.  came  to  the  throne  in  1272.  Upon  this  statement  of  dates, 
it  is  possible  that  it  might  be  written  after  the  time  of  Britton.  The  language  seeins 
to  have  a  more  modern  form  than  that  of  Britton ;  though  this  must  be  attributed  to 
some  other  cause  than  such  a  small  space  of  time  as  could  by  any  possibility  intervene 
between  the  writing  of  these  two  books.— CEawes  de  Senri  Basnage,  Avertissement. 

*  The  essay  here  aljuded  to  is  written  by  Mr  Davidson,  of  Edinburgh.  Of  this  tract 
I  have  not  been  able  to  get  a  sight,  and  am  obliged  to  the  preface  to  the  new  edition  of 
GlanviUe  for  this  account  of  it. 
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pared  with  GlanviUe  and  the  English  statute-book,  they  seem  to 
declare  very  intelligibly  to  the  world  that  this  piece  of  Scotch 
jurisprudence  is  borrowed  from  ours.i 

The  Begiam  Majestatem  is  so  called,  because  the  volume  opens 
with  those  words :  the  prologue  to  Glanville  begins  Begiam  Fotes- 
tatem.  This  whim  of  imitation  is  discoverable  among  our  own 
writers.  Fleta  begins  his  Prooemium  in  the  same  way,  and  goes 
on,  for  several  lines,  copying  word  for  word  from  Glanville.  Indeed, 
the  leading  idea  in  all  is  taken  from  the  Procemium  to  Justinian's 
Institutes. 

The  law-language  of  these  times  was  Latin  or  French,  but  more 
commonly  the  former.  The  only  laws  of  this  time  now  subsisting 
in  Norman-French,  are  those  which  compose  the  first  collection  of 
"William  the  Conqueror.  All  the  other  laws  from  that  time  to  the 
time  of  Edward  I.  are  in  Latin.  There  are  some  few  charters  of 
the  first  three  Norman  kings  which  are  either  in  Anglo-Saxon  or 
in  Latin,  with  an  English  version ;  of  which  sort  there  are  several 
now  remaining  in  the  Cottonian  and  other  collections.^ 

Without  doubt  the  Norman  laws  of  William  were  proclaimed  in 
the  county  court  in  Anglo-Saxon,  for  the  information  of  the  English, 
who  still  continued  to  conduct  business  there  in  their  own  language, 
as  they  did  in  all  inferior  courts ;  but  in  the  curia  regis  and  ad 
scaccarium  William  obliged  them  to  plead  in  the  Norman  tongue, 
as  most  consistent  with  the  law  there  dispensed,  and  that  which 
was  best  understood  by  the  justices.  However,  notwithstanding 
this  language  was  used  in  pleading  and  argument,  all  proceedings 
there,  when  thrown  into  a  record,  were  enrolled  in  a  more  durable 
language,  the  Latin.  This  was  the  language  in  which  all  writs, 
laws,  and  charters,  whether  public  or  private,  were  drawn,  so  that 
the  Norman  tongue  was  of  no  extensive  use  here ;  nor  was  it  till 
the  time  of  Edward  I.  that  French  became  of  common  use  in  the 
laws,  parliamentary  records,  and  law-books ;  and  this  was  not  the 
provincial  dialect  of  Normandy,  but  the  language  of  Paris. 

It  is  believed  that  few  were  learned  in  the  laws  before  the  Con- 

'  It  seems  iinneoessary  to  contend  for  the  originality  of  the  Begiam  Majestatem,  while 
a  doubt  of  much  more  importance  remains  unsettled  ;  this  is,  whether  that  treatise,  as 
well  as  the  others  in  the  publication  of  Skene  are  now,  or  ever  were,  any  part  of  the 
law  of  Scotland.  Upon  this  point,  some  of  the  most  eminent  Scotch  lawyers  are  divided. 
We  find  Craig  and  Lord  Stair  very  explicit  in  their  declarations  against  these  laws,  as 
a  fabrication  and  palpable  imposition ;  on  the  other  hand,  Skene  the  editor  is  followed, 
among  others,  by  Erskine,  Lord  Kames,  and  Dalrymple,  who  continually  refer  to  them, 
as  comprising  the  genuine  law  of  Scotland  in  former  times.  That  a  large  volume  of 
laws,  and  law  treatises  should  be  pronounced  by  persons  of  professional  learning  to  be 
part  of  their  law  and  customs,  and  should  be  as  positively  rejected  by  others,  is  a  very 
singular  controversy  in  the  juridical  history  of  a  country :  nor  is  it  less  singular  that 
this  volume  should  bear  such  a  close  similitude  with  certain  laws  of  a  neighbouring 
state,  whose  legislature  had  no  power  to  give  it  sanction  and  authority.  While  a  fact 
of  this  sort  continues  unascertained,  the  history  of  the  law  of  Scotl^d  must  be  involved 
in  great  obscurity.  See  CraigU  Inst.  Feud.,  lib.  1,  tit.  8,  sect.  7.  Stair's  Inst.,  fo.  3, 
tit.  4,  sect.  27.  Skene's  Preface  to  the  Megmm  Majestatem.  Ersklne's  Prin.  Kames' 
Historical  Law  Tracts ;  and  Dalrymple's  Feudal  Property,  passim. 

2  Tyrrell,  u.  101. 
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quest,  except  tlie  clergy.  The  warlike  condition  in  which  that 
people  lived,  and  the  extreme  ignorance  which  univer-  Miscellaneous 
sally  prevailed  among  the  laity,  left  very  little  ability  ^^<'*^- 
for  the  management  of  civil  affairs  to  any  but  the  clergy,  who 
possessed  the  only  learning  of  the  times ;  in  the  reign  therefore  of 
the  Conqueror,  in  the  great  cause  between  Lanfranc  and  Odo, 
bishop  of  Bayeux,  it  was  Agelric,  bishop  of  Chichester,  to  whom 
they  looked  for  direction.  He  was  brought,  says  an  ancient  writer,^ 
in  a  chariot,  to  instruct  them  in  the  ancient  laws  of  the  kingdom, 
ut  legum  terrcB  sapientissimus.  It  was  the  same  long  after  the 
Normans  settled  here. 

In  the  time  of  Kufus,  one  Alfwin,  rector  of  Sutton,  and  several 
monks  of  Abingdon,  were  persons  so  famous  for  their  knowledge  in 
the  laws,  that  they  were  universally  consulted,  and  their  judgment 
frequently  submitted  to  by  persons  resorting  thither  from  all  parts.^ 
Another  clergyman,  named  Kanulph,  in  the  same  reign,  obtained 
the  character  of  invictus  causidicus.  So  generally  had  the  clergy 
taken  to  the  practice  of  the  law  at  that  time,  that  a  contemporary 
writer  (a)  says,  nullus  clericus  nisi  causidicus.  The  clergy  seem  to 
have  been  the  principal  practisers  of  the  law,  and  were  the  persons 
who  mostly  filled  the  bench  of  justice. 

(a)  'William  of  Malmesbury.  The  clergy  supplying  the  lawyers,  they  would  natu- 
rally have  recourse  to  the  law  with  which  they  were  best  acquainted,  the  civil  law, 
and  the  canon  law,  which,  as  our  author  elsewhere  observes,  was  founded  thereupon. 
In  other  words,  they  would  have  recourse  to  the  Roman  law,  modified,  in  matters 
ecclesiastical,  by  the  canon  law,  the  Roman  church  and  its  law  being  established  and 
recognised  by  the  state.  Hence  the  recognition  of  that  law  in  the  Zaws  of  the  Con- 
queror, and  in  the  Zeges  Renrid  Primi,  which  formed  the  basis  of  the  great  treatises 
of  Glanville  and  of  Bracton,  the  foundations  of  our  common  law.  Thus,  therefore, 
probability,  documentary  evidence  and  the  positive  facts  of  history,  combine  to 
show  that  the  origin  of  our  law  is  to  be  traced  back  to  the  Roman  law,  partly  through 
the  traditions  and  institutions  established  in  this  country  during  the  period  of  the 
Roman  occupation,  and  partly  by  reason  of  the  restitution  or  revival  of  Roman  law, 
through  the  medium  of  the  earliest  professors  of  law,  the  clergy. 

»  Textus  Roff.  "  Dug.  Orig.  p.  21. 
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HENET  III. 

Magna  Charta — Tenwes — Alienation — Mortmain — Communia  Placita  non 
sequantw  Cimam  nostram — Justices  of  Assize — Amercemenis^Nidlus  liber 
homo,  dsc. — Prcedpe  in  Capite — Sheriff's  Criminal  Jvdicature — The  Writ 
de  Odm  et  Atia — Gharta  de  Foresta — TheJudicatv/re  of  the  Forest — Pv/nish- 
ments — Charters  con*i/rmed — Statidum  Hibemice — Statute  of  Merton — W 
Commans — Of  Special  Bastardy — Ranks  of  Persons^Of  VUlenage — Of 
Free  Services — Of  Serjeanty — Scutagiwm — Homage  and  Fealty — Of  Ward- 
ship and  Marriage — Of  Gifts  of  Land — hywhom — to  whom — Of  Simple  Gifts 
— Of  Conditional  Gifts — Of  Estates  by  the  Cov/rtesy — Of  Reversions — Gifts 
ad  Terminvm, — Livery — Rights — Testaments — Ecclesiastical  Jurisdiction 
therein—  Of  Descent — De  Partu  Supposito — Of  Partition — Dower. 

Having  travelled  through  the  early  periods  of  our  law,  through 
the  profound  darkness  of  the  Saxon  times,  and  the  obscure  mist  in 
which  the  Norman  constitutions  are  involved  (a),  we  approach  the 
confines  of  known  and  established  law.  In  the  reign  of  Henry  III. 
begins  the  order  of  statutes  on  which  legal  opinions  may  be  founded 
with  certainty.  Whatever  statutes  were  passed  before  this  reign, 
and  whatever  remembrance  we  may  have  of  them  in  annals  and 
histories  of  the  time,  they  are  considered  as  little  more  than  the 
remains  of  antiquity,  that  illustrate  indeed  the  inquiries  of  the 
curious,  but  add  nothing  to  the  body  of  legal  learning.  Magna 
Gharta,  and  the  statutes  of  Merton  and  Marlbridge,  passed  in  this 
reign,  lie  within  the  pale  of  the  English  law  as  now  understood ; 
and  furnish  topics  for  argument,  and  grounds  for  judicial  decision. 
From  this  time  the  history  of  our  law  becomes  more  authentic  and 
certain.  The  constitutions  now  made  produce  determined  effects ; 
we  can  trace  in  what  manner  they  were  afterwards  altered  and 
modified ;  can  generally  fix  the  era  of  such  alterations ;  and  can 
always  rest  secure  in  the  probabiKty  of  our  deductions,  while  we 
behold  the  consequences  of  them  in  the  present  state  of  our  law. 
If  the  statutes  furnish  authentic  documents  on  which  we  may 

{a)  It  is  impossible  not  to  observe  that  this  darkness  would  hare  been  lightened 
and  this  mist  dispersed,  had  the  author  been  more  acquainted  with  the  sources  of 
information  open  to  him,  especially  the  contents  of  the  Saxon  laws  and  the  Mirror 
of  Justice,  and  with  the  compilation  called  the  iaws  of  Henry  I.  The  satisfaction  he 
expresses  at  having  reached  the  realm  of  statute  law  and  regular  legal  treatises, 
which  would  enable  him  to  state  what  the  law  was  at  this  and  any  subsequent  period 
of  his  history,  betrays  the  idea  in  his  mind  that  thus  to  state  the  law  at  successive 
stages  is  all  that  is  involved  in  legal  history.  It  is  conceived,  however,  that  it  is 
desirable,  as  much  as  possible,  to  show  the  connexion  between  these  diflFerent  stages 
and  the  causes  which  have  led  to  the  changes  to  be  observed.  And  this  object  it  has 
been  endeavoured,  however  imperfectly,  to  aid,  in  the  notes. 
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rely  with  confidence,  the  grounds  and  principles  of  the  law  are 
investigated  and  discussed  by  an  author  of  this  reign,  whose  work 
may  be  considered  as  the  basis  of  all  legal  learning;  the  treatise  of 
Bracton  will  enable  us  to  speak  decidedly  and  fully  upon  every  title 
in  the  law,  whether  civil  or  criminal.  The  sketch  we  have  just 
given_  from  Glanville  will  now  be  filled  up,  and  its  deficiencies 
supplied ;  many  of  the  obscure  hints,  the  doubts,  and  ambiguities 
with  which  that  author  abounds,  will  be  elucidated;  and  the 
whole  of  our  law  explained  with  consistency,  and  upon  undeniable 
authority.  These  are  the  materials  from  which  the  juridical  his- 
tory of  this  king's  reign  is  to  be  collected.  For  the  matter  which 
they  furnish,  it  may  not  be  raising  the  expectations  of  the  reader 
too  high,  to  promise  him  a  full  gratification  of  his  thirst  for  legal 
antiquities,  and  the  knowledge  of  judicial  proceedings  in  all  their 
branches.  It  is  rather  to  be  feared,  that  every  one  may  not  entirely 
assent  to  the  reasons  which  induced  us  to  enter  so  minutely  into 
the  detail  of  things ;  it  is  thought,  however,  that  it  would  be  less 
pardonable  to  give  a  scanty  relation,  where  the  sort  of  information 
which  is  most  likely  to  engage  the  curiosity  of  a  lawyer  depends 
very  often  upon  circumstances  and  passages  apparently  trifling. 

The  reign  of  this  king,  and  the  remainder  of  this  History,  will  be 
divided,  conformably  with  the  nature  of  the  materials  from  which 
it  is  formed,  into  the  alterations  made  by  statute,  and  those  made 
by  usage  and  the  decisions  of  courts.  These  two  sources  of  varia- 
tion will  be  pursued  separately,  and  the  amendments  made  by  either 
stated  distinctly,  and  by  themselves.  We  shall  first  consider  the 
statutes,  and  then  the  decisions  of  courts.  In  the  present  reign  we 
begin  with  Magna,  Charta,  9  Hen.  III.,  that  being  the  earliest 
statute  we  have  on  record. 

Henry  III.  in  the  first  year  of  his  reign,  on  the  12th  of  November 
1216,  being  then  only  nine  years  old,  by  the  advice  of  Gualo,  the 
pope's  legate,  and  of  the  earl  of  Pembroke,  in  the  grand  council  of 
the  realm,  renewed  the  Great  Charter  which  had  been  granted  by 
his  father,  together  with  such  alterations  and  amendments  as  the 
circumstances  of  the  times  had  made  necessary,  i  In  the  September 
or  November  following,  a  new  Magna  Gharta  was  sealed  by  the 
pope's  legate  and  the  earl  of  Pembioke,  with  several  additional 
improvements ;  at  which  time  the  clauses  relating  to  the  Forest 
were  first  thrown  into  a  separate  charter,  making  the  Charta  de 
Foresid.^ 

When  the  king  was  declared  of  age,  it  was  thought  that  so  im- 
portant an  act  of  his  infancy  as  this  should  be  confirmed  ;  accord- 
ingly, in  the  ninth  year  of  his  reign  he  confirmed  the  act  of  the 
pope's  legate  and  the  earl  of  Pembroke  ;  and  granted  Magna 
Charta  and  Charta  de  Forestd  in  the  form  in  which  they  had  sealed 
it,  and  as  we  now  have  them.^ 

Thus  was  the  text  of  Magna  Charta  and  Charta  de  Foresth,  after 

»  2  Bla-  TracU,  ii  Intr.  42.  "  Ibid.  p.  52,  60.  ^  Ibid.  p.  69. 
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many  alterations,  finally  settled  ;  nor  has  there  in  succeeding  times 
been  any  amendment  made  therein.  The  solicitude  of  later  ages 
was  to  obtain  frequent  confirmations,  and  a  strict  observance  of 
these  grand  pillars  of  our  constitution ;  by  occasional  interpretations 
to  explain  any  difficulties  which  might  appear  in  the  construction 
of  them  ;  and  to  enlarge  the  benefits  they  were  designed  to  confer. 
What  were  the  benefits,  liberties,  and  advantages  secured  to  the 
people  by  these  famous  charters  (a),  and  what  is  the  form  and  style 
in  which  they  are  conceived,  it  is  now  our  business  to  inquire. 

(a)  This,  which  is  one  of  the  most  interesting  questions  in  our  legal  history,  cannot 
be  understood  without  some  reference  to  contemporary  history.  There  can  be  no 
doubt,  it  appears  on  the  face  of  the  charters,  and  is  a  notorious  historical  fact,  that 
the  barons  were  the  main  promoters  of  the  charter ;  and  d  priori  it  might  be  expected 
that  they  would  be  directed,  primarily  and  principally,  at  their  protection  from  the 
exactions  and  oppressions  of  the  sovereign  under  the  feudal  system  ;  and  there  can 
be  no  doubt  that  those  oppressions  and  exactions  had  been  enormous,  and  that  some 
of  the  most  revolting  features  of  the  feudal  system,  especially  with  reference  to  the 
custody  of  female  wards,  had  been  grossly  abused  by  the  sovereign,  and  more  parti- 
cularly by  John.  There  is  a  passage  in  the  History  of  Sir  J.  Mackintosh  in  which  he 
hints  that  this  sovereign  bad  so  abused  the  facilities  afforded  by  these  wardships,  and 
contemporary  history  quite  bears  out  the  suggestion.  Naturally  enough,  therefore, 
the  barons  would  direct  their  efforts  mainly  to  the  restraint  of  the  arbitrary  power 
of  the  crown  with  reference  to  the  incidents  of  the  feudal  system,  which,  it  will  be 
observed,  only  applied  to  those  who  held  by  military  tenure,  and  not,  therefore, 
directly  to  the  great  body  of  the  people  ;  those  who  held  of  the  military  tenants  by 
socage  or  villenage — that  is,  by  plough-service,  or  the  dwellers  in  towns  and  cities, 
who,  if  they  held  of  the  crown  at  all,  held  by  burgage  tenure,  and  could  only  be 
subject  to  pecuniary  exactions.  On  the  other  hand,  it  is  to  be  borne  in  mind  that 
the  incidents  of  the  feudal  system  applied  as  between  the  barons  and  their  military 
tenants,  not  less  than  between  the  sovereign  and  the  barons  ;  and  contemporary  his- 
tory shows  that  all  the  oppressions  and  exactions  which  the  sovereign  practised  upon 
them,  they,  with  a  hundredfold  greater  cruelty  and  rapacity,  practised  upon  others. 
This  is  equally  manifest  whether  we  turn  to  the  contemporary  chronicles,  or  take  the 
account  given  by  an  acute  modern  historian,  such  as  Sir  J.  Mackintosh.  The  latter 
indeed  quotes  from  the  chronicles  some  passages  which  present  a  terrible  picture  of 
the  oppressions  and  cruelties  practised  by  the  barons  and  their  knights  upon  the 
people  all  over  the  country.  And  there  was  this  terrible  difference  between  their 
oppressions  and  those  of  the  king,  that  they  were  everywhere,  whereas  his  tyranny 
was  necessarily  somewhat  limited  by  the  localities  in  which  he  happened  to  reside.  In 
every  county,  however,  there  were  a  host  of  these  feudal  barons  and  knights,  each  with 
a  fortress  or  castle,  in  which  was  a  dungeon,  and  where  the  most  abominable  cruel- 
ties were  perpetrated,  without  any  possibility  of  aid  from  the  law,  except  in  the  form 
of  armed  force  and  a  regular  siege  of  the  castle.  Hence,  in  some  instances,  indeed, 
as  in  one  very  remarkable  case  in  1224,  when  one  Falcon  de  Breaute  actually  seized 
upon  the  king's  justices,  and  imprisoned  them  in  his  castle,  Henry  III.  had  to  lay 
siege  to  his  castle  for  two  months  with  a  strong  force  in  order  to  take  it,  and  thus 
vindicate  the  law  and  rescue  his  judges.  This  single  incident,  which  is  narrated  in 
all. the  chronicles  under  the  year  1224,  and  occurred,  be  it  observed,  in  the  year 
when  the  charter  was  for  the  third  time  ratified  by  Henry  III.,  vrill  do  much  to  illus- 
trate the  character  of  the  age  and  the  real  nature  of  the  charter,  especially,  for  in- 
stance, as  to  the  remarkable  stipulation  put  into  the  mouth  of  the  sovereign  in  the 
cardinal  clause — the  celebrated  "nullus  liber  homo"  clause — which  is  so  often  quoted 
as  the  palladium  of  our  liberties,  "nee  swper  eum  ibimiis,"  i.e.,  we  will  not  come  upon 
him  with  an  armed  force;  "nisiper  legem  terra,"  i.e.,  by  the  sheriff  or  his  officers, 
who  would  doubtless  have  been  hanged  by  such  gentlemen  as  Falcon  de  Breaute 
over  their  castle  walls,  if  they  had^dared  to  attempt  to  interfere  with  them.  Read  by 
the  light  of  contemporary  history,  this  clause,  which  is  so  loudly  vaunted  as  the 
palladium  of  liberty,  did  but  give  impunity  to  tyranny.  For  in  that  age,  when  the 
civil  power  was  so  weak  as  to  be  powerless  against  the  military  barons  and  knights 
e  ach  secure  in  his  castle— to  say  that  they  should  only  be  touched  by  the  ordinary 
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course  of  law  was  to  say  that  they  should  enjoy  impunity.  A  reference  to  (he 
chronicles  between  the  years  1216  and  1224  wiU  show  that  in  every  part  of  the 
country  the  barons  were  practising  the  most  terrible  oppressions,  although  it  la 
equally  true  that  the  king,  on  his  part,  was  practising  whenever  he  could,  the  most 
terrible  cruelties  upon  them,  and  that  in  point  of  cruelty  he  perhaps  surpassed  them, 
though  not  in  rapacity.  In  such  a  state  of  things,  of  pourse  they  would  naturally  be 
very  anxious  to  protect  themselves,  although,  as  regarded  the  great  body  of  the 
people,  they  were  the  oppressors.  And  the  point  of  greatest  interest  in  the  charter 
is  how  far  there  were  any  provisions  introduced  for  the  protection  of  the  people.  The 
people,  be  it  observed,  were  out  of  the  scope  of  the  feudal  system,  in  its  strict  and 
proper  sense,  which  was  purely  military.  They  held,  whether  as  freeholders  or  as 
villeins,  by  plough-service,  or  such  other  rustic  service,  or  they  held  in  burgage. 
They,  therefore,  were  not  subject  to  those  incidents  of  the  feudal  system  which 
afforded  so  many  pretexts  for  oppression ;  and  the  aggressions  upon  them  were  of  a 
wholly  different  and  more  lawless  character,  which  may  be  gathered  pretty  clearly 
from  the  chronicles  and  the  Mvrrm- ;  violent  seizures  of  their  property,  under  colour 
of  distresses,  or  seizures  of  their  persons  to  extort  ransoms,  by  imprisonment  in  the 
numerous  castles,  of  which  there  were  many  hundreds — upwards  of  a  thousand— in 
different  parts  of  England,  each  governed  by  a  warden  or  "  constable,"  that  term 
not  signifying,  as  it  does  now,  a  peace-officer,  but  a  very  different  sort  of  character, 
the  keeper  of  some  strong  fortress,  with  a  deep  dungeon,  the  scene  of  dreadful  cruel- 
ties and  extortions.  Then  the  rivers,  which  then  were  swarming  with  fish  (not 
having  been  befouled  and  polluted  by  towns),  were  too  often  monopolised  by  the 
local  tyrants  by  means  of  "weirs"  or  fishing  dams.  And  merchants  were  subject 
to  ruthless  extortions,  under  the  name  of  tolls,  in  going  through  the  lands  of  these 
feudal  tyrants  to  get  to  the  towns  where  they  carried  on  trade.  Thus  on  every 
side  the  people  were  subject  to  oppressions,  and  robberies,  and  cruelties  ;  and  the 
practical  way  to  test  and  appreciate  the  charters  is  to  bear  all  this  in  mind, 
and  see  how  far  its  different  provisions  tended  to  protect  the  people  from  these  op- 
pressions, which  resolves  itself  into  a  twofold  question  :  first,  how  far  they  were  pro- 
hibited ;  and,  next,  how  far  they  were  to  be  prevented.  The  mere  declaration  that 
they  were  prohibited  came  to  little  in  that  age.  Such  declarations  had  been  made  in 
favour  of  the  laws  and  liberties  of  the  people  by  every  sovereign  since  the  Conquest, 
and  as  uniformly  disregarded  and  set  at  nought.  The  great  point  was  as  to  the  prac- 
tical means  of  preventing  these  things,  which  it  is  manifest  could  only  be  done  by 
securing  the  supremacy  of  law,  and  this  could  only  be  done  by  improving  and  strength- 
ening the  judicial  constitution  of  the  country,  and  enabling  them  to  carry  out  the 
law.  But  here,  again,  was  a  great  difficulty.  Quis  aastodiet  ipsos  custodes  t  Who 
should  keep  the  guardians  thetaselves  under  control  ?  The  sheriffs  and  justices  of 
the  king  were  themselves  generally  knights  or  barons,  who  belonged  to  the  very  same 
class  as  the  oppressors  of  the  people,  and  who  were  as  ready,  for  fees  or  salaries,  to 
practise  for  the  enrichment  of  the  king  the  same  exactions  and  oppressions  which 
others  of  the  same  order  practised  for  their  own.  Hence,  though  justices  itiner- 
ant had  been  going  their  circuits  since  the  reign  of  Henry  I.,  their  exactions  and 
oppressions,  in  levying  fines  or  "  amercements,"  (which,  there  is  reason  to  suspect, 
was  the  great  reason  of  their  appointment)  were  so  intolerable,  that  it  appears  the 
people  often  dreaded  their  approach,  regarding  them  as  oppressors  instead  of  protec- 
tors, and  actually  remonstrated  against  them  being  sent  oftener  than  once  in 
seven  years.  That  the  charter  did  not  altogether  give  satisfaction  to  the  great  body 
of  the  people  in  the  age  in  which  it  was  granted,  and  that  even  where  its  terms  were 
satisfactory  they  were  not  carried  out,  is  manifest  from  a  chapter  in  the  Mirror,  en- 
titled, "  The  Defects  of  the  Great  Charter,"  which  will  afford  the  best  possible  com- 
mentary upon  it,  and  which  commences  thus  :  "  Seeing  how  the  law  of  the  realm, 
founded  upon  forty  points  of  the  great  charter  of  liberties,  is  damruMy  misused  by 
the  governors  of  the  land,  and  by  statutes  afterwards  made  contrary  to  some  of  the 
points ;  to  show  the  defects  or  defaults  in  these  points,  I  have  put  this  chapter,  first 
of  the  defects  of  the  great  charter."  And  then  a  variety  of  points  are  mentioned, 
on  each  of  which  the  comments  made  will  be  inserted  in  the  notes  to  the  clause  in 
which  it  arises.  This,  it  is  manifest,  will  be  that  contemporaneous  exposition  which 
is  the  best  possible  commentary  on  any  ancient  statute,  whence  the  change,  subse- 
quently made,  from  justices  itinerant,  who  went  yearly,  to  "justices  in  eyre,"  who 
went  only  septennially  {vide  ante).    In  such  a  state  of  society,  it  is  manifest  that, 
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as  Guizot  points  out,  the  great  difficulty  was  in  the  guarantees  or  securities  for 
liberty.  As  to  the  law,  there  was  no  doubt  about  it  at  all.  And  the  very  necessity 
for  repeatedly  affirming  it  showed  the  real  difficulty  lay  in  its  execution  and  enforce- 
ment. It  is  to  this  point,  then,  principally,  as  by  far  the  one  most  practically  im- 
portant, the  readers  of  the  charters  must  attend,  in  order  to  jadge  of  their  practical 
worth  and  value.  Mere  declarations  of  that  law,  no  doubt,  were  in  that  age  not 
without  value ;  but  it  must  be  evident  that  the  great  point  was,  what  guarantees  or 
safeguards  should  be  provided.  Two  points,  then,  have  to  be  kept  in  mind  in 
examining  the  charter :  first,  what  provisions  it  contained  to  protect  the  people  not 
only  against  the  king,  but  against  the  barons  and  other  powerful  persons ;  and  next, 
what  provisions  it  contained  for  practically  carrying  out  these  protective  enactments. 
As  to  the  first  point,  it  is  remarkable  that,  as  already  observed  in  the  chief  clanse, 
the  celebrated  "nullus  liber  homo"  clause  certainly  applies  to  all  freemen,  though  it 
contains  no  practical  guarantee,  as  the  commentator  in  the  Mirror  observes,  but 
rather  takes  one  away,  or  tries  to  do  so,  by  making  the  sovereign  undertake  not  to 
come  upon  any  freeman,  except  in  due  course  of  law,  which,  as  the  great  oppressors 
of  the  people  were  too  powerful  for  the  ordinary  course  of  law,  would  secure  them 
from  any  effective  measures  of  redress,  unless,  indeed,  they  actually  proceeded  to 
levy  war.  But  then  it  does  not  apply  to  villeins,  a  large  and  important  class,  com- 
prising still  the  great  body  of  the  people,  who,  as  the  Mirror  points  out,  were  not 
slaves,  nor  to  be  regarded  or  treated  as  such,  or  as  if  they  had  no  personal  rights,  so 
that  they  could  be  beaten  or  imprisoned  at  leisure ;  yet  the  charter  contains  not  a 
word  in  their  favour,  and  hence,  as  the  Mirror  says,  in  a  passage  at  the  end,  written 
not  long  after  the  final  confirmation  of  the  charter  by  Edward  I.,  "  It  is  an  abuse  to 
hold  villeins  for  slaves,  and  this  abuse  causeth  great  destruction  of  poor  people,  and 
is  a  great  offence"  (c.  v.  s.  2) ;  but  there  is  nothing  against  it  in  the  Mirror.  And 
although,  in  the  Clause  about  amercements,  all  villeins  are  included,  as  well  as  all 
freemen,  and  it  is  said  that  their  amercements  must  be,  saving  their  "wains"  or 
waggons,  that  was  as  much  for  their  lord's  benefit  as  their  own,  and  indeed  more  so, 
since  they  could  only  use  their  waggons  upon  their  lord's  lands,  having  no  property 
of  their  own.  As  regards  the  great  body  of  the  freemen,  the  common  freeholders, 
no  doubt  they  appear  to  share  in  most  of  the  principal  clauses  in  the  charter  in 
which  they  could  be  included — those  relating  to  personal  liberty  and  rights  of  pro- 
perty, &c.  But  the  bulk  of  the  charter  relates  to  feudal  matters  which  concerned 
the  barons  and  knights  who  held  by  military  tenure,  and  the  only  guarantee  con- 
tained in  the  first  great  charter  consisted,  in  fact,  as  Guizot  points  out,  in  their  own 
assumption  of  supreme  powers ;  for  it  was  provided  by  John's  charter  that  a  select 
body  of  the  most  powerful  barons  might,  if  they  deemed  the  charter  to  have  been  in- 
fringed, make  war  upon  the  king  to  compel  its  observance — i.e.,  its  observance  ac- 
cording to  their  ideas,  which  was,  ks  Guizot  says,  the  right  of  civil  war ;  and  accord- 
ingly it  led  to  civil  war,  which  lasted,  more  or  less,  for  many  years,  and  in  the  result 
it  is  remarkable  that  a  charter  was  obtained  in  several  respects  lesi  favourable  to 
the  people  than  the  first,  and  especially  in  the  omission  of  the  important  provision 
that  scutage  should  only  be  levied  by  consent  of  a,  common  council  of  the  realm, 
which  contained  in  it  the  germ  of  a  representative  assembly,  the  effeotual  guarantee 
of  popular  liberty,  at  all  events  against  the  crown.  And  as  the  provision  for  a 
guarantee  of  the  charter  by  the  barons  was  omitted,  there  was  no  additional  guar- 
antee or  security  afforded  by  the  charter,  as  now  finally  settled ;  and  it  consisted 
entirely  of  declarations  of  the  law,  no  doubt,  in  that  age,  so  far  as  they  went,  useful 
and  valuable.  As  to  this,  indeed,  one  of  pur  historians,  Dr  Henry,  observes,  that 
the  charter  was  conceived  entirely  in  the  interest  of  the  nobility,  and  that  the  only 
article  in  favour  of  the  people — the  one  which  applied  to  the  barons  the  same  enact- 
ments which  they  had  applied  to  the  king — was  inserted  at  the  instance  of  the  king 
(Hist.  Eng.,  v.  1).  This,  however,  is  not  a  fair  representation,  for  though  it  may  be 
that  the  charter  was  conceived  and  intended  chiefly  in  the  interest  of  the  barons,  it 
did  contain  provisions  which  embraced  all  freemen,  and,  moreover  (what  is  of  infi- 
nitely greater  importance),  it  contained  the  great  principles  which,  though  perhaps 
intended  for  the  benefit  of  a  class,  proved  the  fruitful  germs  of  rights  and  immuni- 
ties for  the  whole  body  of  the  nation,  and  were  growing  and  developing  for  ages. 
To  trace  this  progress  and  development  is  the  great  object  of  the  legal  history  of  the 
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subsequent  periods.  No  one  will  regret  the  insertion  of  an  admirable  passage  from 
Sir  J.  Mackintosh,  in  which  that  great  historian  sums  up  in  a  masterly  manner  the 
effect  of  John's  charter ;  "  Many  parts  of  the  great  charter  were  pointed  against  the 
abuses  of  the  power  of  the  king,  as  lord  paramount,  and  have  lost  their  importance 
since  the  downfall  of  the  sj'stem  of  feuds,  which  it  was  their  purpose  to  mitigate. 
But  it  contains  a  few  maxims  of  just  government  applicable  to  all  places  and  times, 
of  which  it  is  scarcely  possible  to  overrate  the  importance  of  the  first  promulgation 
by  the  supreme  authority  of  a  powerful  and  renowned  nation.  Some  clauses,  though 
limited  in  words  by  feudal  relations,  yet  covered  general  principles  of  equity,  which 
were  now  slowly  unfolded,  by  the  example  of  the  charter  and  their  obvious  applica- 
tion to  the  safety  and  well-being  of  the  whole  community.  Aids  or  assistance  in 
money  were  due  from  any  vassal  for  the  ransom  of  his  lord,  for  the  knighting  of  his 
eldest  son,  and  for  the  marriage  of  his  eldest  daughter.  But  they  were  often  ex- 
torted when  no  such  reasons  could  be  urged.  Escuage  or  soutage  was  a  pecuniary 
compensation  for  military  service,  but  as  the  approach  of  war  was  an  easy  pretext, 
it  was  liable  to  become  abused.  Talliage,  an  impost  assessed  on  cities  and  towns, 
and  on  freemen  who  owed  no  military  service,  according  to  an  estimate  of  their  in- 
come, was  in  its  nature  very  arbitrary.  The  barons,  in  their  articles,  required  a  par- 
liamentary assent  to  the  talliages  of  London,  and  all  other  towns,  as  much  as  to  the 
aids  and  scutages  which  fell  upon  themselves.  By  the  charter  itself,  however,  tal- 
liage was  omitted,  though  the  liberties  of  the  town  were  generally  asserted.  But  it 
contained  the  memorable  provision :  "  No  scutage  or  aid  shall  be  raised  in  our  king- 
dom (except  in  the  above  three  cases)  but  by  the  consent  of  the  general  council  " — a 
concession  sufficient  to  .declare  a  principle  which  could  not  long  remain  barren,  that 
the  consent  of  the  community  is  essential  to  just  taxation.  By  the  charter,  as  con- 
firmed in  the  next  reign,  even  scutages  and  aids  were  reserved  for  further  considera- 
tion. But  the  formidable  principle  had  gone  forth,  though  every  species  of  impost 
■without  the  consent  of  parliament  was  not  renounced  expressly  until  the  confirniatio 
chartarum,  in  the  25th  Edward  I.,  fourscore  years  after  the  grant  of  the  Great 
Charter.  "  To  constitute  the  common  council  of  the  kingdom,"  says  the  charter, 
"we  shall  cause  the  pf elates  and  greater  barons  to  be  summoned,  and  shall  direct 
our  sherifis  to  summon  all  who  hold  of  us  in  chief."  To  the  upper  house  of  parlia- 
ment this  clause  is  still  applicable.  From  the  lower  house  it  essentially  differs  by 
excluding  representation.  It  presents,  however,  the  first  outlines  of  a  parliamentary 
constitution.  The  39th  article  of  the  charter  is  that  which  forbids  arbitrary  im- 
prisonment and  punishment  without  lawful  trial :  '  Let  no  freeman  be  imprisoned, 
&o.,  otherwise  than  by  the  legal  judgment  of  his  peers,  or  by  the  law  of  the  land.' 
In  this  article  are  clearly  contained  the  haieas  corpus  and  the  trial  by  jury,  the  most 
effectual  securities  against  oppression  which  the  wisdom  of  man  has  hitherto  beeft 
able  to  devise.  'We  will  sell,  delay,  or  deny  justice  to  no  one.'  No  man  can  carry 
further  the  great  principle  that  justice  is  the  great  debt  of  the  government  to  the 
people,  which  requires  that  law  be  rendered  cheap,  prompt,  and  equal.  The  provi- 
sion which  directs  that  the  supreme  civil  court  shall  be  stationary  instead  of  follow- 
ing the  king's  person,  is  a  proof  of  that  regard  to  the  regularity,  accessibility,  inde- 
pendence, and  dignity  of  public  justice  which  characterises  that  venerable  monument 
of  English  liberty.  The  language  of  the  Great  Charter  is  simple,  brief,  general 
without  being  abstract,  and  expressed  in  terms  of  authority,  not  of  argument,  yet 
commonly  so  reasonable  as  to  carry  with  it  the  intrinsic  evidence  of  its  own  fitness. 
It  was  understood  by  the  simplest  of  the  unlettered  age  for  whom  it  was  intended. 
It  was  remembered  by  them,  and,  although  they  did  not  perceive  the  extensive  conse- 
quences which  might  be  derived  from  it,  their  feelings  were,  however  unconsciously, 
elevated  by  its  generality  and  grandeur.  It  was  a  peculiar  advantage  that  the  con- 
sequences of  its  principles  were,  if  we  may  so  speak,  only  discovered  slowly  and 
gradually.  It  gave  out  on  each  occasion  only  so  much  of  the  spirit  of  liberty  and 
reformation  as  the  circumstances  of  succeeding  generations  required,  and  as  their 
character  would  safely  bear.  For  almost  five  centuries  it  was  appealed  to  as  the 
decisive  authority  on  behalf  of  the  people,  though  commonly  so  far  only  as  the 
necessities  of  each  case  demanded.  To  all  mankind  it  -set  the  first  example  of  the 
progress  of  a  great  people  for  centuries  in  blending  the  tumultuary  democracy  and 
haughty  nobility  with  a  fluctuating  and  vaguely  united  monarchy,  so  as  to  form. 
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in  hoec  verba.  Then  follows  Magna  Clvarta  nearly  in  the  form  of 
that  granted  by  Henry  III.  (a) 

Magna  Gharta  contains  fifty-seven  chapters,  composing  a  rhapsody 
of  ordinances  for  the  settling  or  amendment  of  the  law  in  divers 
particulars  at  that  time  anxiously  contended  for.  The  whole 
is  strung  together  in  a  disorderly  manner,  with  very  little  regard 
to  the  subject  matter.  If  we  were  to  judge,  from  the  face  of  the 
instrument  itself,  of  the  chief  design  of  the  barons  in  obtaining  this 
charter,  we  might  be  inclined  to  think  that  their  great  object  was 
to  ascertain  the  services  and  burthens  arising  from  tenures  ;  for  the 
first  six  chapters  are  wholly  confined  to  that  subject,  and  many 
others  relate  incidentally  to  the  same  point ;  the  consequence  of 
which  is,  that  many  parts  of  this  famous  charter  have  become 
obsolete,  and,  to  a  modern  reader,  almost  unintelligible.  Other 
parts  of  it,  however,  are  extremely  worthy  of  notice,  even  at  this 
day  ;  as  they,  at  the  time,  contributed  to  confirm,  if  not  establish, 
certain  branches  of  our  juridical  constitution  ;  and,  what  is  more 
important,  to  lay  down  certain  general  principles,  which  have  had 
an  extensive  influence  on  our  law  in  all  its  branches  ever  since  ;  as 
our  civil  liberty  and  private  rights  became  thereby  better  defined, 
and  were  considered  as  settled  on  the  firm  basis  of  parliamentary 
recognition. 

To  explain  in  what  manner  this  was  done,  it  will  be  proper  to 

state  at  length  the  subject  of  Magna  Charta ;  which   we  shall 

attempt  in  an  order  differing  from  that  in  which  the 

^*  *■  text  appears,  but  which  will,  perhaps,  bring  the  contents 
of  it  into  a  clearer  light  than  the  original  appears  in.  We  shall 
first  speat  of  such  provisions  as  are  of  a  more  general  or  miscel- 
laneous nature  ;  then  of  those  which  relate  to  tenures  and  property ; 
after  which  will  follow  the  regulations  ordained  for  the  administra- 
tion of  justice. 
*  The  address  and  general  preamble  to  the  charter  are  deserving 
notice,  as  they  show  the  form  in  which  these  solemn  acts  were 
usually  authenticated :  it  is  addressed  in  the  name  of  the  ting, 
"  To  all  archbishops,  bishops,  abbots,  priors,  earls,  barons,  sheriffs, 
provosts,  officers  ;  and  to  all  bailiffs,  and  other  our  faithful  subjects, 
who  shall  see  this  present  charter,  greeting.  Know  ye,  that  we, 
unto  the  honour  of  Almighty  God,  and  for  the  salvation  of  the 
souls  of  our  progenitors  and  successors  kings  of  England,  to  the 
advancement  of  holy  church,  aiid  amendment  of  our  realm,  of  our 

from  these  discordant  materials,  the  only  form  of  free  government  which  experi- 
ence would  show  to  be  reconcilable  with  widely  extended  dominion "  History  of 
England,  v.  1.) 

(a)  Varying  in  some  respects  from  the  charter  of  John,  as  that  did  from  the  articles, 
but  no  doubt  substantially  the  same.  It  is  to  be  observed  that  the  author's  citations 
are  aU  from  the  Inspeximvs  charter  of  Edward  I.,  which  it  is  necessary  to  notice,  be- 
cause the  arrangement  and  numbering  of  the  charters  varies  in  every  one  of  them  ;  so 
that  reference  to  that  of  Edward  I.  wSl  not  apply  to  any  of  those  of  Henry  III.  The 
author's  are  all  to  that  of  Edward  I. 
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mere  and  free  will,l  have  given  and  granted  2  to  all  archbishops, 
bishops,  abbots,  priors,  earls,  barons,  and  to  all  freemen  of  this  our 
realm,  these  liberties  following,  to  be  kept  in  our  kingdom  of  Eng- 
land for  ever." 

Such  is  the  manner  in  which  the  provisions  of  Magna  Charta 
are  introduced ;  after  which  comes  the  first  chapter,  containing  a 
general  grant  in  the  following  terms  :  "  First,  we  have  granted  to 
God,  and  by  this  our  present  charter  have  confirmed,  for  us  and 
our  heirs  for  ever,  that  the  church  of  England  shall  be  free,  and 
shall  have  all  her  whole  rights  and  liberties  inviolable  (a).  We 
have  granted  also  and  given  to  all  the/reeme«  of  our  realm,  for  us 
and  our  heirs  for  ever,  these  liberties  under-written,  to  have  and  to 
hold,  to  them  and  their  heirs,  of  us  and  our  heirs  for  ever."  What 
these  liberties  were  we  shall  now  inquire. 

It  was  ordained  that  the  city  of  London  shall  have  all  the 
ancient  liberties  and  customs  which  it  had  been  used  to  enjoy ;  and 
that  all  other  cities  and  towns,  and  the  barons  of  the  cinque  or 
other  ports,  should  possess  all  their  liberties  and  free  customs.  ^ 
As  many  exactions  had  been  made  during  the  reigns  of  Eichard 
and  John  for  erecting  bulwarks,  fortresses,  bridges,  and  banks,  con- 
trary to  law  and  right,  it  was  declared  that  *  no  town  or  freemen 
should  be  distrained  to  make  bridges  or  banks,  but  only  those  that 
were  formerly  liable  to  such  duty  in  the  reign  of  Henry  II.,  a  period 
which  was  often  referred  to,  as  an  example  for  correction  of 
enormities,  and  the  due  observance  of  the  laws.  For  the  same 
reason,  none  were  to  appropriate  to  themselves  a  several  rights  in 
the  banks  of  rivers,  so  as  to  exclude  others  from  a  passage  there,  or 
from  fishing,  except  such  as  had  that  right  in  the  reign  of  Henry 
II.  (6). 6  All  weirs  in  the  Thames  and  Medway,  and  all  over  England, 

(flj)  The  Mirror,  upon  this  point,  says,  "  It  was  necessary  to  ordain  a  corporal  punish- 
ment— namely,  to  the  lay  judges,  the  king's  ministers,  and  others,  who  judge  clerks 
for  mortal  crimes  to  corporal  punishments,  and  do  detain  their  goods  after  their  pur- 
gation ;  and  to  those  secular  judges  who  take  upon  them  cognisance  of  causes  of 
matrimony  and  testaments,  or  other  special  things '  (c.  v.  s.  2).  And,  accordingly,  sub- 
sequent statutes  were  passed  to  restrain  the  lay  judges  from  these  latter  matters.  As 
to  the  other  point,  the  cognisance  taken  by  secular  judges  of  the  offences  of  clerks,  it 
is  remarkable  that  it  was  the  very  point  on  which  the  controversy  arose  between 
Henry  II.  and  the  Archbishop  ii  Beoket;  and,  according  to  the  Mirror,  it  was  an 
abuse  which  plainly  shows  that  the  Constitutions  of  Clarendon  were  not  considered 
laws. 

(i)  The  comment  of  the  Mirror  upon  this  is,  "  The  point  which  forbiddeth  that 
rivers  be  defended  is  misused,  for  many  rivers  are  now  appropriated  and  put  in  de- 
fence which  used  to  be  common  for  fishing  in  the  reign  of  king  Henry  I."  (c.  v.  s.  2). 
Hence  it  is  manifest  that  the  clause  was  understood  to  be  in  fari  materia  with  the 
next  mentioned,  and  which,  therefore,  our  author  couples  with  it  as  to  the  weirs. 
The  intention  evidently  was  to  prevent  any  persons  from  appropriating  to  themselves 
a  fishery  in  any  part  of  the  rivers  which  was  common  property,  and  thereby  commit- 
ting a  purpresture,  as  it  was  called  in  ancient  times,  ixoia  four-pres,  an  enclosure. 
Thus  Glanville,  in  treating  of  purprestures,  says  that  to  erect  any  obstruction  over 
public  waters,  across  their  regular  course,  was  to  be  considered  as  such  (vide  Glanville, 
lib.  xiv.).     Nor  would  it  of  course  be  less  unlawful  if  in  a  public  navigable  river  it 

^  Spontanea  et  bond  voluntate  nostra.  ^  Sedimus  et  concessimus. 

3  Mag.  Chart.,  ch.  9.  *  Ibid.  ch.  15. 

"  Vide  Harg.  Tracts,  p.  7,  "  De  defensione  reparise,'  &c.       *  Mag.  Char.  eh.  16. 
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were  to  be  destroyed,  except  such  as  were  placed  on  the  coast. "^ 
One  standard  of  weights  and  measures  was  established^  throughout 
the  kingdom. 

A  provision  was  made  respecting  merchant-strangers,  which 
evinces  how  very  early  a  regard  was  had  to  the  interests  of  trade. 
Before  this,  it  should  seem,  that  merchant-strangers,  though  in 
amity,  used  to  be  laid  under  certain  prohibitions  ;3  for  it  was  now 
provided,*  that  all  merchants,  unless  they  were  before  publicly  pro- 
hibited, should  have  safe  and  sure  conduct  in  the  seven  following 
instances  :  1st,  to  depart  out  of  England  ;  2dly,  to  come  into  Eng- 
land ;  3dly,  to  tarry  here  ;  4thly,  to  go  through  England,  as  well 
by  land  as  by  water ;  Sthly,  to  buy  and  sell ;  6thly,  without  any 
manner  of  evil  tolls  ;  7thly,  by  the  old  and  rightful  customs.  But 
this  was  only  while  their  sovereign  was  in  amity  with  our  nation  ; 
for,  in  time  of  war,  merchant-strangers,  being  enemies,  who  were 
here  at  the  beginning  of  the  war,  were  to  be  attached,  without 
harm  of  their  body  or  goods,  till  it  was  made  known  to  the  king  or 
his  justiciar^  how  our  merchants  were  treated  in  the  enemy's  country, 
and  they  were  to  be  dealt  with  accordingly. 

These  are  the  provisions  of  the  Great  Charter  that  are  not  easily 
reducible  to  any  of  the  following  heads,  to  which  we  are  now  pro- 
ceeding. We  shall  first  speak  of  the  regulations  relating  to  tenures. 
If  any  earl,  or  baron,  or  other  person  holding  of  the  king 
in  chief  by  knight  service,  died,  and  at  the  time  of  his 
death  his  heir  was  of  full  age,  it  was  ordained,  that  he  should  have 
his  inheritance  upon  paying  the  old  relief  ;  that  is,  the  heir  of  an 
earl  was  to  pay  for  his  earldom  £100,  the  heir  of  a  baron  for  his 
barony  100  marks,  and  the  heir  of  a  knight  100  shillings  for  every 
knight's  fee  ;  and  so  in  proportion  (a). 6 

Notwithstanding  these  reliefs  of  baronies  and  earldoms  are  called 

the  old  relief,  we  have  before  seen,  that  in  the  time  of  GlanvUle 

obstructed  the  navigation,  although  the  purview  of  these  clauses  appears  to  have 
been  rather  the  fisheries.  Weirs  were  large  dams  made  across  rivers,  either  for  the 
taking  of  fish  or  the  conveyance  of  water  to  a  mill ;  and  the  peculiar  kind  mentioned  in 
the  charter  by  the  term  keydells,  were  dams  having  a  loop  or  net  in  them,  and  fjirnished 
with  wheels  and  engines  for  catching  fish.  They  are  now  called  kettles  or  kettle- 
nets,  and  are  still  in  use  on  the  sea-coast  of  Kent  and  Cornwall.  The  removal  of 
them  from  the  Thames  and  Medway  is  directed  in  several  ancient  charters  beside  the 
present,  by  John  in  the  first  Great  Charter,  and  by  Henry  III.  in  his  first  charter. 
So  they  were  afterwards  prohibited  by  various  statutes  (Stow's  Survey,  b.  i.  c.  viii.) 
Henry  III.  prohibited  weirs  in  the  Thames  under  the  penalty  of  f  10,  an  enormous 
sum  in  those  days ;  and  afterwards  the  penalty  was  increased  to  100  marks,  or 
£66,  138.  4d.,  as  much  as  the  whole  salary  of  a  judge  or  chancellor  in  those  days,  and 
probably  equal  at  least  to  £1000  in  our  own  time — perhaps  to  £2000. 

(a)  Here,  again,  how  practical  the  commentator  in  the  Mirror  is :  "  This  seemeth  to 
be  defective,  for  as  the  relief  of  an  earldom  was  to  decrease  on  him  who  held  less ;  so 
it  seemeth  that  it  was  to  increase  as  much,  if  an  earl  held  more,  so  as  he  who  held 
two  earldoms,  and  who  held  an  earldom  and  a  barony,  shall  pay  as  an  earldom  and  a 
barony  ;  and  so  of  other  fees,  if  they  be  not  expressed  in  the  charter,  that  the  fine  of 
one  hundred  pounds  be  not  on  an  earldom,  for  no  point  increased  ;  and  so  of  other  cer- 
tainties." 

>  Mag.  Char.  oh.  2.?.  » jj^_  <.j,_  35.  3  2  Inst.,  57. 

*  Mag.  Char,  oh,  30.  ^  Gapitali  justiciaro  nostra.  «  Mag.  Char.  oh.  2. 
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such  reliefs  were  not  fixed  by  law,  but  depended  on  the  pleasure  of 
the  prince,  and  therefore  must  have  been  a  ground  of  continual 
discontent ;  the  knight's  relief  here  prescribed  is  the  same  as  it  was 
in  Glanville's  time.i 

In  cases  where  the  heir  was  within  age  at  the  death  of  his  ances- 
tor, it  was  provided,^  that  the  lord  should  not  have  the  ward  of  him 
nor  of  his  land  before  he  had  taken  homage  of  him.  This  was  in 
confirmation  of  the  common  law  stated  by  Glanville.s  and  was  now 
enacted  for  better  security  of  heirs  against  their  lords  ;  namely,  that 
before  the  lord  should  have  benefit  of  the  wardship,  he  should  be 
bound  to  two  things  :  1st,  to  warrant  the  land  to  the  heir ;  2dly,  to 
acquit  him  from  service,  and  other  duties  to  be  done  and  paid  to  all 
other  lords  ;  both  which  the  lord  was  bound  to  do,  if  he  had  accepted 
homage  of  his  tenant  (a).  It  was  moreover  declared,  in  confirma- 
tion likewise  of  the  common  law,  that  when  such  a  ward  came  of 
age,  that  is,  to  twenty-one  years,  he  should  have  his  inheritance 
without  relief  and  without  fine  (b).  Notwithstanding  such  heir 
within  age  was  made  a  knight,  and  so  might  be  judged  fit  to  do 
the  service  of  a  knight  himself,  it  was  provided,  that  though  this 
might  discharge  his  person  from  ward,  yet  his  land  should  remain 
in  the  custody  of  his  lord  till  he  came  of  age> 

The  obligation  to  restore  the  inheritance  to  the  heir,  without 
destruction  or  waste,  was  ascertained  more  precisely,  though  in  the 
spirit  of  the  old  common  law.5  It  was  enjoined  6  that  the 
keeper  of  the  land  (that  is,  the  guardian  of  such  an  heir  within 
age)  should  only  take  reasonable  issues,  and  reasonable  customs 
and  services,  without  making  destruction  and  waste  of  his  men,  his 
villains,  or  his  goods.  Where  a  committee  of  the  custody  of  the 
king's  ward,  whether  he  was  the  sheriff,  as  was  then  usual,  or  any 
other  person,  was  guilty  of  waste  or  destruction,  he  was  to  make 
recompense ;  and  the  land  was  to  be  committed  to  two  discreet 
men  of  that  fee,  who  were  to  account  for  the  issues.     Likewise, 

(a)  Here  the  Mirror  obaerTes,  "  The  point  is  defective  (though  it  be  that  it  is 
grounded  upon  law,  to  bind  the  lords  of  fees  to  warrants  by  taking  of  homages,  whether 
they  took  them  of  the  right  heir  or  not),  because  it  is  not  expressed  who  should  be 
guardian  of  the  fees  in  time  of  vacancy,  and  have  the  issues  in  the  meantime,  in  cases 
where  the  right  heirs  fly  from  their  lords,  and  cannot  or  will  not  do  them  homage." 

(6)  Upon  this  the  Mirror  observes,  "  The  point  is  defective,  for  as  much  as  no  dif- 
ference is  expressed  between  the  heirs  male  and  the  heirs  female  ;  for  a  woman  hath 
her  age  when  she  is  fully  of  fourteen  years,  and  the  seven  years  besides  were  not 
ordained  first  but  for  males,  who,  before  the  age  of  twenty-one,  were  not  sufficient  to 
bear  arms  for  the  defence  of  the  realm.  And  note  that  every  guardian  is  chargeable 
to  three  things — (1)  that  he  maintain  the  infant  sufficiently;  (2)  that  he  maintain 
his  rights  and  inheritance  without  waste ;  (3)  that  he  answer  and  give  satisfaction  of 
the  trespasses  done  by  the  infant."  The  defects  of  the  point  of  disparagement,  it  is 
added,  appeareth  among  the  statutes  of  Merton,  in  which  there  is  a  provision  con- 
nected with  the  subject.  And  the  default  of  freebeuch  and  widows,  in  the  same 
manner,  on  which  point  it  is  sufficiently  expressed  that  no  woman  is  dowable  if  she 
have  not  been  solemnly  espoused  at  the  door  of  the  church  or  monastery  and  there 
endowed.  The  Mirror  elsewhere  says,  that  every  one  might  endow  his  wife,  ad  ostium 
ecclesias,  without  the  consent  of  the  heirs.     And  so  it  is  in  Glanville. 

'  Vide  ante,  127.  °  Mag.  Char.  oh.  3.  3  yUe  amte,  129. 

•  Mag.  Char.  ch.  3.  °  Vide  ante,  114,  115.  '  Mag.  Char.  oh.  4. 
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wliere  the  king  gave  or  sold  the  custody,  and  waste  was  done,  the 
custody  was  to  be  forfeited,  and  to  be  committed  to  two  persons  of 
that  fee,  as  before  mentioned.  It  was  also  directed,  that  those  who 
had  the  custody  of  the  land  of  such  an  heir  i  should,  out  of  the 
issues  and  profits  thereof,  keep  up  the  houses,  parks,  warrens,  ponds, 
mills,  and  other  things  appertaining  to  the  land,  and  should  deliver 
to  the  heir,  when  he  came  of  full  age,  all  his  land,  stored  with 
ploughs  and  other  implements,  at  least  in  as  good  condition  as  he 
received  it  in.  It  was  provided,  that  all  the  above-mentioned 
regulations  should  be  observed  in  the  custody  of  archbishoprics, 
bishoprics,  abbeys,  priories,  churches,  and  dignities  vacant  that  be- 
longed to  the  king  ;  with  this  exception,  that  the  custody  of  them 
was  never  to  be  sold  (a).  As  to  abbeys  not  of  the  king's  founda- 
tion, it  was  declared  2  that  the  patrons  of  them,  if  they  had  the 
king's  charters  of  advowson,  or  had  an  ancient  tenure  or  possession, 
were  to  have  the  custody  of  them  during  their  vacancy. 

In  addition  to  these  provisions,  it  was  moreover  declared,  as  it 
had  been  before  held  at  the  common  law,  that  heirs  should  be 
married  without  disparagement. 3 

Several  abuses  of  purveyance,  as  well  as  of  tenures,  were  removed 
or  corrected.  No  constable  of  a  castle  or  bailiff*  was  to  take  corn 
or  cattle  of  any  one  who  was  not  an  inhabitant  of  the  town  where 
the  castle  was,  but  was  to  pay  for  the  same ;  and  even  if  the  owner 
was  of  the  same  town,  it  was  to  be  paid  for  in  forty  days.     No  con- 

(a)  This  deserves  notice.  Tlie  terms  of  the  charter  are,  that  the  wardships  shall 
not  be  sold,  which  laeant  far  more  than  that  the  mere  custody  of  the  sees  should  not 
be  sold.  It  is  to  be  observed  that  the  king  had  the  power  of  terminating  the  vacancy 
of  a  see  at  any  moment,  by  allowing  the  free  elections  to  take  place,  which  was  ex- 
pressly stipulated  for  in  the  first  Great  Charter — that  of  John — and  which  was  implied 
and  recognised  in  the  present  (though  the  express  stipulation  was  omitted)  by  the 
general  confirmation  of  all  the  liberties  of  the  church.  The  vacancy,  therefore,  was, 
after  the  brief  time  necessary  for  a  canonical  election,  simply  an  act  of  wrong  on  the 
part  of  the  king,  and  it  was  done  not  only  for  the  sake  of  getting  the  profits  of  the 
temporalities,  but  of  coercing  payment  of  a  sum  of  money  for  the  liberty  to  come  to 
an  election  ;  or  from  the  bishop  elect,  in  order  to  obtain  possession  of  his  temporalities. 
The  contemporary  chronicles  and  the  records  show  that  this  was  so,  and  that  Henry 
II.  held  as  many  as  six  or  seven  bishoprics  vacant  at  a  time,  although  he  had  solemnly 
engaged  to  observe  the  charter  of  Henry  I.,  which  declared  that  he  would  not  sell  or 
farm  the  bishoprics,  nor  take  money  to  allow  the  entry  of  successors ;  and  this  he 
defined  as  the  "freedom  of  the  clerics."  "Quia  regnum  oppressum  erat  injustis 
exactionibus,  ego  sanctam  Dei  ecclesiam  liberam  faciam,  ita  quod  nee  veudam  neo  ad 
firmam  ponam,  nee,  mortuo  archiepiscopo,  vel  episoopo,  vel  abbate,  aliquid  accipiam  de 
domino  eoclesise  vel  hominibus  ejus  doneo  successor  in  eam  ingrediatur"  (Charter  of 
Hen.  I.  c.  i.)  It  was  this  which  the  present  clause  was  intended  to  prevent.  The 
mere  occupation  of  the  custody  of  the  sees  was  virtually  an  usurpation,  for  they  were 
properly  in  the  custody  of  the  deans  and  chapters  in  the  case  of  a  bishop,  or  of  the 
archbishop  of  the  province,  which  appears  from  a  passage  in  Bracton,  where  he  speaks 
of  the  archbishop  as  having  the  custody  of  the  see  of  Rochester,  and  the  king  as 
having  the  light  of  custody  of  the  archbishopric  in  case  the  archbishop  should  die 
(Bracton,  fol.  400).  The  mere  stipulation  that  the  wardships  of  vacant  sees  should 
not  be  sold,  of  itself  implies  that  they  had  been  sold,  and  shows  the  real  motive 
for  the  anxiety  to  possess  the  custody  of  the  vacant  sees,  and  for  keeping  them  vacant, 
in  order  to  have  the  custody. 

>  Mag.  Char.  ch.  5.  s  Ibid.  ch.  33. 

3  Ibid.  oh.  6.    Vide  ante,  116.  *  Ibid.  ch.  19. 
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stable  of  a  castle  was  to  distrain  a  knight  to  give  money  for  keeping 
castle-guard,  if  he  would  do  it  in  person,  or  cause  it  to  he  per- 
formed by  some  other  who  was  ahle,  and  he  could  show  a  reason- 
able excuse  for  his  own  omission ;  if  a  person  liable  to  castle-guard 
was  in  the  king's  service,  he  was,  for  the  time,  to  be  free  from 
castle-guard.  1  No  sheriff  or  bailiff  of  the  king  was  to  take  any 
horses  or  carts  for  the  king's  use  but  at  the  old  limited  price — i.e., 
says  the  statute,  for  a  carriage  and  two  horses,  lOd.  per  day ;  for 
three  horses,  14d.  per  day :  the  demesne  cart,  however,  or  such  as 
was  for  the  proper  and  necessary  use  of  any  ecclesiastical  person,  or 
knight,  or  any  lord,  about  his  demesne  lands,  was  to  remain  exempt, 
as  had  been  by  the  ancient  law  (a).  Again,  neither  the  king  nor  his 
bailiffs  or  officers  were  to  take  the  wood  of  any  person  for  the 
king's  castles,  or  other  necessaries  to  be  done,  but  by  the  licence  of 
the  owner.  2  These  limitations  upon  services  of  tenure  and  upon 
purveyance,  were  great  benefits  to  the  subject,  and  so  far  protected 
him  against  these  arbitrary  claims. 

Certain  declarations  were  made  as  to  the  nature  of  tenure,  in 
some  instances.  The  king's  prerogative,  in  cases  of  ward,  was 
declared  in  the  following  manner : — If  any  held  of  the  king  in  fee- 
farm,3  or  by  socage,  or  in  burgage,  and  held  lands  of  another  by 
knight's  service,  the  king  was  not,  by  reason  of  such  fee-farm,  soc- 
age, or  burgage-tenure,  to  have  the  custody  of  the  heir,  nor  of  the 
land  holden  of  the  fee  of  another  ;  nor  was  he  to  have  the  custody 
of  such  fee-farm,  socage,  or  burgage,  except  knight's  service  was 
due  out  of  the  said  fee-farm ;  nor  was  the  king,  by  occasion  of  any 
petit  serjeanty,  by  a  service  to  pay  a  knife,  an  arrow,  or  the  like,  to 
have  the  custody  of  the  heir,  or  of  any  land  he  held  of  any  other 
person  by  knight-service  ;*  all  which  seem  to  be  only  more  explicit 
declarations  of  what  the  common  law  was  thought  to  be  before.^ 

It  was  deemed  proper  to  guard  against  such  conclusions  as 
might  be  founded  on  the  above,  or  on  any  other  prerogative,  in 
case  of  baronies  escheating  to  the  crown ;  it  was  therefore  declared, 
that  if  any  man  held  of  an  escheat,  as,  for  instance,  of  the  Jionour 

(a)  Upon  this  the  comment  in  the  Mirror  ia,  "  That  which  is  forbidden  to  constables 
to  take  is  forbidden  to  all  men,  as  there  is  no  dififerenoe  in  taking  from  another  against 
his  will  whether  it  be  horses,  victuals,  merchandise,  carriages,  or  other  manner  of 
goods  "  (o.  V.  s.  2).  The  term  purveyance  is  derived  from  the  French,  pourvoir,  to  pro- 
vide, and  its  legal  meaning  was  providing  for  the  king's  household,  by  his  officers,  who 
exercised  a  prerogative  of  pre-emption — of  buying  provisions  at  a  certain  rate,  to  the 
preference  of  all  others,  and  even  without  the  owner's  consent.  It  embraced  also  the 
power  of  conveying  the  horses  and  carriages  of  the  subject  to  execute  the  king's  busi- 
ness on  the  public  roads  in  the  conveyance  of  timber,  stores,  baggage,  &c.,  upon  pay- 
ment to  the  owner  of  a  fixed  rate.  The  officers  here  called  constables  are  the 
castellans,  or  keepers  of  castles;  who,  in  those  days,  were  plunderers,  who  preyed 
upon  the  people.  Lord  Coke,  in  commenting  on  the  clause,  says,  that  the  constable 
of  a  castle  had  no  right  to  take  purveyance  at  all,  though  it  was  a  castle  for  the 
defence  of  the  realm,  as  purveyance  was  only  for  the  royal  residence. 

1  Mag.  Ch.  oh.  20.  "  Ibid.  oh.  21.  ... 

3  That  is,  an  inheritance  with  a  rent  reserved  in  fee,  equal  to,  or  at  least  a  fourth  of 
that  for  which  the  same  land  had  been  let  to  farm. 

4  Mag.  Char.  eh.  27.  "  Vide  ante,  115. 
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,  (for  80  it  was  in  such  case  called)  of  Wallingford,  Nottingham,  or 
any  other  escheat,  being  in  the  king's  hands  and  being  a  barony, 
and  died,  his  heir  should  give  no  other  relief  to  the  king  than  he 
did  to  the  baron  when  it  was  in  his  hands ;  nor  should  he  do  any 
other  service  to  the  king  than  he  should  have  done  to  the  baron. 
The  king  was  to  hold  the  honour  or  barony  as  the  baron  held  it — 
that  is,  of  such  estate,  and  in  such  manner  and  form,  as  the  baron 
held  it ;  and  he  was  not,  by  occasion  of  such  barony  or  escheat,  to 
have  any  escheat  but  of  lands  holden  of  such  barony ;  nor  any 
wardship  of  any  other  lands  than  what  were  holden  by  knight's 
service  of  such  barony,  unless  he  who  held  of  the  barony  held  also 
of  the  king  by  knight's  service  in  capite;^  from  which  it  appears, 
that  he  who  held  of  the  king  must  hold  of  the  person  of  the  Jcing 
and  not  of  any  honour,  barony,  manor,  or  seigniory.^ 

These  provisions  about  tenures  were  followed  by  one  which  was 
designed  for  the  preservation  of  tenures  in  their  pristine  vigour 
and  importance.  We  have  seen^  what  alteration  had  gradually 
taken  place  in  the  original  strictness  with  which  alienation  of  land 
had  been  restrained ;  so  that,  as  the  law  now  stood,  where  the 
tenure  was  of  a  common  person,  the  tenant  might  in  many  cases 
make  a  feoffment  of  part  thereof,  either  to  hold  of  himself  or  of  the 
chief  lord.  A  feoffment  of  the  latter  kind  seemed  no  way  prejudi- 
cial to  the  lord,  who  still  saw  the  land  in  possession  of  a  person 
who  was  his  homager :  but  when  the  tenure  was  reserved  to  the 
feoffor,  the  homage,  as  far  as  regarded  that  portion  of  the  land, 
passed  from  the  lord  to  the  feoffor.  These  subinfeudations,  as 
they,  in  a  degree,  stripped  the  mesne  lord  of  his  ability  to  perform 
his  services,  were  found  very  prejudicial  to  the  objects  of  the  feudal 
institution;  and  therefore  the  following  regulation  was  made:* — 
namely,  that  for  the  future  no  freeman  should  give  or  sell  any 
more  of  his  land  than  so  as  what  remained  might  be  sufficient  to 
answer  the  services  he  owed  to  the  lord  of  the  fee. 

In  what  manner  this  prohibition  affected  tenants  in  capite,  has 
been  somewhat  doubted.  Some  have  held  that  the  law  never 
allowed  tenants  in  capite  to  alien  without  a  licence  from  the  king, 
and  paying  a  fine :  some,  that  after  this  act,  land  so  aliened  with- 
out license  was  forfeited  to  the  king.  Others  again  held,  that  the 
land,  in  such  case,  was  not  forfeited,  but  was  seized  in  the  name  of 
a  distress,  and  a  fine  was  thereupon  paid  for  the  trespass  ;  of  which 
latter  opinion  is  Lord  Coke.  This  question  remained  undeter- 
mined for  the  space  of  one  hundred  years,  when  it  was  settled  by 
statute  1  Edward  III.  c.  12,  which  declares  that  the  king  should 
not  hold  such  land  as  forfeit,  but  that  a  reasonable  fine  should  be 
paid  in  the  chancery. 

But  in  the  case  of  common  persons  who  aliened  in  violation 
of  this  prohibition,  the  law  was  different ;  for  it  is  the  common 

^  Mag.  Char.  oh.  31.  *  2  Inst.,  64. 

'  Vide  anie,  43,  104,  105.  «  Mag.  Char.  oh.  23. 
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opinion,  that  the  act  was  interpreted  in  this  manner :  when  a 
tenant  aliened  part  of  his  land  contrary  to  this  act,  the  feoffor  him- 
self, during  his  life,  could  not  avoid  it ;  but  his  heir,  after  his 
decease,  might  avoid  it  by  force  of  this  act ;  but  if  the  heir  had 
joined  with  his  ancestor  in  the  feoffment,  or  had  confirmed  it, 
neither  he  nor  his  heirs  could  ever  avoid  it ;  and  if  the  heir  had 
entered  under  the  sanction  of  this  act,  the  alienee  of  part  might 
plead,  that  the  service  whereby  the  land  was  holden,  could  be  suffi- 
ciently provided  for  out  of  the  residue ;  upon  which  issue  might  be 
taken.  There  are  many  precedents  where  this  provision  had  been 
so  tried,  before  the  statute  of  quai  empiores,  18  Edward  I.,  which 
repealed  this  prohibition,  and  gave  every  one  free  liberty  to  alien 
his  land  in  part,  or  in  the  whole,  i  with  a  reservation  of  the  services 
to  the  chief  lord. 

Other  means  by  which  the  end  of  tenures  was  defeated,  were 
alienations  in  mortmain ;  for  in  consequence  of  these,  . 

the  military  service  decayed,  and  lords  lost  their  °  "'^™' 
fruits  of  tenure.  Lands  given  to  religious  houses  continued  in  au 
unchangeable  perpetuity,  without  descent  to  an  heir ;  and  therefore 
never  produced  the  casualties  of  wardships,  escheats,  relief,  and  the 
like  (a).  On  this  account  many  landholders  would  insert  a  clause 
in  the  deed  of  feoffment,  qtidd  licitum,  sit  donatori  rem  datam  dare, 
vel  vendere  cui  voluerit,  eocceptis  vikis  beligiosis.2  It  was  now 
eniSeavoured  to  put  a  stop  to  these  gifts  by  a  general  provision ; 
which  was  conceived  in  a  way  best  calculated  to  meet  the  devices 
then  made  use  of  to  elude  the  force  of  restrictions  like  that  just 

(a)  This  deserves  attention,  for  it  throws  light  upon  an  important  question — the 
reail  policy  of  the  legislation  against  alienation  to  religious  houses,  or  ecclesiastical 
bodies ;  and  also  upon  another  subject,  as  to  the  interference  of  the  crown  in  ecclesi- 
astieal  matters.  It  is  here  declared  to  have  been  the  lose  of  feudal  services.  Then  it 
follows,  that  when  lands  were  thus  alienated,  it  was  well  known  that  such  services 
were  not  claimable,  and  that  it  was  so  is  undoubted  law.  The  reason  was  that  the 
very  nature  of  the  tenure  on  which  these  bodies  held  their  lands,  tenure  in  "  free 
alma,"  or  "  frankalpioigue,"  excluded  (to  use  Littleton's  language)  the  lords  from 
having  any  earthly  service.  Thus  the  Mirror  states,  that  some  received  their  lands 
to  hold  for  the  defence  of  the  realm,  and  some  received  them  upon  no  obligation  of 
services  as  tenants  in  frankalmoigne  (c,  ii.  s.  28).  And  Glanville  also  states  that  the 
lands  of  the  bishops,  &o.,  were  held  in  frankalmoigne  (lib.  7.  c.  i.)  Hence  they  owed 
no  military  service,  and  hence  the  present  enactment,  and  subsequent  enactments  of  a 
similar  nature.  It  will  be  observed,  however,  that  this  legislation  was  originally 
directed  not  so  much  against  real  as  against  colourable  alienations  of  land,  for  the 
mere  purpose  of  evading  the  military  services,  or  the  other  odious  and  oppressive 
incidents  of  feudal  tenure.  The  charter  points  at  pretended  donations  with  the  inten- 
tion of  taking  back  the  lands  again,  and  withtheevidentobjectof  receiving  them  free 
from  feudal  obligations.  This  was  considered  as  a  fraud  upon  the  feudal  lords ;  and 
hence  this  provision,  which,  however,  affords  an  indirect  proof  of  what  all  historians 
attest,  that  men  very  much  preferred  ecclesiastical  lords,  so  that  it  was  a  maidm — "  It 
is  better  to  live  under  the  cross  than  under  the  lance."  That  the  clause  was  not  aimed 
especially  at  the  church,  appears  from  another  clause,  that  no  freeman  shall  give  or 
sell  any  more  of  his  lands ;  but  so  that  of  the  residue  of  his  lands  the  lord  may  have 
the  service  due  to  him  which  belongeth  to  his  fee  (c.  xxxii.),  whence  the  subsequent 
statute  of  Edward  I.,  Quia  emptores,  to  prevent  subinfeudations. 

'  2  Inst.  66.  »  Bract.  foL  13  (  ?— No  such  passage  can  be  found  there.) 
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mentioned.  It  was  ordained,  that^  it  should  not,  for  the  future, 
be  lawful  for  any  one  to  give  his  land  to  a  religious  house,  and  to 
take  back  again  the  same  land  to  hold  of  that  house  ;  nor,  on  the 
other  hand,  should  it  be  lawful  for  a  religious  house  to  take  lands 
of  any  one,  and  lease  them  out  to  the  donor.  Moreover,  if  any  one 
was  convicted  of  giving  his  land  to  a  religious  house,  the  gift  was 
to  be  void,  and  the  land  was  to  accrue  to  the  lord  of  the  fee.  This 
provision  is  abridged,  and  the  effect  of  it  declared  by  the  statute  of 
mortmain  in  the  next  reign.2  "  Of  late,"  says  that  act,  "  it  was 
provided,  that  religious  men  should  not  enter  into  the  fees  of  any, 
without  licence  and  will  of  the  chief  lord  of  whom  such  fees  be 
holden  immediately,"  because  if  they  did,  the  lord  would  claim 
them  as  forfeit.  It  is  plain  from  this  chapter 'of  Magna  CJiarta, 
particularly  from  this  exposition  of  it,  that  gifts  of  land  to  religious 
houses  were  thereby  prohibited  generally — that  is,  even  in  cases 
where  the  religious  house  did  not  give  the  land  back  to  hold  of  the 
house,  but  kept  it  to  themselves  in  their  own  hands.^ 

Among  other  severities  attending  the  condition  of  tenures,  that 
which  related  to  the  dower  and  marriage  of  widows  was  not  the 
least.  It  seems  from  the  following  passages  that  some  impedi- 
ments were  thrown  in  the  way  of  their  just  rights,  which  are  not 
noticed  in  any  document  we  have  hitherto  met  with.  It  was 
declared,  that  a  widow,*  immediately  after  the  death  of  her  hus- 
band, should,  without  any  difl&culty,  have  her  maritagium^  *nd 
inheritance ;  and  should  give  nothing  for  her  dower,  her  marriage, 
or  her  inheritance,  which  her  husband  and  she  held  the  day  of  her 
husband's  death ;  by  which  must  be  meant  some  estate  in  frank- 
marriage,  or  conditional  fee.  She  was,  moreover,  to  continue,  if 
she  pleased,  in  the  chief  house  of  her  husband,  unless  it  was  a 
castle,  for  forty  days  (called  her  quarantine)  after  his  death  ;  within 
which  time  her  dower,  if  not  assigned  before,  was  to  be  assigned  to 
her :  and  when  she  departed  from  the  castle,  a  competent  house 
was  forthwith  to  be  provided  for  her,  where  she  might  have  an 
honourable  residence  tiU  the  assignment;   and  in  the  meantime 

>  Ch.  36.  2  7  Ed.  I.  3  2  Inst.  74,  75.  *  Ch.  7. 

"i  Lord  Coke  interprets  this  passage  thus  :  "Widows  are  without  difiSculty  to  have 
their  marriage  (that  is,  to  marry  where  they  will,  without  any  licence  or  assent  of  their 
lords)  and  their  inheritance,"  &c.,  a  construction  which  has  too  strong  reasons  against 
it.  For,  first,  maritagium  is  generally  used  by  the  writers  of  this  period  for  an  estate 
in  frank-marriage,  and  coupled  as  it  here  is  with  hcereditas,  it  seems  to  require  that 
sense.  Secondly,  this  construction  is  directly  contrary  to  the  latter  part  of  this  very 
chapter  of  Magna  Gharta,  where  it  is  expressly  declared  that  widows  shall  not  marry 
without  the  assent  of  their  lord.  Indeed,  Iiord  Coke  found  it  convenient  to  comment 
away  the  meaning  of  the  passage  also,  which  he  has  done  in  these  words  :  "  That  is  to 
be  understood  where  such  licence  of  marriage  in  case  of  a  common  person  was  due  by 
custom,  prescription,  or  special  tenure ;  and  this  exposition  is  approved  by  constant  and 
continual  use  and  experience,  et  optimus  Merpres  legvm  consuetwio  "  (2  Inst.  18).  The 
latter  position  I  admit  most  fuUy,  and  beg  leave,  upon  the  authority  of  it  to  oppose  the 
testimony  of  Bracton  and  Britton  to  that  of  our  author.  It  is  laid  down  by  both  of 
those  writers,  as  will  be  shown  in  its  proper  place,  that  this  was  the  general  law  of  the 
land ;  though  I  do  not  mean  to  dispute,  but  that  the  law  in  Lord  Coke's  time  might  be 
as  he  has  delivered  it  in  this  place.  This  is  one  strong  instance,  among  many  others, 
that  our  best  writers  have  fallen  into  the  error  of  canvassing  points  of  ancient  law  upon 
principles  and  ideas  whoUy  modern.    [A  very  just  observation.] 
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she  was  to- have  reasonable  estovers  of  common.  For  her  dower 
she  was  to  have  assigned  to  her  a  third  part  of  all  the  lands  of  her 
husband,  which  were  his  during  the  coverture,  unless  where  it  hap- 
pens that  she  was  endowed  of  less  at  the  church- door.  By  this 
description,  the  widow's  dower  was  enlarged ;  for  in  the  time  of 
Grlanville,  it  was  to  be  a  third  of  such  land  only  as  the  husband  had 
at  the  time  of  the  espousals.^  It  was  ordained,  that  no  widow 
should  be  distrained  to  marry,  if  she  chose  to  live  single  ;  provided 
she  would  give  secxirity  not  to  marry  without  the  licence  and  assent 
of  the  king,  if  she  held  of  the  crown  ;  nor  without  the  assent  of  her 
lord,  if  she  held  of  a  common  person :  which  last  provision  was  in 
conformity  with  the  spirit  of  the  common  law.^ 

These  points  concerning  tenures,  and  the  incidents  of  landed 
property,  were  ascertained  by  the  Great  Charter.  The  remainder 
of  this  ancient  piece  of  legislation  is  taken  up  in  reforming  the 
modes  of  redress,  and  regulating  the  administration  of  justice. 

Nothing  more  required  mitigation  than  the  rigour  with  which 
the  king's  debts  were  in  those  times  exacted  and  levied  (a).  This 
made  it  necessary  to  declare,  3  that  neither  the  king  nor  bis  bailiffs 
should  seize  any  land  or  rent  for  a  debt,  so  long  as  the  goods  and 
chattels  were  sufficient,  and  the  debtor  was  ready  to  satisfy  the 
demand.  Further,  the  pledges  of  such  a  debtor,  says  the  statute, 
shall  not  be  distrained,  so  long  as  the  principal  is  of  sufficient 
ability;  they  are  only  to  be  answerable  in  his  default;  and  they 
may,  if  they  please,  have  the  lands  and  rents  of  the  debtor  to  reim- 
burse themselves  whatever  they  have  paid  for  him. 

Where  the  king's  debtor  dies,  the  king  is  to  be  preferred  in  pay- 
ment of  debts  by  the  executor.  If,  says  the  charter,  any  one  that 
holds  of  the  king  a  lay  fee*  should  die,  and  the  sheriff  or  bailiff 
shows  the  letters  patent  of  the  king's  summons  for  a  debt  due  to 
the  king,  the  sheriff  or  bailiff  may  attach  and  inventory  all  the 
goods  and  chattels  of  the  deceased  that  are  found  within  the  fee,  to 
the  value  of  the  debt,  by  the  view  ^  of  lawful  men  ;  so  that  nothing 

(a)  Upon  this  there  was  the  following  in  the  chapter  in  the  Mirror,  on  the  abuses 
of  the  law  :  "  It  is  an  abuse  that  the  king's  debts  lie  dormant,  and  are  delayed  to  be 
levied  by  estreats,  since  the  arrears  of  sheriffs  and  of  others  the  king's  revenues  are 
to  be  levied  without  delay  upon  those  who  prefer  them,  if  they  themselves  be  not 
sufficient,  and  the  arrears  of  the  debts  of  others  are  to  be  levied  upon  their  sureties ; 
where  the  principals  are  not  sufficient  to  pay  the  arrears,  the  amercements  are 
leviable  upon  the  sureties  :  and  so  it  is  of  fines  and  all  other  the  king's  debts, 
whereby  it  appeareth  that  no  debt  ought  to  be  much  behind  ;  in  so  much  as 
some  think  that  none  are  chargeable  with  an  old  debt,  if  not  of  value,  or  by 
negligence  of  the  king's  officers  "  (c.  v.  s.  2,  art.  xxviii.).  By  the  common  law  the  king 
could  have  execution  of  the  body,  lands,  and  goods  of  the  debtor,  and  distrain  for 
rent  due  to  the  debtor.  The  present  charter  was  found  defective  upon  this  point ; 
and  hence  in  the  Articuli  Super  Cartas  it  was  provided,  "The  king  will  not  that  over 
great  distresses  be  taken  for  his  debts,  and  if  the  debtor  can  find  able  and  convenient 
surety,  until  a  day  before  the  day  limited  to  the  sheriff,  within  which  time  a  man 
may  procure  remedy  or  agree  to  the  demand,  the  distress  shall  be  released  in  the 
meantime." 
>  Vide  ante,  100.  ^  jn^,  117.  s  ch.  8.  *  Ch.  18.  ■ 

»  Per  visum,  legalium  hominum.  " 
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may  be  removed  till  the  king  is  satisfied;  and  after  that,  the 
residue  is  to  remain  to  the  executors,  to  perform  the  will  of  the 
deceased  :  if  nothing  is  due  to  the  king,  then  all  the  chattels  are  to 
go  to  the  use  of  the  defunct — that  is,  to  his  executors  or  adminis- 
trators— saving,  says,  the  statute,  to  his  wife  and  children  their 
reasonable  parts ;  the  latter  part  of  which  provision  does  not  seem 
to  remove  any  of  the  difficulties  which  were  before  noticed  in  the 
text  of  Glanville  upon  the  subject  of  testaments.^ 

A  very  plain  rule  of  the  common  law  was  enforced  by  a  declara- 
tion,2  that  no  man  should  be  distrained  to  do  more  service  for  a 
knight's  fee,  or  for  any  freehold,  than  was  properly  due.  This  pro- 
vision would  not  have  been  necessary,  unless  the  remedy  by  distress 
had  been  lately  abused,  to  compel  a  compliance  with  unjust 
demands  (a). 

The  most  interesting  part  of  this  famous  charter,  as  viewed  by 
a  modern  reader,  are  the  provisions  for  a  better  and  more  regular 
administration  of  justice.  The  effects  of  these  are  seen  even  in 
the  present  shape  of  our  judicial  polity,  to  the  formation  of  which 
they  contributed  very  considerably. 

The  first  of  these  regulations  ordains,  that  communia  placita 

„  .     ,       non  sequantur  curiam  nostra/m,  sed   teneantur  in 

cita  non  sequcm-    Miquo  certo  loco  ;''  the  sense  of  which  ordmance  is, 

tur  curiam  nos-    that  suits  between  party  aad  party  shall  no  longer  be 

"'"■  entertained  in  the  curia  regis  (b)  (whose  style,  during 

(a)  There  was  no  more  fertile  source  of  oppresBion  upon  the  people  than  wrongful 
distresses  for  pretended  services  or  duties,  and  it  ia  obvious  that,  as  it  was  a  griev- 
anoe  which  affected  every  one  who  had  goods  of  his  own,  it  was  of  the  most  general 
and  practical  importance.  In  the  Mirror  it  is  said,  "  It  is  an  abuse  that  we  do  not 
prosecute  a  tortuous  distress  by  way  of  felony,  and  that  one  cannot  attaint  these 
robbers  at  the  king's  suit"  (0.  v.  s.  1,  art.  80) ;  and  it  is  said  with  much  relish, 
"  that  Alfred  hanged  Hale  because  he  saved  Tristram  the  sheriff  from  death,  who  took 
to  the  king's  uge  from  another  his  goods  against  his  will,  forasmuch  as  between  any 
such  taking  from  another  against  his  will  and  robbery  there  is  no  diiference. 
And  he  hanged  Arnold  because  he  saved  Borgliff,  who  robbed  the  people  by  colour 
of  distresses,  some  by  extortion  of  fines,  as  if  between  such  extortion  and  wrongful 
distresses  and  robbery  there  were  any  difference  "  (c.  v.  s.  2,  art.  17,  18).  And  again, 
in  the  chapter  on  distresses :  "  If  any  be  wrongfully  distrained,  ye  are  to  distinguish 
whether  it  be  by  those  who  Jiave  power  to  distrain,  or  by  others.  And  if  by  othera, 
then  be  it  an  appeal  of  robbery,  whereof  Harliff  gave  a  notable  judgment ;  and  it  by 
those  who  may  distrain,  then  they  ought  to  deliver  their  distress  by  gages  and 
pledges  "  (lb.  c.  ii.  s.  26).  "  And  if  the  distrainer  lead  it  away,  then  the  cognizance  of 
it  belongs  to  the  king's  court,  and  so  there  is  a  remedy  by  replevin.  But  for  the 
releasing  of  such  distresses,  and  the  hastening  of  the  remedy,  Ranulph  de  Glanville 
ordained  that  sheriffs  and  hundredors  should  take  sureties  to  prove  the  plaints,  and 
should  deliver  the  diatresses,  and  should  hear  and  determine  the  plaints  of  tortuous 
distresses."  In  ihe  same  chapter,  it  is  said  that  an  action  accrues  to  people  wrong- 
fully distrained,  and  thus  no  one  can  cover  his  robbery  by  distress.  It  ia  then  laid 
down  that  "  no  man  can  distrain  who  ia  not  covenanted  so  to  do  by  law,  or  by  some 
special  deed,  by  law,  as  for  damage  feasant,  or  for  duties  (or  services),  or  amerce- 
ment of  damages,  &c.,  or  by  deed  or  by  grant  of  any  service  or  annuity  with  power 
to  distrain  for  it."  The  whole  shows  that  this  clause  in  the  charter  is,  as  Coke  shows, 
quoiing  Glanville,  only  in  affirmance  of  the  common  law. 

(4)  This,  as  already  shown,  is  a  mistake.  The  courts  of  king's  bench  and 
exchequer,  so  soon  as  they  became  stationary,  recovered  that  jurisdiction  over  com- 
mon pleas  which  necessarily  belonged  to  the  airia  regis. 

*  Vide  ante,  Itl,  112.  »  Ch.  10.  » Ch.  11.    Vide  ante,  57. 
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this  reign,  was  properly  placita  qtwe  sequuntur  regem),  which 
always  followed  his  person  (a),  and  might  be  held  in  several  differ- 

(a)  The  reasons  have  already  been  given  for  believing  that  there  were  no  curia 
regis,  in  the  sense  of  a  regular  judicial  tribunal,  except  it  was  the  exchequer,  which, 
as  appears  from  the  Mirror,  originally  instituted  as  an  office  of  revenue,  had  begun 
to  receive  suits  between  party  and  party.  The  Mirrcfr  says  in  a  paasage  evidently  of 
great  antiquity,  "The  exchequer  was  ordained  in  this  way  for  the  pecuniary  penalties 
of  baronies  and  earldoms,  and  the  amercements  were  '  affeered '  by  the  barons  of  the 
exchequer,  and  the  escheats  sent  into  the  exchequer,  though  amerced  in  the  king's 
court "  (c  i.  s.  3).  That  might  be  called  the  court  of  a  county  (c.  i.  o.  3),  which 
was  called  curia  regis  in  the  Leges  Henrici  Primi,  or  it  might  be  the  court 
of  the  justices  itinerant,  or  in  eyre,  mentioned  by  the  Mirror.  "These  writs  or 
commissions  (i.  c,  the  king's)  were  directed  sometimes  to  the  justices  in  eyre, 
sometimes  to  persons  not  named,  as  to  justices  and  sheriffs"  (Ibid.).  Then,  in  a  sub- 
sequent portion  of  the  book — of  a  later  period — mention  is  made  of  jurisdiction  of 
judges.  "  The  king,  by  reason  of  his  dignity,  maketh  his  justices,  and  appointeth 
their  jurisdiction,  and  that  in  divers  manners  ;  sometimes  certain,  as  in  commissions 
of  assize  ;  sometimes  uncertain  generally,  as  in  commissions  of  justices  in  eyre,  and  of 
the  chief  justices  of  pleas  before  the  king  ;  and  of  jurisdiction  of  the  bench,  to  whom 
jurisdiction  is  given  to  hear  and  determine  fines,  the  grand  assizes,  the  transaction  of 
pleas,  and  the  rights  of  the  king.  Besides,  the  barons  of  the  exchequer  have  juris- 
diction over  revenues  and  the  kiag's  bailiffs,  and  of  rights  belonging  to  the  king,  and 
the  rights  of  his  crown  "  {Ibid.,  s.  3).  Sometimes  jurisdiction  is  given  to  the  justices 
of  the  bench  by  removing  the  pleas  out  of  the  counties  before  the  said  justices,  and 
sometimes  to  record  pleas  holden  in  mean  courts  without  writs  before  the  said  justices 
of  the  bench.  To  the  ofBce  of  chief  justice  it  belongs  to  redress  the  tortious  judg- 
ments and  the  usage  and  errors  of  other  justices,  and  by  writ  to  cause  to  come  before 
the  king  the  proceedings,  in  which  writs  mention  is  made,  "  before  the  king  himself" 
(the  style  of  the  king's  bench  at  this  day),  and  the  writs  not  returnable  before  the  king 
(i.  e.,  in  the  king's  bench)  are  returnable  in  chancery  {Ibid.,  s.  3).  Thus,  therefore, 
we  find  mention  made  of  justices  in  eyre  {i.  e.,  who  went  circuit),  and  the  courts  of 
king's  bench,  of  common  pleas,  and  of  exchequer.  But  this  part  of  the  book  is 
certainly  as  late  as  the  reign  of  Edward  I.,  as  mention  is  made  of  the  great  charter. 
No  mention  is  made  of  a  court  called  curia  regis,  but  it  is  clear  that,  since  the  Conquest, 
there  had  been  a  great  court  of  the  king,  which  had  branched  out  into  three  courts, 
common  bench,  kmg's  bench,  and  exchequer,  and  it  appears  probable  that  the  prim- 
itive court  was  the  exchequer.  That  there  was  a  curia  regis  in  the  reign  of  John, 
there  can  be  no  doubt.  Thus,  in  the  2d  John,  there  is  an  entry  of  a  fine  for  a  writ 
of  summons,  "  coram  rege  vel  coram  justitiariis  de  banco  "  at  'Westminster  (Hot.  de 
Oblatis,  95),  and  the  Abbreviatio  Placitorum,  contains  a  great  number  of  common 
pleas  of  that  reign  taken  in  the  curia  regis.  That  court  is  described  by  various  terms 
— "  Justitiis  domini  regis  de  'Westmonasteriis,"  or  "  Justitiis  de  banco."  And  so  in 
the  reign  of  Henry,  prior  to  the  charter,  though  after  the  charter  the  court  is  called 
curia  regis.  There  is,  however,  nothing  to  show  that  this  court  was  not  the 
exchequer,  and  a  great  deal  to  show  that  it  was.  In  "  Madox's  Exchequer,"  instances 
are  given  of  common  pleas  in  that  court  during  the  reign  of  John  (Mad.  Ex.  i.  117), 
and  there  is  an  entry  in  the  rolls  of  that  reign  of  a  writ  addressed,  "  Baronibus  de 
Scaccario  a  curia  regis."  Lord  Hale  cites  a  case  of  a  fine  levied  in  the  reign  of  John, 
"coram  ipso  rege  ;"  but  that  leaves  the  question  open,  as  does  another  case  he  cites 
from  the  Abbreviatio,  in  which  it  was  held  that  a  suit  was  held  before  the  king  if 
it  was  held  before  his  justices  in  banc  (Hale's  Eist.  Com.  Law,  p.  151.)  The  court 
here  alluded  to  may  have  been  the  exchequer,  which  was  pre-eminently  curia  regis, 
and  in  point  of  fact  there  are  records  of  fines  even  as  far  back  as  Henry  II.,  "  in  curia 
Domini  Regis  apud  Westmonasterium  ad  Scaccarium,"  and  this  also  Mr  Foss  states, 
is  an  entry  constantly  to  be  found  in  the  two  reigns  following  Henry  II.  Blackstone 
was  of  opinion  that  there  was  only  one  court  during  the  Saxon  times.  After  the 
Conquest,  there  is  no  mention  of  more  than  one,  as  in  the  Leges  Henrici  Primi, 
iu  which  there  is  mention  made  of  caria  regis.  There  is  positive  proof  that  there 
was  a  court  of  exchequer  as  far  back  as  the  reign  of  Henry  II.,  and  no  proof  of  any 
other,  and  there  is  positive  proof  that  common  pleas  were  taken  in  that  court.  On 
the  whole,  therefore,  it  is  plain  that  there  was  no  court  of  common  pleas  before  the 
Charter,  though  there  was  a  court  for  common  pleas.  That  court  followed  the  king, 
as  the  exchequer  naturally  would,  and  from  that  and  the  other  reasons  there  is 
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eat  places  in  the  space  of  one  year,  to  the  great  inconvenience  of 
suitors,  jurors,  witnesses,  and  others  ;  but  shall  be  debated  in  some 
certain  stationary  court,  where  persons  concerned  may  resort  at  ail 
times  for  prosecuting  and  defending  their  suits  (a). 

The  operation  of  this  provision  must  have  had  an  immediate 
influence  upon  the  two  great  courts  of  the  king ;  namely,  that  held 
before  himself,  and  that  which,  though  a  part  of  it,  was  called  the 
exchequer ;  for  as  both  these  attended  the  king  wherever  he  resided, 
all  suits  there  between  parties  were  interdicted  by  the  words  of  this 
law;  and  the  former  remained  a  tribunal  for  discussion  of  criminal 
matters  only ;  the  latter  for  the  cognizance  of  causes  concerning 
the  revenue  ;  while  common  pleas,  as  they  were  to  be  held  in  some 
certain  place,  seemed,  naturally  enough,  to  devolve  upon  the  bench, 
or  justitiarii  de  banco,  which  had  been  lately  established  at  West- 
minster, in  aid  of  the  two  former  courts,  as  we  have  before  seen  (6). 
From  this  period,  the  bench,  or,  as  the  return  was,  coram  justiii- 
ariis  nosfris  apud  Westmonasterium  (to  distinguish  it  from  the 

strong  reason  to  believe  that  the  court  was  the  exchequer.  ( Vide  Mem.  in  Scacc,  fol. 
7,  end  of  Y.-B.  Edw.  II.).  The  effect  of  this  clause  was,  that  common  pleas  could 
not  be  taken  in  that  court  so  long  as  it  remained  ambulatory,  and  therefore  a  fixed 
court  of  common  pleas  was  established,  as  the  exchequer  continued  ambulatory  for 
some  time  after  the  Charter.  And  so  of  the  king^s  bench.  But  there  is  nothing 
in  the  Charter  to  prevent  common  pleas  being  held  in  the  exchequer  or  king's  bench 
when  they  ceased  to  be  ambulatory,  and  therefore  the  notion  entertained  by  the  author, 
and  so  many  others,  that  those  courts,  by  reason  of  the  Charter,  lost  their  jurisdiction 
over  common  pleas,  and  had  to  resort  to  fictions  to  regain  it,  arose  out  of  a  complete 
misconception  of  the  terms  of  the  Charter. 

(a)  Upon  this  the  comment  in  the  Mirror  is,  "  It  is  to  be  interpreted  in  this 
manner,  that  the  people  shall  not  travel  to  sue  in  the  king's  household  in  the  counties 
as  they  used  to  do,  but  this  willeth  that  the  plaintiffs  have  commissions  to  sheriffs,  to 
lords  of  manors,  and  to  justices  assigned  {i.  e.,  to  hold  pleas  or  assizes  in  the  country), 
so  that  right  be  done  to  the  parties  in  certain  places  where  the  parties  and  jurors 
may  be  the  less  travelled."  It  is  added,  "Although  it  be  that  the  Charter  command 
that  petit  assizes  be  taken  in  their  counties,  being  made  for  the  ease  of  jurors,  yet  it 
is  desired,  inasmuch  as  the  justices  make  the  jurors  come  from  the  furthest  borders 
of  the  counties,  whereas  it  were  better  that  the  justices  rode  from  hundred  to 
hundred  than  that  the  people  so  travel "  (o.  v.  s.  2).  The  object  was,  that 
the  suitor  might,  at  all  events  in  the  legal  terms,  always  have  a  fixed  and 
settled  court  to  resort  to,  though  of  course  he  could  also  take  his  cause  into  the 
county  when  the  assizes  were  held  there,  though  in  those  times  they  were  held  with 
great  uncertainty.  And  that  travelling  in  those  times  was  a  serious  affair  appears 
even  so  long  after  as  the  Paston  Letters,  temp.  Henry  VI.,  where  non  venu  des  Jvjitices 
is  mentioned  as  a  common  reason  for  not  holding  an  assize  (vol.  i.  1.  6). 

(6)  Lord  Coke,  Hale,  and  Madox  were  of  opinion  with  the  author  that  there  was  a 
court  of  common  pleas  before  the  charter  ;  and  it  is  clearly  implied  in  the  terms  of 
the  charter,  that  common  pleas  were  determined  in  some  court  which  followed  the 
king.  But  it  by  no  means  follows  that  this  was  a  court  peculiarly  for  common 
pleas,  and  the  contrary  rather  appears  from  the  Charter  itself  as  well  as  from  history. 
For  why  did  the  court  in  which  the  common  pleas  were  determined  follow  the 
king?  Because  it  was  a  court  in  nature  attached  to  his  person,  which  would  be  true 
of  the  court  of  the  marshal  of  the  household,  the  origin  of  the  king's  bench  (alluded 
to  in  the  Mirror  in  the  passage  cited  in  the  previous  note  to  the  present  clause)  or 
the  exchequer.  The  reasons  have  been  already  offered  for  believing  that  the 
exchequer  was  the  original  court,  one  reason  being  that,  with  rapacious  sovereigns, 
the  revenue  was  the  matter  they  would  first  look  to,  and  another  and  still  stronger  is 
the  simple  fact,  that  before  Magna  Charta  common  pleas  were  heard  in  the 
exchequer. — Viae  Memoranda  in  Scaccario,  at  end  of  Y.-B.  Edw.  II.,  fol.  7. 
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king's  court,  which  sat  at  the  Tower,  and  removed  with  his  per- 
son) ,  grew  into  more  consideration ;  and  in  after  times,  as  it  became 
the  sole  and  proper  jurisdiction  for  communia  placita,  was  thence 
denominated  the  common  pleas.  In  what  manner  the  other  two 
courts  recovered  a  sort  of  cognizance  in  common  suits  between 
parties,  by  means  of  different  fictions,  will  be  seen  hereafter. 
■,It  was  endeavoured  to  render  the  proceeding  by  assize  still  more 
expeditious,  by  ordaining  justices  to  go  a  circuit  once  justices  of 
every  year  to  take  assizes,  instead  of  waiting  till  the  assize, 
justices  itinerant  came;  which  latter  were  perhaps  not  very  regular, 
or,  at  least,  not  wished  by  the  great  barons  to  be  very  regular  in 
their  circuit,  as  they  exercised  a  jurisdiction  of  a  magnitude  and 
extent  that  controlled  the  franchises  of  lords  who  had  inferior  courts. 
The  statute!  directs,  that  assizes  of  novel  disseisin  and  of  mort- 
auncestor  shall  not  be  taken  but  in  their  shires ;  whereas  we  have 
seen,  that  writs  of  assize  and  mortauncestor  were  returnable  in 
G-lanville's  time,  coram  me  veljustitiis  meis^  in  the  curia  regis,  or 
court  before  the  king ;  but  this  was  now  altered,  and  they  were  for 
the  future  to  be  taken  in  the  following  manner.  The  king,  or  in 
his  absence  out  of  the  realm,  the  chief  justiciar,  was  to  send  justices 
into  every  county  once  a  year;  and  these,  together  with  the  knights 
of  the  county,  were  to  take  the  assizes  there.s  Such  matters  as  the 
justices  could  not  determine  on  the  spot,  were  to  be  finished  in  some 
other  part  of  the  circuit;  and  such  as,  on  account  of  their  difficulty, 
they  could  not  determine  at  all,  were  to  be  adjourned  before  the 
justices  of  the  bench,  and  there  decided  (a).  This  is  said  to  be  the 
first  appointment  oi  justices  of  assize;  in  consequence  of  which 
these  writs  were  ever  after  made  returnable  coram  justitiariis 
Twstris  ad  assisas,  cum  in  partes  illas  venerinf,  &c.     Assizes  de 

(o)  Thia  expression,  says  Lord  Coke,  is  to  be  taken  largely  and  beneficially  :  for 
they  may  not  only  make  adjournment  before  the  same  justices  on  their  circuit,  but 
also  to  Westminster  or  Sergeants'  Inn,  or  to  any  place  out  of  the  circuit  (2  Inst.'). 
This  course  affords  a  curious  instance  of  the  way  in  which  valuable  enactments  were 
extended  by  construction.  And  in  Lord  Coke's  time,  as  any  one  who  has  studied  his 
Reports  will  be  aware,  it  was  the  constant  practice  of  the  judges  in  court  to  reserve 
cases  till  they  came  to  town,  reserving  the  judgment.  Indeed,  the  practice  appears 
in  some  degree  to  have  been  kept  up  to  the  last  century,  as  Leach's  Cronim  Cases 
Jieserved  will  show.  But  it  appears  to  have  been  considered  then,  not  as  a  legal 
reservation,  but  only  after  judgment,  and  for  the  purpose  of  a  recommendation  to 
the  crown,  in  case  a  point  should  be  resolved  for  the  prisoner,  sentence  being  already 
passed.  "This  rendered  necessary  the  act  for  Reservation  of  Crown  Cases  (11  and  12 
Vict.),  which  thus,  after  the  lapse  of  centuries,  only  carried  out  Magna  Charta. 

1  Oh.  12.  '  Tide  ante,  178-190. 

'  By  the  charter  of  John,  the  knights  associated  with  the  justices  were  to  be  four, 
chosen  by  the  county  ;  and  the  assizes  were  to  be  taken  on  the  day,  and  at  the  place 
of  the  county  court.  This  delegation  of  four  by  the  county  reminds  us  of  the  ancient 
practice,  when  judgments  were  given  per  omnes  comitates  probos  homines.*  The  later 
practice  seemed  to  have  been  considered  as  the  representative  of  such  ancient  tribunal ; 
for  in  the  Capitula  Baronum  they  stipulated,  that  none  else  (except  the  jurors  and 
parties)  should  be  summoned  to  the  taUng  of  such  assize.  +  This  is  probably  the  origin 
of  the  present  association  in  the  commission  of  assize. 

*  Vide  ante,  84.  t  FJ*  Black.  Chart,  vol.  il,,  Cap.  Bar.  8. 
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ultimd  proesenlione,^  which  hitherto  had  been  taken  in  the  ting's 
courts,  that  is  coram  me  vel  justitiis  m£is,  were,  for  the  future,  to 
be  heard  before  the  justices  of  the  bench  only,  and  there  finally 
determined ;  a  provision  which  may  be  thought  to  be  founded  in 
abundant  caution,  when  it  had  been  before  declared,  that  common 
pleas,  of  which  this  was  certainly  one,  should  not  follow  the  king's 
court. 

While  order  was  taken  for  ascertaining  and  governing  the  king's 
courts,  some  attention  was  given  to  the  jurisdiction  of  the  sheriff, 
where  matters  of  less  moment  were  agitated  with  some  solemnity. 
The  county  court  was  to  be  held^  only  from  month  to  month,  that 
is,  not  more  frequent  than  once  a  month ;  and  in  counties  where 
the  interval  of  its  sitting  had  been  greater,  that  was  still  to  con- 
tinue. The  sheriff  or  his  bailiff  was  not  to  hold  his  tourn  in  the 
hundred  more  than  twice  a  year,  namely,  after  Easter  and  Michael- 
mas, and  that  in  the  usual  and  accustomed  place ;  and  the  view  of 
frankpledge  was  to  be  held  by  the  sheriff  at  Michaelmas.  This 
last  provision  was  in  order  to  keep  up  the  old  constitution  so 
admirably  contrived  for  preserving  the  peace,  and  the  due  order  of 
the  decennaries.  It  was  enjoined,  that  all  men's  liberties  should 
be  maintained  as  in  the  reign  of  Henry  II. ;  and  that  the  sheriff 
should  take  no  more  for  his  frankpledge  than  was  allowed  in  that 
reign.  It  is  cautioned,  in  this  same  chapter,  that  the  sheriff  should 
seek  no  occasion  or  pretence  either  for  holding  his  court  oftener 
than  is  there  directed,  or  taking  any  unreasonable  fees.  These  in- 
junctions about  the  sheriff's  court  were  dictated  probably  by  the 
jealousy  that  lords  of  franchises  entertained  concerning  their  own 
courts,  with  which  the  sheriff  too  much  interfered. 

The  practice  of  courts  was  considered,  and  the  usage  of  the  com- 
mon  law  in  some  instances  was  adjusted  and  confirmed. 
It  was  endeavoured,  by  declaring  the  law  more  fully  on 
that  subject,  to  prevent  all  abuse  of  the  misertcordia,  or  amerce- 
ment, which  we  have  had  such  frequent  occasion  to  mention  (a). 

(a)  The  word  "amercement "  is  derived  from  the  French,  "d,  merci,"  and  signifies 
the  pecuniary  mulct  laid  on  a  person  who  has  offended  against  the  prerogative  of 
the  sovereign,  and  therefore  lies  at  his  mercy.  From  the  nature  of  the  thing,  and 
the  derivation  of  the  term,  being  so  arbitrary  in  its  character,  and  French  in  its 
etymology,  there  is  reason  to  believe  that  it  came  in  after  the  Conquest,  and  was  an 
abuse.  That  the  Norman  sovereigns  were  extremely  anxious  to  create  the  offence 
of  contempt  for  the  prerogative,  for  which  this  was  supposed  to  be  the  penalty,  and 
to  take  advantage  of  it,  appears  plainly  from  the  charter  and  the  laws  of  Henry  I. 
In  his  charter  he  recites,  that  amercements  against  those  who  were  "  in  mercy,"  had 
been  unmerciful ;  and  this,  although  the  laws  of  William  the  Conqueror  contain 
speoifio  provisions  as  to  penalties  for  various  ranks  of  people — the  highest  being  six 
Saxon  pounds.  The  charter  of  Henry  ran  thus  : — "  Si  quis  baronum  vel  hominum 
meorum  forisfecerit  non  dabit  vadem  in  misericordia  totius  pecuni^  suae  sicnt  faci- 
bat  tempore  patris  mei  et  fratris  mei,  sed  secundum  modum  forisfacti  ita  emendar 
bit  siout  emendasset  retro  a  tempore  patris  mei  et  fratris  mei  in  tempore  aliorum 
anteceesorum  meorum."  That  is,  as  it  had  been  in  the  times  before  the  Conquest, 
when  fines  and  penalties  were  reasonable,  whereas,  under  the  Conqueror  and  his  suc- 
cessors, they  were  arbitrary.  Thus  Henry  II.,  on  an  occasion  of  a  pretended  con- 
tempt by  Archbishop  Becket,  although  the  archbishop  sent  four  knights  to  excuse 
'  Ch.  13.  2  Ch.  35. 
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A  freeman,  says  the  statute,!  shall  not  be  amerced  for  a  small  de- 
fault but  after  the  manner  of  the  default ;  and  for  a  greater  in 
proportion  thereto,  saving  to  him,  in  the  language  of  Grlanville,  his 
contenement,  or  countenance  (a)  :  with  respect  to  a  merchant,  saving 

his  non-appearance,  declared  all  his  possessions  forfeited,  by  way  of  an  amercement, 
although,  by  the  law  of  William,  the  fine  could  not  have  been  above  forty  shilUngs. 
So  the  Mirror  says : — "  It  is  an  abuse  to  assess  amercements  without  the  affeerment 
of  freemen  chosen  to  it,  or  to  assess  them  in  the  absence  of  those  who  are  to  be 
amerced ;"  and,  again,  "it  is  an  abuse  to  amerce  a  man  by  default  in  an  action  for  out- 
lawry, as  loss  of  land  is  sufficient  punishment"  (c.  v.  s.  1).  The  Norman  sovereigns 
eagerly  availed  themselves  of  any  pretence  or  occasion  for  declaring  a  man  to  be  in 
their  mercy,  so  that  he  might  be  amerced  without  mercy;  and  they  thus  sought  to 
attach  this  penalty  to  any  fault  or  default,  or  any  offence,  civil  or  criminal.  Thus, 
the  laws  of  Henry  I.  contained  a  chapter  carefully  providing  what  offences  should  be 
deemed  to  be  a  misericordia  regis,  and  various  enactments  as  to  fines  for  defaults  in 
civil  proceedings.  Yet,  in  the  Mirror  it  is  said,  that  in  defaults  in  actions  the  con- 
sequence of  default  was,  that  there  was  judgment  against  the  party,  or  that  his  lands 
were  seized,  until  satisfaction  was  mads — ^that  is,  to  the  amount  of  the  debt  or  claim ; 
and  this,  it  is  said,  was  the  law  until  the  time  of  Henry  III.,  and-  nothing  is  said 
as  to  amercements ;  whence  it  is  that,  in  a  subsequent  passage,  no  doubt  written  at 
a  later  period,  it  is  said  to  have  been  an  abuse  to  amerce  those  who  were  sufficiently 
punished  by  loss  of  land.  There  were,  however,  cases  in  which  amercements  were 
lawful  if  reasonable,  and  the  object  of  the  Charter  was  to  secure  that  this  should  be 
so.  There  is  a  full  exposition  of  the  subject  in  the  Mirror,  in  a  chapter  on  amerce- 
ments, which  affords  a  further  comment  on  this  article.  A  pecuniary  pain  is  called 
an  amercement,  which  follows  real  or  mixed  offences,  and  is  sometimes  certain  and 
sometimes  uncertain.  An  amercement  is  certain  sometimes,  according  to  the  dignity 
of  the  person,  as  it  is  of  earls  and  barons,  and  then  the  terms  of  the  article  as  to  the 
reliefs  of  earls  and  barons,  fixed  at  certain  sums  by  another  article,  are  quoted  as  if 
affording  the  measure  of  their  amercements ;  and  sometimes  by  a  certain  assize  in 
another  place,  as  of  escapes  of  people  imprisoned,  in  which  ye  are  to  distinguish  of 
the  place,  whether  the  king's  prison  or  another  ;  and  the  cause,  whether  mortal  or 
venial ;  and  if  mortal,  then  whether  adjudged  or  not ;  and  if  not,  the  keeper  was  not 
assenting  to  the  escape,  then  the  assize  of  punishment  is  so  many  shillings,  or  more, 
according  to  the  usage  of  the  country,  or  of  the  place  or  person.  Common  amerce- 
ments are  taxable  by  the  oath  and  affeerments  of  the  peers  (pares)  of  those  who  fail 
in  misericordia,  according  to  the  constitution  of  the  charter  of  freedom  (i.e.,  the  Great 
Charter),  which  wUleth  that  a  freeman  be  assessed,  when  he  falleth  into  an  amerce- 
ment, according  to  the  quality  of  his  offence — a  merchant  saving  to  him  his  mer- 
chandise, and  a  villein  his  vfilenage ;  and  these  affeerors  are  to  be  chosen  by  the 
assent  of  the  parties,  if  they  will  ;  but  the  king's  officers  are  to  be  more  grievously 
amerced  for  the  breach  of  their  duty.  Many  cases  there  are  where  corporal  punish- 
ments are  bought  off  by  fines  of  money  ;  and  such  are  called  ransoms,  or  redemption 
from  personal  pains,  whereof  some  fines  are  common,  as  for  murders ;  others  for 
personal  trespasses  of  towns  and  commonalties  ;  which  fines  king  Edward  ordained 
should  be  assessed  in  the  presence  of  the  justices.  (See  the  Mirror,  c.  iv.  s.  26,  26). 
From  this  it  appears  that,  so  late  as  the  time  of  the  charters,  the  Saxon  law  as  to 
compositions  for  felonies,  even  in  cases  of  murder,  still  remained.  The  comment  in 
the  Mirror  upon  this  clause  of  the  Charter  is  : — "  The  point  of  amercements  is 
measured  by  justices,  sheriffs,  bailiffs,  stewards,  and  others,  who  amerce  the  people 
in  certain  in  this  manner : — Putting  such  a  one  to  so  much  for  a  contempt  or  other 
trespass,  without  a  personal  trespass,  and  without  the  affeerment  of  the  people  ^orn 
to  it,  and  without  specifying  the  manner  and  the  quality  of  the  contempt.  Again, 
where  affeerors  ought  to  be  chosen  with  the  assent  of  those  who  are  amerced,  and 
in  a  common  place,  the  lords  make  the  affeerors  to  come  to  their  houses  to  affeer  the 
amercements  according  to  their  pleasure  "  (e.  v.  s.  2).  In  other  chapters,  and  from 
Bracton,  it  appears  that  the  amercements  were  assessed  by  the  king's  justices  in 
their  itinera,  or,  as  regards  those  who  held  of  the  king,  in  the  exchequer. 

(as)  Daines  Barriugton,  in  his  Observations  upon  the  Statutes,  shows,  by  several 
curious  quotations,  that  the  word  was  formerly  used  as  synonymous  with  entertain- 
ment, and  that,  therefore,  this  means  that  a  man  shall  not  be  so  fined,  but  that  he 

1  Ch.  14. 
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to  him,  in  like  manner,  his  merchandise ;  and  to  a  villein,  except 
he  was  the  king's  villein,  his  wainage  (a) :  from  which  provisions 
it  appears  to  have  been  the  intention,  that  these  amercements 
should  not  be  the  complete  ruin  of  a  man.  For  the  same  reason 
also  it  was  declared,  that  none  of  the  said  amercements  should 
be  assessed  but  by  the  oaths  of  honest  and  lawful  men  of  the 
vicinage  (6).  Earls  and  barons,  however,  were  not  to  be  amerced 
but  by  their  peers  (which  was  done  either  by  the  barons  of  the 
exchequer,  or  in  the  court  coram  rege,  in  both  which  the  pares 
regrwi  were  constitutionally  judges,^  and  according  to  their  default;  2 
nor  was  a  clerk  to  be  amerced  in  proportion  to  his  spiritual  bene- 
fice, but  after  his  lay-tenement,  and,  in  like  manner,  only  accord- 
ing to  his  default.3    All  these  provisions*  were  only  to  affirm  and 

may  he  able  to  give  hia  neighbours  good  entertainment.  Lord  Coke  says,  the  coun- 
tenance of  a  soldier  is  his  armour  ;  the  books  of  a  scholar  are  his  countenance  ;  and 
the  like.  The  meaning  is,  that  by  which  a  man  subsists,  or  which  is  essential  to  his 
maintenance,  as,  in  the  instance  of  a  husbandman,  his  waggon  or  wain.  The  sense 
is  illustrated  by  the  rule  of  the  common  law,  which  exempts  working  tools,  &o.,  from 
a  distress. 

(a)  The  charter  here  speaks  of  villeins,  and  not  merely  tenants  in  villenage,  who 
might  be  freemen  (as  the  Mirror  points  out),  because  freemen  might  hold  lands  in 
villenage,  and  they  were  already  provided  for  by  the  previous  part  of  the  clause  ;  on 
the  other  hand,  this  clause  shows  that  the  villeins — as  the  Mirror  also  points  out  in 
a  passage  already  quoted,  supra — were  not  slaves ;  for  if  so,  they  could  have  nothing 
of  their  own.  "  Of  villeins  mention  is  made  in  the  great  Charter  of  liberties,  where 
it  is  said  that  a  villein  be  not  so  grievously  amerced  that  his  tillage  be  not  secured  to 
him  ;  but  the  statute  maketh  no  mention  of  slaves,  because  they  have  nothing  of 
their  own  to  lose"  (c.  ii.  s.  128).  The  Mirror,  it  will  be  observed,  quotes  the  Charter 
as  speaking  of  the  "tillage  "  of  the  villeins,  "whereas  the  term  used  is  his  "  waina- 
gium,"  i.e.,  wain  or  waggon.  But  that  was  his  means  of  tillage  or  service,  and  the 
effect  is  the  same.  Lord  Coke  says  that  "  wainagium "  signifieth  a  cart  or  wain, 
wherewith  a  villein  was  to  render  his  service,  or  to  convey  the  manure  of  the  lord 
out  of  the  gate  of  the  manor  into  the  great  lord's  lands,  and  casting  it  upon  the  same 
and  the  like  (according  to  Littleton's  definition  of  villeins'  tenure,  as  something  vile 
and  base,  such  as  conveying  manure).  "  And  it  was  great  reason  to  save  his  wainage, 
for  otherwise  the  wretched  creature  was  to  carry  it  on  his  back  "  (2  Jnst.).  But  there 
is  here  the  confusion  so  often  made  between  villeins  and  slaves,  and  the  contem- 
porary exposition  of  the  Mirror  shows  that  Lord  Coke  took  much  too  mean  a  view 
of  the  class  here  alluded  to,  and  the  clause  in  the  quotation.  In  the  Mirror  it  is  said 
that  all  villeins  were  not  slaves,  but  were  "regardant,"  that  is,  attached  to  the 
manor,  and  thus  are  distinguished  from  slaves,  of  whom  it  is  said  that  they  could 
purchase  nothing  but  for  their  lord's  use,  and  that  they  may  not  fly  from  their  lords 
so  long  as  their  lords  find  them,  wherewith  to  live  (c.  ii.  s.  28).  And  elsewhere  it  is  said 
that  it  was  an  abuse  to  hold  villeins  as  slaves  (c.  v.  s.  1,  art.  93) ;  or  to  say  that  a 
villein  and  a  slave  are  all  one  (Ibid.,  art.  72).  It  is  manifest  that  the  condition  of  the 
villeins  was  improving  at  this  time. 

(6)  It  may  be  of  interest  to  point  out  the  manner  in  which  this  clause  in  the 
charter  was  practically  carried  out.  Bracton  states,  in  describing  the  jurisdiction  of 
the  itinerant  justices  as  to  amercements,  that  they  were  to  observe  this  provision  of 
the  Great  Charter  :  "  De  illis  qui  sunt  in  misericordia  domini  Regis,  et  non  sunt 
ameroiati,  ad  quod  videndum  qualiter  sit  quis  sit  amerciandus.  Et  secundum  quod 
miles  et  liber  homo  non  amerciabitur  nisi  secundum  modum  delicti,  et  salvo  contente- 
mento  suo.  Meroator  veri  non  nisi  salva  merohandisa  sua.  Et  villanus  autem  non 
nisi  salvo  wainagio  suo,  et  hoc  per  judicium  proborum  hominum  de  visneto,  qui 
affidabunt  simul  cum  serviente  "  (lib.  iii.  c.  i.  p.  117).  It  is  impossible  not  to  see  from 
this  how  entirely  the  observance  of  the  Charter  depended  practically  upon  the  manner 
in  which  it  was  carried  out  by  the  judges. 

^  Bract,  fol,  116,  b.  »  Delicti.  '  Ibid.  '  Vide  ante,  p.  157  (note.) 
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give  a  sanction  to  ancient  usages,  some  of  which  have  been  before 
mentioned :  upon  this  chapter,  however,  was  afterwards  framed  the 
writ  de  moderatd  miser icor did,  for  giving  remedy  to  a  party  who 
was  excessively  amerced. 

The  form  of  trial  was  intended  to  be  adjusted  by  the  following 
regulation,  though  the  precise  meaning  of  it  has  occasioned  some 
doubt  (a) ;  Nullus  hallivus  de  ccetero  ponat  aliquem  ad  legem  mani- 
festam,  nee  ad  juramentum  simplici  loqueM  sua,  sine  testibus  fideli- 
bus  ad  hoc  inductis?-  Whether  this  means,  that  the  defendant 
should  not  discharge  himself  by  his  own  oath  alone,  without  the 
oaths  of  other  persons  swearing  to  their  belief  of  his  assertion  ;  or, 
that  no  defendant  should  be  put  to  wage  his  law,  unless  the  plain- 
tiff supported  his  loquela,  or  declaration,  by  credible  witnesses ;  or, 
as  they  were  afterwards  called,  sectatores;  has  been  a  question 
with  some  writers.  Several  passages  in  Bracton  seem  to  favour  the 
latter  opinion ;  and  Fleta  explicitly  declares  this  to  be  the  meaning 
of  the  provision ;  ^  if  so,  most  probably  the  practice  of  bringing  into 
court  the  sectatores  of  the  plaintiff,  was  established  by  this  clause.^ 
The  defendant  making  his  law  by  the  oaths  of  others  swearing 
with  him,  was  an  old  usage,*  in  criminal  cases  at  least,  and  as  such 
is  mentioned  by  Glanville ;  but  it  is  not  spoken  of  at  all  by  that 
writer  as  a  mode  of  proof  for  a  defendant  in  civil  suits ;  though  we 
shall  have  occasion  to  mention  it  frequently  in  that  light  upon  the 
authority  of  Bracton.  From  the  manner  in  which  the  latter  author 
speaks  of  a  defence  per  legem,  it  seems  to  have  been  long  in  use ; 
and  from  this  passage  in  Magna  Charta,  we  must  conclude  that  it 
had  been  adopted  from  criminal  to  civil  actions  shortly  after  the 
time  of  Glanville.  The  sectatores,  in  this  sense,  constitute  another 
novelty,  of  which  there  is  no  mention  in  Grlanville.  When  it  had 
become  the  practice  to  admit  sectatores,  for  so  they  also  were  called, 
to  make  the  defence,  it  appeared  reasonable  enough  to  require,  as 
Magna  Gharta  here  does,  that  certain  persons  should,  in  like  man- 
ner, be  brought  to  make  out  the  plaintiff's  case.  It  may  be  con- 
jectured from  the  name,  that  both  these  sets  of  persons  were 
originally  chosen  from  the  sectatores  or  suitors  of  court,  who  were 

(a)  It  is  explained  thus  in  the  Mirror  ;  "  The  point  which  forbiddeth  that  no  bailiff 
put  a  freeman  to  his  oath  without  suit,  is  to  be  understood  in  this  manner,  that 
no  justice,  no  minister  of  the  king,  nor  other  officer  nor  bailiff  have  power  to 
make  a  freeman  make  oath  without  the  king's  command,  nor  receive  any  plaint 
without  witnesses  present,  who  testify  the  plaint  to  be  true."  Before  a  mau 
could  be  put  to  his  law  or  his  oath,  which  meant  the  same  thing  (wager  or  gager 
of  law  being  the  proceeding  by  which  a  defendant  waged  or  gaged,  i.e.,  pledged 
his  oath),  the  accuser  had  to  produce  his  secta,  or  suit  of  followers  or  witnesses, 
a  practice  which  became  obsolete  in  the  time  of  Edward  III.,  when  the  names 
of  John  Doe  and  Richard  Roe,  as  a  mere  form,  make  their  appearance.  Wager  of 
law  was  a  relic  of  the  old  Saxon  practice  of  "  compurgators,"  and  so  Coke  said  there 
were  to  be  eleven  besides  the  defendant,  because  the  wager  of  law  was  "  to  counter- 
vail a  jury."  But  the  plaintiff  was  bound  to  have  his  witnesses  present,  and  so  in 
the  Mivror  it  is  said,  "  It  is  an  abuse  that  any  plaint  is  received  to  be  heard  without 
sureties  present  to  testify  the  plaint  to  be  true  "  (c.  v.  s.  1). 

•  Ch.  28.  '  net.  137.  '  Tide  ante,  85,  in  the  note.  *  Ibid.  195-198. 
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there  present,  ready  to  transact  such  business  of  the  court  as  might 
arise. 

Of  all  the  provisions  made  by  this  Charter  for  the  security  of  the 
Nuiius  liber  pcrson  and  property  of  the  subject,  none  has  so  much 

homo,&c.  engaged  the  attention  and  claimed  the  reverence  ot 
posterity  as  chap.  29,  which  contains  a  very  plain  and  explicit  de- 
claration as  to  the  protection  every  man  might  expect^  from  the 
laws  of  his  country  (a).  Nullus  liber  komoca^natur  (b)  vel  imprisone- 

(a)  The  comment  of  the  Mirror  upon  this  is  remarkable.  "  The  point  where  the 
king  granteth  that  he  will  not  desseisin,  nor  imprison,  nor  destroy,  but  by  lawful 
judgment,  which  overthrows  the  statutes  of  merchcmts  wnd  other  statutes,  is  to  be  inter- 
preted thus,  that  none  be  arrested,  if  not  by  warrant  granted,  upon  a  personal  action  ; 
for  if  the  action  be  venial,  no  imprisonment  is  justifiable,  if  not  for  default  of  main- 
pernors. And  so  it  appeareth  that  none  is  imprisonable  for  debt.  And  if  any  statute 
be  made  repugnant  to  this  point,  either  for  the  king's  debt  or  for  the  debt  of  any 
other,  it  is  not  to  be  kept.  That  none  be  outlawed  is  to  be  meant,  if  not  for  mortal 
felony,  from  which  one  is  saved  by  the  oath  of  neighbours,  ex  officio,  as  it  is  the  usage 
in  eyres,  and  therefore  that  destroyeth  the  statutes  of  outlawry  of  a  man  for  arrear- 
ages of  account,  and  all  other  like  statutes.  And  that  in  which  it  is  said  that  none 
be  exiled  or  destroyed,  is  to  be  interpreted  in  this  manner,  that  every  one  have  an 
action  to  appeal,  all  persons,  all  suitors,  all  assessors,  who  destroy  men  against  the  right 
course  and  against  the  rules  of  law.  On  the  other  part,  where  the  king  forbiddeth  that 
none  be  disseised  of  his  freehold,  and  it  is  thus  to  be  understood  that  one  shall 
recover  by  assize  of  novel  desseisin  every  manner  of  freehold  and  all  manner  of  pos- 
sessions, rents  of  land,  or  of  franchises,  whereout  one  is  oast,  if  it  be  not  by  lawful 
judgment ;  and  these  words,  '  if  it  be  not  by  lawful  judgment '  refer  to  all  the  words 
of  this  statute  "  (Mirror,  c.  v.  s.  2).  Kow,  from  this  remarkable  exposition  it  appears 
that  the  words  in  the  clause,  vel  per  legem  terrce,  were  understood  to  mean,  in  any  way, 
by  due  course  of  law,  as  by  legal  warrant,  and  the  like,  and  that  the  notion  was  that 
every  subsequent  statute,  repugnant  to  the  Charter,  as  the  statutes  allowing  imprison- 
ment for  debt,  was  unlawful,  iu  a  sense  which  no  one  nowa-days  would  uphold,  the 
maxim  being  that  leges  posteriores,  leges  priores,  contrarias  abrogant.  The  idea,  how- 
ever, in  those  days  obviously  was  (one  which  has  obtained  often  in  later  times)  that 
the  Charter  was  more  than  a  mere  ordinary  statute  ;  that  it  was,  so  to  speak,  the  rule 
of  constitutional  law,  so  that  no  statute  at  variance  with  it  would  be  constitutional. 
And  it  is  very  observable  how  extremely  practical  is  the  view  taken  by  the  com- 
mentator, who  evidently  regarded  the  Charter  with  reference  to  its  practical  bearing 
upon  the  great  body  of  the  people  in  the  common  affairs  of  life,  and  not  at  all  with 
reference  to  those  political  considerations  which  are  usually  associated  with  it.  All 
the  commentators  think  about  it  is,  how  it  will  affect  the  people  in  their  daily 
obligations  and  transactions,  as,  for  instance,  with  reference  to  arrest  for  debt,  and 
the  like.  It  would  probably  never  occur  to  any  one  in  these  days  to  connect  the 
Great  Charter  with  such  a  subject  at  all.  Imprisonment  for  debt  has  so  long  been 
legal,  that  it  never  would  present  itself  to  us  now  as  coming  within  the  scope  of  a 
charter  which  we  usually  imagine  to  have  been  obtained  as  a  check  upon  the  arbitrary 
power  of  the  crown,  and  which,  doubtless,  was  obtained  chiefly  with  that  view.  But 
it  is  evident  that,  though  the  crown  was  the  great  oppressor  of  the  barons,  the  people 
had  other  oppressors  than  the  officers  of  the  crown,  and  had  other  views  altogether  of 
the  effect  or  object  of  the  Great  Charter,  and  their  views  of  it  were  not  so  enthusiastic 
ae  those  of  its  modern  admirers. 

(6)  Upon  this  the  Mirror  observes,  "  There  lieth  no  recovery  of  damages  by  the 
assize  of  novel  disseisin ;"  that  is,  that  though  a  freeman  were  disseised  or  dis- 
possessed of  any  of  his  rights  or  liberties,  there  was  only  a  remedy  iu  restitution,  not 
recovery  of  full  damages  as  compensation,  as  to  which  again  there  was  a  subsequent 
statute,  the  statute  of  Merton,  and  the  statute  of  Gloucester,  16  Edward  I.  It  will 
be  observed  in  the  comments  of  the  Mirror  upon  both  these  clauses  of  the  first 
article  of  the  charter  how  exceedingly  practical  the  commentator  is.  Of  what  avail 
(he  seems  to  say)  these  admirable  general  provisions,  if  they  are  not  enforced  f  And 
how  are  they  to  be  enforced  ?  That  was  indeed  the  great  difficulty  of  the  age ;  and, 
as  Guizot  points  out,  it  was  only  solved  by  civil  war,  until  law  was  made  supreme. 
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tur,  out  disseisietur  de  libera  tenemento  sua,  vel  libertatibus,  vel 
liberis  consuetvdinibus  suis,  aut  utlagetur,  aut  exuM,  aut  cdiqtco 
modo  deslruatur.  Nee  (a)  super  eum  ibimus  (says  the  statute  in'the 
name  of  the  king),  nee  super  eum  mittemus  (b),  nisi  per  legale  judi- 
cium parium  suorum  vel,per  legem  terrcB  (c) ;  "  nor  will  we  take  pos- 
session of  his  effects,  but  by  'the  judgment  of  his  peers'"  (which 
as  in  another  chapter,  had  in  view  the  comites  et  barones,  and 
not  the  trial  by  jury,  as  has  been  commonly  but  erroneously  sup- 
posed), "or  by  some  other  legal  process  or  proceeding  adapted  by 
law  to  the  nature  of  the  case."  The  statute  goes  on  and  says,  nulli 
vendem/us,  nulli  negabimus,  aut  differemus  rectum  vel  Justttiam; 

(a)  The  article  means,  in  fact,  that  the  king  will  not  make  war  upon  his  subject 
when  he  can  resort  to  ordinary  law.  It  must  not,  however,  be  supposed  that 
this  article  had  anything  to  do  with  the  rights  of  war ;  and  it  must  be  borne  in 
mind  that  rebellion  is  war  against  the  crown,  whence  it  is  that  it  is  called,  in 
the  law,  levying  war  against  the  crown.  When  rebellion  has  put  a  stop  to  the 
ordinary  course  of  justice,  that  is  to  say,  is  too  strong  for  the  ordinary  force  by  which 
justice  is  executed,  there  is  a  state  of  war,  in  which,  by  the  terms  of  the  Charter 
itself,  war  is  an  implied  exception  to  it,  and  justifies  measures  of  war  on  the  part  of 
the  crown  against  the  rebels.  For  the  terms  of  the  article  are,  that  a  man  shall  not 
be  destroyed,  save  by  the  law  of  the  land,  the  ordinary  law  of  thee  land,  which  sup- 
poses and  implies  that  it  can  he  put  in  force ;  for,  if  not,  the  article  would  work  an 
absurdity,  and  legalise  anarchy.  This  was  well  understood  at  the  time  when  the 
Charter  was  granted.  The  year  after  the  charter  of  Henry  III.  was  granted,  a  knight 
with  an  armed  force  seized  the  king's  judges  and  imprisoned  them  in  his  castle,  where 
he  bade  defiance  to  the  ordinary  power  of  the  law.  The  king  levied  an  armed  force, 
laid  siege  to  the  castle,  and,  when  he  had  taken  it,  hanged  those  who  were  in  it,  and 
had  defended  it  against  him.  No  one  in  that  age  appears  to  have  considered 
that  this  was  illegal,  as  coming  within  the  real  spirit  and  meaning  of  this  clause 
in  Magna  Charta.  For  it  would  have  been  idle  to  attempt  to  apply  the  ordinary  forms 
of  law  against  a  man  who  had  fortified  himself  against  and  bade  defiance  to  its  power, 
and  could  only  be  subdued  by  actual  war.     (See  the  contemporary  chronicles). 

(6)  The  author  here  has  this  note : — 

Lord  Coke  conceives  ibimiis  to  signify,  the  process  of  the  court,  coram  rege,  and 
mittemus  that  of  any  court  which  derivesits  authority  from  a  writ  sent  to  it.  .But  these 
words  have  a  technical  sense  in  the  civil  law,  which  fully  and  more  simply  explains 
their  meaning  here.  IBB  bona  alicujus  dicantw,  qui  in  rerum possessionem  a  magistrate 
MiTTtlNTOB  {Calv.  Lex.  Jur.  Ire.)  As  the  former  expressions  in  this  chapter  apply  to 
the  person  and  the  freehold,  it  seemed  natural  to  add  such  as  would  protect  the  goods 
and  chattels.  The  trial  by  jury  was  never  spoken  of  in  these  days  as  judicium,  much 
\eaa  judicium  parium.  We  hear  of  veredietnm,  juramentum  legalium  hominum,  jurata 
vicineti,  and  the  like,  all  expressive  of  some  sworn  truth,  or  of  the  person  who  swore  it 
coming  from  the  vicinage.  Whereas  the  pores  regni  gave  judgment,  and  not  upon  oath ; 
so  did  the  lectatores,  in  the  county  and  other  courts,  who  were  the  pares  to  all  liberi 
homines  de  com/itatu  ;  and  these  latter  came  from  the  body  of  the  county,  and  not  from 
the  vicinage.* 

Dr  Lingard  has  suggested  a  much  better  illustration  of  the  passage,  and  one 
singularly  happy.  King  John,  by  a  patent  issued  before  his  charter,  engaged  not  to 
take  or  dispossess  the  barons.  "  Nee  super  eoa  per  vim  vel  per  arma,  ibimus,"  that  is 
to  say,  says  Dr  Lingard,  "  he  had  been  in  the  habit  of  going  with  an  armed  force  or 
lending  an  armed  force  on  the  lands  or  against  the  castles  of  them  he  knew  or  be- 
lieved to  be  his  enemies,  without  observing  any  form  of  law  "  (History  of  England, 
vol.  ii.  c.  14).  (See  also  Brady's  History  of  Englamd,  vol.  ii.  p.  501).  And  numerous 
actual  illustrations  of  this  may  be  afforded,  both  before  and  after  the  Charter.  Thus 
John,  after  the  first  charter,  seized  a  castle  belonging  to  one  of  the  barons,  who  had 
assisted  in  obtaining  it ;  which  was  illegal,  because  the  baron  wag  lawfully  holding 
his  own  in  time  of  peace.     It  was  otherwise  in  the  case  above  mentioned,  note  (a). 

(c)  That  is,  as  regards  the  barons  in  pleas  of  the  crown,  in  which  they  had  privilege 
of  peerage,  their  fellow  barons  ;  but  as  regarded  civil  matters,  common  pleas  be- 

*  ♦  Fiife  ante,  84,  85. 
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whereby  the  king  in  his  own  person  declares,  that  he  will  neither 
sell,  deny,  or  delay  to  any  man  a  due  administration  of  the  law(a). 

tween  subject  and  subject,  the  general  body  of  the  freeholders  were  all  "  pares," 
and  they  could  try,  as  jurors,  any  such  pleas,  whether  the  justices  were  barons  or 
not.  Indeed,  apart  from  that  privilege  of  peerage,  which  applied  as  against  the 
crown,  every  freeholder  was  a  baron,  and,  in  early  times,  was  so  called  ;  and  hence 
the  distinction  between  greater  barons  and  lesser,  or  knights,  as  they  were  called  in 
the  age  of  the  Charter.  Hence,  at  this  day,  the  phrase,  the  knights  of  the  shire.  In 
civil  cases,  therefore,  this  really  meant  trial  by  jury,  and  so  in  criminal  oases  as 
regards  all  but  barons.  Hence,  in  the  comment  upon  the  clause  in  the  Mirror,  it  is 
said,  the  only  remedy,  if  a  man  were  disseised,  was  an  assize  of  novel  disseisin,  in 
which  there  was  trial  by  jurors.  Hence  also  in  another  chapter  on  cases  of  disseisin, 
the  trial  by  jurors  is  described,  as  to  which,  however,  it  is  to  be  observed,  that  the 
jurors  were  still  witnesses,  and  hence  trial  by  jury  was  not  as  it  afterwards  became, 
a  trial  by  evidence.  Therefore  if  the  jurors  knew  nothing  they  could  say  nothing. 
Hence  in  the  chapter  just  referred  to  it  is  said :  "  If  the  jurors  in  petit  assizes  are 
agreed  that  one  shall  give  their  common  verdict  for  all,  and  they  say  they  know 
nothing,  the  plaintiff  shall  receive  nothing,  because  he  proved  not  his  action  ;  and  if 
they  be  of  divers  opinions,  they  are  not,  therefore,  to  be  threatened  or  imprisoned, 
but  are  to  be  secured,  and  diligently  examined.  And  if  two  jurors  be  found  to  agree 
among  all  of  them,  it  sufficeth  for  him  for  whom  they  speak."  And  it  is  added,  that 
they  are  only  to  be  examined  as  to  the  point  of  the  action  (c.  ii.  s.  24)  ;  likewise  it 
appears  that  if  two  of  the  jury  of  their  own  knowledge  could  speak  for  the  plaintiff, 
that  was  sufficient  to  warrant  a  verdict  for  him,  provided  that  then  none  of  the 
others  of  their  own  knowledge  would  speak  against  him.  This  appears  also  from 
another  passage  in  the  Mirror,  in  which  it  is  said  "  it  is  an  abuse  to  compel  jurors, 
witnesses,  to  say  that  which  they  know  not,  by  distress  of  fine  and  imprisonment, 
after  their  verdict,  when  they  could  not  say  anything  ;  and  it  is  an  abuse  to  examine 
not  the  jurors  though  they  found  at  least  two  to  agree  "  (c.  v.  s.  1) ;  whence  again  it  ap- 
pears that  if  two  agreed,  it  might  be  sufficient,  although  the  jury  were  to  be  examined, 
to  see  upon  what  they  were  agreed,  and  whether  it  went  to  the  point  of  the  action. 
It  is  quite  obvious  that  at  the  time  of  the  Charter  trials  were  by  juries,  and  that  in 
civil  cases  all  freemen  were  equals,  and  the  doctrine  that  a  baron  could  only  be  tried 
by  his  peers,  did  not  apply,  for  that  only  applied,  as  privilege  of  parliament,  to  parlia- 
mentary peers,  or  the  greater  barons,  and  it  applied  only  to  pleas  of  the  crown.  It  has 
been  seen,  under  the  reign  of  William,  that  suits  were  brought  by  peers  in  the  county 
court.     The  author  therefore  was  in  error  in  what  follows. 

(a)  Here  again  the  comment  of  the  Mirror  is  singularly  practical,  and  gives  quite 
a  different  idea  of  the  Charter  from  that  to  which  we  are  accustomed.  "  The  point 
which  the  king  grants  to  the  people,  that  he  will  sell  no  right,  nor  hurt  nor  delay 
justice,  is  misused  by  the  chancellor,  who  sells  the  remedial  wrUs,  and  calls  them  writs 
of  grace ;  and  by  the  chancellor  of  the  exchequer,  who  denieth  acquittances  of  pay- 
ments made  to  the  king  under  '  green  wax,'  and  all  those  who  delay  right  jxidgment 
or  other  right"  (Mirror,  c.  v.  s.  2).  As  regards  the  first  part,  also,  the  Mirror  else- 
where says,  "  It  is  an  abuse  that  the  king's  officers  of  the  exchequer  have  jurisdiction 
of  other  things  than  the  king's  moneys,  or  fees,  or  franchises,  without  an  original  writ 
out  of  the  chancery  under  the  white  wax  "  (Rid.  o.  1,  art.  27).  And  again, "  It  is  an 
abuse  that  the  remedial  writs  are  saleable,  and  that  the  king  commands  his  sheriffe 
that  he  take  sureties  to  his  use  for  the  writ ;  for  by  the  purchase  of  these  writs  he 
may  destroy  his  enemy  wrongfully"  (ihid.  art.  18).  And  then  elsewhere  it  is  said, 
speaking  of  Alfred's  time,  "  In  his  time,  every  plaintiff  might  have  a  commission  and 
writ  to  his  sheriff,  or  to  the  lord  of  the  fee,  or  to  certain  justices  assigned  upon  every 
wrong  which  was  done."  "  In  his  time  there  was  no  stay  of  writs  ;  all  remediable  writs 
were  grautable  as  of  right  (i.e.,  ex  debito  jvMitiw),  by  virtue  of  an  oath  "  (Ibid.  c.  v. ; 
Abuses  of  the  Law,  ibid.,  art.  108).  Now,  from  this  it  is  plain  that  in  the  times  of 
the  charters  it  was  deemed  an  abuse  that  fees  should  be  taken  for  any  writs  and  that 
this  was  in  fact  an  infraction  of  the  Charter  in  the  point  here  noticed,  'it  is  said 
in  an  earlier  portion  of  the  work,  "  It  was  ordained  (i.e.,  in  past  times),  that  the  king's 
courts  should  be  open  to  all  plaints,  by  which  they  had  original  writs  without  delay 
as  well  against  the  king  as  against  the  people,  i.e.,  writs  of  prohibition  or  the  Uke 
directed  to  officers  of  the  crown,  to  prevent  or  restrain  their  proceedings.  The  com- 
plaint of  the  commentator  is  twofold,  that  all  writs  are  not  ex  debito  justitice  (as  writs' 
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Among  the  regulations  for  the  administration  of  justice,  must  he 
mentioned  that  respecting  the  writ  ofprcecipe  in  capite;  Praecipe  in 
breve  quod  dicitur,  says  the  Charter,  Prcecipe  in  capite  capite. 
deccetero  nonfat  alicui  de  aliqua  libera  tenemento,  unde  liber  homo 
perdot  curiam  suam  (a).  We  have  seen,  that,  in  Glanville's  time,i 
the  regular  way  was,  that  for  land  held  of  a  private  lord  suits 
should  be  commenced  in  the  lord's  court,  and  that  only  writs  con- 
cerning land  held  in  capite  should  be  returnable  in  the  king's 
court.  The  course  seems  to  have  been  sometimes  not  adhered  to, 
and  a  writ  of  Prcecipe  for  lands  held  of  a  private  lord  used  to  be 
brought  sometimes  in  the  curia  regis,  as  if  the  land  was  held  in  capite. 
It  was  to  prevent  this  prejudice  to  the  lord's  court,  that  the  above 
provision  was  made ;  and  since  that,  all  writs  of  right  of  land  held 
of  any  other  than  the  king,  have  been  invariably  brought  in  the 
lord's  court,  though  they  might  afterwards  be  removed  by  pone. 

of  Bummons  are),  and  that  all  writs  were  paid  for,  whioh  is  at  this  moment  the  case. 
In  the  shrewdness  or  simplicity  of  those  times  they  seemed  to  imagine  that  the  provi- 
sion in  the  Charter  precluded  the  exaction  of  fees  in  j  udicial  proceedings.  But  probably 
it  was  rather  directed  against  bribes  or  fines  for  the  expediting  of  j  ustice.  Of  this  latter 
many  instances  are  given  in  Madox's  History  of  the  Exchequer,  ch.  xii.  Thus  we  find 
that  in  the  3d  Henry  III.  the  men  of  Portsmouth  gave  two  casks  of  wine  for  the  king 
to  command  the  itinerant  justices  to  hold  pleas  of  that  town,  according  to  their 
charter  ;  and  in  the  I6th  John,  a  suitor  paid  a  fine  oifox  dogs  for  a  writ  to  remove 
his  cause  into  the  court  of  the  king.  In  some  cases  the  parties  offered  a  portion  of 
what  they  were  to  recover  to  the  crown ;  and  thus  Madox  states  that  in  the  Ist 
Henry  III.  a  suitor  was  fined  half  of  her  debt  to  recover  it  from  her  debtor.  Fines 
also  for  delaying  of  pleas,  judgments,  &c.,  were  numerous  ;  and  thus  the  same 
authority  records  that  in  the  reign  of  Henry  II.  the  men  of  Southwark  paid  a  fine  to 
respite  their  complaint  against  the  city,  and  the  suitors  paid  fines  for  the  adjourn- 
ment of  their  cases  into  the  exchequer.  Thus  it  should  seem  that  the  real  scope  of 
the  clause  was  not  fees,  but  fines — that  is,  not  fixed  moderate  payments  for  fair 
purposes  of  revenue,  but  arbitrary  exactions  and  extortions,  either  for  the  provision 
or  execution  of  justice.  The  words,  "  to  none  will  we  sell,"  were  meant  to  abolish 
the  fines  paid  for  procuring  of  right  ;  "to  none  will  we  deny,"  meant  the  stopping  of 
suits  or  proceedings  and  the  denial  of  writs ;  "to  none  will  we  delay,"  meant  the 
delays  caused  by  the  counter-fines  of  defendants  (who  would  sometimes  outdo  the 
plaintifTs),  or  by  the  will  of  the  pritice.  The  statute,  says  Madox,  so  far  effected  its 
object  that  fines  for  law  proceeiings  became  more  moderate,  and  the  evils  alluded  to 
fell  into  disuse.  But  the  Mirror  says,  speaking  of  the  time  of  Edward  I.,  "  It  is  an 
abuse  that  justice  is  delayed  in  the  king's  court  more  than  elsewhere"(  c.  v.  s.  1).  "  And 
it  is  an  abuse  that  remedial  writs  are  saleable  ;"— so  that,  half  a  century  after  the  Char- 
ter, this  clause  of  it  had  proved  nugatory. 

(a)  The  comment  of  the  Mirror  is,  "  The  clause,  of  the  praecipe,  is  not  holden 
in  that  they  do  it  without  writs  of  possession  of  farms  every  day,  so  that  the  lords 
lose  the  cognizance  of  their  fees  and  the  advantage  of  their  courts  "  (Mirror,  c.  v.  s. 
2^.  The  word  praecipe  is  the  initial  word  in  a  writ  of  the  king's  court,  as  a  writ  of 
right ;  and  Braoton  says  the  clause  only  refers  to  writs  of  right  (Bracton,  fol.  281). 
The  clause  seems  to  have  been  aimed  at  the  practice  of  serving  writs  in  the  king's 
court  when  the  suit  should  have  been  brought  in  the  court  of  the  lord  of  whom  the 
lands 'were  held,  whereby  he  lost  ihe  profits.  It  will  be  observed  that  the  words  are 
"praecipe  de  capite"  which  latter  words,  added  in  the  third  chapter  of  Henry  III., 
implied  that  the  land  was  held  of  the  king  in  chief,  or  otherwise  the  suit  should  first 
be  brought  in  the  court  of  the  lord  of  whom  the  land  was  held,  and  hence  Lord  Coke 
suggests  that  to  carry  out  the  clause  there  ought  to  have  been  an  oath  required  of 
the  truth  of  this  recital  in  the  writ.  The  object  was  to  prevent  injuries  to  the  lords 
under  colour  of  the  writ  falsely  issued.  , 

'  Vide  ante,  172. 


288  HENRY  III.  [chap.  V. 

That  this  provision  was  aimed  only  at  writs  of  right,  and  not  at 
other  prcecipes,  is  expressly  declared  by  Bracton.^ 

These  were  the  regulations  ordained  for  the  settlement  and  im- 
provement of  our  law  relative  to  property,  and  the  administration 
of  civil  justice.  Some  few  provisions  were  made  regarding  our 
criminal  law,  though  not  of  the  same  magnitude  with  the  former. 

As  the  distribution  of  justice,  particularly  that  which  concerns 
Sheriff's  criminal  the  Hves  and  persons  of  individuals,  should  be  in 
judicature.  the  liauds  of  persous  not  only  of  discretion  and  judg- 
ment, but  also  well  versed  in  the  law,  it  was  thought  proper  to 
ordain,^  that  no  sheriff,  constable,  coroner,  or  other  bailiff  of  the 
king,  should  hold  pleas  of  the  crown  (a)  :  it  is  held,  that^  by  this  pro- 
vision, the  authority  of  the  sheriff  to  hear  and  determine  theft  and 

(as)  The  comment  of  the  Mirror  upon  this  is,  "  The  chapter  which  forbiddeth 
sheriff,  coroners,  or  bailiffs  to  hold  pleas  of  the  crown,  seemeth  not  needful,  for 
appeals  of  felony  are  not  here  to  be  brought  before  coroners,  and  the  exigents  and 
judgments  pronounced  ;  and,  therefore,  this  point  had  need  to  have  had  more  words 
to  have  expressed  the  meaning  of  it,"  (Mirror,  c.  v.).  This,  no  doubt,  means  that 
the  coroner  did  not  try  criminals  as  sheriffs  did.  Our  author  seems  to  have  supposed 
that  the  article  did  not  apply  to  pleas  triable  before  the  sheriff,  as  though  a  plea  of 
the  crown  could  not  be  tried  before  the  sheriff ;  but  the  sheriff  was  the  kmg's  criminal 
judge,  and,  therefore,-  Glanville  includes  theft  among  pleas  of  the  crown,  though,  as 
his  book  was  confined  to  the  curia  regis,  he  did  not  enter  further  mto  the  practice  of 
the  various  counties  differing  in  their  courts.  The  object  of  this  clause  in  the  Charter 
was  to  secure  that  men  should  be  tried  before  regular  judges,  the  king's  justices  sent 
down  into  the  counties,  who,  being  men  more  devoted  to  the  law  as  a  study  and  pro- 
fession, were  naturally  more  relied  upon.  This  clause,  therefore,  marks  an  era  in  the 
history  of  the  law,  so  far  as  regards  the  criminal  judicature,  as  other  clauses  do  with 
reference  to  the  civil  judicature.  That  many  grievous  mistakes  were  made  in  the 
administration  of  criminal  justice,  through  ignorance  of  the  law,  in  these  days,  is  clear 
from  other  passages  in  the  Mirror.  There,  among  the  "  abuses  "  of  the  law,  men- 
tioned in  the  chapter  under  that  head,  are  these :— "  It  is  an  abuse  that  a  man  who 
hath  done  manslaughter  of  necessity,  or  with  the  peace,  or  not  feloniously,  is  detained 
and  kept  in  prison  until,  he  hath  purchased  the  king's  charter  of  pardon,  as  (i.e.,  as  it 
is)  for  his  chance.  It  is  an  abuse  to  hold  the  movable  goods  of  fugitives  from 
justice,  forfeited  before  they  be  attainted  of  the  felony,  by  outlawry  or  otherwise. 
It  is  an  abuse  to  outlaw  a  man  before  it  hath  been  confirmed  by  oaths  of  neighbours. 
It  is  an  abuse  to  suffer  a  man  attainted  of  felony  to  be  an  approver,  and  to  have  a 
voice  as  a  true  man.  It  is  an  abuse  that  others  reverse  the  appeals  of  approvers,  than 
coroners,  and  that  they  are  suffered  to  appeal  oftener  than  once,  or  falsely.  It  is  an 
abuse  to  bring  the  appeal  elsewhere  than  before  the  coroner  of  the  county,  and  that 
appeareth  by  the  writ  of  appeal  aa  a  writ  grounded  upon  error,"  (so  that  the  other 
passage,  the  comment  on  the  Charter,  seems  an  ert-or).  "  It  is  an  abuse  to  determine  the 
appeals  of  felony  by  ordinary  judges,  suitors,"  i.e.,  the  freeholders  in  the  county  court, 
where  the  sheriff  sat  as  judge  in  crown  cases,  so  that  this  seems  just  the  evil  intended 
to  be  remedied  by  the  Charter.  "  It  is  an  abuse  to  make  a  man  to  answer  to  the  king's 
suit  when  he  is  not  indicted  or  appealed.  It  is  an  abuse  to  imprison  any  other  than 
a  man  indicted  or  appealed,  without  a  special  warrant.  It  is  an  abuse  that  justices 
and  their  officers  who  kill  people  by  false  judgment,  are  not  destroyed  like  other 
murderers,  which,  it  is  said,  king  Alfred  caused  to  be  done,  who  caused  forty-four 
justices,  in  one  year,  to  be  hanged  as  murderers  for  their  false  judgment.  It  is  an 
abuse  that  a  man  be  accused  of  life  and  murder  without  suit  or  indictment.  It  is  an 
abuse  that  the  justices  show  not  the  indictment  to  those  who  are  indicted  if  they 
require  the  same.  It  is  an  abuse  that  rape  is  a  mortal  offence."  It  is  manifest  that 
there  was  trial  by  jury  ;  for  it  is  said,  "it  is  an  abuse  to  compel  jurors,  witnesses,  to 
say  that  which  they  Imew  not.  It  is  an  abuse  that  one  examined  the  jurors  though 
they  find  at  least  two  to  agree."  It  is  also  said  that  "  it  is  an  abuse  to  adjudge  a  man 
to  death,  by  smtors,  if  not  in  cases  so  known  that  there  need  no  answer."  Yet  it  is  also 
'  Bract,  fol.  281.  '  Oh.  17.  2  Inst.  32. 
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other  felonies  was  entirely  taken  away.  But  this  alteration  could 
not  have  been  made  by  force  of  this  statute  alone ;  it  must  be  re- 
membered, that,  in  the  time  of  Glanville,  theft  was  not  among  the 
placita  coronce  (a),  but  was  tried  by  the  sheriff.  In  the  time  of 
Bracton,  we  find  it  was  reckoned  among  the  placita  corcmce;  and 
this  change  of  its  nature  was  necessary,  before  the  present  clause 
of  Magna  Oharta  could  have  the  effect  of  removing  it  from  the 
jurisdiction  of  the  sheriff,  as  a  plea  of  the  crown.  Whether  this 
new  denomination  took  place  before  or  after  the  passing  of  Magna 
Oharta,  or  in  what  period  between  the  times  of  Glanville  and 
Bracton,  it  is  not  easy  or  necessary  to  determine.     This  provision 

said,  "it  is  an  abuse  that  the  justices  drive  a  true  man  to  be  tried  by  his  country  when 
he  preferreth  to  defend  himself  against  the  approver  by  battle."  Whence  it  appears 
that  trial  by  jury  was  not  yet  thoroughly  understood,  as  we  have  it,  as  a  trial  by 
evidence,  but  merely  from  personal  knowledge  ;  so  that,  if  the  jurors  did  not  happen 
to  know  anything  of  the  caae,  they  were  in  great  perplexity.  And  the  course  taken 
when  they  were  in  doubt  was,  it  is  evident,  to  "  examine  "  them  and  see  if  they  could 
be  brought  to  agree.  This  opened  a  door  for  influence  on  the  part  of  the  judge,  and 
hence  one  of  the  abuses  complained  of.  In  another  place  it  is  said  that  in  doufctful 
cases  we  ought  to  save  rather  than  to  condemn  ;  but  a  case  is  put  of  a  judge  who  in 
such  a  case  condemned  the  man.  It  will  be  observed,  it  is  said  to  be  an  abuse  that 
a  man  should  be  judged  to  death  by  suitors ;  now  these  were  the  suitors  at  the 
county  court,  where  the  sheriff  sat  as  criminal  judge,  and  that  illustrates  the  meaning 
of  the  above  clause  in  the  Charter,  and  the  mischief  it  was  intended  to  meet.  From 
other  parts  of  the  Mirror  it  is  apparent  that  there  were  grievous  mischiefs  through 
ignorance  of  those  who  tried  criminal  cases.  Thus,  in  the  chapter  on  murder,  it  is 
said,  "ye  are  to  distinguish  from  other  manslayers,  as  of  jurors,  justices,  witnesses,"  &o. 
"  Judges  judge  men  falsely  to  death  wittingly,  and  sometimes  out  of  ignorance ;  in  the 
first  case  they  are  murderers,  and  are  to  be  hanged  by  judgment ;  and  In  the  second 
place,  ye  are  to  distinguish,  for  one  manner  of  ignorance  excuseth,  and  another 
kind  that  doth  not  excuse,  and  note  that  ignorance  itself  is  no  offence.  The  judge 
doth  not  offend  so  much  that  he  doth  not  know  the  law,  but  in  foolishly  undertaking 
upon  him  to  judge  foolishly  or  falsely.  And  that  which  is  said  of  justices  is  to  be 
intended  also  of  jurors,  and  of  witnesses  in  cases  notorious  "  (o.  ii.  s.  16).  It  is  to  be 
observed  that  the  sheriffs  would  come  under  the  general  term  justices,  and  indeed,  in 
the  time  before  the  Charter,  the  sheriff  often  was  one  of  the  justices  of  the  king. 
With  respect  to  the  word  "  constables,"  it  must  not  be  supposed  that  the  ordinary 
officers  of  the  peace  are  intended,  but  the  constables  of  castles,  of  which  there  were, 
in  the  time  of  Henry,  upwards  of  a  thousand.  The  whole  country  was  covered  with 
these  fortresses,  wMch,  as  described  by  the  chronicles,  were  too  often  "dens  of 
thieves,"  the  owners  and  their  officers  being  generally  plunderers  of  the  people.  .The 
castles  were  always  on  manors,  and  Quizot  points  out  how,  in  the  Middle  Ages,  the 
"  villas "  had  changed  into  castles.  The  lord  of  manors  had  criminal  and  civil 
jurisdiction  within  their  manors,  and  hence  the  constables  held  trials  of  pleas  of  the 
crown,  that  is,  of  criminal  charges,  within  their  manors,  as  the  sheriffs  did  within  the 
counties.  And  so  of  the  stewards  or  bailiffs  in  manors,  not  castles.  These  officers 
were  all  the  more  dangerous,  because  as  their  fortresses  were  very  secure  places,  and 
so  convenient  for  prisons,  they  often  had  the  keeping  of  prisoners  charged  with 
crimes  in  the  counties.  Hence  they  possessed  powers  very  liable  to  be  abused, 
and  which  were  abused  to  purposes  of  horrible  oppression.  Hence,  long  after  the 
Charter,  and  when,  after  the  justices  of  the  peace  were  established,  these  functionaries 
got  themselves  put  into  the  commission  of  the  peace,  the  abuses  they  committed  were 
thus  described  in  a  statute  (5  Henry  IV.  c.  10),  by  which  it  was  recited  that  constables 
of  castles  by  colour  of  their  commissions  take  people,  to  whom  they  bear  ill  will,  and 
imprison  them  withiu  their  castles,  till  they  have  made  fine  and  ransom  with  the 
constables  for  their  deliverance.  It  may  be  imagined  how  desirable  it  was  to  deprive 
this  class  of  functionaries  of  the  dangerous  power  of  trying  their  prisoners ;  and  henca 
the  necessity  for  the  present  enactment,  one  of  the  most  important  to  the  people  of 
any  to  be  found  in  the  Charter. 

(a)  This  is  a  mistake.    It  was  a  plea  of  the  crown,  though  so  tried. 

T 
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lias  been  construed  to  apply  only  to  hearing  and  determining ;  and 
therefore  it  was  held,  that  the  sheriff's  power  to  take  indictments 
of  felonies  and  misdemeanours,  as  well  as  the  coroner's  to  take 
appeals,  still  remained  unimpeached;  and  in  truth  both  were 
exercised  for  many  years  after,  till  a  particular  statute  ^  was  made 
to  abolish  the  last  remains  of  the  criminal  jurisdiction  belonging  to 
these  ancient  common-law  judges. 

It  was  declared,  that  a  woman  should  not  bring  any  appeal  of 
death,  except  of  the  death  of  her  husband,  in  the  following  words  :2 
"  No  one  shall  be  taken  or  imprisoned  on  account  of  the  appeal  of 
a  woman  brought  for  the  death  of  a  man,  except  for  the  death  of 
her  husband ; "  which  is  one,  among  many  other  articles  of  thia 
statute,  that  is  only  a  confirmation  of  the  common  law.^ 

The  writ  de  odio  et  atid  was  rendered  more  attainable  than  it 
The  writ  (ie  had  hitherto  been.  It  was  ordained  that  this  writ, 
odio  et  atid.  in  future,  should  issue  gratis,  and  should  never  be 
denied*  (a).  This  is  the  first  mention  of  this  writ  by  name,  though 
it  has  been  alluded  to  in  a  former  part  of  this  history.5  This  writ 
was  one  of  the  great  securities  of  personal  liberty  in  those  days.  It 
was  a  rule,  that  a  person  committed  to  custody  on  a  charge  of 
homicide,  should  not  be  bailed  by  any  other  authority  than  that  of 
the  king's  writ ;  but  to  relieve  a  person  from  the  misfortune  of 
lying  in  prison  till  the  coming  of  the  justices  in  eyre,  this  writ  used 
to  be  directed  to' the  sheriff,  commanding  him  to  make  inquisition, 
by  the  oaths  of  lawful  men,  whether  the  party  in  prison  was  charged 
through  malice,  utriim  rettatus  sit  odio  et  atid  ;  and  if  it  was  found 
that  he  was  accused  odio  et  atid,  and  that  he  was  not  guilty,  or 
that  he  did  the  fact  se  defendemio,  or  per  infortunium,  yet  the 
sheriff,  by  this  writ,  had  no  authority  to  bail  him  ;  but  the  party 
was  then  to  sue  a  writ  of  tradas  in  ballium,  directed  to  the  sheriff ; 
whereby  he  was  commanded,  that,  if  the  prisoner  found  twelve  good 
and  lawful  men  of  the  county  who  would  be  mainpernors  for  him, 

(o.)  Glanville  says,  that  persons  accused  of  murder  were  not  discharged  upon 
pledges  (or  bail),  unless  by  the  king's  particular  prerogative  (lib.  xiv.  o.  2),  which  is 
supposed  to  allude  to  this  writ.  The  comment  of  the  Mirror  upon  this  clause  is, 
that  the  provision  that  it  be  granted  freely,  ought  to  extend  to  all  remedial  writs, 
and  that  the  writ  ought  to  extend,  not  only  to  felonies  of  murder,  but  to  all  felonies, 
and  not  only  in  appeals,  but  in  indictments  (c.  v.  a.  2);  and  elsewhere  it  is  said  to  be 
an  abuse  that  the  writ  takes  place  only  in  cases  of  murder ;  but  it  is  also  said  that  it 
is  an  abuse  that  it  lieth  for  indictees — i.e.,  after  indictment  found;  and,  it  is  added, 
that  it  is  an  abuse  that  appellees  or  indictees  of  mortal  crime  are  got  out  of  prison 
by  bail ;  and  again,  it  is  said  to  be  an  abuse  to  let  to  bail  a  man  indicted  of  a  mortal 
offence  by  pledges  {Hid.  17).  The  effect  of  all  this  appears  to  be,  that  the  remedy,  by 
judicial  inquiry,  ought  to  be  available  in  any  case,  before  indictment  found,  where  the 
charge  was  found  groundless  en  such  inquiry  ;  but  that,  without  it,  not  in  any;  nor 
after  indictment  found ;  and  that  is,  in  effect,  what  the  law  really  is. 

1 1  Bdw.  IV.,  c.  2.  2  Oh.  34. 

» lord  Coke,  in  his  Commentary  on  this  chapter,  has  laid  it  down  that  a  woman 
before  this  statute  might  have'an  appeal  of  the  death  of  any  of  her  ancestors  •  but  this 
opinion  seems  to  have  no  foundation,  and  what  has  been  laid  before  the  reader  in 
another  place,  shows  the  law  to  have  been  quite  otherwise.  Vide  ante,  199  200  2 
Inst.  68.  *  Oh.  26.  6  Tide  ante,  198. 
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thenheshould  deliver  him  in  bail  to  those  twelve.  The  writ,  or 
inquisition  de  odio  et  atid,  had  a  clause  in  it,  nisi  indictatus  vel 
appellatus  Jiterit  coram  j'-ustitiariis  ultimo  itinerantibus  ;  so  that 
the  inquisition  was  not  in  such  case  to  be  taken,  i  We  see  how 
important  it  was,  that  this  writ  should  be  attainable  with  as  little 
expense  and  trouble  as  possible,  to  avoid  the  oppression  of  malicious 
prosecutors. 

As  to  the  forfeiture  and  escheat  of  lands  for  felony,  it  was  de- 
clared, that  the  king  would  not  hold  them  for  more  than  a  year 
and  a  day,  and  then  they  should  go  to  the  lords  of  the  fee  ;2  which 
was  nothing  more  than  the  language  of  the  law  before.3 

It  was  declared,  that  escuage  should  be  taken*  as  it  was  wont  in 
the  reiga  of  Henry  II.  This  is  the  last  provision  of  this  famous 
charter  ;  and  is  followed  by  some  general  declarations  arid  renunci- 
ations dictated  by  the  solemnity  of  the  occasion.  The  liberties  and 
free  customs  belonging  to  all  persons,  spiritual  or  temporal,  are 
saved;  and  the  king  declares,  that  "  all  the  customs  and  liberties 
aforesaid,  which  we  have  granted  to  be  holden  within  this  our 
realm,  as  much  as  appertaineth  to  us  and  our  heirs,  we  shall  observe ; 
and  all  men  of  this  our  realm,  as  well  spiritual  as  temporal,  as 
much  as  in  them  is,  shall  observe  the  same  against  all  persons  in 
like  wise."  For  this  grant  of  their  liberties,  the  barons,  bishops, 
knights,  freeholders,  and  other  subjects,  granted  a  subsidy ;  and 
then,  says  the  king,  "  we  have  granted  to  them,  for  us  and  our 
heirs,  that  neither  we  nor  our  heirs  shall  attempt  to  do  anything 
whereby  the  liberties  contained  in  this  charter  may  be  infringed 
and  broken.  And  if  anything  should  be  done  by  any  one  contrary 
thereto,  it  shall  be  held  of  no  force  or  effect"  (a). 

To  these  solemn  and  repeated  declarations  respecting  the  sanctity 
of  this  charter  of  liberties,  is  added  hiis  testihus,  containing  a  list 
of  the  greatest  names  in  the  kingdom :  for  as  in  these  times  no 

(a)  It  is  very  remarkable  that  upon  this  clause  there  is  no  commentary  in  the 
Mirror,  which  supports  the  impression  that  the  writer  belonged  to  the  body  of  the 
people,  and  therefore  attached  more  importance  to  those  provisions  which  appear  to 
relate  to  them  than  to  those  which  a£Fected  the  barons  and  knights.  The  history, 
however,  of  this  clause  is  extremely  interesting,  on  account  of  the  important  bearing 
of  the  subject  upon  the  rise  of  our  representative  institutions.  It  has  already  been 
seen,  in  the  comments  on  the  charter  of  Henry  II.,  that  "  scutage"  was  an  incident 
of  military  tenure,  and  a  kind  of  composition  for  non-attendance  in  war.  This  clause 
simply  provides  that  it  should  be  assessed  at  a  reasonable  amount,  as  under  the 
charter  of  Henry  II.  But  the  clause  in  the  charter  of  John  contained  the  import- 
ant condition,  that  it  should  only  be  imposed  by  the  common  council  of  the  realm. 
This,  however,  was  left  out  of  the  present  charter  ;  but  in  the  charter  of  Edward  I. 
it  was  again  inserted,  and  this  was  followed  by  various  statutes,  which  declared  that 
the  king  should  take  no  talliages,  scutnges,  or  aids,  but  by  the  consent  of  the  com- 
mon council  of  the  realm,  which,  being  for  this  purpose,  made  representative — in 
effect  created  a  Parliament.  Scutage  thus  became  virtually  merged  in  subsidies,  and 
the  last  scutage  levied  was  in  the  reign  of  Edward  II.  Thus,  as  Blackstone  observes, 
the  levying  of  scutage  by  the  consent  of  the  council  of  the  realm  became  the  ground- 
work of  all  the  fixed' taxation  of  the  kingdom — first  for  subsidies,  and  then  for  the 
land-tax,  its  modem  substitute.  And  the  development  of  the  great  principle  just^ 
asserted  as  to  scutage  led  to  the  constitution  of  our  parliament. 

'  Bract.  122,  b.  123,  a.b.  »  Ch.  22.  »  Vide  ante,  120.  «  Ch.  37. 
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grant  of  franchises,  privileges,  lands,  or  inheritances  passed  from 
the  king  but  by  the  advice  of  his  council,  expressed  under  Mis 
testibus,  this  was  thereby  rendered  an  act  of  the  king,  attended 
with  every  formality  that  could  possibly  render  it  binding,  In  this 
consideration  of  it,  it  is  properly  charta,  or  a  charter ;  though  in 
that  form  it  received  likewise  the  authority  of  parliament.  To  the 
end  of  the  charter,  as  it  stands  in  the  statute-book,  is  subjoined  the 
confirmation  of  it  before  mentioned  to  have  been  made  in  the  25th 
year  of  Edward  I. 

The  Charta  de  Foresta  is  likewise  taken  from  the  roll  of  25 
Charta  de  Fo-  Edward  I.  and  has  a  confirmation  of  that  date  prefixed 
restft.  to  it,  similar  to  that  prefixed  to  Magna  Charta.  This 
charter,  though  of  infinite  importance  at  the  time  it  was  made, 
contains  in  it  nothing  interesting  to  a  modern  lawyer,  any  further 
than  as  it  gives  some  specimen  of  the  nature  of  the  institution  of 
Forest  Law,  and  the  burthens  thereby  brought  on  the  subject.  In 
this  light,  the  Charter  of  the  Forest  is  a  curious  remain  of  ancient 
legislation.     It  contains  sixteen  chapters. 

The  first  chapter  of  this  charter  directed  that  all  forests  which 
had  been  afforested  by  Henry  II.  should  be  viewed  by  good  and 
lawful  men  ;  and  if  it  was  proved  that  he  had  any  woods,  except 
the  demesne,  turned  into  forest,  to  the  prejudice  of  the  owner's 
wood,  it  was  to  be  forthwith  disafforested ;  but  the  royal  woods 
that  had  been  made  forest  by  that  king,  were  still  to  remain,  with 
a  saving  of  the  common  of  herbage,  and  other  things  which  any  one 
was  before  accustomed  to  have.i  This  was  the  provision  in  relation 
to  the  forests  made  by  Henry  II.  As  to  those  made  by  the  kings 
Eichard  and  John,  they,  unless  they  were  in  the  king's  own  de- 
mesnes, were  to  be  forthwith  disafforested.  2  The  charter  directed, 
that  all  archbishops,  bishops,  abbots,  priors,  earls,  barons,  knights, 
and  free  tenants,  having  woods  in  forests,  should  have  them  as 
they  enjoyed  them  at  the  first  coronation  of  Henry  II.,  and  should 
be  quit  of  all  purprestures,  wastes,  and  assarts,  made  therein  before 
the  second  year  of  Henry  III.3  Thus  far  were  limits  fixed  to  the 
extent  of  forests ;  and  after  these  provisions  a  clause  is  added,  by 
which  all  offences  therein  were  pardoned. 

In  point  of  regulation  it  was  ordained,  that  regarders,  or  rangers, 
should  go  through  the  forest  to  make  their  regard  or  range,  as  was 
the  usage  before  the  first  coronation  of  Henry  II.*  The  inquisition, 
or  view  for  the  lawing  or  expeditation  of  dogs,  was  to  be  had  when 
the  range  was  made,  that  is,  from  three  years  to  three  years ;  and 
then  it  was  to  be  done  by  the  view  and  testimony  of  lawful  men, 
and  not  otherwise.  A  person  whose  dog  was  found  not  lawed,  was' 
to  pay  three  shillings.  No  ox  was  to  be  taken  for  lamng,  as  had 
been  before  customary  ;  but  the  old  law  in  this  point  of  expedita- 
tion was  to  be  observed,  namely,  that  three  claws  of  the  fore-foot 
should  be  cut  off  by  the  skin :  and,  after  all,  this  expeditation  was 

'Ch.  1  'Ibid.  3  *Ihid.i.  *  Ibid.  5. 
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to  be  performed  only  in  such  places  where  it  had  been  customary 
before  the  first  coronation  of  Henry  II.  i  It  was  ordained  that  no 
forester,  or  bedel,  should  make  scotal,  or  gather  gerbe,  oats,  or  any 
cora2  whatever,  nor_  any  lambs,'  or  pigs  ;  nor  make  any  gathering 
at  all,  but  upon  the  view  and  oath  of  twelve  rangers,  when  they  were 
making  their  range.  Such  a  number  of  foresters  was  to  be  assigned, 
as  should  be  thought  necessary  for  keeping  the  forest.^  It  was 
permitted  to  every  freeman  to  agist  his  own  wood,  and  to  take  his 
pannage  within  the  king's  forest;  and  for  that  purpose  he  might 
freely  drive  his  swine  through  the  king's  demesne  woods ;  and  if 
they  should  lie  one  night  in  the  forest,  it  should  be  no  pretence  for 
exacting,  on  that  account,  anything  from  the  owner.*  Besides  the 
above  use  of  their  own  woods,  freemen  were  permitted  to  make  in 
their  woods,  land,  or  water  within  the  forest,  mills,  springs,  pools, 
marlpits,  dikes,  or  arable  grounds,  so  as  they  did  not  enclose  such 
arable  ground,  nor  cause  a  nuisance  to  any  of  their  neighbours ;  5 
they  might  also  have  eyries  of  hawks,  sparrow-hawks,  falcons,  eagles, 
and  herons,  as  likewise  the  honey  found  in  their  own  woods.^  Thus 
was  a  degree  of  relaxation  given  to  the  rigorous  ordinances  of 
William  the  Conqueror,  who  had  appropriated  the  lands  of  others 
to  the  purpose  of  making  them  forest ;  the  owners  thereof  were  now 
admitted  into  a  sort  of  partial  enjoyment  of  their  own  property. 

It  was  permitted  that  any  archbishop,  bishop,  earl,  or  baron, 
coming  to  the  king,  at  his  command,  and  passing  through  the 
forest,  might  take  and  kill  one  or  two  of  the  king's  deer,  by  view 
of  the  forester  if  he  was  present ;  if  not,  then  he  might  do  it  upon 
the  blowing  of  a  horn,  that  it  might  not  look  like  a  theft.  The 
same  might  be  done  when  they  returned.^  No  forester,  except 
such  as  was  a  forester  in  fee,  paying  a  farm  for  his  bailiwick,  was 
to  take  any  chiminage,  as  it  was  called^  or  toll  for  passing  through 
the  forest ;  but  a  forester  in  fee,  as  aforesaid,  might  take  one  penny 
every  half-year  for  a  cart,  and  a  halfpenny  for  a  horse  bearing  a 
burthen  ;  and  that  only  of  such  as  came  through  by  licence  to  buy 
bushes,  timber,  bark,  and  coal,  to  sell  again.  Those  who  carried 
brush,  bark,  and  coal  upon  their  backs  were  to  pay  no  chiminage, 
though  it  was  for  sale,  except  they  took  it  within  the  king's 
demesnes.  8 

Part  of  this  charter  consisted  of  matters  relating  to  the  judicature 
of  the  forest.  It  was  ordained,  that  persons  dwelling  The  judicature 
out  of  the  forest  should  not  be  obliged  to  appear  before  <>*  *^^  forest. 
the  justices  of  the  forest,  upon  the  common  or  general  summons  ; 
but  only  when  they  were  impleaded  there,  or  were  pledges  for  others 
who  were  attached  for  the  forest.  ^  Swainmotes  (which  were  the 
courts  next  below  those  of  the  justices  of  the  forest)  were  to  be  held 
only  three  times  in  the  year  ;  that  is,  the  first  at  fifteen  days  before 
Michaelmas,  when  the  agistors  came  together  to  take  agistment  in 

Ch.  6.  =  Bladum.  » Ch.  7.  *  Jbid.  9.  » Ibid.  12. 

ibid.  13.  '  Ibid.  IL  '  Ibid.  14.  »  Ibid.  2. 
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the  demesne  woods ;  the  second  was  to  be  about  the  feast  of  St 
ilfar^OT,  when  the  agistors  were  to  receive  pannage:  and  to  these 
two  swainmotes  were  to  come  the  foresters,  verderors,  and  agistors, 
and  no  others.  The  third  swainmote  was  to  be  held  fifteen  days 
before  St  John  Baptist  ;  and  this  was  pro  foenatione  bestiarum; 
to  this  were  to  come  the  verderors,  and  foresters,  and  no  others ; 
and  the  attendance  of  such  persons  might  be  compelled  by  distress. 
It  was  moreover  directed,  that  every  forty  days  throughout  the 
year,  the  foresters  and  verderors  should  meet  to  see  the  attachments 
of  the  forest,  tarn  de  viridi  qudm  de  venatione,  as  well  for  vert  as 
venison,  by  the  presentment  of  the  same  foresters. 

Swainmotes  were  to  be  kept  in  those  counties  only  where  they 
had  used  to  be  held.^  Further,  no  constable,  castellan,  or  other, 
was  to  hold  plea  of  the  forest,  whether  of  vert  or  venison  (which 
was  a  prohibition  similar  to,  and  founded  on  a  like  policy  with  one 
in  Magna  Charta  about  theft) ;  but  every  forester  in  fee  was  to 
attach  pleas  of  the  forest,  as  well  for  vert  as  venison,  and  present 
them  to  the  verderors  of  provinces  ;  and  after  they  had  been  en- 
rolled and  sealed  with  the  seal  of  the  verderors,  they  were  to  be 
presented  to  the  chief  forester,  or,  as  he  was  afterwards  called,  the 
chief  justice  of  the  forest,  when  he  came  into  those  parts  to  hold  the 
pleas  of  the  forest,  and  were  to  be  determined  before 
urns  men  s.  j^j^jj  2  The  punishments  for  breach  of  the  forest  law 
were  greatly  mitigated.  It  was  ordained,  that  no  man  should 
thenceforth  lose  either  life  or  limb  ^  for  Jiurding  deer;  but  if  a 
man  was  convicted  of  taking  venison,  he  was  to  make  a  grievous 
fine ;  and  if  he  had  nothing  to  pay,  he  was  to  be  imprisoned  a  year 
and  a  day,  and  then  discharged  upon  pledges ;  which  if  he  could 
not  find,  he  was  to  abjure  the  realm.*  Such  were  the  tender 
mercies  of  the  forest  laws!  Besides  such  qualifications  of  this 
rigorous  system,  it  was  ordained  that  those  who,  between  the  time 
of  Henry  II.  and  this  king's  coronation,  had  been  outlawed  for  the 
forest  only,  should  be  in  the  king's  peace,  without  any  hindrance 
or  danger,  m  as  they  found  good  pledges  that  they  would  not  again 
trespass  within  the  forest.5 

These  were  the  regulations  made  by  the  Charter  of  the  Forest ; 
which  concludes  with  a  saving  clause  in  favour  of  the  liberties  and 
free  customs  claimed  by  any  one,  as  well  within  the  forest  as  with- 
out, in  warrens  and  other  places,  which  they  enjoyed  before  that 
time.  To  the  whole  is  subjoined  a  like  confirmation  as  that  to 
Magna  Charta,  in  the  25th  year  of  Edward  I. 

Many  copies  of  the  Great  Charter  and  Charter  of  the  Forest 
were  put  under  the  great  seal,  and  sent  to  the  archbishops,  bishops, 
and  other  dignified  ecclesiastics,  to  be  safely  kept;  one  of  which 
remained  in  Lambeth  Palace  till  a  very  late  period.^    It  is  said, 

1  Ch.  8.       _        '  Ibid.  16.  '  p^  venatione.  *  Oil.  10.  «  Ibid.  15. 

«  It  is  mentioned  by  Bishop  Burnet  to  have  been  among  the  papers  of  Archbishop 
Laud. 
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however,  that  Henry,  when  he  came  of  age,  cancelled,  in  a  solemn 
manner,  both  those  charters  at  a  great  council  held  at  Oxford ;  and 
that  he  did  this  by  the  advice  of  Hubert  de  Burgh,  chief  justiciary, 
who  of  all  the  temporal  lords,  was  the  first  witness  to  both  the 
charters.  Notwithstanding  this,  we  find  in  the  38th  year  of  this 
reign,  a.d.  1254,  a  solemn  assembly  was  held  in  the  great  hall  at 
Westminster,  in  the  presence  of  the  king,  when  the  archbishop  of 
Canterbury  and  the  other  bishops,  apparelled  in  their  pontificals, 
with  tapers  burning,  denounced  a  sentence  of  excom-  charters  oon- 
munication  against  the  breakers  of  the  liberties  of  the  firmed, 
church  and  of  the  realm,  and  particularly  those  contained  in  the 
Great  Charter  and  Charter  of  the  Forest ;  and  not  only  against 
those  who  broke  them,  but  also  against  those  who  made  statutes 
contrary  thereto,  or  who  should  observe  them  when  made,  or  pre- 
sume to  pass  any  judgment  against  them  ;  all  which  persons  were 
to  be  considered  as  ipso  facto  excommunicated  ;  and  if  any  igno- 
rantly  offended  therein,  and,  being  admonished,  did  not  reform 
within  fifteen  days,  and  make  satisfaction  to  the  ordinary,  he  was 
to  be  involved  in  that  sentence.!  We  shall  see,  in  the  succeeding 
reigns,  how  often  these  two  charters  were  solemnly  recognised  and 
confirmed  both  by  the  king  and  parliament. 

The  first  public  act  which  presents  itself  in  the  statute-book 
after  the  two  charters,  is  the  Statutum  Hibernice  de  statutum  m- 
cohceredibus,  14  Henry  III.,  which,  from  a  considera-  bemiw. 
tion  of  the  matter  and  manner  of  it,  has  been  pronounced  not  to  be 
a  statute.2  In  the  form  of  it,  it  appears  to  be  an  instruction  given 
by  the  king  to  his  justices  in  Ireland,  directing  them  how  to  pro- 
ceed in  a  certain  point,  where  they  entertained  a  doubt.  It  seems, 
the  justices  itinerant  in  that  country  had  a  doubt,  when  land  de- 
scended to  sisters,  whether  the  younger  sisters  ought  to  hold  of  the 
eldest,  and  do  homage  to  her  for  their  several  portions,  or  of  the 
chief  lord,  and  do  homage  to  him ;  and  certain  knights  had  been 
sent  over  to  know  what  the  practice  was  in  England  in  such  a  case. 
The  following  is  stated  as  the  usage  of  England  at  that  time,  agree- 
ing with  what  is  laid  down  both  by  Glanville  and  Bracton.^  If 
any  one  holding  in  capite  died,  leaving  daughters  co-heiresses,  the 
king  had  always  received  homage  of  all  the  daughters,  and  every 
one  of  them  held  in  capite  of  the  king ;  and  accordingly,  if  they 
were  within  age,  the  king  had  ward  and  marriage  of  every  one. 
And  again,  if  the  deceased  was  tenant  to  any  other  lord,  and  the 
sisters  were  within  age,  the  lord  was  to  have  the  ward  and  marriage 
of  every  one ;  but  with  this  difi"erence,  that  the  eldest  only  was  to 
do  homage  for  herself  and  her  sisters;  and  when  the  younger 
sisters  came  of  age,  they  were  to  do  their  service  to  the  lord  of  the 
fee  by  the  hands  of,  their  eldest  sister ;  the  eldest,  however,  was  not 
on  that  account  to  exact  of  the  younger,  homage,  ward,  or  any  other 

1  Vide  Pickering's  Statutes.  *  Old.  Airidg.  Tit.  Bomage,  vide  vol.  ii.,  99. 

"  Vide  ante,  89. 
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mark  of  subjection ;  for  they  were  all  equal  an  consideration  of 
law,  and  deemed  as  one  heir  only  to  the  inheritance ;  and  should 
the  eldest  have  homage  of  her  sisters,  and  demand  wardship,  the 
inheritance  would  be  in  a  manner  divided,  so  that  the  eldest  sister 
would  be  simul  et  semel  seignioress,  and  tenant  of  the  inheritance, — 
that  is,  heiress  of  her  own  part  and  seignioress  to  her  sisters,  which' 
could  not  well  consist  together,  the  law  allowing  no  other  distinction 
to  the  eldest  sister  but  the  chief  mansion.  Besides,  if  the  eldest 
sister  should  receive  homage  of  the  younger,  she  would  be  seignioress 
to  them  all,  and  should  have  the  ward  of  them  and  their  heirs ; 
which  was  always  guarded  against  by  the  policy  of  the  law,  that 
never  entrusted  the  person  or  estate  of  a  minor  to  the  custody  of  a 
near  relation ;  which  is  the  very  reason  given  by  Bracton^  why  the 
younger  sisters  should  not  be  in  ward  to  the  eldest.  ^ 

The  other  statutes  made  in  this  reign  are  the  provisiones  or 
statutum  de  Merton,  20  Hen.  III.,  and  the  statute  de  anno  iissextili, 
21  Hen.  III.,  after  which  there  appears  none  till  the  51st  year  of 
this  king. 

The  statute  of  Merton  contains  eleven  chapters,  which  are  arranged 
statute  of  Mer-  '^ith  as  little  Order  as  those  of  Magna  Cliarta.  The 
ton.  several  alterations  or  confirmations  of  the  law  thereby 
made  were  as  follow.  We  have  just  seen  what  provision  had  been 
made  on  the  subject  of  ward  and  marriage  by  Magna  Charta.  To 
secure  lords  in  this  valuable  casualty,  it  was  now  further  ordained, 
that  when  heirs  were  forcibly  led  away,  or  detained  by  their  parents 
or  others,  in  order  to  marry  them,  every  layman  who  should  so 
marry  an  heir,  should  restore  to  the  lord  who  was  a  loser  thereby 
the  value  of  the  marriage ;  that  his  body  should  be  taken  and  im- 
prisoned till  he  had  made  such  amends ;  and  further,  till  he  had 
satisfied  the  king  for  the  trespass.  This  provision  related  to  heirs 
within  the  age  of  fourteen  ;  as  to  those  of  fourteen  or  above,  and 
under  full  age,  if  such  an  heir  married  of  his  own  accord  without 
his  lord's  licence,  to  defraud  him  of  his  marriage,  and  his  lord 
offered  him  reasonable  and  convenient  marriage  without  disparage- 
ment ;  it  was  ordained  that  the  lord  should  hold  the  land  beyond 
the  term  of  his  age  of  twenty-one  years,  till  he  had  received  the 
double  value  of  the  marriage,  according  to  the  estimation  of  lawful 
men,  or  according  to  the  value  of  any  marriage  that  might  have 
been  bond  fide  offered,  and  proved  of  a  certain  value  in  the  king's 
court. 

Thus  far  the  interest  of  lords  was  secured.  The  following  pro- 
vision was  to  protect  infants  against  an  abuse  of  this  authority  in 
their  lords.  If  any  lord  married  his  ward  to  a  villein  or  burgess 
where  she  would  be  disparaged,  the  ward  being  within  the  age  of 
fourteen,  and  so  not  able  to  consent,  then,  upon  the  complaint  of 

1  Bracton,  88. 

»  The  introduction  of  the  English  law  into  Ireland,  and  the  progress  it  made  there 
may  very  properly  become  an  object  of  consideration  in  another  place.  ' 
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the  friends,  the  lord  was  to  lose  the  wardship  till  the  heir  came  of 
age ;  and  the  profit  thereof  was  to  be  converted  to  the  use  of  the 
heir,  under  the  direction  of  her  friends.  But  if  the  heir  was  four- 
teen years  old  and  above,  so  as  to  be  by  law  of  capacity  to  consent 
to  the  marriage,  then  no  penalty  was  to  ensue.l  Again,  if  an  heir, 
of  whatever  age,  would  not  consent  to  marry  at  the  request  of  his 
lord,  he  was  not  to  be  compelled ;  but  when  he  came  of  age,  and 
before  he  received  his  land,  he  was  to  pay  his  lord  as  much  as  any 
would  have  given  for  the  marriage,  and  that  whether  he  would 
marry  or  not ;  for  as  the  marriage  of  an  heir  within  age  was  a  law- 
ful profit  to  the  lord,  he  was  not  to  be  wholly  deprived  of  it,  but 
was  to  be  recompensed  in  one  way  or  other.  2 

_  Some  further  provision  was  made  respecting  dower.  It  was  pro- 
vided by  Magna  Gharta,  that  widows  should  give  nothing  for  their 
dower ;  in  order  still  further  to  secure  to  them  a  ready  assignment 
of  dower,  it  was  now  ordained,  that  persons  convicted  of  deforcing 
widows  of  their  dower,  should  pay  in  damages  the  value  of  the 
dower,  from  the  death  of  the  husband  up  to  the  time  of  giving 
judgment  for  recovery  thereof ;  and  they  were  moreover  to  be  in 
misericordid  to  the  king.  3  Because  it  had  been  doubted,  whether, 
as  a  widow  received  her  dower  in  the  condition  it  was  when  her 
husband  died,  she  should  not  leave  it  in  like  manner  to  the  rever- 
sioner in  the  condition  it  was  at  her  death  ;  to  remove  this  doubt, 
it  was  ordained,  in  favour  of  widows,  that  they  might  bequeath  the 
crop  upon  their  lands  held  in  dower,  as  well  as  that  upon  their  other 
lands.4 

Usury,  which  we  have  before  seen  5  was  treated  with  little  lenity 
by  our  old  law,  was  now  put  under  a  particular  restraint.  It  was 
provided,  that  usury  should  not  run  against  any  person  within  age, 
from  the  death  of  his  ancestor,  whose  heir  he  was,  until  he  arrived 
at  his  full  age  ;  a  provision  which  was  dictated,  no  doubt,  by  the 
consideration  that  the  profits  of  the  infant's  lands  went  to  his 
guardian  during  the  wardship,  and  that  he  was  thereby  disabled 
from  paying  the  annual  interest.  This  new  regulation  was  to  be 
without  any  prejudice  to  the  principal  and  the  interest  which  had 
accured  in  the  lifetime  of  the  ancestor.  ^ 

A  provision  made  about  commons  of  pasture  was  of  great  import- 
ance to  lords  of  manors.     When  a  lord,  having  great    ^, 

,       .      J.  ,  T       -ii  ■     1  •  •    /•    S   ?  Of  commons. 

extent  of  waste  ground  within  his  manor,  mreolied  any 
one  of  parcels  of  arable  land,  it  was  usual  for  the  feoffee  to  have 
common  in  such  wastes,  as  incident  to  his  feoffment ;  and  this  was 
upon  very  good  reasons,  for  as  the  feoffee  could  not  plough  and 
manure  his  ground  without  beasts,  and  they  could  not  be  sustained 
without  pasture,  the  tenant  used  to  have  this  allowance  of  common 
for  his  beasts  of  the  plough  as  appendant  to  his  tenancy,  and  from 
thence  arose  common  appendant.    Eight  of  common,  therefore,  was 

1  Ch.  6.  'Ibid.  7.  '  Ibid.  1.  •  Ibid.  2.  »  Ante,  86. 

6  Ch.  5. 
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founded  upon  the  general  interest  of  agriculture,  and  the  particular 
one  of  the  lord,  whose  land  was  thereby  cultivated  and  improved. 
We  have  seeni  that  a  remedy  by  assize  had  been  devised  to  maintain 
tenants  in  possession  of  this  right,  but  it  seems  this  remedy  had 
been  pushed  too  far,  and  began  to  encroach  upon  the  demesne  and 
original  right  of  the  lord,  who  having  suffered  bis  tenants  to  range 
at  large  over  his  wastes,  for  which  he  had  not  yet  found  any  use, 
could  hardly  appropriate  any  part  thereof  without  the  imputation 
of  encroaching  on  his  tenants,  and  being  liable  to  an  assize  of  dis- 
seisin of  common  of  pasture.    To  prevent  such  usurpations  upon  the 
lord,  and  adjust  the  reasonable  claims  both  of  lord  and  tenant,  the 
following  regulation  was  made : — That  when  such  feoffees  brought 
an  assize  of  novel  disseisin  for  the  common  of  pasture,  and  it  was 
therein  recognised  before  the  justices  that  they  bad  as  much  pasture 
as  was  sufficient  for  their  freeholds,2  and  that  they  had  free  ingress 
and  egress  from  their  freehold  to  their  pasture,  then  the  person 
against  whom  the  assize  was  brought  should  go  quit  for  all  the 
lands,  wastes,  woods,  or  pasture,  which  he  had  converted  to  his 
own  use.     But  should  it  be  alleged  that  they  had  not  sufficient 
pasture  nor  sufficient  ingress  or  egress,  the  truth  thereof  was  to  be 
inquired  of  by  the  assize ;  and  if  it  was  found  as  alleged,  then  they 
were  to  recover  their  seisin  by  view  of  the  jurors,  and  the  disseisor 
was  to  be  amerced  as  in  other  cases  ^  («)■ 

The  administration  of  justice  was  aided  by  a  law  concerning 
repeated  disseisins,  or,  as  they  were  afterwards  called,  re-disseisins. 
It  was  ordained,  that  when  any  person  recovered  seisin  of  his  free- 
hold, before  the  justices  in  eyre,  by  assize  of  novel  disseisin,  or  by 
confession  of  the  disseisors,  and  seisin  had  been  delivered  by  the 
sheriff;  if  the  same  disseisors  again  disseised  the  same  tenant  of 
the  same  freehold,  and  were  convicted  thereof,  they  should  forthwith 
be  committed  to  prison  till  they  were  discharged  by  the  king  upon 
payment  of  a  fine.  The  way  of  bringing  such  contemners  of  the 
law  to  punishment  is  thus  directed  by  the  statute.  When  com- 
plaint was  made  at  the  king's  court,  the  parties  injured  were_  to 
have  the  king's  writ  directed  to  the  sheriff,  in  which  a  relation 
was  to  be  made  de  disseisind  facta  super  disseisinam,  of  a  disseisin 
upon  a  disseisin ;  and  the  sheriff  was  to  be  thereby  commanded, 
that  he,  taking  with  him  the  keepers  of  the  pleas  of  the  crown  * 
and  other  lawful  knights,  should  go  to  the  place  in  question,  and 
there,  in  their  presence,  by  the  first  jurors  and  other  neighbours 

{a)  The  comment  of  the  Mirror  upon  this  is ; — "  The  point  of  improvement  of 
wastes  is  culpable,  as  being  too  general ;  for  it  ought  to  distinRuish  of  commons ;  for 
in  some  places  the  commoners  are  enfeoffed  in  such  a  manner,  that  the  whole 
common  is  only  in  the  tenants  ;  so  that  the  lords  have  nothing  but  the  soil ;  and  in 
Bueh  case  the  statute  is  prejudicial  to  the  commoners,  and  repugnant  to  the  Great 
Charter,  which  willeth  that  none  be  cast  out  of  his  freehold  without  lawful  judg- 
ment' '  (Mirror,  c.  v.  s.  2).     But  it  only  applied  where  the  commoners  had  sufficient. 

'  Ante,  u.  4.  '  Ad  tenementa  sua.  '  Chap.  4. 

i  Vide  ante,  where  these  are  supposed  to  be  the  coroners  of  the  county. 
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and  lawful  men,  make  diligent  inquisition  of  the  matter ;  and  if  the 
party  was  convicted,  he  was  to  be  dealt  with  as  before  mentioned, 
if  not,  the  plaintiff  was  to  be  amerced.  The  sheriff  was  not  to 
entertain  such  a  plaint  without  the  king's  special  command,  uamely, 
by  writ.  What  is  here  said  of  lands  recovered  in  assize  of  novel 
disseisin,  extended  to  those  recovered  by  assize  of  mortauncestor, 
or  in  any  proceeding  ^erjMratam.i 

An  alteration  was  made  in  the  limitation  of  time  for  bringing 
certain  writs.  In  a  writ  of  right,  as  the  law  had  been  for  some 
years,  a  descent  might  be  conveyed  a  tempore  Henrici  regis  senioris; 
but  it  was  now  ordained  that  there  should  be  no  mention  of  so  dis- 
tant a  time,  but  only  d  tempore  Henrici  regis  avi  nostri  Writs 
of  mortauncestor,  de  nativis,  and  de  ingressu  (a  writ  which  had 
lately  sprung  up,  and  of  which  more  will  be  said  hereafter)  were 
not  to  exceed  ultimum  reditum  domini  regis  Johannis  patris  nostri 
in  Angliam,  king  John's  last  return  from  Ireland  into  England ; 
nor  writs  of  novel  disseisin,  primam  transfretationem  domini  regis 
Henrici,  qui  nunc  est,  in  Vasconiam.^ 

Before  another  chapter  of  this  statute  is  mentioned,  it  may  be 
convenient  to  recollect  that  there  were  two  kinds  of  suits ;  suit  real, 
as  it  was  afterwards  called,  and  suit  service.  Suit  real  was,  in  re- 
spect of  residence,  due  to  a  leet  or  tourn ;  suit  service  was,  by 
reason  of  tenure  of  land,  due  to  the  county,  hundred,  wapentake, 
or  manor,  whereunto  a  court  baron  was  incident.  Every  one  who 
held  by  suit  service  was  required  to  appear  in  person,  because  the 
suitors  were  judges  in  those  courts ;  and  if  he  did  not,  he  would  be 
amerced ,' which  was  a  heavy  grievance;  for  it  might  happen  that 
he  had  lands  within  divers  of  those  seigniories,  and  the  courts  might 
all  be  kept  in  one  day ;  therefore,  as  he  could  attend  personally  only 
at  one  place,  it  was  provided  by  this  act,  that  every  freeman  who 
owed  suit  to  the  county,  trithing,^  hundred,  wapentake,*  or  to  the 
court  of  his  lord,  might  freely  make  his  attorney  to  do  suit  for  him.^ 
This  permission  did  not  enable  him  to  do  the  same  at  the  leet  or 
tourn,  because  he  could  not  be  within  two  leets  or  two  tourns.^ 

It  is  recorded  in  the  statute  of  Merton,  that  the  question  about 
the  legitimacy  of  children  born  before  wedlock  was    of  special 
still  agitated  between  the  clergy  and  common  lawyers ;     bastardy. 
the  former  maintaining  their  legitimacy,  according  to  the  constitu- 
tion of  Pope  Alexander ;  the  latter  alleging  tliis  to  be  contrary  to 
the  common  law ;  as  hath  been  mentioned  before.7    The  bishops 

1  Ch.  3. 

^  Ch.  8.  Henry  I.  began  his  reign,  A.D.  1100  ;  Henry  II.  A.D.  1154 ;  King  John  went  to 
Ireland  in  the  twelfth  year  of  his  reign,  and  returned  the  same  year  ;  between  that  and 
the  20th  Henry  III.  were  about  twenty-live  years.  Henry  III.  went  into  Gasoony  for 
the  first  time  in  the  fifth  year  of  his  reign ;  so  that  there  were  about  fifteen  years 
between  that  and  the  statute  of  Merton  (2  Inst.  94,  95).  "Writs  of  mortauncestor  before 
this  act  were  post  piymaum  coronationem  Henrici  II.  which  was  20th  October  1 1 54. 
Those  of  novel  disseisin  ■were  post  ultimam  transfretationem  Regis  in  Normanniam,  which 
was  in  1184,  the  thirtieth  year  of  his  reign.     Vide  ante,  189. 

'  A  district  containing  three  hundreds.  *  Another  name  for  a  hundreds 

"  Ch.  10.  8  2  Inst.  99.  '  Vide  ante,  o.  3. 
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now  urged  in  council,  that  when  the  king's  writ  of  bastardy  was 
directed  to  them,  to  inquire  whether  a  person  born  before  wedlock 
was  entitled  to  the  inheritance,  they  neither  could  nor  would  give 
any  answer  thereto,  because  the  question  was  put  in  a  special  way^ 
and  not  in  the  form  required  by  the  church,  which  was  general, 
whether  bastard  or  not ;  and  therefore,  to  make  an  end  of  the  con- 
troversy and  the  difficulty  at  once,  they  prayed  the  nobles  to  con- 
sent that  all  such  as  were  born  before  matrimony  should,  consist- 
ently with  the  law  of  the  church,  be  deemed  legitimate,  and  be 
entitled  to  succeed  to  the  inheritance,  equally  with  those  born  within 
wedlock.  1  But  the  statute  says,  omnes  comites  et  barones  unci  voce 
responderunt,  quod  nolunt  leges  Anglice  mutari,  quae  hitcusque 
uaitatce  sunt,  et  approhatce.'^  This  point  of  difference  between  the 
canon  law  and  the  law  of  the  land  did  not  rest  here.  In  the  same 
year,  a  solemn  agreement  was  made  between  the  king,  bishops,  and 
barons  in  council  assembled,  and  by  this  the  practice  was  settled, 
as  will  be  shown  when  we  come  to  speak  more  particularly  on  the 
subject  of  bastardy.  The  nobles,  who  resisted  the  inclination  of 
the  ecclesiastics  with  such  firmness,  had  no  scruple  to  propose  an 
innovation  which  had  no  object  but  to  accommodate  these  potent 
landholders,  at  the  expense  of  the  liberty  of  the  subject ;  but  in 
this  they  were  opposed  by  the  king,  who  refused  his  consent :  the 
proposal  was,  that  they  might  imprison  in  a  prison  of  their  own  all 
persons  that  were  found  trespassing  in  their  parks  and  vivaries.^ 

In  the  next  year,  there  follows  in  the  statute-book  a  public  in- 
strument which  is  entitled,  the  statute  de  Anno  Bissextili,  21  Hen. 
III. ;  but  which  is,  in  truth,  nothing  more  than  a  sort  of  a  writ,  or 
direction,  to  the  justices  of  the  bench,  instructing  them  how  the 
extraordinary  day  in  the  leap-year  was  to  be  reckoned,  in  cases 
where  persons  had  a  day  to  appear  at  the  distance  of  a  year,  as  on 
the  essoin  de  malo  lecti,  and  the  like.  It  was  thereby  directed, 
that  the  additional  day  should,  together  with  that  which  went 
before,  be  reckoned  only  as  one,  and  so,  of  course,  within  the 
preceding  year. 

After  this,  there  are  no  statutes  (except  the  confirmation  of  the 
charters,  38  Hen.  III.,  which  has  been  mentioned  already)  till  the 
fifty-first  year  of  this  king.  During  this  interval  of  thirty  years, 
great  progress  was  made  towards  bringing  the  law  to  that  state  of 
consistency  and  learning  to  which  it  arrived  in  this  reign  (a)  ;  there 

(a)  Thus  vre  fiad  the  point  of  the  law  of  descent  stated  by  Braoton,  as  cited  by 
Pateshall,  justice  : — "  ITt  de  itinere  Martin  de  Pateshall  in  comitatu  Hertford, 
anno  regni  Henrioi  Quarti,  in  fine  rotuli"  (fol.  13).  So  an  important  decision  as 
to  imbecility  of  mind,  that  a  person  paralysed  may  be  of  sound  mind  : — "  Et  notan- 
dum  quod  si  paralyticus  itineret  de  loco  in  locum  et  disoretionem  habet  ab  so  prseau- 
matur  quod  omnia  rite  gesserit,  et  de  aliis  non  est  ita  intelligendum,  quia  quamvis 
itinerare  non  possit,  tamen  bonam  memoriam  liabere  poterunt.     Et  de  hac  materia 

'  This  piece  of  caQonical  jurisprudence  is  actually  adopted  in  the  law  of  Scotland 
They  consider  the  subsequent  marriage  as  having  been  entered  into  when  the  child  was 
begotten ;  and  therefore  it  is  confined  to  the  case  of  such  women,  whom  the  father,  at 
that  period,  might  have  married.    Ersh.  Prin.,  b.  1.  tit.  7,  sect.  37. 

s  Ch,  9.  ^  Oh.  11. 
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is  also  the  strongest  proof  l  that  the  treatise  of  Bracton  was  written 

pleuius  invenia  de  termino  anno  regni  Henrici  decimo  quinto  in  comitatu  Berk,  de 
Koberto  de  Burnley  "  (fol.  15).     So  an  important  decision  as  to  donations,  that  they 
must  be  free,  and  not  in  any  way  the  result  of  coercion : — "  Gratuita  debet  donatio 
at  non  coacta,  nee  per  raetum  vel  vi  extorta  ut  si  quis  cartam  et  donationem  cognoverit 
reqiiisitus  excipiat  tamen  quod  valere  non  debeat,  eo  quod  per  metum  et  coactiouem 
tempore  guerrse  aliove  quocunque  tempore  illam  feoerit  revooabitur  donatio,  etc.,  ut 
inter  plaoita  qu£e  sequntur  regem,  anno  regni  regis  Hen.  II.  inter  priorem  de  Wal- 
lingford  et  Eogerum  de  Quinoy"  (fol.  17).     And  so  another,  ruling  that  if  it  is  in 
time  of  peace,  the  man  must  promptly  disclaim  the  donation  : — "  Si  autem  tempore 
pacis  compulsus  fuerit  quis  per  metum  et  vim  in  prisona  ad  aliquid  dandum  vel 
faciendum  contra  voluntatem  suam,   cum  a  prisona  et  violentia   eraserit,  statim 
debit  levare  hutesium  et  elamorem,  et  accedere  debet  ad  villas  propiuquiores,  et  ad 
servientes  regis,  et  postea  ad  comitatum,  et  ibi  ostendere  violentiam  ei  factam  et  sic  re- 
vooabitur quod  actum  erit.    Si  autem  dissimulaverit,  videtur  consentire,  ut  de  quodam 
itinere  S.  de  Segrave,  in  comitatu  Kantii,  de  Petro  de  Peke  qui  summonitus  fuit  ad 
warrantandum  Falooni  de  Breaute,  quandam  cartam  de  manerio  de  Middleton ;  et 
unde  judicium  redditum  fuit  apud  Westmonasterium  "  (f.  17).     Now,  a  little  piece  of 
contemporary  history  renders  this  case — a  leading  case  (as  it  is  the  earliest)  in  the 
law  of  duress — very  interesting,   and  illustrative   of  the   times.     This   Falcon   de 
Breaute  is  described  by  Matthew  of  Westminster,  a.d.  1215,  as  one  of  the  retainers  of 
John,  and  as  a  most  atrocious  plunderer.     He  is  described  as  seizing  noblemen,  and 
even  ladies,  and  clerics  of  the  highest  rank,  in  order  to  extort  ransomfrom  them.     In 
the  reign  of  Henry  III.  this  man  became  so  outrageous,  that  he  actually  seized  the 
king's  justiciary,  and  imprisoned  him  in  his  castle.     This  was  too  much  for  the  king, 
who  levied  an  armed  force,  laid  siege  to  the  castle,  and  when,  after  two  months,  he 
had  taken  it,  he  hanged  all  who  were  in  it  (a.d.  1224).     This  may  serve  to  show  that 
these  oases  were  then  of  actual  and  frequent  occurrence,  and  that  the  law  of  duress 
was  then  of  very  considerable  practical  importance.      Other  cases  are  cited ;    "  De 
itinere  Abbatis  de  Eading  et  Martin  de  Pateshall  in  comitatu  Leycestrise  (fol.  13),  and 
in  comitatu  Bedeford  de  Eichardo  le  Hare"  (Ibid.)     Sometimes,  it  will  be  observed, 
that  the  decisions  are  quoted  of  the  justices  of  the  Bench — i.e.,  the  judges  of  the 
curia  regis,  the  king's  court.     As  a  point  of  villenage  : — "  Dictum  est  in  curia  regis 
coram  justiciariis  de  banco  apud  Westmonasterium  per  Johannem  de  Metingham  et 
socios   suos  Justiciaries "  (fol.  26).      Generally,   however,  the   cases   are  from   the 
itinera.     So  a  point  of   law  as  to  gifts  of  land  in  frankalmoigne   (that  the  heir  is 
bound  to  warrant  or  defend,  if  he  knew  of  the  gift),  is  cited  as  decided  by  the 
celebrated  Pateshall : — "  De  itinere  Martin  de  Pateshall,  de  loquela  diversorum  comi- 
tatuum,  quae  fuerunt  super  judicium  in  itinere  suo  anno  regni  tertio  Henrici  de  magis- 
tro  militise  Templi  in  Anglia,"  in  the  case  of  the  Knights  Templar  of  England  (fol.  28). 
So  another  important  point  on  the  same  subject — viz.,  that  if,  a  few  days  before 
death,  a  man  gives  land  to  a  religious  house,  the  heir  could  not  recover  it,  is  cited  as 
ruled  by  the  same  justice  in  his  last  circuit : — "Ut  de  ultimo  itinere  Martin  de  Pates- 
hall in  comitatu  Eborum"  (fol.  28).     So  an  important  decision  as  to  advowsons,  that 
they  dould  not  be  transferred,  except  as  incident  and  attached  to  the  property  in 
land  : — "  Et  quod  advocatio  quod  incorporalis  est,  transferri  non  potest,  sine  re  oor- 
porali  et  tenemento,  probatur  de  termino  Sancti  Hilarii,  anno  regis  Henrici  nono  comi- 
tatu Norf.  inter  abbatem  de  Messendene  et  Hubert  de  Burgh,  de  ecclesia  de  Owalton, 
ubi  idem  abbas  protulit  quandam  chartam  cujusdam  Walteri  de  la  Penne,  quod  tes- 
tabatur  quod  idem  Walterus  dedit  ei  advocationem  illius  ecclesi3e,sed  quia  postea 
convictum  fuit  quod  idem  Walterus  nullum  tenementum  habuit  in  manerio  in  quo 
ecclesia  sita  fuit,  nee  idem  W.  nunquam  prsesentavit  ad  ecclesiam  illam,  consideratum 
fuit  quod  abbas  nihil  capiat"  (fol.  64).     "Item  ad  hoc  facit  quod  habetis  de  ter- 
mino Sancti  Hilarii  anno  regis  Henrici  sexto  comitatu  Staff,  de  Eaulf  comite  Cestriae 
et  Priore  de  Kenelwyde,  de  ecclesia  de  Stoke,  ubi  dicitur  quod  ille  qui  dedit  advoca^ 
tionem  priori  nee  aliquis  antecessorum  suorum,  nunquam  seysinam  haiiuit  prjesentandi 
nee  aliquod  tenementum  in  villa  ilia,  consideratum  quod  donatio  ilia  nulla.     Item  ad 
hoc  facit  quod  habetis  de  termino  Paschse  anno  regis  Henrici  nono  in  comitatu  Cor- 
nubise  de  Eicardo  de  Wyks  et  Priore  de  Tuwardrey,  ubi  non  valuit  donatio  facta  de 
advocatione  quia  ille  qui  dedit  nurrtjuam  facit  in  seysina  praesentandi  nee  terram  ali- 
quam  habuit  in  yilla  ilia,  ad  quod  advocatio  lUa  potuit  pertinere ;  quod  vis  multae 

1  Vide  post. 
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within  this  space  of  time  (a) ;  and  that  the  account  of  the  law- 
given  by  that  author,  does  not  include  the  alterations  made  therein 
by  the  statutes  passed  in  the  51st  and  52d  years  of  this  king.  It 
seems  therefore  the  most  natural  order,  to  postpone  the  considera- 
tion of  those  statutes  till  we  have  taken  a  view  of  the  previous  state 
of  the  law ;  from  whence  we  may  proceed  to  the  alterations  made 
therein  by  those  statutes. 

This  view  of  the  law,  as  it  stood  towards  the  end  of  the  present 
reign,  will  include  in  it  not  only  a  fuller  account  of  what  has  been 
before  delivered  from  the  authority  of  Glanville,  but  likewise  the 
numerous  additions,  variations,  and  improvements  that  had  been 
made  since  his  time.  This  will  be  extracted,  as  we  promised,  from 
that  great  ornament  of  our  ancient  jurisprudence,  the  treatise  of 
Bracton,  from  which  such  parts  will  be  selected  as  are  thought 

confirmationes,  episcoporum  et  dominorum  capitalium  intervenissent"  (Bracton,  lib. 
ii.  c.  22,  fol.  64).  "  Et  quod  donatio  facta  de  advocatione  valere  non  debeat,  ante 
quam  donata  fecerit  in  possessione  presentandi,  probatur  in  rotulo,  anno  reg.  Hen. 
Oct.  in  comitatu  Bed.  Item  ad  hoc  facit  quod  habetia  de  itinere  Martin  de  Pates- 
hall  in  comitatu  Wygorn ;  anno  reg.  Hen.  quinto.  Item  nee  valet  donatio  advoca- 
tionis, si  ille  qui  dedit  nunquam  habuit  seysiaam  prsesentandi  uec  aliquld  de  manerio 
ne  tenementi  ad  quod  advooatio  pertinuit,  ut  inter  placita  quai  seqvMntwr  regem, 
anno  regni  regis  Henrioi  tertii  vicesimo  seoundo  in  comitatu  Salop  ;  de  Godfridis  de. 
Gamages,  ubi  idem  Godfridua  dixit  coram  rege  quod  antecessor  suus  dedit  patri  suo 
quandatu  terrara  cum  advocatione  eoolesiae,  et  unde  conviotum  fuit  quod  antecessor 
nunquam  seysina  iude  habuit,  et  ideo  donatio  nulla.  Item  ad  hoc  facit  ann.  B.  Hen. 
10,  in  comitatu  Leyo.  inter  Walterum  de  Redgrave  et  priorem  de  Undeltigh,  ubi 
idem  Walterua  nil  capere  potuit  per  assisam  quia  comes  de  Ferraris  qui  manerium 
illud  ad  quod  advocatio  ilia  pertinuit  dedit  praedicto  Waltero,  nunquam  presentavit 
ad  ecclesiam  illam.  Item  ad  hoc  facit  quod  habetis  de  anuo  Hen.  9,  inter  priorem  de 
Lewes,  et  de  novo  mercato  de  ecclesia  de  Hatfelt,"  &o.  {Ibid.  p.  56).  These  cases 
are  cited  as  showing  how  constantly  they  occurred,  and  how  the  right  of  presenta- 
tion was  contested,  and  how  the  right  was  made  to  depend  entirely  upon  actual  pos- 
session of  temporal  property.  A  case  between  the  abbot  of  St  Albans  and  Galfrid  de 
Chyldwike,  about  the  franchise  of  a  free  warren,  is  cited  as  having  been  decided 
"  apud  Westmonasterium  coram  ipso  Domino  rege,"  i.e.,  in  the  king's  bench,  as  it  con- 
cerned a  royal  franchise  (lib.  ii.  c.  24,  p.  56).  It  may  be  mentioned,  that  such  por- 
tions of  Bracton  aa  are  not  founded  on  such  decisions,  are  founded  on  Glanville  and 
Justinian.  And  as  regards  civil  matters,  perhaps  by  far  the  largest  portion  of  Brac- 
ton is  taken  from  the  latter  sources,  whence,  also,  there  is  little  doubt,  the  judges 
whose  decisions  are  cited  derived  their  light ;  for  where  else  could  they  have  derived 
it  ?  As  regards  criminal  matters,  however,  the  criminal  law  being  more  a  matter  of 
custom,  the  decisions  of  the  justices  itinerant  are  more  fully  quoted;  and  ths  chap- 
ter "De  Corona"  commences  with  their  commissions  and  authorities. 

(a)  It  has  escaped  the  attention  of  the  author  that  the  great  work  of  Bracton 
contains  brief  accounts  of  numerous  cases  decided,  during  this  period,  on  the  itinera 
or  circuits  of  the  judges.  These  are  the  earliest  of  our  law  reports,  with  the  excep- 
tion of  the  brief  notices  in  the  Mirror  and  the  Abbreviatio  Placitorvm  ■  and  some  of 
them  may  be  of  interest,  as  showing  the  gradual  course  and  development  of  law 
by  means  of  judicial  decisions,  which  took  place  in  consequence  of  the  establishment 
of  a  regular  judicature.  In  one  passage  Bracton  says,  it  is  not  sufficient  for  the 
plaintiff  to  propound  and  ground  his  case,  &c.,  unless  he  also  proves  it  according  to 
what  was  proved  in  the  itinera  of  Bishop  of  Dunwich  and  Martin  de  Pateshall  in 
the  county  of  York,  3  Hen.  III.,  in  the  case  of  Aghevilda  Murdac.  And,  agiiin,  tha't  if 
the  claimant  gives  no  proof,  it  is  not  necessary  lor  the  tenant  to  answer  for  that  a 
case  may  fail  in  proof  as  well  as  in  law  : — "  Quia^posset  deficere  probatio  licet  nun- 
quam deficiat  jus,"  as  was  held  in  the  itinera  of  the  Bishop  of  Dunwich  and  Martin 
de  Pateshall,  in  the  county  of  York,  the  3  Hen.  III.,  in  the  case  of  Reginald  Shuidake. 
—{Bracton,  326).     Others  of  these  cases  have  been  already  cited,  ut  supra. 
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best  suited  to  the  design  of  this  history  of  our  judicial  polity.  As 
the  plan  we  here  propose  will  lead  us  to  reconsider  all  or  most  of 
the  topics  which  were  examined  in  the  reign  of  Henry  II.,  it  will 
be  very  difficult  to  avoid  the  appearance  of  repetition.  This  will 
be  guarded  against  as  much  as  possible ;  and  we  trust  that  the 
reader  will  be  satisfied  that  no  subject  is  brought  before  him  a 
second  time,  but  where  the  nature  of  the  inquiry  and  the  progress 
of  the  history  made  it  absolutely  necessary. 

We  shall  begin  our  short  view  of  the  law  in  this  reign  with  some 
observations  on  the  rights  of  persons.     The  ranks  of   Ranica  of  per- 
freemen  are  stated  by  Bracton  to  be  these:    dukes,         sons, 
earls,  barons,  magnates,  or  vavasors,  knights,  and  those  who  were 
plain  freemen.     Vavasors,  he  says,  were  persons  magnce  dignitatis, 
and  were  so  called  tanquam  VAS  sortitum  ad  valbtudinem.1     The 
condition  of  servi,  or  viUani,  as  they  were  commonly  called    is 
more  particularly  described  by  this  author  than  by  Glanville,  and 
the  nature  of  that  state  may  be  tolerably  well  collected  from  his 
account  of  it.^     The  servus,  though  he  was  generally  considered  as 
in  potestate  domini,  and  not  sui  juris;  yet,  as  to  life  and  limb,  he 
was  entitled  to  the  protection  of  the  law.     The  lord  might  take 
from  his  villein  everything  he  had,  even  his  principal  piece  of  pro- 
perty, which  was  usually  his  loaynagium,  or  implements  of  hus- 
bandry ;  the  rule  being,  that  quicquid  per  servum  acquiritur  id 
dominio  acquiritur.^    These  servi  did  not  escape  from  their  condi- 
tion by  going  off  the  land  of  the  lord,  if  they  continued  in  the 
habit  of  returning ;  and  sometimes^  they  used  to  be  permitted  to 
absent  themselves  for  a  length  of  time  from  the  lord's  lands,  and 
employ  themselves  in  trade,  upon  paying  to  the  lord  a  fine  called 
chevagium,  or  chiefage,  as  an  acknowledgment  of  their  subjection 
and  villenage  (a).   But  if  they  left  the  lord's  land  without  returning 
regularly,  or  ceased  to  pay  their  chevagium,  they  were  then  con- 
sidered as  fugitives ;  and  when  they  were  once  become  fugitive, 
they  were  to  be  pursued  and  demanded  by  the  lord,  both  within 
liberties  and  without ;   for  which  purpose  the  aid  of  the  king's 

(o)  It  is  remarkable  how  tenaciously  the  author  oonfounda  the  slave  with  the 
villein.  The  Mirror,  which  followed  Bracton,  most  carefully  distinguished  them,  as 
did  Bracton  himself,  and  it  is  remarkable  how  the  Mirror  and  Bracton  corres- 
pond. Thus,  as  to  villeins,  the  Mirror  says  :  "  Villeins  be  not  all  slaves,  for  these 
can  purchase  nothing  but  to  their  lord's  use.  They  know  not  in  the  evening  what 
service  they  do  in  the  morning,  nor  any  certainty  of  their  service.  Their  lords  may 
fetter,  imprison,  beat,  or  chastise  them  (saving  their  lives  and  members) ;  they  may 
not  fly  from  their  lords  so  long  as  they  find  them  wherewith  to  live,  nor  is  it  lawful 
for  others  to  receive  them  without  their  lord's  consent  ;  they  can  have  no  manner  of 
action  without  their  lords  ;  and  if  they  hold  lands  of  their  lords,  it  is  intended  that 
they  hold  them  from  day  to  day  at  their  lord's  will,  and  not  by  any  certain  tenure." 
"  Villeins  are  tillers  of  laud  dwelling  in  upland  villages,  for  by  vill  cometh  villein,  and 
of  villeins  mention  is  made  in  the  great  charter  of  liberties,  where  it  is  said  that  a 
villein  be  not  so  grievously  amerced  that  his  tillage  be  not  saved  to  him  ;  but  the 
statute  maketh  no  mention  of  slaves,  because  they  have  nothing  of  their  own  to 
lose."     Here  villeins  are  carefully  distinguished  from  slaves. 

'Bract.  5  b.  '  Fide  Schmidt  Geschichte,  &o.,  vol.  i  596.  •  Bract.  6. 
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officers  might  be  had  :^  and  after  such  claim  had  been  made,  the 
servus,  though,  he  was  not  taken  till  after  a  year  had  elapsed,  might 
be  detained ;  but  if  no  such  claim  had  been  made,  then,  at  the  end 
of  a  year,  the  servus  would  be  privileged,  and  considered  as  free. 
So  strictly  was  claim  required  to  be  made,  that  if  the  lord,  after  the 
lapse  of  three  or  four  days  only,  without  making  any_  claim,  had 
taken  him  anywhere  ecctra  villenagium,^  beyond  the  limits  of  his 
villenage,  he  would  have  been  liable  to  an  action  for  imprison- 
ment. 

It  seems  that  villeins  in  the  king's  demesnes  were  of  different 
kinds.  There  were  those  who  had  been  such  before  the  Conquest, 
and  who,  in  consequence  of  the  polity  then  established,  were  per- 
mitted to  hold  their  land  in  villenage,^  by  villein  and  uncertain 
services,  and  who  were  to  do  everything  which  their  lords  com- 
manded them.  But  in  the  disorder  of  that  revolution,  many  free- 
men were  dispossessed  of  their  lands  by  the  lords  to  whom  they 
were  allotted,  and  were  afterwards  permitted  to  hold  them  in  vil- 
lenage, with  the  burthen  of  doing  some  villein  offices,  which  how- 
ever were  certain  and  specified.  Tnese  persons  were,  according  to 
Bracton,  sometimes  called  glebcB  adscriptitii,  because,  so  long  as 
they  did  the  appointed  services,  they  had  the  privilege  not  to  he 
removed  from  the  land ;  and  were  indeed  freemen :  for  though  they 
did  villein  services,  yet  it  was  not  in  their  own  personal  right,  but 
on  account  of  their  tenement,  which  was  held  in  villenage,  though,, 
says  Bracton,  a  sort  of  privileged  villenage.*  '*  There  was,"  says 
the  same  authority,  "  another  holding  in  the  king's  demesne  manors, 
which  was  by  the  same  villein  customs  and  services  as  the  former, 
and  yet  was  not  villenage;  nor  were  the  tenants  servi;  nor  did 
they  derive  their  title  from  the  Conquest,  as  the  former  did,  but  by 
covenant  with  their  lords ;  so  that  some  of  them  had  charters,  and 
some  not;  and  these,  if  ejected,  might  recover  seisin  by  assize, 
which  none  of  the  former  could.  Besides  these,  there  were  also 
tenures  by  socage,  and  knight-service,  in  the  king's  demesnes." 
These  latter,'  says  Bracton,  were  ex  novo  feoffamento^  and  post  Con- 
questum;  by  which  he  seems  to  intimate  his  opinion  as  to  the 
origin  of  the  two  principal  tenures — those  in  socage  and  by  knight- 
service.6 

A  villein  might  also  become  free  by  manumission  ;  which  was  a 
solemn  and  express  act  of  declaring  him  free.  There  were  other 
acts  of  the  lord  which  were  construed  to  amount  to  a  declaration 
of  a  villein's  liberty,  because  they  put  him  into  a  condition  incom- 
patible with  a  state  of  servitude.  Thus,  if  a  lord  was  to  receive 
homage  of  his  villein,  or  should,  without  any  express  manumission, 

1  Bract.  6,  b. 

'  Extra  mUenagium,  that  is,  "  out  of  hia  state  of  villenage,"  or  beyond  the  lord's 
Tillein-territory. 

»   Vid&  ante,  p.  29.  *  Bract.  7. 

e  But  see  Madox  Exclieq.,  vol.  i.  578,  of  old  feoffment  and  new  feoffment 

«  Bract.  7  b. 
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give  land  to  his  villein,  hahendum  et  tenendum  lihere  to  hitn  and 
his  heirs,  though  no  homage  was  done,  such  gift  was  considered  as 
an  intimation  that  the  donee  should  become  a  freeman.  Neverthe- 
less, if  a  gift  was  made  to  hold  per  liberum  servitium,  it  was  other^ 
wise ;_  there  being,  according  to  Bracton,  a  difference  between  hold- 
ing lihere  and  per  liberum  servitium  ;  for,  as  a  tenure  in  villenage 
would  not  make  a  freeman  a  villein,  so  a  holding  by  free  service 
would  not  make  a  villein  free,  unless  it  was  preceded  by  homage.^ 

Bracton  speaks  of  two  orders  of  villeins :  namely,  those  who 
held  in  pure  villenage,  and  those  who  held  in  villein 
socage  (a).  In  the  former,  the  service  was  uncer-  ^^Jienage. 
tain  and  indeterminate ;  so  that  the  villein,  according  to  his  expres- 
sion, did  not  know  in  the  evening,  what  was  to  be  done  in  the 
morning,  but  was  to  do  everything  that  was  commanded  him :  in 
the  latter,  the  service  was  certain ;  and  yet  the  holding  was  not 
liberum  tenementum,  or  freehold.  Neither  of  these  could  alien  their 
lands,  as  freeholders  could ;  and  if  they  did,  it  might  be  recovered 
at  law: 2  but  the  way  in  which  a  villein  sockman  was  to  make  a 
transfer  of  his  estate,  was  this:  he  was  first  to  make  a  surrender  of 
it  to  the  lord,  or,  if  he  was  not  present  himself,  to  his  steward,^  and 
from  his  hands  the  conveyance  was  to  be  made  to  the  purchaser  ; 
and  this  was  considered  as  the  gift  of  the  lord,  in  whom,  and  not 
in  the  villein  sockman,  the  freehold  resided.*  Bracton  does  not 
say  whether  those  who  held  in  pure  villenage  had  even  the  power 
of  transferring  their  lands  in  this  limited  way;  and  it  should  seem, 
they  had  not  yet  obtained  such  privilege. 

We  are  enabled  to  speak  more  particularly  of  tenures  than  we 
did  in  the  reign  of  Henry  II.;  they  had  now  become 
more  defined,  were  better  understood,  and  treated  with       '**  services. 
much  more  refinement.     Tenure  depended  on  the  services  reserved 
at  the  time  of  the  feoffment  (6)  ;  and  therefore,  to  understand  the 

(ffl)  This  has  already  been  pointed  out  more  than  once.  Here,  again,  it  will  be 
observed  how  closely  the  Mirror  follows  Bracton,  and  distinguishes  slaves  from 
villeins.  The  Mirror  word  for  word  corresponds  with  Bracton,  so  that  the  author 
must  have  studied  the  great  treatise.  Speaking  of  slaves  the  Mirror  says  :  "  They 
know  not  in  the  evening  what  service  they  shall  do  in  the  morning,  nor  is  there  any 
certainty  of  their  service."  But  of  villeins  he  says,  "  they  are  tillers  of  land,"  which  is 
the  description  of  socage-service  as  given  by  Bracton  and  Littleton,  that  is,  plough- 
ing the  land,  a  service  certain  and  defined  in  its  nature.  Yet,  being  at  the  will  of  the 
lord,  and,  although  certain  in  its  nature,  not  so  as  to  its  extent,  it  was  not  free  socage, 
but  servile  socage,  or,  as  Bracton  calls  it,  villein  socage.  This  was  the  origin  of  our 
copyhold  tenure,  as  socage  was  of  our  freehold  tenure.  Pecuniary  commutation,  by 
way  of  price  or  fine,  lay,  probably,  at  the  basis  of  the  conversion  of  the  tenures. 

(6)  It  was  not  necessary  that  there  should  be  any  deed  to  create  a  freehold  estate 
of  inheritance,  and  the  giving  of  such  an  estate  oonfen'ed  entire  freedom.  Thus  the 
il/tJTOj'says,  "Villeins  become  freemen  if  their  lords  grant  or  give  unto  them  any  free 
estate  of  iiiheritance  to  descend  unto  their  heirs,  or  &  the  lord  take  their  homage  for 
their  land"  (c.  iii.s.28) ;  andit  isobserved, "  that  by  the  firstconquerorearls  were  enfeofied 
of  their  earldoms,  barons  of  their  baronies,  knights  of  knight's  fees,  Serjeants  of  ser- 
jeanties,  vUleins  of  vUlenages,  burgesses  of  boroughs,  whereof  some  received  their 
lands  without  obligation  of  service,  i.e.,  a  frankalmoigne,  some  to  hold  by  homage 
and  by  service,  as  for  defence  of  the  realm ;  and  some  by  villein  customs,  as  to  plough 
1  Bracton,  24  b.  « Ibid.  26.  >  Sert'imti.  i  Bracton,  26. 
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nature  and  variety  of  tenures,  it  will  be  necessary  to  consider  more 
particularly  the  clause  of  reddendum,  by  which  the  services  were 
reserved  in  deeds  of  feofifment.  When  a  donation  was  made  by  a 
private  person,  it  was  usual  to  express  in  the  deed,  with  some  pre- 
cision, whatsoever  was  to  be  rendered  to  the  donor  in  compensation 
for  the  thing  given.  Thus  a  gift  was  made  sometimes  'pro  homagio 
et  servitio,  for  homage  and  service;  sometimes  for  service  only, 
without  homage.  If  it  was  intended  to  create  a  knight's  fee,  the 
proper  reservation  would  be  pro  homagio  et  servitio ;  but  in  the 
creation  of  a  socage-tenure,  it  would  not  be  so  proper ;  as  fealty 
only,  and  not  homage,  was  due  for  socage-land :  and  indeed  should 
homage  have  really  been  done,  yet  this  would  not  entitle  the  chief 
lord  to  wardship  and  marriage ;  for  ward  and  marriage  did  not  so 
properly  follow  the  homage,  as  the  service,  which  in  fact,  and  which 
alone,  made  a  tenure,  either  military  or  socage.  Thus  it  often 
happened  that  homage  was  not  required  even  in  military  tenures ; 
as  where  one  made  a  gift  to  his  eldest  son  and  heir,  or  a  brother  to 
a  younger  brother,  such  gifts  were  usually  made  without  reserving 
homage,  lest  the  donor  should  be  excluded  from  succeeding  to  the 
inheritance  by  the  rule  nemo  potest  esse  dominus  et  hceres.  For 
the  same  reason,  gifts,  when  made  to  a  younger  son,  used  to  be, 
pro  servitio  tantHm,  tenendum  de  me  totd  vita  med  sibi  et  Jiceredi 
bus  suis,  et  post  mortem  meam  de  capitalibus  dominis  pro  servitio 
quod  illam  terram  pertinet.  When  the  service  was  reserved  in 
this  way,  the  elder  son  might  be  heir  to  the  younger,  because  there 
was  no  homage  to  constitute  a  dominium  :  if  the  gift  had  been  ten- 
endam  de  capitalibus  dominis,  it  would  have  excluded  him  from 
the  wardship  also.  In  like  manner,  if  a  gift  was  made  by  the 
father  to  the  eldest  son,  whether  it  was  pro  servitio  or  pro hojnagio, 
if  it  was  to  hold  of  the  chief  lord  of  the  fee,  and  he  died  in  the  life 
of  the  father,  the  younger  brother  would  succeed,  and  the  father  be 

the  lord's  lands,  to  reap,  cut,  and  carry  Ms  com  or  hay  in  such  manner  of  service 
without  giving  of  any  wages,  whereof  many  fines  were  levied  of  such  services,  which 
make  mention  of  them.  And  although  it  be  that  the  people  have  no  charters,  deeds, 
nor  muniments  of  their  lands,  nevertheless,  if  they  were  ejected,  or  put  out  of  their 
possession  wrongfully,  by  bringing  an  assize  of  novel  disseisin,  they  might  be  restored 
to  their  estates  as  before,  because  they  could  aver  that  they  knew  the  certainty 
of  their  services  as  those  whose  ancestors  were  astraces  for  a  long  time  ;  and  there- 
fore Edward  in  his  time  caused  inquiry  to  be  made  of  all  such  who  held  and  did 
to  him  such  services  as  ploughing  his  land,  &o.  And  afterwards  many  of  these 
villeins  were  forced  by  wrongful  distresses  to  do  their  lord  service,  to  bring  them 
into  servitude  again,  for  which  their  remedy  was  by  a  writ  of  ne  injuste  vexes.  Now  it  is 
most  remarkable  that  in  this  passage  (evidently  written  soon  after  the  Conquest)  among 
the  tenures  enumerated,  common  freehold  is  not  mentioned.  Tenure  in  knight- 
service  is  mentioned,  and  tenure  in  villenage ;  and  then  it  is  described  how,  out  of 
these_  last,  freehold  tenure  arose,  by  the  lords  giving  the  villeins  free  estates  of 
inheritance,  on  condition  of  plough-service,  which  in  its  nature  was  certain,  and  not 
deemed  base,  though  servile.  It  is  also  pointed  out  that  not  only  did  this  require 
no  deed,  but  flot  even  express  a  formal  gift ;  it  was  enough  if  homage  were  taken 
for  the  land,  as  that  implied  freedom.  Then  came  the  socage  freehold  tenure,  as  it 
was  called,  of  which  Bracton,  transcribed  by  our  author,  speaks  ;  in  his  time  it  having 
become  established  as  a  known  freehold  tenure,  whereas  in  the 'time  the  above  pas- 
sage in  the  Mirror  is  mentioned,  it  was  just  arising. 
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excluded  from  the  wardship ;  if  he  was  a  minor,  the  ward  and  mar- 
riage would  belong  to  the  chief  lord,  and  if  of  full  age,  the  relief 
likewise.i 

The  reservation  was  sometimes  reddendo  so  much  pefr  annum  at 
certain  times,  or  facie^ido  such  and  such  services  and  customs,  pro 
omni  servitio,  cmsuetudine  seculari,  exactione,  et  demandd.;  by 
which  all  secular  demands  that  belonged  to  the  lord  in  right  of  the 
tenement  were  remitted.  It  must  be  observed  of  services  and  cus- 
toms, that  some  belonged  to  the  lord  of  the  fee,  and  some  to  the 
king,  corresponding  with  the  distinction  beforementioned  between 
suit  service  and  suit  reaZ.2  Of  the  latter  kind,  says  Bracton,  were 
sectcB  ad  justitiam  faciendomi,  as  in  writs  of  right ;  ad  pacem,  to  sit 
in  judgment  on  a  thief;  and  pro  aforciamento  curice.  To  the 
donor  of  the  land  belonged  such  services  as  were  due  in  recompense 
of  the  thing  given,  as  rents,  whether  in  gold  or  silver,  in  monies 
numbered;  as  if  it  ran  reddendo  inde  per  annum  decern  aureos, 
argenteos ;  or  whether  it  consisted  in  fruits  and  profits  of  the 
ground,  reddendo  inde  per  annum  decern  coros  tritici,  four  quarters 
of  barley,  four  barrels  of  oil,  or  the  like.  Sometimes  the  reserva- 
tion was  made  optionally ;  as,  reddendo  inde  per  annum  so  many 
gilt  spurs,  or  sixpence,  or  a  pound  of  pepper,  or  cumin,  or  wax,  or 
a  certain  number  of  gloves;  in  which  cases  it 3  was  at  the  option 
of  the  tenant  which  of  them  he  would  pay.  Some  services  were  to 
be  performed  to  the  lord  of  the  fee,  and  consisted  in  doing  some 
act  at  certain  seasons:  unless  such  services  were  specified,  they 
would  not  be  demandable ;  as  where  it  was  said,  et  faciendo  inde 
sectam  ad  curiam  domini  sui,  et  Jiceredum  suorum,  de  quindend  in 
quindenam,  &c.,  or,  faciendo  inde  so  many  ploughings  or  reapings, 
and  the  like ;  all  which  belonged,  to  the  lord  of  the  fee,  and  were 
due  out  of  and  in  right  of  his  farms  and  tenements,  and  therefore 
were  not  personal,  but  feudal  or  predial  service?. 

A  person  might  infeoff  another  to  hold  by  serjeanty,  which  was  of 
different  kinds :  some  such  services  belonged  to  the  lord 
who  infeoffed ;  some  to  the  king.  Thus,  for  instance,  ^^rjean  y. 
when  a  person  was  to  hold  by  the  service  of  riding  with  his  lord,* 
or  of  holding  the  lord's  pleas,  or  serving  his  writs  within  a  certain 
district,  or  feeding  his  dogs  or  hounds,  keeping  his  birds,  finding 
him  in  bows  and  arrows,  or  carrying  them,  and  innumerable  like 
services ;  all  these  were  called  serjeanties.  Services  being  divided 
into  such  as  were  called  forinsic  and  such  as  were  denominated 
intrinsic,  all  the  above-mentioned  they  considered  in  a  particular 
manner  as  intrinsic,  because  they  were  of  necessity  to  be  expressed 
in  the  charter ;  and  they  were  likewise  reserved  to  the  lord  of  the 
fee,  and  had  not  any  reference  to  the  king's  army  or  the  defence  of 
the  realm:  in  such  tenure  no  ward  or  marriage  accrued  to  the  lord, 
any  more  than  in  socage.     These  were  usually  called  petit  ser- 

>  Bract.  34  b.  '  Vide  ante,  265.  '  Bract.  35. 

*  Which  tenants,  says  Bracton,  are  usually  called  Rod  Knights. 
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jeanty,  to  distinguisli  them  from  such  as  related  to  the  king  only. 
A  serjeanty  of  this  latter  kind  was,i  when  a  person  was  infeofifed 
by  the  service  of  finding  one  or  more  men  to  go  with  the  king  upon 
any  military  expedition  with  some  kind  of  accoutrement ;  and  from 
such  a  serjeanty,  whether  held  of  the  king  or  a  private  person,  there 
were  due  to  the  chief  lord  the  ward  and  marriage  of  the  heir.2  ^ 

It  was  before  said,  that  the  above  services,  which  were  specified 
in  the  deed,  were  called  intrinsic.  This  term  and  its  opposite  were 
not  wholly  confined  to  express  that  services  were  or  were  not  in 
the  charter;  for  some  other  services,  though  expressly  named  in  the 
charter  of  feoffment,  were  termed  forinsio,  because  they  belonged 
to  the  king,  and  not  to  the  chief  lord.  These  were  performed  with- 
out the  tenant  appearing  in  person,  for  he  might  satisfy  the  king, 
some  way  or  other,  for  the  service :  they  were  due  as  accident  or 
necessity  made  them  requisite,  and  were  called  by  various  names. 
They  were  not  only  termed  generally  forinsic,  as  they  belonged  to 
the  king,  but  had  various  other  names  of  a  more  specific  import. 
They  were  sometimes  called  seutagium,  sometimes  servitium  domini 
regis;  the  meaning  of  which  was  this :  they  were  called  forinsic, 
because  the  service  was  done,  /oris  abroad,  that  is,  extra  servitium 
due  to  the  chief  lord ;  seutagium,  because  it  related  ad  scutum,  and 
the  military  service;  servitium  regis,  because  it  belonged  to  the 
king,  and  not  to  the  lord ;  and  a  feoffment  by  either  of  these  latter 
appellations  was  considered  as  the  same  thing :  yet  if  a  charter  gave 
\&fiAfaciendo  inde  farinsecum  servitum,  &c.,  the  service,  or  the  sub- 
stitute for  service,  was  to  be  expressed ;  as  by  the  service  of  one  knight's 
fee,  or  more ;  by  the  scutage  of  a  hundred  shillings ;  and  the  like.^ 

There  were  other  customs  and  dues  which  were  neither  intrinsic 
nor  forinsic,  but  were  rather,  says  Bracton,  concomitants  oi  services 
regal  or  military,  and  of  homage.  These  were  relief,  marriage, 
and  wardship,  which  need  not  be  expressed  in  the  charter;  because 
if  homage  and  regal  service  preceded,  it  followed  that  these  be- 
longed to  the  chief  lord,  whether  it  was  a  knight's  service,  or  a  ser- 
jeanty relating  to  the  army.  There  were  other  customs  and  dues 
which,  Bracton  says,  were  not  called  services,  nor  the  concomitants 
of  services ;  as  reasonable  aid  to  make  the  eldest  son  a  knight,  or 
marrying  his  eldest  daughter ;  which  aids  were  de  gratid,  and  not 
de  j'ure,^  and  were  in  consideration  of  the  lord's  necessities ;  for 
they  were  only  to  be  demanded  of  his  freemen  in  cases  of  necessity. 
These  aids,  too,  were  considered  as  personal,  and  not  predial ;  for 

_  ^  It  might  be  expected  that  Bracton  should  call  this  latter  magna  serjeantia,  to  dis- 
tinguish it  from  the  other  kind  ;  but  he  does  not.  In  another  part  of  his  book  vre  are 
told  by  this  author  that  serjeanty  was  divided  into  magna  and  parva,  with  respect  to 
its  value,  and,  as  it  should  seem,  not  with  any  distinction  between  a  service  performed 
to  the  king,  and  to  a  common  person.  This  value  appears  not  to  have  been  very 
aoourately  defined.  He  says  that,  according  to  some,  it  was  a  great  serjeanty  if  valued 
at  100  shillings ;  iCai  those,  says  he,  might  be  called  petit  serjeanty  that  were  worth 
half  a  mark.  (87  b.)  AVhatever  difference  of  opinion  there  was  about  the  names,  there 
seems  to  have  been  none  about  the  consequences  of  the  respective  services,  namely,  in 
what  cases  ward  and  marriage  was  demandable  by  the  lord,  and  in  what  not. 
2  Bract.  25  b.  3  lUd.  36  b.  *  Vide  ante,  127. 
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they  respected  the  person,  and  not  the  fee,  as  may  be  collected 
from  the  terms  of  the  king's  writ  which  used  to  issue  to  the  sheriff, 
commanding  him,  qiwd  jusQ  et  sine  dilatione  habere  faciat  tali 
rationahile  auxilium  de  militibus  libere  tenentibus  suis  in  ballivd 
sud,  <&c.  As  these  aids  were  not  to  be  levied  at  the  pleasure  of  the 
lord,  respect  was  to  be  had,  in  assessing  them,  to  the  circumstances 
both  of  the  tenant  and  lord,  so  as  the  lord  might  be  relieved  with- 
out oppressing  the  tenant ;  or,  as  Bracton  says,  quod  auxilima 
accipietiti  cederet  ad  commodum  et  danti  ad  Jvonorem?- 

A  man  might  be  infeoffed  by  divers  kinds  of  services  ;  as,  by  the 
service  of  one  penny,  and  rendering  scutage  (that  is,  when  de- 
manded for  particular  occasions,  as  before-mentioned),  and  by  one 
or  more  of  the  serjeanties  above  noticed.  If  the  render  was  to  be 
only  in  money,  without  any  scutage  or  serjeanty ;  or  if  two  services 
were  required  optionally,  as  to  give  some  certain  thing  pro  omni 
servitio,  or  a  certain  sum  of  money;  such  a  holding  was  called 
socage:  but  though  it  was  only  for'  the  payment  of  one  farthing, 
if  scutage  and  real  service  were  added  thereto,  or  if  any  serjeanty 
was  reserved,  it  was  considered  as  knight-service.*  The  creation 
of  all  these  tenures  depended  on  the  pleasure  of  the  feoffor ;  for 
whatever  might  be  the  service  he  was  bound  to  perform  towards 
his  feoffor,  he  might  exact  either  more  or  less,  upon  making  a  feoff- 
ment to  another.  Thus  a  tenant  by  knight's  service  might  infeoff 
another  in  socage,  or  make  a  grant  in  villenage.  Again,  he  might 
require  knight's  service,  though  he  held  only  in  socage  i^  and  in 
such  case,  as  well  as  in  others,  the  tenant  was  protected  against  the 
chief  lord  by  the  warranty  of  the  mesne,  who  stood  between  them. 

The  different  kinds  of  tenure  appear,  from  the  above  inquiry,  to 
be  these :  some  were  by  military  service,  since  called  knight's  ser- 
vice, others  by  serjeanty ;  for  which  homage  was  to  be  done  to  the 
chief  lord,  because  of  the  forinsic  and  regal  service,  and  of  that 
which  related  ad  scutum,  and  the  military  calls  for  the  defence  of 
the  country.  Another  was  a  holding  in  soccagio  libera,  in  free 
socage,  where  the  service  to  the  chief  lord  consisted  in  money  and 
nothing  was  due  ad  scutum  et  servitium  regis:  this  was  called 
socage  from  soccus,  a  plough ;  because  the  tenants  thereof  were 
deputed,  as  it  should  seem,  merely  to  be  cultivators  of  the  ground. 
In  this  tenure  the  ward  and  marriage  belonged  to  the  nearest  re- 
lations ;  and  though  homage  should  de  facto  be  done  for  such  land 
as  it  sometimes  was,  the  chief  lord  was  not  on  that  account  entitled 
to  the  ward  and  marriage,  as  those  casualties  did  not  always,  though 
they  usually  did,  follow  homage.  There  was  another  kind  of  soc- 
age, called  villein  socage,  where  homage  was  never  done,  but 
only  the  oath  of  fealty  was  taken ;  the  lord  being  interested  to  see 
that  his  villein  did  not,  by  any  surprise,  become  his  homager.*^     _ 

We  are  next  to  consider  the  circumstances  of  tenure,  the  princi- 
pal of  which  were  homage,  fealty,  and  relief.    Much  stress  was 
iBriwt.  36  b.  '/Sid.  37  b.  3lbid.3G.  *  Ibid.  1Tb. 
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laid  on  homage,  to  which  was  ascribed  greater  efficacy  than  to 
Homage  and  any  Other  part  of  this  system,  as  it  was  the  tie  of  feudal 

fealty.  connexioD  between  lord  and  tenant.  Homage  is  there- 
fore defined  by  Bracton  to  be  that  legal  bond  by  which  a  lord  is 
held  and  bound  to  warrant,  defend,  and  quiet  his  tenant  in  his 
seisin  against  all  mankind,  for  a  service  performed  by  him,  as  ex- 
pressed in  the  deed  of  gift ;  and,  on  the  other  hand,  that  obliga- 
tion by  which  a  tenant  was  equally  bound  to  preserve  his  faith 
towards  his  lord,  and  to  do  his  proper  service;  which  connexion  as  has 
been  before  shown,  is  thus  expressed  byGlanville;  tantum  debet  domi- 
nus  tenenti,  quantum  tenens  domino,  prceter  solum  reverentiam.^ 

Homage  was  to  be  done  at  the  time  of  the  gift  being  made, 
either  before  or  after  seisin :  if  seisin  was  not  delivered,  the  hom- 
age, says  Bracton,  had  no  effect.^  Homage  was  to  be  done  several 
times  by  the  same  tenant  to  the  same  lord,  if  for  different  freeholds. 
It  was  due  for  all  lands,  tenements,  and  rents ;  and  for  everything 
else  which  was  held  by  any  of  the  tenures  before-mentioned. -^ 
Homage  was  not  due  for  a  tenement  that  was  held  only  for  a  term, 
(which  included  an  estate  for  term  of  life,)  but  fealty  only.  The 
person  who  was  to  do  homage,  says  Bracton,  was  to  seek  his  lord 
wherever  he  could  be  found ;  he  was  to  approach  him  with  rever- 
ence, and  put  both  his  hands  between  those  of  his  lord :  by  which 
was  meant  to  be  signified  on  the  part  of  the  lord,  protection,  de- 
fence, and  warranty ;  on  the  part  of  the  tenant,  reverence  and  sub- 
jection ;  and  he  was  to  pronounce  in  that  posture  these  words : 
Devenio  homo  vester  de  tenemento  quod  de  vobis  teno,  et  ienere 
debeo,  et  fidem  vobis  portabo  de  vita  et  membris  et  terreno  honore, 
contra  omnes  gentes,  salvd  fide  debitd  domino  rigi,  et  hceredibus 
suis;  which  agrees  in  substance  with  the  form  in  Glanville's  time.* 
After  this  he  was  to  take  his  oath  of  fealty,  the  form  of  which  is 
not  mentioned  by  Glanville,  and  is  as  follows :  Soc  audis,  domine 
N.  qudd  FIDEM  vobis  portabo  de  vita  et  membris,  corpora  et  catallis, 
et  terreno  honore:  sic  me  Deus  adjuvet,  et  hcec  sancta  Dei  evangelia. 
The  difierence  between  homage  and  fealty  was  this ;  that  in  the 
oath  of  fealty,  which  was  the  lesser  obligation,  the  tenant  engaged 
tobear  his  faith  to  his  lord ;  in  the  other,  he  in  addition  thereto 
said,  Devenio  vester  homo,  that  is,  he  became  his  homager. 

Homage  was  not  to  be  done  in  private,  but  in  some  public  place, 
where  everybody  had  access ;  as  in  the  county  or  hundred  court, 
or  in  the  court  of  the  lord,  in  the  presence  of  many  persons,  that 
the  lord  might  have  witnesses  of  the  tenant  being  bound  to  him. 
Again,  it  was  requisite  that  a  diligent  examination  should  be  made  at 
the  time,  whether  the  person  doing  homage  was  entitled  to  the  land ; 
as  whether  he  was  right  heir  to  the  person  last  seised ;  what  was 
the  kind  and  size  of  the  freehold ;  whether  he  held  it  in  demesne, 
or  in  service ;  or  what  part  thereof  one  or  the  other -,5  all  which 
was  to  prevent  either  the  lord  or  the  tenant  being  deceived.     The 

1  BrMt.  78  b.  2  lUd.  79.  '  Ibid.  79  b.  »  Vide  ante,  12a         «  Bract.  80. 
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effect  of  homage  was  such,  that  this  caution  seemed  highly  neces- 
sary ;  for  when  a  person  had  done  homage  to  one  who  turned  out 
not  to  be  his  true  lord,  yet  he  could  not  recede  from  the  obligation 
of  homage,  without  the  judgment  of  some  court,  so  long  as  he  held 
the  land  for  which  he  did  it. 

There  were  many  ways  in  which  the  homage  was  dissolved :  as, 
if  either  lord  or  tenant  did  anything  to  the  disherison  of  the  other ; 
in  the  former  case,  the  lord  was  to  lose  his  dominium;  in  the  latter, 
the  tenant  was  to  lose  his  tenement.  Again,  should  the  lord  die 
without  heirs,  the  homage  on  his  part  was  gone,  but  it  revived 
in  the  person  of  the  next  superior  lord,  and  still  continued  in 
the  person  of  the  tenant:  the  same,  if  the  lord  committed  felony. 
In  these  cases,  the  superior  lord  could  not  waive  the  homage  which 
was  to  commence  between  him  and  the  inferior  tenant;  for  the 
tenant  would  then  be  deprived  of  his  warranty.  Besides,  it  might 
happen  that  by  the  feoffment  the  tenant  was  bound  only  to  the 
service  of  a  penny,  while  the  superior  lord  was  bound  by  the  feoff- 
ment he  had  made  to  the  mesne  lord,  to  the  warranty  of  a  hundred 
librates  of  land ;  and  there  is  no  doubt  but,  in  such  case,  a  lord 
would  gladly  renounce  his  claim  of  homage,  if  the  law  would  per- 
mit him.  Nor  would  it  avail  the  lord  to  say  that  the  tenant  was 
not  infeoffed  by  him,  and  that  he  claimed  nothing  in  the  homage ; 
for  as  there  might  be  several  superior  lords,  so  there  might  be 
several  tenants  one  below  another ;  and  the  chief  lord  of  all  held 
the  lowest  tenant  bound  to  him  by  the  ties  of  homage,  because  he 
was  within  his  fee,  though  per  medium ;  and  when  that  medius, 
or  mesne  lord  was  taken  away  for  any  cause  whatsoever,  the  con- 
nexion between  the  chief  lord  of  all  and  the  inferior  tenant  became 
immediate;  so  that,  one  way  or  other,  the  inferior  tenant  was  within 
the  homage  of  the  superior  lord.^  To  illustrate  this  by  an  instance : 
if  I  infeoff  A.  and  A.  infeoffs  B.  and  B.  infeoffs  G.  and  so  on ;  then 
every  tenant,  from  the  first  to  the  last,  would  be  my  tenants,  and  I 
their  lord ;  the  only  difference  being,  that  the  first  would  be  im- 
mediate tenant,  the  others  so  per  medium. 

We  have  been  showing  how  the  obligation  of  homage  might 
cease  in  the  person  of  the  lord,  and  remain  in  the  person  of  the 
tenant.  In  like  manner  might  the  homage  cease  in  the  person  of 
the  tenant  and  continue  in  that  of  the  lord :  as  where  the  tenant 
parted  with  the  whole  inheritance,  and  infeoffed  another  to  hold  of 
the  chief  lord,  then  the  tenant  was  absolved  from  the  homage;  that 
is,  the  homage  was  wholly  extinguished  as  to  him,  whether  the 
lord  consented  or  not,  and  commenced  in  the  person  of  the  alienee, 
who  now  was  bound  to  the  lord ;  and  should  the  feoffee  re-infeoff 
the  feoffor  to  hold  of  the  same  chief  lord,  the  homage  of  the  tenant 
would  thereby  be  revived.  The  homage  would  cease  also  when 
the  tenant  died  without  heirs,  or  committed  any  felony ;  in  which 
cases  the  tenement  escheated  to  the  chief  lord.     The  tie  of  homage 

1  Bract.  80  b. 
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and  fealty  was  likewise  dissolved,  when,  the  tenant  disavowed  the 
services  by  which  he  held,  or  denied  that  he  held  of  thelord  at  all; 
in  which  case  the  lord  had  two  remedies :  he  might  either  waive 
the  forfeiture  of  the  tenement,  and  proceed  for  the  recovery  of  the 
services ;  or  avail  himself  of  the  tenant's  default,  and  demand  the 
tenement  by  a  writ  of  escheat,  or  ^  by  a  writ  of  right.  Should  the 
tenant  do  any  atrocious  injury  to  his  lord,  or  side  with  his  enemy, 
by  giving  advice  or  assistance  against  his  lord  (except  it  was  with 
the  king,  or  the  superior  lord  of  all,  to  whom  he  had  done  allegi- 
ance), or  do  anything  to  the  disherison  of,  or  put  violent  hands  on, 
his  lord ;  all  these  were  breaches  of  faith  which  dissolved  the  hom- 
age on  the  part  of  the  tenant.  It  must  be  observed,  that  homage 
remained  in  force  between  lord  and  tenant  as  long  as  the  heirs  of 
both  parties  continued  (which  tenure  was  therefore,  in  after-times, 
called  homage  auncestrell);  but  upon  the  failure  of  any  of  them,  the 
homage  ceased,  and  could  be  revived  in  the  persons  of  others  only 
by  some  new  cause.  A  tenant  might  decline  holding  his  tenement, 
and  so  dissolve  the  homage:  he  might,  says  Bracton;  also  surrender 
the  tenement  and  homage  to  the  lord  propter  capitales  immicitias, 
and  so  dissolve  the  homage,  that  he  might  be  at  full  liberty  to  pro- 
secute an  appeal  against  him. 

It  seems  that,  in  general,  the  lord  could  not  attorn,  as  they 
called  it,  or  transfer  to  another  the  homage  and  services  of  his 
tenant  against  his  consent,  particularly  the  homage;  for  by  so 
doing  he  might  subject  him  to  a  person  who  was  his  declared  and 
inveterate  enemy.  A  slight  enmity,  however,  was  not  an  objection, 
where  the  law  allowed,  as  it  did  in  some  cases,  such  an  attornment 
even  against  the  tenant's  consent.  The  most  usual  way  of  attorn- 
ing the  homage,  was,  on  a  fine  in  the  king's  court,  where  the  hom- 
ager was  to  be  summoned  to  show  cause  why  the  homage  should 
not  be  done  to  the  other  person ;  and  if  he  could'  not  show  suffi- 
cient reason  to  the  contrary,  it  would  be  attorned  without  his  con- 
currence. 2  There  were  other  instances,  where  homage  might  be 
attorned ;  as  when  land  was  given  in  marriage ;  when  land  was 
sold  for  redemption  of  the  lord's  person;  in  both  which  cases  it 
might  be  attorned,  unless  any  particular  reason  could  be  shown  to 
the  contrary.  This  restraint  upon  the  attornment  of  homage  was ' 
founded  on  other  reasons  besides  those  before-mentioned ;  as  hom- 
age was  the  bond  by  which  the  tenant  claimed  the  warranty  and 
excamhium  of  his  lord,  it  was  right  that  the  lord  should  not  have 
the  power  of  transferring  this  obligation  to  another,  who  might  be 
indigent,  and  not  able  to  answer  the  warranty.  This  restriction 
was  wholly  in  favour  of  the  tenant,  for  whose  benefit,  indeed,  hom- 
age seemed  principally  calculated ;  and  if  it  was  just  that  a  lord 
should  not  be  at  liberty  to  decline  the  homage  of  the  tenant,  it  was 
equally  so  that  he  should  not  attorn  it  without  his  assent. 

Although  the  law  imposed  this  restraint  as  to  homage,  yet  service 

'  Bract.  81.  a  Ibid.  81  b. 
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might  be  attorned  in  all  cases  without  requiring  the  assent  of  the 
tenant ;  and  the  person  to  whom  it  was  attorned  might  distrain 
for  it,  without  the  tenant  being  able  to  make  any  resistance  thereto.^ 
In  such  cases,  some  thought,  that  should  the  distress  be  for  the 
homage  smd  service  both,  it  ought  to  cease  as  to  the  homage, 
though  it  held  good  as  to  the  service ;  distress  being  incident  to 
service,  and  belonging  of  course  to  the  person  who  was  entitled  to 
the  service.  _Yet  a  tenant  was  not  to  be  oppressed  by  an  attorn- 
ment of_  service,  any  more  than  by  an  attornment  of  homage ;  it 
was  advisable  therefore  for  the  tenant,  in  order  to  secure  himself 
from  any  unreasonable  demands  of  his  new  lord,  to  get  from  him  a 
charter,  granting  that  he  would  not  demand  more  services  than 
were  due,  and  charging  himself  with  a  warranty  and  excambium, 
in  the  same  manner  as  the  first  lord  was  bound. 

If  the  lord  refused  to  receive  the  homage,  the  tenant  had  several 
remedies.     In  the  first  place,  the  service,  which  the  tenant  was  not 
bound  to  without  homage,  was  lost  to  the  lord ;  and  should  hom- 
age be  forced  upon  the  lord  by  a  judgment  of  court,  the  arrears  of 
service  were  still  lost.     If  the  homage  was  refused  publicly  by  the 
lord,  the  tenant  might  attorn  himself  to  the  next  superior  lord;  and 
if  he  refused,  to  the  next ;  and  so  on  to  the  king,  who  was  the  chief  lord 
of  all ;  and  if  they  all  refused,  the  tenant  was  quit  of  all  demands  for 
service.     But  should  any  of  them  accept  it,  the  immediate  lord  who 
had  refused  it  could  never  recover  the  homage  or  service  ;  though  he 
would,  on  account  of  his  wilful  refusal,  be  still  bound  to  warranty,  not- 
withstanding the  person  to  whom  tenant  did  homage  had  the  service.^ 
When  a  mesne  lord  had  accepted  the  homage  and  fealty  of  his 
tenant,  and  received  the  service,  but  had  applied  it  to  his  own  use 
without  acquitting  him  from  the  demands  of  the  superior,  and  this 
was  proved  in  the  presence  of  good  and  lawful  men ;  he  might,  in 
future,  without  any  breach  of  law,  satisfy  the  chief  lord  with  his 
own  hands,  by  doing  his  service  to  him ;  and  yet  the  mesne  lord 
would  not  on  that  account  be  discharged  from  his  warranty.^      The 
remedy  against  the  mesne  lord,  in  such  cases,  was  by  a  writ  de  medio. 
After  homage  was  performed,  the  next  thing  for  the  heir  to  do 
was  to  pay  the  relief ;  so  called,  says  Bracton,  because 
thereby  the  tenement  and  inheritance  which  was  in  the 
hands  of  the  ancestor,  et  quoz  jagehs /uit  per  ejus  decessum,  kelb- 
VATUB  m  manus  hceredts.     The  sums  to  be  given  on  these  occasions 
were  settled  by  Magna  Charta,^  except  in  tenure  by  serjeanty,  which 
was  still  left  to  the  discretion  of  the  lord.5    A  relief  was  to  be  paid 
only  in  cases  of  succession,  and  never  upon  a  change  of  tenant  by 
'buying  or  selling,  or  any  other  sort  of  purchase.6    It  was  to  be  paid 
to  the  next  immediate  lord,  and  no  other  .•  it  was  to  be  paid  only 
once,  and  not  upon  the  change  of  the  lord ;  for  though  homage 
might  be  done  several  times,  relief  was  to  be  paid  only  once ;  5'  so 

I    I  Bract.  82.  a  Ibid.  82  b.  »  Ibid.  84.  *  Vide  ante,  235. 
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that  the  doubts  expressed  by  Grianville  on .  this  head  no_  longer 
existed.i  Another  gift  was  to  be  made  to  a  lord  by  the  heir  when 
he  succeeded  his  ancestor,  which  was  called  a  heriot.  This  was, 
however,  in  nothing  like  a  relief;  for  it  was  given  by  all  tenants, 
as  well  villain  as  free,  and  it  rather  came  from  the  deceased  than 
the  heir :  it  was,  says  Bracton,  when  a  man  remembered  his  lord 
by  the  best  beast,  or  second  best  beast  he  died  possessed  of,  accord- 
ing to  the  custom  of  different  places,  and  was  rather  de  gratia  than 
dejure;  and,  in  fact,  it  related  not  at  all  to  the  inheritance.^ 

The  subject  of  ward  and  marriage  is  treated  by  Glanville,  and  by 

Of  wardship  Bractou,  principally  in  the  same  way,  and  sometimes  in 

and  marriage,  the  Same  words ;  we  shall  therefore  touch  upon  such 

parts  only  as  are  stated  somewhat  differently,  or  are  discoursed  upon 

more  at  large  by  Bracton. 

The  age  of  female  wards  was  contended  by  some  to  be  at  fifteen 
years  complete,  both  in  military  and  socage  tenure  ;  for,  as  to  the 
former,  they  said  that  she  might  have  a  husband  who  was  able  to 
perform  the  military  service ;  3  and  therefore  she  might,  with  pro- 
priety, be  reckoned  of  age  before  she  was  twenty-one  years  of  age. 
But  this  opinion  is  combated  by  Bracton,  who  says,  that  the  same 
principle  might  make  her  of  age  at  an  earlier  period  ;  and  he  there- 
fore lays  it  down,  that  there  is  no  distinction  between  male  and 
female  wards  in  the  respective  tenures ;  and  that  it  was  only  in  the 
latter  that  females,  (as  we  have  before  shown  of  males,)  were  to  be 
considered  as  of  age  at  fifteen  years  ;  at  which  time,  says  Bracton, 
a  woman  is  able  to  manage  her  domestic  concerns ;  *  which  is  a 
similar  description  to  that  given  by  G-lanville,^  and  adopted  by 
Bracton,  of  the  qualification  of  an  heir  in  burgage-tenure :  and  the 
latter  author  mentions  fifteen  as  the  proper  age  for  the  infancy  of 
a  tenant  in  socage  to  cease,  because  he  was  then  able  to  attend  to 
affairs  of  agriculture. 

It  is  laid  down  positively  by  Glanville,  that  if  a  person  married 
his  daughter  and  heiress  without  the  assent  of  his  lord,  he  should 
forfeit  his  inheritance ;  and  that  a  widow  wh.o  married  without  her 
lord's  assent,  should  in  like  manner  forfeit  her  dower.6  These  two 
points  are  recognised  by  Bracton  as  remnants  of  the  old  law,  which 
had  gone  out  of  use.  We  have  before  seen  what  notice  was  taken  of 
this  cruel  piece  of  law  by  Magna  Gharta ;  and  it  was  now  laid  down 
by  Bracton,  that  in  both  cases  the  lord  was  only  entitled  to  a  penalty; 
the  measure  of  which,  however,  he  does  not  mention.7 

When  an  infant  succeeded  to  inheritances  that  were  held  of 

1  Vide  ante,  125.  '  Bract.  86.  * 

'  Bracton  says,  another  reason  was  given  in  favour  of  this  early  liberation  from  pupil- 
lage :  Fasmina  magis  doH  capax  est  qimm  masculus,  et  maturiora  sunt  vola  muUeris 
quam  viri. 

'  To  this  Bracton  adds,  that  she  might  habere  colne  et  kete  ;  which  is  thus  explained 
by  Spelman :  CoLNE  Saxonicl  eat  OALonLUS ;  Keye,  olavis  ;  quasi  eb  spectaret  hie  locus, 
vt  foemina  congruw  wtatis  haberetur,  si  COMFVTHH  et  olaves  liomesticas  vateret  curare. 
Spelman,  voce.    Bract.  86  b.  '  Vide  ante,  114.  6  tjj^  ng  117. 
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different  lords,  the  custody  of  the  lands  belonged  to  the  respective 
lords  of  whom  they  were  held  ;  but  the  custody  of  the  heir's  person, 
and  the  marriage,  which  was  the  great  source  of  emolument  to  the 
lord,  could  belong  to  one  only  ;  and  there  was  some  difficulty  in 
ascertaining  who  that  person  should  be.  It  is  laid  down  generally 
by  Glanville,  that  this  should  be  the  chief  lord  of  whom  the  heir 
held  his  first  fee ;  i  and  that  the  king,  by  his  prerogative,  was 
entitled  to  certain  preferences.  The  manner  in  which  both  these 
claims  were  adjusted  is  more  fully  explained  by  Bracton. 

As  an  exception  to  the  prerogative,  which  gave  to  the  king  the 
custody  of  the  heir  and  his  lands  of  whomsoever  they  were  held  by 
knight-service,  it  is  laid  down,  that  if  any  held  of  the  king  per  fcedi 
firmam,  ov  in  socage,  or  in  burgage,  or  by  serjeanty,  to  perform 
the  service  of  finding  him  knives,  or  darts,  or  the  like,  the  king 
should  not  have  custody  either  of  the  heir,  or  of  the  lands  he  held 
of  any  one  else  ;  nor  if  he  held  of  the  king  as  of  an  honor  or  escheat ; 
it  being  provided  by  Magna  Charta,^  that  the  tenure  in  such  case 
should  remain  the  same  as  it  was  when  in  the  hands  of  the  former 
possessor ;  though,  even  in  case  of  escheats,  if  the  heir  held  under 
a  new  grant  from  the  king,  the  king's  prerogative  to  wardship 
would  prevail.  This  prerogative  of  the  king,  therefore,  prevailed  in 
respect  only  of  a  tenant  who  held  of  him  in  capite  by  military 
tenure,  or  by  serjeanty  to  attend  the  king's  person ;  and  it  only  ex- 
tended to  subject  lands  held  by  military  tenure  to  the  ward  of  the 
crown.  3 

In  socage-tenure  the  wardship  belonged  to  the  next  of  kin,  and 
not  to  the  lord  ;  and  therefore,  in  general,  if  an  heir  had  inheritances 
held  in  socage  of  different  lords,  there  could  arise  no  question  about 
priority  of  feoffment,  to  ascertain  the  right  of  wardship,  as  in  mili- 
tary tenures  ;  though  it  is  said  by  Bracton,  that  by  special  custom 
in  some  places,  and  amongst  others  in  the  bishopric  of  Winchester, 
the  lord  had  the  wardship  in  socage  tenure,  and  in  such  cases, 
recourse  must  of  necessity  be  had  to  priority  to  determine  who  was 
chief  lord  ;  yet  this  preference  was  only  against  lords  whose  tenures 
lay  within  the  reach  of  the  custom,  and  not  against  other  persons.* 

The  first  fee,  in  many  cases,  which  constituted  a  person  chief 
lord,  and  gave  him  the  priority,  was  the  fee  that  was  first  delivered 
to  the  heir.  The  lord  was  not  to  receive  homage  before  he  had 
delivered  the  inheritance  to  the  heir :  the  wardship  and  marriage 
could  not  be  demanded  from  the  infant  heir,  any  more  than  relief, 
or  any  service  could  from  the  heir  of  full  age,  before  homage  ;  the 
delivery,  therefore,  of  the  inheritance  was  the  first  step  towards 
acquiring  a  right  to  the  wardship  and  marriage,  and  the  receiving 
of  homage  completed  the  claim.  It  follows  from  hence,  that  as 
long  as  the  homage  of  the  ancestor  had  continuance,  no  delivery 
was  to  be  made  of  the  inheritance,  and  that  homage  continued 
during  the  ancestor's  life,  unless  he  had  made  any  transfer  of  the 

^  '  Vide  ante,  115.  *  Ibid.  238.  ^  Braot.  87  b.  «  Md.  88. 


316  HENEY  III.  [chap.  T. 

land  which  broke  the  homage.  Every  transfer  had  not  that  effect. 
Thus,  if  a  person  holding  by  military  service  and  homage,  granted 
the  land  to  his  son  and  heir  for  life,  to  hold  either  of  himself  or  of 
the  chief  lord,  the  homp,ge  still  continued  between  the  father  and 
the  chief  lord ;  but  it  would  have  been  broken,  if  the  father  had 
parted  with  the  whole  inheritance. 

The  ceasing  of  the  homage  and  the  delivery  of  the  inheritance 
will  be  better  understood  by  considering  the  following  cases.  Sup- 
pose A.  having  an  inheritance,  married  B.  having  one  also ;  both 
held  of  the  same  lord.  They  have  a  son.  A.  dies,  leaving  his  wife 
B.  alive:  the  inheritance  of  A.  might  be  delivered  to  the  heir  by 
the  lord,  who  would,  in  consequence,  be  entitled  to  homage,  ward, 
and  marriage.  But  if  B.  the  wife  had  died,  leaving  A.  alive,  it 
would  be  otherwise ;  because  the  homage  done  by  ^.  in  the  name 
of  his  wife  still  continued ;  for  it  could  not  be  dissolved  during  his 
life,  as  he  was  entitled  to  hold  the  land  per  legem  Anglice  :  the  heir 
of  A.  therefore  continued  in  the  power  of  the  father,  during  whose 
life  he  owed  no  homage  to  the  lord  ;  as  two  homages  could  not  be 
done  for  the  same  land.  And  so  it  was,  wherever  the  heir  was 
descended  both  from  the  husband  and  wife  ;  but  it  was  otherwise, 
where  there  was  a  second  marriage,  and  be  was  descended  only 
from  one.  As  for  instance,  if  the  wife  only  had  an  inheritance, 
and  the  husband  died  first,  leaving  an  heir,  the  inheritance  could 
not  be  delivered  during  the  life  of  the  wife  ;  and  of  course  the  lord 
would  not  have  wardship  and  marriage :  so  if  she  married  one  or 
more  husbands,  there  was  still  to  be  no  delivery  ;  and,  of  course,  no 
ward  or  marriage,  as  long  as  she  or  any  of  her  husbands  lived : 
the  same,  if  the  wife  died,  leaving  any  husband  alive  :  but  as  soon 
as  the  surviving  husband  died,  then  the  inheritance  might  be  de- 
livered to  the  heir  of  the  deceased  wife  by  her  first  husband,  and 
ward  and  marriage  would  follow. 

Thus,  as  the  preference  depended  upon  the  delivery  of  the  inherit- 
ance, and  tliat  upon  the  death  of  the  person  in  seisin,  it  might 
happen  that  the  death  of  the  husband  and  wife  might  fall  so  near 
as  to  leave  a  difficulty  in  determining  which  died  first.  In  such 
case  they  used  to  recur,  as  in  Glanville's  time,  to  the  first  feoffment, 
and  disregard  the  priority  of  delivery  ;  and  so  they  did,  when  the 
inheritance  on  the  part  of  the  father  and  that  on  the  part  of  the 
mother  were  held  of  different  lords,  and  were  united  in  the  person 
of  one  heir.i 

The  guardian  in  socage  had  the  marriage  of  the  heir  and  all 
other  casualties  and  profits  of  wardship  the  same  as  the  guardian 
in  military  tenure  ;  and  what  is  very  remarkable,  the  right  of  tte 
guardian  in  socage  was  so  much  considered,  that  the  law  allowed 
the  apparent  next  of  kin  to  take,  notwithstanding  he  was  a  bastard 
and  illegitimate.2  This  made  a  guardianship  in  socage  as  great 
an  object  as  that  in  military  tenure  ;  and  the  struggle  for  the 

1  Bract.  89  b.  « lUd.  88. 


CHAP,  v.]  BRACTON: OP  GflFTS  OF  LAND.  '  317 

marriage  of  the  heir  did  not  lie  only  between  the  different  lords  of 
whom  he  held  in  military  tenure,  but,  if  he  also  held  any  socage 
lands,  there  might  be  a  contest  between  the  lord  in  military  tenure, 
and  the  person  who  was  entitled  to  be  guardian  in  socage.  When, 
therefore,  land  in  military  tenure  descended  from  the  father,  and 
land  in  socage  from  the  mother,  or  vice  versa,  and  they  both  centered 
in  the  same  heir,  the  marriage  of  the  heir  was  decided,  says  Bracton, 
by  priority,  in  the  manner  before-mentioned.^  But  if  lands  in 
socage  and  in  military  tenure  descended  from  the  same  ancestor  ; 
then,  notwithstanding  the  socage  might  be  of  the  prior  feoffment, 
yet  the  privilege  of  military  tenure  prevailed,  and  the  lord  of  those 
lands  would  exclude  the  next  of  kin,  and  have  the  ward  and 
marriage.^ 

Thus  was  the  person  of  the  infant  heir  made  a  property  of,  either 
by  his  guardian  in  chivalry  or  in  socage  :  the  disposal  of  the  heir 
in  marriage  might  be  sold  to  the  best  purchaser,  hke  the  fruits  and 
profits  of  his  lands.  We  shall  soon  see,^  that  the  legislature  made 
some  provision  against  this  oppression,  in  the  case  of  guardians  in 
socage;  but  the  others  were  rather  secured  in  their  rights  by 
another  provision  of  this'reign,  which  made  void  all  conveyances  of 
the  inheritance  to  the  heir  in  the  life  of  the  ancestor ;  a  practice 
by  which  tenants  in  chivalry  endeavoured  to  avoid  the  claim  of 
ward  and  marriage.^ 

Having  considered  the  terms  and  conditions  on  which  landed 
property  might  be  held,  the  next  object  which  natur-  of  gifts  of 
ally  presents  itself  is,  the  manner  of  acquiring  a  title  ^^"^^  ■ 
to  property :  and  this  was  of  three  kinds ;  by  gift,  by  succession, 
and'  by  will.  We  shall  consider  these  three  in  their  order,  beginning 
with  the  first.5  A  gift  of  land  might  be  considered  in  various  ways ; 
either  as,  what  is  called  by  Bracton,  libera  etpura  donatio,  or  that 
which  was  sub  conditions;  and,  in  another  respect,  such  as  was 
absoluta  et  larga,  or  that  which  was  striata  et  coarctata  to  certain 
particular  heirs,  with  an  exclusion  of  others.  These  will  be  treated 
of  more  minutely  hereafter,  when  we  have  first  inquired-  what 
persons  were  capable  of  making  gifts  of  land,  and  what  not.  i 

The  person  who  was  regularly  and  properly  entitled  to  make  a 
gift  of  his  land,  was  he  who  was  seised  in  fee  ;  but  yet  ^  ^^^  _ 
some  others  who  had  an  inferior  interest,  could,  to  a  y  ^  °™  ■ 
certain  degree,  make  a  gift ;  as  any  one  who  had  a  freehold,  though 
only  for  life  ;  and  even  such  as  had  no  freehold  ;  as  one  who  had  a 
term  for  years,  or  the  wardship  of  land :  and  indeed  those  who  had 
no  lawful  title  ;  as  one  who  was  in  seisin  by  intrusion  or  by  disseisin, 
might,  says  Bracton,  convey  a  freehold,  though  it  was  not  a  com- 
plete and  indefeasible  one.  A  gift  made  by  a  minor,  or  a  madman, 
would  be  good,  if  confirmed,  after  the  one  was  of  age,  and  the  other 
had  'become  of  sane  memory.^     Those  who  could  not  make  a  gift, 

1  Bract.  88  b.  *  Ibid.  91.  '  Stat.  Marlb. 
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were  such  as  had  not  a  general  and  free  disposal  of  their  property : 
such  was  the  condition  of  minors,  who  were  sub  tutelu  vel  curd  ; 
yet  these  could  accept  a  gift  with  consent  of  their  tutor,  as  the  law 
allowed  them  to  meliorate  their  condition,  though  not  ta  lessen  it 
by  making  a  gift,  even  with  consent  of  their  tutor  :  the  same  of  a 
person  deaf  and  dumb  ;  a  person  taken  prisoner  by  an  enemy,  while 
in  the  enemy's  custody  ;  or  a  leper  removed  from  the  converse  of 
mankind.  Others  were  incapacitated  sub  modo.  Thus  archbishops, 
bishops,  abbots  and  priors,  could  not  make  gifts  without  the  assent 
of  the  chapter ;  nor  the  chapter  without  the  assent  of  the  king,  or 
other  patron,  whoever  he  might  be ;  the  concurrence  of  all  whose 
interest  was  concerned  being  absolutely  requisite.  Eectors  of 
churches,  as  they  possessed  nothing  but  in  the  name  of  their 
churches,  could  make  no  alienation  thereof  but  by  consent  of  the 
bishop  or  patron ;  i  nor  even  make  any  change  therein  for  the 
better. 2  Bracton  lays  it  down,  that  a  bastard  could  not  give  his 
land  unless  he  had  heirs  of  his  body,  or  he  had  made  lawful  assigns 
thereof,  conformably  with  the  terms  of  the  donation.  This  restric- 
tion on  the  alienation  of  a  bastard  seems  to  have  been  imposed  in 
favour  of  the  lord,  who,  as  the  law  now  stood,  (though  it  was  other- 
wise in  Glanville's  time),  would,  on  failure  of  heirs,  succeed  by 
escheat.  For  a  similar  reason  no  one  charged  with  felony  could 
alien  his  land  with  effect,  thoi^gh  the  gift  would  hold  tiU  he  was 
convicted,  and  if  he  was  acquitted  would  be  valid.  All  gifts 
between  a  husband  and  wife  were  void ;  s  nor  could  a  husband  give 
his  land  to  another,  to  be  conveyed  by  the  donee  to  his  wife  in  his 
life-time,  or  after  his  death,  as  that  would  be  a  fraud  upon  the 
letter  of  the  law. 

Thus  far  of  the  persons  who  might  make  a  gift  of  land ;  next  of 
those  to  lohom  a  gift  may  be  made.  A  gift,  as  has 
been  before  said,  might  be  made  to  a  minor ;  and  in 
such  a  case,  a  tutor,  or  curator,  used  to  be  appointed  to  accept  and 
take  care  of  such  gift ;  but  the  law  did  not  allow  the  feoffor  to 
appoint  such  tutor ;  4  for  that,  says  Bracton,  would  seem  like  a  con- 
tinuance of  the  seisin,  instead  of  making  a  feoffment  of  it.  A  gift 
might  be  made  to  a  Jew,  unless  the  original  charter  had  a  clause 
which  forbid  such  an  alienation  ;  it  being  very  common  in  those 
days  to  add  to  the  clause  of  assignment  exceptis  viris  religiosis,  et 
Judceis :  it  seems  that  Jews  were  not  by  law  incapacitated  from 
taking  gifts  of  land,  except  in  these  particular  cases.5  If  a  gift 
was  made  by  a  man  to  his  wife  and  his  children,  or  her  children 
begotten  of  another  husband,  the  gift,  though  void  as  to  the  wife, 
would  hold  as  to  the  others. 

I  So  Bracton  reads.    Quere,  if  it  should  not  be  and  I  ?  Bract.  12. 

3  Vide  ante,  91-111. 

4  Bract.  12  b.  It  is  to  be  regretted  that  Bracton  has  not  informed  us  by  whopi  he 
was  to  be  appointed. 

These  terms  of  Tutor  and  Curator  are  borrowed  from  the  civil  law,  and  the  appoint- 
ment of  them  to  protect  property  given  to  an  infant  is  adopted  from  the  same  source. 
(Inst.,  Ub.-i.,  tit.  xiii.,  et  sequent.)  s  Bract.  13. 
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It  has  before  been  said,  that  a  person  might  give  what  he  had  in 
fee  for  life,  or  for  years ;  to  which  may  be  added,  that  he  had  this 
power,  whether  he  was  seised  to  himself  solely  or  in  common  with 
another.  He  might  also  give  that  which  he  had  in  expectancy 
after  the  death  of  his  ancestor  who  held  it  in  fee.  He  might  give 
what  he  had  granted  before  to  another  for  a  term  of  years,  with  a 
saving  to  the  farmer  of  his  term ;  because  these  two  possessions 
could  very  well  consist  with  each  other,  so  as  one  should  have  the 
freehold  and  the  other  the  term. 

It  has  before  been  shown  that  these  gifts  might  be  of  greater  or 
less  extent  and  duration ;  they  might  be  in  fee  for  life,  in  fee-farm 
for  term  of  life  or  for  term  of  years.  Where  a  gift  was  for  life, 
whatever  the  circumstances  might  be,  the  donee  had  immediately 
liberum  tenementum,  or,  as  it  has  since  been  called,  a  freehold  in- 
terest, so  as  to  have  an  assize  if  he  was  ejected ;  and  such  a  donee 
might,  as  has  before  been  said,  make  an  imperfect  donation  in  fee 
or  for  life ;  so  great  consideration  did  the  law  bestow  on  a  freehold 
of  any  sort.i 

To  ascertain  that  gifts  were  actually  made  by  the  parties  whose 
names  were  to  the  deed  of  gift,  and  that  they  were  in  a  capacity  to 
manage  their  affairs,  a  writ  was  framed  requiring  the  sheriff  to  make 
inquisition  whether  the  donor  was  compos  mi;  which  writ  was  either 
to  be  executed  before  the  sheriff  and  guardians  of  the  pleas  of  the 
crown,  or  before  the  justices  at  Westminster.2  There  was  another 
writ  to  inquire  if  it  was  the  donor's  seal,  or  was  really  affixed  to  the 
charter  by  him ;  and  if,  upon  inquiry,  any  one  was  charged  with  a 
fraud  respecting  the  gift,  he  was  summoned  to  answer  for  it.  3  All 
gifts  should  be  free,  and  without  compulsion :  and  therefore,  should 
it  be  proved  that  any  coercion  was  used  with  the  donor,  the  gift 
was  revoked ;  but  if  the  donor  dissembled  the  force,  and  did  not 
complain  of  it  till  some  length  of  time,  he  would  not  be  permitted 
afterwards  to  invahdate  the  gift  by  such  a  suggestion.  If  it  was 
in  time  of  war,  he  was  to  make  a  declaration  thereof  as  soon  as 
peace  was  restored ;  if  in  time  of  peace,  then,  says  Bracton,  as  soon 
as  he  had  escaped  from  the  duress,  he  was  to  raise  a  hue  and  cry 
after  the  parties  :  and  in  either  of  these  cases,  he  would  be  consid- 
ered by  the  law  as  having  done  all  in  his  power.* 

Having  premised  these  observations  concerning  the  capacity  of 
persons  to  become  donors  and  donees,  the  next  subject  of  simple 
is  the  donation  itself  It  has  been  said  that  donations  gif*«- 
were,  some  of  them,  simple  and  pure ;  that  is,  where  no  condition 
or  modification  was  annexed.  The  following  is  a  pure  and  simple 
gift  of  land,  and,  as  it  was  the  common  form  of  gifts  or  feoffments 
at  this  time,  is  very  well  worthy  of  notice : — Do  tali  tantam  terram 
in  villd  tali,  pro  homagio  et  servitio  suo,  habendam  et  tenendam 
eidem  tali  et  hcBredibus  suis  de  me,  et  hceredilus  meis  tanfiim,  ad 

1  Bract.  13  b.  '  Ibid.  14  b.  '  Ibid..  15.  <  Ibid.  16  b. 
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tales  terminos,  pro  omni  servitio,  et  consuetudine  seculari,  et  de- 
mandd;  et  ego  et  Jiceredes  mei  warrantizabimus,  acquietdbimus,  et 
defendemus  in  perpetuum  prcedictum  talem,  et  Jiceredes  suos,  versus 
omnes  gentes  per  prcedictum  servitium,  <fcc.  A  gift  like  this,  tali 
et  hceredibus  suis,  was  to  be  uaderstood  in  the  large  sense  of  the 
term  haeres,  and  as  comprehending  all  heirs  both  near  and  remote.^ 
Another  way  of  enlarging  this  clause  was,  tali  et  hceredibus  suis, 
vel  cui  terram  illam  dare  vel  assignare  voluerit,  with  .a  clause  of 
warranty  co-extensive  with  such  a  donation.  In  such  case,  if  the 
donee  assigned  and  died  without  heirs,  the  donor  was  bound  to 
warrant  the  assignee,  which  could  not  be  without  such  an  express 
engagement  in  the  deed  of  gift,  so  that  the  express  mention  of 
assignees  seemed  necessary  to  give  a  complete  power  of  alienation. 

As  a  gift  might  be  made  largely,  so  it  might,  as  before  stated,  be 
coarctata,  and  Confined  to  particular  heirs,  as,  tenendam  sibi,  et 
Jiceredibus  suis  Quos  de  caene  sta  et  uxore  sibi  desponsata  pko- 
CEEATos  HABUERiT ;  or,  tali  et  uxori  stwe,  or  cum  tali  JUid  med, 
K&c,  tenendam  sibi  et  hceredibus  suis  de  came  talis  uxoris,  or  ^lice 
exeuntibus,  &c.  In  these  cases  the  inheritance  descended  to  the 
particular  heirs  there  specified,  to  the  exclusion  of  all  others.  If  a 
person  so  infeoffed  should  infeofif  any  other,  the  heirs  would  be 
bound  to  warranty ;  for  though  some  had  endeavoured  to  maintain 
that  they  took  together  with  their  ancestor,  yet  Bracton  denies  it, 
and  says,  they  only  took  by  descent.  And  should  the  person  so 
infeoffed  have  no  such  heirs,  or  they  should  fail,  the  land  would 
revert  to  the  donor  by  a  tacit  condition,  without  any  mention 
thereof  in  the  gift. 

The  construction  of  law  upon  the  estate  and  interest  of  such 
donees  was,  that,  in  the  first  of  the  above  cases,  should  there  be  no 
heir,  the  land  given  would  be  a  freehold  in  the  donee,  but  not  a  fee; 
in  the  second,  it  would  be  a  freehold  till  heirs  were  born,  and  then 
it  would  become  a  fee ;  and  when  they  failed,  it  would  again  become 
only  a  freehold.  Thus,  we  see,  it  was  at  the  pleasure  of  the  donor, 
at  the  creation  of  the  gift,  to  modify  it  as  he  pleased,  however  con- 
trary to  the  general  disposition  the  law  would  make  thereof ;  in 
which  instances  the  maxim,  that  conventio  vincit  legem,  was  the 
principle  which  governed ;  and  this  was  not  only  in  prescribing 
what  heirs  should  inherit,  but  also  in  the  service  to  be  performed, 
which,  as  has  been  seen  before,  was  in  the  breast  of  the  feoflfor  to 
order  as  he  liked,  so  as  he  warranted,  his  tenant  against  the  chief 
lords.^ 

We  have  hitherto  spoken  of  the  heirs  that  were  pointed  out  by 
Of  conditional  the  will  of  the  donor  to  succeed  to  the  inheritance.  We 
gifts.  shall  next  take  notice  of  the  conditions  and  modifica- 
tions under  which  the  inheritance  was  to  be  enjoyed ;  and  these 
imported  sometimes  a  burthen,  sometimes  a  benefit,  to  the  donee, 
and  were  of  different  kinds.     Thus  a  gift  might  be,  tenendum  sibi 

,      1  Bract.  17.  'Ibid. IT  h. 
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et  kceredibus  suis,  si  hceredes  Jiahuerit  de  corpore  suo  procreatos ; 
where,  if  the  donee  had  heirs  of  his  body,  though  they  afterwards 
failed,  yet  he  had  satisfied  the  condition,  and  all  his  heirs,  without 
distinction,  became  entitled  to  inherit ;  but  if  no  such  heir  had 
been  born,  the  land  given  would  have  been  only  a  freehold,  and 
would  return  to  the  donor,  to  the  exclusion  of  the  heirs  general, 
because  the  condition  had  not  been  fulfilled.  If  a  gift  was  viro  et 
uxori,  et  hoeredibus  uxoris ;  or,  vira  et  iixori,  et  kceredibus  viri; 
or,  viro  et  uxori  et  hoeredibus  communibus,  si  tales  extiterint,  vel  si 
NGN  extiterint,  tunc  ejus  hoeredibus  qui  alium  supervixerit ;  these 
were  all  sub  modo.  Others  were  sub  modo,  and  also  adjecta  condi- 
tione;  as.  Do  tali  tantam  terrain,  ut  det  mihi  tantum;  or,  ut  mihi 
inveniat  necessaria.  These  gifts,  though  not  wholly  gratuitous, 
yet,  Bracton  says,  were  simplex  et  pura;  and  if  livery  was  given 
thereon,  they  could  not  be  revoked,  though  the  condition  was  not 
performed,  unless  there  had  been  an  express  covenant  entitling  the 
donor  to  enter  for  breach  of  the  condition.! 

The  limitation  of  estates  went  much  further  than  what  has  yet 
been  stated.  A  person  would  make  a  gift  to  his  eldest  son  A.  ten- 
endum sibi  et  hoeredibus  suis  de  corpore  suo  procreatis ;  and  if  he 
had  no  such  heirs,  or  they  should  fail,  then  to  his  second  son  B. 
to  whom  he  directed  it  to  revert,  to  have  and  to  hold  to  him  in  the 
same  manner;  and  upon  like  failure  to  G.,  his  third  son,  in  the 
like  way,  and  so  on ;  and  if  the  said  A.  B.  and  G.  all  died  without 
such  heirs,  the  land  to  revert  to  the  donor  and  his  heirs ;  which 
last  was  unnecessary,  as  the  law  would,  of  course,  give  the  reverter 
to  him.  Other  gifts  were  as  large  as  the  former  was  confined  ;  as 
tenendum  tibi  et  hoeredibus  tuis,  vel  cui  dare,  vel  assignare  in  vita, 
vel  in  morte  legare  volucris.  A  regard  to  the  will  of  the  donor 
induced  them  to  support  such  gifts ;  for  Bracton  lays  it  down,  that 
if  the  legatee  got  the  seisin,  and  an  assize  was  brought  against  him 
by  the  heir,  he  might  plead  the  form  of  the  gift,  and  it  would  be  a 
bar,2  so  that  the  restraint  upon  gifts  of  land  by  will,  which  seemed 
one  of  the  strictest  points  in  the  law  of  landed  property,  might  be 
dispensed  with  by  the  special  form  of  the  original  gift. 

Innumerable  were  the  conditions  upon  which  gifts  might  be 
made.  Some  of  these  were  conditions  precedent,  and  some  subse- 
quent, to  the  vesting' of  the  estate  given  :  some  of  them  were  sup- 
ported by  law,  and  some  not :  and  various  were  the  reasons  given 
why  they  should  not  be  supported.  A  few  instances  of  this  kind 
will  serve ;  as.  Bo  tibi  talem  terrcmi,  si  Titius  voluerit ;  si  navis 
venerit  ex  Asid;  si  Titiics  veneril  ex  Jerusalem;  si  mihi  decern 
aureos  dederis ;  si  ccelum  digito  tetigeris,  and  the  like; 3  some  of 
which  were  accompanied  with  an  express  condition  of  reverter  on 
failure  in  performing  the  terms  on  which  the  gift  was  made,  and 
some  not. 

The  course  of  descent  was  entirely  under  the  control  of  the  donor 

1  Bract.  18  a.b.  '  Ibid.  18  b.  =  Hid.  19. 
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in  making  the  gift.  A  gift  was  sometimes  made  to  a  person  for  a 
term  of  years,  and  after  that  term  to  revert  to  the  donor,  with  an 
agreement  that  if  the  donor  died  within  the  term,  the  land  should 
remain  to  the  donee  for  life,  or  in  fee,  as  it  might  happen.  Thus  a 
freehold  and  fee  might  be  raised  by  a  condition,  and  in  the  same 
manner  might  be  changed  into  a  term ;  for  when  a  gift  was  made 
for  life,  it  might  be  added  as  a  condition,  that,  should  the  tenant 
die  within  a  certain  time,i  his  heirs,  tenants,  assigns,  or  executors 
should  retain  the  land  for  a  certain  term  after  his  death.  When 
land  was  given  to  a  creditor  in  vadium,  it  was  sometimes  agreed, 
that  if  the  money  was  not  paid  at  an  appointed  day,  he  should  hold 
it  to  him  and  his  heirs.  Gifts  were  often  made  for  a  term  of  years, 
yet  so  as  to  be  restored  to  the  donor  if  he  ever  returned  into  the 
kingdom ;  but  if  he  died  in  his  voyage,  or  did  not  return,  to  remain 
to  the  termor  in  fee ;  upon  the  performance  of  which  condition  the 
term  ceased,  and  the  fee  commenced.^ 

In  all  gifts  in  maritagium,  or  to  a  bastard,  there  was  an  express 
or  tacit  condition  of  reverter.  If  land  was  giveij  to  a  bastard  in 
marriage  with  a  woman,  it  was  always  either  to  them  et  hceredibus 
eorum  communibus,  or,  hceredibus  ipsius  uxoris  tantakn,.  In  the 
former  case,  there  was,  by  a  tacit  condition  in  the  gift,  a  reverter 
to  the  donor,  upon  failure  of  common  heirs ;  in  the  latter,  if  she 
had  heirs  by  the  bastard,  the  land  went  to  them;  if  she  had  none, 
it  descended  to  other  heirs  of  the  wife,  whether  born  of  another 
husband  or  collateral.  Suppose  land  was  given  to  a  bastard  solely, 
without  his  wife,  ei  et  hceredibus  suis,  or,  ei  et  assignatis  suis ;  in 
the  former  case,  upon  failure  of  heirs,  whether  homage  had  been 
done  or  not,  the  land,  contrary  to  the  usage  in  Glanville's  time,3 
escheated  for  want  of  heirs ;  in  the  latter,  if  he  had  made  an  aliena- 
tion, it  was  good,  though  there  was  a  failure  of  heirs.*  If  a  bastard 
had  a  brother,  that  brother  could  not  take  from  him  by  descent. 

Land  was  sometimes  given  before  the  espousals  by  some  relation 
of  the  wife  to  the  husband  with  his  wife,  or  to  both  of  them ;  as, 
tali  viro  et  uxori  suae,  et  eorum  Jiceredibus,  or  alicui  mulieri  ad  se 
mxiritandum,  or  simply  without  any  mention  of  marriage ;  but  if 
there  was  mention  of  marriage,  then  the  land  so  given  was  called 
tnafitagium.  A  maritagium  used  to  be  given  either  before,  or  at 
the  time  of,  or  after,  the  matrimonial  contract.  Maritagium  was, 
as  has  been  said  before,^  of  two  kinds,  it  wasyj-ee,  or  not  free;  the 
particulars  of  which  distinction  were  now  more  minutely  set  forth 
than  in  the  time  of  Glanville.  Liberum  maritagium  was,  where 
the  donor  was  willing  that  the  land  should  be  quit  and  free  from 
aU  secular  service  6  belonging  to  the  lord  of  the  fee,  so  as  to  perform 
no  service  down  to  the  third  heir  inclusive,  and  the  fourth  degree. 
The  degrees  were  computed  in  this  way :  the  donee  made  the  first, 
his  heir  the  second,  his  heir  the  third,  and  the  heir  of  the  second 

1  Bract.  19  b.  2  in^_  20.  »  Vide  ante,  119. 
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heir  the  fourth.  The  heirs  wore  computed  thus :  the  son  or 
daughter  of  the  donee  was  the  first,  the  son  or  daughter  of  them 
the  second,  and  their  son  or  daughter  the  third,  which  third  heir 
was  to  do  homage  and  perform  the  service.  As  there  was  a  reverter 
to  the  donor,  on  failure  of  heirs,  there  was  to  be  no  homage  in  these 
gifts ;  but  should  those  in  the  right  line  fail,  the  land  would  go  to 
the  remoter  heirs,  if  the  form  of  the  gift  allowed  it.i 

These  gifts  were  made  in  different  ways.  If  land  was  given  tali 
filice  mece  adse  marifandum,  without  mention  of  heirs,  this  conveyed 
only  a  freehold  and  not  a  fee ;  and  therefore,  after  the  death  of  the 
wife,  it  reverted  to  the  donor ;  nor  had  the  husband  any  claim  upon 
it  per  legem  Anglice.^  If  it  was  ad  se  maritandum,  et  tenendam 
sibi  et  hceredibus  suis,  generally ;  then,  though  she  had  no  heirs  of 
her  body,  the  remoter  would  be  called  in,  and  the  husband  would 
possess  it  per  legem  A  nglice.  If  it  was  confined  to  particular  heirs, 
it  reverted  on  failure  of  such  heirs.  Thus,  if  it  was  to  the  common 
heirs  of  the  husband  and  wife,  and  they  had  a  daughter,  and  the 
husband  died,  and  the  widow  married  again  and  had  a  son,  the 
daughter  would  be  preferred  to  the  son ;  though  it  would  be  other- 
wise had  the  gift  been  to  the  wife  only,  and  the  heirs  of  her  body.^ 

The  right  of  a  husband  to  retain  the  land  of  his  deceased  wife 
per  legem  Anglice,  is  defined  by  Grlanville  and  Bracton  Estates  by 
in  the  same  manner,  except  that  the  former  *  states  it  courtesy. 
as  if  confined  to  estates  given  with  the  woman  in  maritagium;  if 
so,  this  claim  had  now  extended  itself,  for  Bracton  says,  the 
husband  should  have  the  land  if  he  married  a  woman  habentem 
hcereditatem,  vel  maritagium,  vel  aliquam  terram  ex  causa  dona- 
tionis,  having  any  inheritance,  whether  a  maritagium  or  other  gift 
of  land.5  He  agrees  likewise  with  Glanville,  that  the  second 
husband  was  equally  entitled  with  the  first.  If  seems,  one 
Stephanus  de  Segrave,  whose  name  we  find  among  the  justices 
itinerant  in  this  reign,  had  written  a  treatise,  in  which  he  had 
combated  this  opinion,  as  founded  on  a  misconception  of  the  mean- 
ing and  design  of  this  sort  of  estate.  He  thought  there  was  an 
injustice  in  giving  an  estate  per  legem  Anglice  to  the  second 
husband,  more  especially  when  there  were  children  alive  of  the 
first  marriage. 

The  crying  of  the  child,  which  was  a  necessary  circumstance 
towards  establishing  a  title  to  this  estate,  was  to  be  proved  per 
sectam  sufficientem,  consisting  of  persons  who  heard  with  their  own 
ears  the  cry,  and  not  by  those  who  had  it  by  hearsay.  The  cry 
was  only  an  evidence  of  the  child  being  born  alive;  but  this 
evidence  was  more  regarded  than  any  testimony  of  midwives  or 
nurses,  who  might  be  induced,  by  various  motives,  to  give  false 
testimony;  and  no  proof  of  the  child  being  born  alive,  and 
christened  as  such,  would  be  received  in  lieu  thereof.     So  rigid 

1  Bract.  21  b.  "  Ibid.  22  b.  3  Id.  ibid,  *  Vide  ante,  122. 
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were  the  lawyers  of  those  days  in  exacting  this  only  proof  of  life, 
that  where  the  child  was  born  deaf  and  dumb,  they  pronounced, 
tamen  clamorem  emiitere  debet,  sive  masculus  sive  /(Bmina ;  which 
expectation  had  been  thrown  by  the  lawyers  of  those  days  into  a 
singular  monkish  verse.^  If  the  child  was  a  monster,  and  instead 
of  a  clamor  uttered  a  rugitus,  as  Bracton  expresses  it,  it  would  not 
satisfy  the  requisite  of  the  law  much  less  would  a  birth  that  was 
supposititious.^ 

The  tenant  j>er"  legem  Anglice  was  to  have  all  incidents  that  hap- 
pened, whether  in  services,  wards,  reliefs,  or  the  like,  during  his 
life ;  but  if  any  land,  or  inheritance,  fell  in  after  the  death  of  the 
wife,  such  accession  went  to  the  heir,  if  of  age ;  if  not,  to  the  chief 
lord  who  had  custody  of  him ;  as  likewise  did  the  wards  and  the 
like ;  it  being  a  rule,  that  the  husband  should  retain  nothing  that 
did  not  accrue  in  the  lifetime  of  the  wife. 

Among  other  impediments  to  the  husband  claiming  this  estate, 
Bracton  reckons  that  of  having  machinatus  in  mortem  uxoris;  and 
this,  he  says,  would  be  a  good  plea  to  bar  him  of  his  right.  If  no 
heir  was  born  of  the  marriage,  and  the  husband  held  possession  by 
force,  after  the  death  of  the  wife,  the  next  heir  might  have  the  fol- 
lowing writ,  which  is  recorded  to  have  been  framed  for  one  Ban- 
ulphus  de  Dadescomb  by  W.  de  Ralegh,  a  name  often  found  among 
the  justices  of  this  period.  Rex  vicecomiti  salutem.  Ostendit 
nobis  A  qvJbd  cum  B.  et  G.  uxor  egus  tenuissent  tantam  terram,  cBc, 
utjus,  et  hcereditatem  ipsius  O.  quae  nwpefr  gbiit  sine  hcerede  de  cor- 
pore  suo  procreato  (ut  dicitur),unde  terra  tlla  descendere  debuit  ad 
proed/ictum  A.  sicut  ad  propinquiorem  JuBredem  ipsius  0.  quia 
proediota  0.  sine  hcerede  de  corpore  suo  procreato  decessit ;  idem 
B.  post  mortem  prasdictce  C-  uxoris  suce  contra  legem  et  consuetudi- 
nem  regni  nhstri  cum  vi  sua  se  tenet  in  eddem,  ita  quod  proedicius 
A.  inproedictam  terram,  ut  in  jus  et  hcereditatem  suam,  ingressum 
habere  non  potest.  Et'ideo  tibi  prcecipimus,  qudd  si  prcedictus  A. 
fecerit  te,  &c.,  tunc  summoneas,  dtc,  prcedictum  B.  qudd  sit  coram 
justitiariis,  &c.,  ostensurus  qwxre  de/oroeat  eidem  A.  prcedictam 
terram,  et  habeas  ibi,  &c.^  which  seems  to  be  the  most  simple 
form  of  a  writ  of  entry ;  a  species  of  writs  which  had  lately  grown 
into  vogue,  and  of  which  more  will  be  said  in  the  proper  place. 

Having  said  thus  much  of  estates  which  reverted  to  the  donor 
upon  a  condition  expressed  or  implied,  it  may  be  requisite  to  consider 
„.         .  the  effect  and  consequence  of  such  a  reverter  or  rever- 

Or  reversions.        •mi  ■  -n       l  ■  i       j 

sion.  The  reversioner,  says  Bracton,  was  considered 
neither  ^ro  hoerede  nor  loco  hceredis;  nor  was  he  bound  to  warrant 
anything  done  by  the  donee,  except  the  appointment  of  dower ;  and 
this  only  where  the  donation  was  pure,  without  any  condition  or 
modification  whatever.     Land  reverted  not  only  for  a  failure  of 

1  The  verse  is  as  follows  : 

Ifam  difiimt  e  vel  a  a^iotqlu>t  nascuntiir  ab  Eva. 
'  Bract:  438.  »  Hid.  438  b. 


CHAP,  v.]  OF  EEVEESIONS.  325 

heirs  or  assigns ;  but,  in  case  of  felony  committed  by  the-  tenant, 
which  threw  a  perpetual  Impediment  in  the  way  of  descent ;  in 
which  instance,  it  might  happen  that  the  donor  had  made  a  reser- 
vation of  the  services  to  himself,  which  made  him  lord,  and  then 
he  took  it  as  an  escheat.  In  such  case,  he  was  deemed  in  loco 
hceredis,  and  was  accordingly  bound  to  warrant  whatever  was  com- 
pleted by  the  donee  before  the  felony ;  as  any  gift  or  demise  for  a 
term,  provided  the  act  was  complete ;  for  if  it  was  not,  as,  from 
the  nature  of  the  thing,  was  the  case  in  dower,  it  would  not  avail 
after  a  conviction  for  felony :  nor  was  the  donor,  though  he  came 
in  loco  hceredis,  bound  to  warrant  it.' 

We  have  hitherto  been  speaking  of  estates  given  to  a  man  and 
his  heirs ;  but  land  was  sometimes  given  ad  terminum  Gifts  ad  termi- 
or  ad  tempus,  for  a  term ;  as  for  a^  term  of  life,  or  «»»»■ 
years ;  that  is,  the  life  of  the  grantor,  or  grantee  :  or  for  a  time ; 
as  where  a  gift  was  "  till  provision  was  made  for  the  donee."  In 
gifts  of  this  kind  it  was  important  whether  there  was  only  mention 
that  the  donor  should  make  provision,  without  saying  anything  of 
his  heirs,  or  both  the  donor  and  his  heirs  were  included;  and 
whether  it  was  to  be  for  the  donee  only,  or  the  donee  and  his 
heirs.  If  the  donor's  heirs  were  not  included,  and  no  provision  was 
made  in  the  life  of  the  donor  or  donee,  the  land  remained  in  fee  to 
the  donee;  but  if  provision  was  made  in  their  lives,  the  land 
reverted  to  the  donor  by  the  form  of  the  gift.  If  the  heirs  of  the 
donor  only  were  included,  and  not  those  of  the  donee,  and  neither 
the  donor  nor  his  heirs  provided  for  the  donee  in  his  life,  the  land 
remained  to  the  donee  and  his  heirs  in  fee,  although  the  heir  of  the 
donor  or  the  donor  himself  was  ready  to  provide  for  the  heirs  of 
the  donee,  after  the  donee's  death.  But  if,  on  the  other  hand,  the 
heirs  of  the  donee  and  those  of  the  donor  Were  mentioned,  and  the 
donor  provided  for  the  donee,  or  his  heirs,  the  land  reverted  to  the 
donor  ;  and  should  the  donor  have  made  no  provision  in  his  life- 
time, it  was  not  sufficient  that  his  heirs  were  ready  to  do  it,  because 
the  form  of  the  gift  required  it  to  be  otherwise.  If  there  was  no 
mention  of  heirs  at  all,  then  should  the  donor  make  no  provision 
for  the  donee  during  their  joint  lives,  the  law  was,  that  the  land 
should  remain  in  fee  to  the  donee.  If  land  was  given  for  the  life 
of  the  donee,  and  not  of  the  donor,  nor  in  fee,  then  it  was  con- 
sidered as  a  freehold  in  the  donee :  if  the  reverse,  then  the  law  con- 
sidered it  as  the  freehold  of  the  donor,  and  not  of  the  donee,  because 
it  might,  if  the  donor  died  first,  be  revoked  in  the  life  of  the  donee, 
and  revert  to  the  heirs  of  the  donor.  Again,  if  a  gift  was  made 
for  the  life  of  the  donor  to  the  donee  and  his  heirs,  then,  should 
the  donee  die  first,  his  heirs  would  hold  it  for  the  life  of  the  donor, 
and  they  could  recover  in  an  assize  of  mortauncestor,  stating  that 

t  Bract  13. 

'  This  was  called  a  holding  adfirmam,,  and  the  persons  so  holding  were  6aiisa.firmani. 
Fermo,  in  the  Italian,  signifies  a  bargain  or  contract. 
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their  ancestor  died  seised  as  of  fee  :^  and  if  the  donor  died  first, 
then,  for  the  reason  above  given,  it  became  the  freehold  of  the 
donor  and  not  of  the  donee.  If  there  was  no  niention  of  heirs  of 
the  donee,  yet  the  land  needed  not  immediately,  in  such  case, 
revert  of  course  to  the  donor  ;  for  the  donee  might,  if  be  pleased, 
make  a  testament  of  it,  as  of  any  chattel ;  and  such  a  will,  accord- 
ing to  Bracton,  was  good  in  law. 

If  a  gift  was  made  by  a  man  for  him  and  his  heirs  without 
naming  the  heirs  of  the  donee,  and  without  saying  expressly  it 
should  be  for  life,  yet  the  land  became  the  freehold  of  the  donee  as 
long  as  he  lived.  But  should  a  gift  be  made  ad  terminum  anno- 
rwm,  for  a  term  of  years,  however  long,  even  though  it  exceeded 
the  usual  length  of  man's  life,  yet  the  donee  did  not  by  such  a  gift 
obtain  &  freehold;  because  a  term  of  years  was  a  certain  and  deter- 
minate period,  and  the  term  of  life  uncertain ;  the  uncertainty  of 
the  determination  of  the  estate  being  what  Bracton  seems  to  con- 
sider as  absolutely  necessary  to  constitute  a  freehold  interest.  A 
term  of  years  was  treated  as  an  interest  that  did  not  at  all  impede 
any  further  disposition  of  the  land  so  held ;  for  the  person  who  let 
it,  might  within  the  term  make  a  gift  of  the  land  to  another,  or  to 
the  same  person  in  fee.  If  it  was  to  the  farmer,  one  sort  of  pos- 
session would  thus  be  changed  into  another ;  if  to  another,  the 
possession  of  the  farmer  would  still  remain  unimpaired ;  for  a  term 
and  a  feoffment  of  the  same  land  might  consist  very  well  together. 
In  such  case,  there  would  be  different  and  distinct  rights.  To  the 
feoffee  would  belong  the  property  of  the  fee  and  the  freehold  ;  the 
farmer  could  claim  nothing  but  the  usufruct — that  is,  to  enjoy  the 
use  and  produce  freely  during  his  term,  without  any  obstruction 
from  the  feoffee. 

Land,  says  Bracton,  might  be  given  at  the  will  of  the  giver,  and 
so  on  as  long  as  he  pleased,  de  termino  in  terminum,  and  de  anno 
in  annum;  under  which  lease  the  person  taking  had  no  freehold ; 
the  owner  of  the  proprietors  could  at  any  time  reclaim  it,  as  being 
nothing  in  law  but  a  precarious  possession  (a). 2 

Another  sort  of  gifts  was  to  cathedral,  conventual,  and  parochial 
churches,  and  religious  men.  These  were  said  to  be  in  liberam 
ekemosynam.    They  were  sometimes  in  liberam  et  perpetwam.  deer- 

(a)  This  is  mere  verbal  quibbling  on  the  part  of  Bracton,  evidently  with  a  view  to 
the  controversies  of  the  age  as  to  the  control  of  the  crown  over  bishoprics.  No  such 
distinction  is  drawn  in  Glanville,  who  states  broadly  that  the  bishops  held  their 
baronies  in  frankalmoigue  (lib.  vii.  o.  1).  So  the  Mirror  says  that  when  lands  were 
originally  allotted,  some  received  their  lands  without  any  obligation  of  serviefe,  as 
frankalmoigue  (c.  2,  s.  28).  So  Littleton,  writing  imp.  Henry  VI.,  says  that  where 
a  man  gave  lauds  to  an  abbot,  &c.,  to  hold  to  them  and  their  successors  (whether  he 
said  in  pure  and  perpetual  alms,  or  in  "  free  alms,"  or  in  frankalmoigne),  the  land 
would  be  held  in  frankalmoigne,  evidently  meaning  that  the  essence  of  it  was  a  gift 
to  the  ecoleaiastioal  person  and  his  successors,  which  is  common  sense.  It  is  not 
likely  that  men  would  ever  draw  such  senseless  distinctions  as  Bracton  here  affects  to 
draw.  Littleton  says  distinctly  that  tenants  in  frankalmoigne  owe  no  service  to 
their  lords.    And  that  was  the  law  laid  down  by  GlanviHe. 

1  Bract.  26  b.  2  Ihid.  27  b. 
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mosynam;  in  whicli  cases,  the  donee  was  not  excused  from  the 
burthen  of  service :  but  if  the  gift  was  what  they  termed  in  liberam 
puram,  et  perpetuwm  eleemosynam,  then  he  was ;  and  the  donor  and 
his  heirs  were  bound  to  warrant  the  donee  against  all  claims  of  the 
chief  lord.i 

The  next  subject  is  the  consideration  the  law  had  of  the  several 
before-mentioned  gifts;  all  which  were  imperfect,  till 
possession  or  seisin  was  given  to  the  donee.  The  ^^^'^' 
degrees  of  possession  made  a  subject  of  very  minute  distinction  and 
refinement  at  this  time,  and  is  discoursed  on  by  Bracton^  at  length. 
It  is  sufficient  to  say,  that  the  completest  possession  which  could  be 
had,  was,  when  the  jus,  and  seisina,  the  title  to  the  land,  and  the 
seisin  of  it,  went  together ;  for  the  donee  had  then  juris  et  seisincn 
conjunctio;  the  highest  of  all  titles.  3  But  this  could  not  be 
obtained  without  a  formal  traditio,  or  livery  ;  for  land  was  not 
transferred  by  homage,  nor  by  executing  charters  or  instruments, 
however  publicly  they  might  be  transacted,  but  by  the  donor  giving 
full  and  complete  seisin  thereof  to  the  donee,  either  in  person  or  by 
attorney.  This  was  by  publicly  reading  the  charter  (and  if  livery 
was  made  by  attorney,  by  reading  the  letters  of  attorney)  in  pres- 
ence of  the  neighbours,  who  were  called  together  for  that  particu- 
lar purpose;  upon  which  the  donor  retired  from  the  possession, 
both  corpore  et  animo,  without  any  intention  of  returning  to  it  as 
lord ;  and  the  donee  was  put  into  the  vacant  possession,  animo  et 
corpore,  with  a  resolution  of  retaining  possession ;  in  short,  one 
party  ceased,  and  the  other  began  to  possess  it :  for  the  donor 
never  ceased  to  possess  till  the  donee  was  fully  in  seisin  ;  it  being  a 
rule  of  law,  that  the  seisin  could  not  remain  vacant  for  the  minutest 
space  of  time.  This  is  the  account  given  of  livery  by  Bracton,  who 
adds  this  definition  of  it :  de  re  corporali  depersond  in  personam  de 
manu  proprid  vel  aliend  (that  is,  of  an  attorney)  in  alterius 
manum  gratuita  translatio.  And  if  livery  was  thus  made  by  the 
true  owner  of  the  land,  the  donee  had  immediately  the  freehold  by 
reason  of  ih.Q  juris  et  seisinoe  conjunctio.^ 

There  were  some  cases  where  livery  was  not  necessary,  and  any 
expression  of  the  owner's  will,  that  the  property  should  be  changed, 
had  the  same  efi'ect  as  livery.  Thus,  where  land  was  let  for  a  term 
of  life,  or  years,  and  afterwards  the  donor  sold  or  gave  it  wholly  to 
the  donee,  it  became  the  property  of  the  donee  immediately :  the 
same  where  a  person  was  in  possession  by  disseisin  or  intrusion  f 
the  law  allowing,  in  these  cases,  a  fiction  to  supply  the  fact  of  the 
land  having  really  passed  out  of  one  hand  into  the  other. 

When  a  livery  was  made,  it  had  the  effect  of  conveying  to  the 
person  to  whom  it  was  made,  everything  the  maker  of  it  had : 
whether  he  had  a  mere  right  and  property  of  the  fee,  a  freehold,  or 
usufruct,  it  all  belonged  to  the  donee.     But  for  this  purpose,  it  was 

1  Bract.  27  b.  =  Ibid.  38  b.  » Ibid.  39  b.  ■"  Id.  ibid. 
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not  sufficient  that  the  donee  came  into  the  occupation  of  part  of 
the  land  ;  for  if  any  person  belonging  to  the  donor  remained  on 
another  part,  he  thereby  retained  the  whole,  notwithstanding  the 
livery:  and  it  was  absolutely  necessary  towards  completing  the 
livery,  that  the  donor  and  every  one  belonging  to  him  should  leave 
the  land.  If  the  person  making  livery  had  only  the  usufruct,  yet 
he  thereby  gave  to  his  feoffee  a  freehold,  as  far  as  concerned  him- 
self, and  all  others  who  had  no  right,  though  not  as  against  the  true 
owner.  If  he  had  nothing,  nothing  he  could  give ;  yet  if  a  person 
wa#  only  in  possession,  let  that  be  as  inferior  as  might  be,  it  is 
clearly  laid  down  by  Bracton,  that  he  could  give  a  precarious  fee 
and  freehold  by  livery.^  As  livery  might  be  made  either  by  the 
donor  in  person  or  his  attorney,  so  it  might  be  accepted  either  by 
the  donee  or  by  his  attorney.  2 

Land  might  be  transferred  not  only  by  a  legal  title,  and  livery 
thereon,  but  without  title  or  livery  at  all,  namely,  per  usucap- 
tionem(a) ;  that  is, by  continual  and  peaceable  possession  for  a  length 
of  time ;  yet  what  length  of  time  was  necessary  to  give  such  a 
right,  was  not  defined  by  the  law,  but  was  left  to  the  discretion  of 
the  justices.3  Thus  all  intruders,  disseisors,  farmers  holding  over 
their  term,  persons  continuing  in  possession  contrary  to  a  covenant 
or  the  original  form  of  the  gift,  if  they  were  suffered  to  remain  in 
that  condition  without  any  interruption  for  a  length  of  time, 
gained  a  right  and  freehold.  Though  this  was  the  law  amongst 
subjects,  in  order  to  avoid  dormant  and  litigious  claims,  yet  in  the 
case  of  the  king  it  was  otherwise ;  the  maxim  of  nullum  tempus 
occurit  regi  having  already  obtained  in  his  favour.* 

We  have  hitherto  been  speaking  of  corporeal  things.  It  fol- 
lows,  that  something  should  be   said  of  incorporeal, 

'^  °'  and  the  methods  of  transferring  them.  These  were 
called  Jura  and  servitutes,  or  rights :  and  being  things  neither 
visible  nor  tangible,  could  not  pass  by  livery :  they  therefore  passed 
by  agreement  of  the  parties  contracting,  ^  and  by  a  view  of  the 
corporeal  thing  to  which  they  belonged ;  thus,  by  a  fiction  of  law, 
they  became  what  was  called  g'^osi-possessed  ;  and  ho  who  was  so 
in  possession  by  fiction  of  law,  had  a  quasi-nse  till  he  lost  the  pos- 
session by  violence  or  by  non-user ;  for  as  possession  of  a  corporeal 
thing  could  be  lost  by  non-user,  so  could  a  gMosi-possession  of  an 

(a)  This  head  of  law,  and  the  very  term  used  to  describe  it,  per  vsucaptionem,  are 
borrowed  from  the  Roman  law  ;  and,  it  may  here,  be  observed,  that  by  far  the  greater 
portion  of  Bracton's  treatise,  so  far  as  it  relates  to  private  civil  rights,  is  taken  from 
that  source,  and  is,  as  Sir  William  Jones  said,  borrowed  from  Justinian.  The  phrase 
used  by  Braoton  is,  "  longa  pacifica,  et  continiia  possessio  (p.  52),  quia  eicut  tempus 
est  modus  inducendse,  et  tollendee  obligationis,  ita  erit  modus  acquirendte  possesaiones 
longa  enim  possessio  (sicut  jus),  parit  jus  poasidendi,  et  toilet  actionem  vero  domino, 
petenti  quandoque  omnem  quia  omnes  actiones  in  mundo  infra  certa  tempera  habent 
limitationem"  (p.  53). 

1  It  is  worthy  of  remark,  that  this  piece  of  old  law  was  reconsidered,  and  after  long 
discussion  confirmed,  500  years  after  Bracton  wrote,  in  a  famous  case  in  the  King's 
Bench.     Vide  Burr.  Rep.  60. 

''  Bract.  41  b.  » Ihid.  51  b.  *  lUd.  52  and  103.  «  Ibid.  93  b; 
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incorpbreal  thing.  But  when  there  was  an  actual  user  of  an  incor- 
poreal thing,  the  possession  was  retained  hy  the  user,  and  became 
real,  instead  of  fictitious  :  and  when  a  person  had  thus  made  use 
of  his  right,  he  might  transfer  the  right  and  the  use  to  another, 
which  before  user  he  could  not.  If  a  person,  however,  who  had  an 
incorporeal  right  to  him  and  his  heirs,  died  without  any  user 
thereof,  the  title  would  descend  to  his  heirs. 

These  rights  were  generally  considered  as,  and  were  called 
appurtenances  to  some  corporeal  thing,  as  to  a  farm  or  tenement ; 
and  were  commons,  rights  of  advowson,  and  the  like.^  An  advow- 
son  and  common  were  sometimes  not  appurtenant  to  anything, 
but  subsisted  as  independent  rights.^  Of  a  nature  similar  to  these' 
were  other  incorporeal  things,  which  were  given  by  the  king  only, 
as  liberties  and  franchises;  such  as  jurisdiction  and  judicature, 
treasure-trove,  waifs,  tolls,  exemption  from  tolls,  and  numberless 
other  royalties,  which  were  granted  by  charter  from  the  king  to 
the  subject.3 

Besides  the  gifts  above  mentioned,  which,  being  transactions 
between  man  and  man,  were  to  take  effect  immediately,  there  was 
another  sort,  which  was  to  take  effect  after  the  donor's  death :  such 
a  gift  was  called  donatio  mortis  causa.  A  gift  of  this  kind  was 
generally  made  by  a  person  in  sickness,  or  going  upon  a  voyage, 
and  had  in  it  a  tacit  condition,  that  it  should  be  revocable  upon 
the  recovery  or  return  of  the  giver.  Should  a  gift  not  be  accom- 
panied with  this  condition,  it  was  a  donatio  inter  vivos  ;  and  there- 
fore, if  made  between  husband  and  wife,  was  void.  A  donatio 
mortis  causA  was  confirmed  by  the  death  of  the  giver. 

The  principal  gift  of  this  kind  was  by  testament ;  and  this  did 
not  take  place  till  after  the  death  of  the  giver. ^  The  Tegtaments 
whole  law  of  testaments  stated  by  Glanville,  is  delivered 
by  Bracton  as  law,  and  sometimes  in  the  very  words  of  that  author ; 
it  will  therefore  be  unnecessary  to  do  more  than  notice  such  parts 
as  are  more  explicitly  treated  by  Bracton,  together  with  such 
additions  as  he  has  made  to  Grlanville's  account.5  He  says,  that, 
generally,  a  wife  could  not  make  a  will  without  the  consent  of  her 
husband ;  yet  that  it  had  been  usual  (as  was  intimated  by  Glan- 
ville)6  for  the  wife  to  make  a  will  of  the  rationabilis  pars  which 
would  come  to  her  if  she  survived  her  husband,  and  particularly  of 
such  things  as  were  given  her  for  the  dress  and  ornament  of  her 
person,  as  her  clothes  and  jewels,  all  which  might  most  properly  be 
called  her  own. 

Gianville  says,  that  the  administration  of  intestates'  effects  be- 
longed to  the  nearest  of  kin ;  but  Bracton  says,  that  in  such  case, 
ad  ecclsiam  et  ad  amicos  pertinebit  executio  honorum.  The  law 
upon  the  subject  of  testaments  is  thus  laid  down  by  our  author. 
The  expenses  of  the  funeral  were  to  be  allowed  out  of  the  effects, 
and  the  widow  was  entitled  to  receive  all  necessaries  thereout  till 

'  Bract.  54.  »  Tbid.  54  b.  » Ibid.  55  b.  <  Ibid.  60. 
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her  quarantine  was  expired,  unless  her  dower  was  assigned  before. 
If  the  deceased  left  no  movables,  the  heir  was  to  be  burthened  with 
all  the  debts,!  as  far  as  the  inheritance  went,  and  no  further.  There 
were  particular  customs  which  directed  a  disposition  of  the  effects 
somewhat  differing  from  the  general  law :  this  was  in  some  cities, 
boroughs,  and  towns.  Among  these,  the  city  of  London  had  a 
custom,  that  when  a  certain  dower  was  appointed,  whether  in  money 
or  other  chattels,  or  in  houses,  which  were  considered  as  chattels, 
the  widow  could  demand  nothing,  beyond  that,  out  of  the  effects, 
unless  by  the  special  favour  of  the  husband,  who  might  leave  her 
more:  and  again,  the  children  could  not  demand,  by  pretence  of 
any  custom,  more  than  was  left  them  by  testator,  if  he  made  a  will. 
Bracton  says,  that  a  man  could  not  make  a  will  of  a  right  of  action, 
nor  of  debts  not  judicially  ascertained,  but  that  actions  for  such 
things  belonged  to  the  heir :  yet,  when  these  were  once  reduced 
into  judgments,  they  became  part  of  the  bona  testatoris,  and  be- 
longed to  the  executors,  under  the  direction  of  the  ecclesiastical 
court  2  (a). 

Whatever  doubt  there  might  have  been  whether  the  ecclesiastical 
Eocieaiasticai  ^ourt  entertained  suits  for  the  recovery  of  legacies  in 
juriBdiction  the  time  of  king  John,^  it  is  beyond  a  question,  that  in 
therein.  ^j^q  beginning  of  Henry  III.  that  branch  of  jurisdiction 

was  firmly  settled.*  It  is  probable,  that  legacies  were  a  subject 
mixti  fori,  in  the  same  manner  as  tithes  long  were,  before  they 
became  entirely  confined  to  the  spiritual  court ;  but  it  appears  that 
the  temporal  courts  in  this  king's  reign  so  far  gave  up  their  claim, 
as  not  to  prohibit  the  ecclesiastical  judges.  This  article  of  jurisdic- 
tion might  be  thought  not  a  very  unlikely  consequence  to  follow 
from  the  power  of  granting  probates;  but  it  is  conjectured  by  a 
canonist  of  great  authority, 5  that  it  took  its  rise  out  of  those  laws 
in  the  code  which  mad^e  the  bishop  protector  over  legacies  given 

(a)  A  far  more  natural  and  probable  explanation  is,  that  the  jurisdiction  as  to  pro- 
bate of  testament  came  to  the  ecclesiastical  courts,  simply  for  this  reason,  that  in  the 
age  in  which  it  arose,  few  persons  could  read  or  write  except  ecclesiastics ;  and  the 
jurisdiction  in  cases  of  intestacy  came  to  be  joined  with  it,  for  reasons  equally  obvious, 
that  it  was  very  much  mixed  up  with  the  former ;  that  it  often  involved  a  question 
of  testament  (for,  of  course,  if  a  testament  was  invalid,  the  case  was  one  of  intestacy), 
and  also  because  the  division  of  the  effects  and  the  appropriation  among  the  next  of 
kin  in  due  order  and  proportion,  were  matters  rather  beyond  the  laity  in  an  age  when 
they  were  ignorant  and  unlettered.  This  view  is  supported  by  the  fact  that  in  many 
manors  the  jurisdiction  was  by  custom  vested  in  the  lords,  no  doubt  in  some  cases 
because  they  were  ecclesiastics,  but  in  others,  there  can  be  as  little  doubt,  because 
they  were  lettered  laymen.  The  notion  that  the  jurisdiction  arose  from  the  canon 
laws,  which  vested  in  the  bishops  the  distribution  of  bequests  left  for  pious  uses, 
took  its  rise  in  an  age  when  prejudices  against  everything  ecclesiastical  often  suggested 
inferences  not  supported  by  any  authority ;  and  it  will  be  found  upon  reflection 
untenable,  because  there  it  does  not  account  for  the  fact  that  the  jurisdiction  was 
often  in  lay  lords ;  and  it  overlooks  the  fact  that  the  bishops  held  only  canonical 
jurisdiction  over  the  portion  left  for  pious  uses,  which  could  not  be  available  until  all 
debts  were  satisfied  (this  being  a  just  principle  of  canonical,  not  less  than  common  law), 

1  Bract.  60  b.  «  2jj(i.  61.  =  Vide  ante,  72. 
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in  pios  usus.  It  is  consistent  enough  with  the  usual  practice  of 
churchmen  in  particular,  and  conformable  with  the  inclination  of 

so  that  the  jurisdiction,  according  to  the  canons,  could  not  arise  until  the  estate 
already  was  in  a  great  degree  administered  ;  and  further,  this  view  in  question  does 
not  account  for  the  fact  that  the  jurisdiction  was  often  in  laymen.  It  is  surprising 
that  our  author  should  here  appear  to  represent  all  this  as  a  mere  novelty  or  innova- 
tion, since  in  chapter  iii.  he  had  already  fully  quoted  Glanville,  who  showed  that  it 
was  the  law  in  his  time,  viz.,  that  it  was  well  understood  that  a  man  could  bequeath 
nothing  to  anybody  until  his  debts  were  paid  ;  and  that,  even  after  satisfying  debts, 
the  "  reasonable  "  part  was  still  due  to  the  wife  and  children,  or  next  of  kin  ;  and 
that  the  administration  was  in  the  next  of  kin,  except  as  to  ^what  was  left  to  pious 
uses.^  He  says  distinctly  that  this  was  so  iu  the  case  of  a  man  leaving  a  will,  but 
appointing  no  executor,  which  is  a  case  of  intestacy  ;  and,  he  says,  the  law  gave  a 
remedy  to  the  next  of  kin  against  any  person  holding  the  effects  of  the  deceased.  "  It 
he  should  not  nominate  any  person  for  the  purpose,  the  nearest  of  kin  and  relatives 
of  the  deceased  may  take  upon  themselves  the  charge,  and  this  so  effectually,  that 
should  they  find  the  heir  or  any  person  detaining  the  effects  of  the  deceased,  they 
should  have  the  king's  writ,  and  that  justly  and  without  delay  the  reasonable  division 
should  be  made  "  {Glanville,  lib.  vii.  c.  6-8).  Nor  can  there  be  any  doubt  that  it 
was  so  in  any  other  case  of  intestacy  :  that  is,  that  if  the  bishop  or  any  ecclesiastic 
should  be  so  unwise  as  to  meddle  with  the  goods  before  thev  debts  were  satisfied, 
and  also  the  "  reasonable  division  "  in  favour  of  the  relatives,  they  might  recover 
from  him  the  effects,  and  make  the  distribution.  It  is  clear,  therefore,  that  the: 
bishops  could  have  up  concern  except  with  the  portion  left  to  pious  uses,  and  that 
nothing  could  be  applied  to  such  uses  until  the  debts  and  the  relatives  were  satisfied. 
On  the  other  hand,  it  is  also  equally  clear  that  the  law  had  always  been,  after  satis- 
fying the  debts  and  "  reasonable  share  "  of  relatives,  the  residue  was  understood  to 
be  for  pious  uses.  For,  in  the  laws  of  Henry  I. ,  it  was  laid  down  clearly  that  the 
first  charge  upon  the  effects  of  the  deceased  were  his  debts  :  "  Si  quis  debitor  moriens 
testamenta  aliqua  fecerit,  quiounque  in  heriditat'em  suocesserit,  omne  debitum  ejus 
juste  restituat  et  omne  factum  idoneare  studeat "  {Leges Menrici  Primi,  o.  75) ;  while, 
at  the  same  time,  it  was  laid  down  that  the  residue  of  the  goods  of  an  intestate,  after 
a  proper  distribution  and  satisfaction  of  debts,  were  for  the  benefit  of  his  soul,  "  Si 
ipse  preventus  pecuniam  suam  non  dederit,  uxor  sua,  iiberi  aut  parentis,  aut  legitimi 
homines  ejus  eam  pro  anima  ejus  dividant,  sicut  eis  melius  usum  fuerit "  {Ibid.  c.  i., 
Charter  of  Henry  I.)  Thus  the  law  in  effect  was  stated  by  Glanville  {lemp.  Hen.  II.), 
for  he  says  that  so  far  as  a  man  was  indebted,  he  could  not  leave  anything  ;  but  if 
he  were  not  involved  in  debt  and  died  intestate — then  after  satisfying  claims  of 
creditors  and  relatives — the  residue  would  be  received  for  himself  (lib.  vii.  c.  6), 
which  of  course  meant,  in  that  age,  for  his  soul,  since  that  was  the  only  way 
in  which  goods  could  be  for  the  benefit  of  a  dead  man.  But  he  expressly  states 
that  if  the  deceased  was  overburdened  with  debts,  he  could  not,  beyond  the  pay- 
ment of  his  debts,  make  any  disposition  of  his  effects  ;  but  should  it  happen  that 
anything  remained,  then  it  was  distributed  and  applied  as  above  stated.  He  says 
nothing  about  ecclesiastical  jurisdiction  in  cases  of  intestacy,  obviously  because  it 
was  only  incident  to  testament,  and  because  ecclesiastics  had  only  to  grant  adminis- 
tration, save  as  to  the  portion  in  pious  uses.  According  to  this  law,  the  distribution 
would  take  place  under  the  joint  guardianship  of  next  of  kin,  and  of  the  church,  or 
by  the  next  of  kin  under  the  care  of  the  church ;  and  so  the  charter  of  John  pro- 
vided that  if  any  freeman  shall  die  intestate,  his  goods  shall  be  distributed  by  the  next 
of  kin,  and  by  the  view  of  the  church  (c.  27),  which  did  not  therefore  alter,  but  only 
declared  the  law.  That  was  left  out  in  the  subsequent  charters,  but  the  law  remained 
as  it  had  been  before,  and  perhaps  it  was  omitted  as  unnecessary.  It  is  manifest 
that  the  ecclesiastical  courts  had  no  power,  except  to  adjudicate  as  to  whether  there 
was  a  testament,  and,  if  not,  then  to  grant  administration,  or  appoint  persons  as  next 
of  kin  to  administer.  It  is  plain  they  must  have  been  next  of  kin,  or  the  next  of  kin 
could  (unless  the  distribution  was  duly  carried  out)  recover  the  effects  by  law  {vide 
supra) ;  and  the  administrators  being  next  of  kin,  would,  it  is  certain,  look  after  their 
own  interests,  and  protect  the  assets  for  creditors  or  for  themselves,  it  being  clear 
law,  according  to  Bracton,  that  whoever  took  the  assets  was  liable  to  the  debts,  as 
far  as  the  assets  went,  "  Quatenus  ad  ipsum  pervenerit,  scilicet  de  hereditate  defuncti, 
et  non  ultra"  {61  a,  Fleta,  lib.  ii.  c.  67,6.10).  It  might,  however,  indeed  happen, 
that  goods  left  to  the  church  by  a  person  solvent,  though  indebted,  and  therefore 
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courts  {ampliare  jurisdictionem),  to  suppose  that  the  ecclesiastical 
court  might  have  gradually  gained  jurisdiction  over  all  personal 
legacies  under  colour  of  such  as  were  given  in  pios  usus}  This 
might  have  been  the  first  step  towards  it ;  but  it  is  most  probable, 
that  there  was  a  direct  authority  for  this  innovation  derived  from 
the  canon  law.  For  although  the  Decretals,  where  it  is  set  forth 
as  a  general  law,  were  not  published  by  Gregory  IX.  till  the  24th 
year  of  Henry  III.,  the  canon  which  warrants  this  point  of  judica- 
ture was  much  more  ancient,  and,  without  doubt,  had  travelled 
hither  long  before  the  collection  of  Gregory  was  made ;  and  the 
authoritative  promulgation  by  that  pope,  might  give  new  sanction 
to  a  usage  which  had  obtained  some  time  before. 

The  granting  administration  of  intestates'  efiects  by  the  ordinary, 
though  established  on  a  more  solid  foundation,  the  express  law  of 
this  country,  by  the  charter  of  king  John  and  confirmed  by  that  of 
Henry  III.  2  did 'not  prevail  universally.  It  seems  that  lords  in 
some  places,  in  ibaintenance  of  their  former  right,  still  exercised 
some  jurisdicton  in  the  disposition  of  intestates'  goods,  in  opposition 
to  the  authority  of  the  bishops.  The  power  hereby  intrusted  to 
the  bishops  was  abused  in  a  very  shameful  manner  ;  for  instead  of 

liable  to  debts,  might  come  into  the  hands  of  ecclesiastics,  and  it  might  be  convenient 
that  they  should  administer,  and  satisfy  the  debts  and  the  relatives ;  but  they  were 
bound  to  do  so,  and  then  administration  was  jointly  with  and  under  the  eye  of  the 
next  of  kin.  It  might  be  that  in  some  cases  they  were  dilatory  (aa  administrators 
usually  are),  but  there  could  be  no  doubt  of  their  legal  liability  to  the  next  of  kin., 
It  is  said  in  Fleta,  (o.  57,  De  Testamentis,  s.  10),  "Item  si  liber  homo  intestatus 
decesserit,  et  subito  dominus  suus  nihil  se  Intromittet  de  bonis  suis,  nisi  toutum  de 
hoc  quod  ad  ipsum  pertinuerit,  scilicet,  quod  habeat  suum  Heriottum,  sed  ad  eccle- 
siam  et  amieos  pertinabit  executio.  [Sed  quid  ordinarii  hujusmodi  dona  nomine 
ecclesise  ooeupantea,  nullam  vel  saltone  indebitam  faciunt  distributionem,  ideo  pro- 
visum  fuit  quod  hujusmodi  ordinarii  de  debitis  defuncti  satisfacerent,  qual^nus  bona 
et  facultates  sufficerent],  nullam  enim  psenam  meretur,  quamvia  intestatus  decedat ; 
postea  verk  deduci  debent  debita  aliorum  quae  clara  sunt  et  recognita,  inter  quae  con- 
numerarl  poterunt  servitia  servientum  et  stipendia  famulorum ;  dum  tamen  certa  sint, 
si  autem  incerta  sint,  &c."  (Selden's  Fleta).  This  passage  is  to  be  found  word  for 
word  in  Bracton  (p.  16),  except  the  words  enclosed  in  brackets,  which  are  introduced 
into  SelderCs  Fleta.  It  is  to  be  noted  that  Bracton,  while  mentioning  customs  to  leave 
something  to  the  lord  and  the  church,  distinctly  states  that  the  heir  is  bound  to  pay 
the  debts,  and  that  no  one  is  bound  to  give  anything  to  the  church  :  * '  Et  quamvis 
non  teneretur  quis  aliquid  dare  ecelesise  suae,  nomine  sepulturse  tamen  c\im  consue- 
tudo  ilia  laudabilis  existat,  dominus  _Papa  non  vult  earn  infringere,  post  quam  vero 
quam  ecclesiam  suam  eta  recognoverit,  deinde  parentis  et  alias  personas,"  &c 
{Bracton,  61).  Again  he  states  that  the  representatives  are  bound  to  pay  the  debts, 
and  then  comes  the  above  passage.  But  that  ecclesiastics  ever  could,  according  to 
the  canon  law  or  any  other  law,  appropriate  the  assets  of  the  deceased,  without  first 
satisfying  debts  and  legal  liabilities,  including  just  claims  of  relatives,  is  absurd. 
Neither  had  the  law  ever  been  altered  in  any  way  up  to  this  time,  nor  was  it  altered 
after  this  time,  however  it  may  have  been  on  some  points  aided  and  enforced,  aa,  for 
instance,  by  giving  creditors  legal  remedies  against  the  next  of  kin  administrators. 
At  common  law  the  administrators  or  next  of  kin  had  ample  legal  remedy  against  the 
ecclesiastics,  or  any  one  withholding  the  assets  ;  but  the  law  gave  no  remedy  against 
the  administrators  or  next  of  kin,  so  that,  aa  regarded  them,  it  was  only  a  matter  of 
conscience  to  be  enforced  in  the  ecclesiastical  courts.  Hence  the  necessity  for 
alteration  of  the  law  in  that  respect,  as  against  administrators. 

1  3  Seld.  1675. 

'  This  clause,  as  before  observed,  was  left  out  of  the  Inspeximus,  25  Ed.  I.,  and  so  is 
not  in  the  common  printed  charters. 


CHAP,  V.J  OF  DESCENT.  333 

taking  order  for  a  due  distribution  of  such  goods,  when  they  had 
once  got  possession  of  them,  they  committed  the  administration  of 
them  to  their  own  use,  or  the  use  of  their  churches,  and  so  defrauded 
those,  to  whom,  by  right  of  succession,  they  belonged ;  and  this 
they  did  with  the  pretence  of  law  and  conscience  on  their  side, 
affecting  that  this  disposition  of  them  in  ptos  usus  very  fully  satis- 
fied the  requisitionof  law  (a).  This  practice  grew  to  such  a  height, 
as  to  occasion  a  constitution  in  this  king's  reign,  enjoining  that  they 
should  not  dispose  of  them  otherwise  than  according  to  the  Great 
Charter,  that  is,  to  the  next  of  kin  (6);  notwithstanding  which, 
the  practice  still  continued,  and  the  right  of  succession  was,  by  de- 
grees, in  a  manner  altered.  It  was  even  stated  by  the  canons,  as 
the  law  of  the  land,i  that  a  third  part  of  intestates'  effects  should 
be  distributed  for  the  benefit  of  the  church  and  the  poor2(c) ;  which 
was  in  effect  the  whole  that  properly  belonged  to  the  intestate, 
after  the  partes  rationabiles  of  the  wife  and  children.      These 

(a)  It  will  be  observed  that  for  all  this  there  is  no  authority,  unless  it  be  that  it  is 
borrowed  from  Selden,  who  is  not  a  contemporary  authority,  and  whose  writings  are 
so  prejudiced  against  all  things  ecclesiastical  that  he  cannot  be  relied  upon,  save  so 
far  as  he  cites  contemporary  authority,  of  which  in  this  matter  he  cites  none  that 
supports  this  absurd  representation.  It  is  utterly  at  variance  with  what  the  author 
had  already  quoted  from  Glanville — viz.,  that  the  law  gave  the  heirs  or  next  of  kin 
a  very  good  and  sufficient  remedy  against  any  one  withholding  the  efFecta  of  the  de- 
ceased, and  also  laid  down  very  clearly,  quite  in  accordance  with  canon  law,  that  the 
debts  must  first  be  satisfied.  It  is  a  fundamental  principle  of  canon  law,  as  the 
author,  if  he  had  been  in  the  least  acquainted  with  it,  would  have  known.  He,  indeed, 
refers  to  Lyndwood  as  his  authority  on  canon  law  {vide  ante),  but  merely  gives  his 
own  account  of  it,  instead  of  resorting  to  the  canon  law  itself ;  and  in  the  next  passage, 
when  he  cites  the  Decretals,  he  entirely  misrepresents  their  effect. 

(i)  It  appears  from  the  next  reference  that  the  author  quoted  from  Selden  ;  but 
(if  he  had  quoted  the  terms  of  the  Decretal,  it  would  have  appeared  that  this  meant 
after  the  satisfaction  of  just  debts.  It  was  only  after  that  the  distribution  could  com- 
mence, as  the  author  must  have  known  from  Glanville,  whom  he  had  himself  cited 
upon  that  point  (c.  3).  He  must  have  forgotten  this,  to  fancy  that  the  canon  law 
could  ever  have  laid  down  anything  so  monstrous  as  that  the  next  of  kin  and  the 
church  could  divide  aJl  the  effects  before  satisfying  the  debts  of  the  deceased.  The 
canonists  were  too  good  lawyers  for  that,  and  what  they  laid  down  was  in  exact 
accordance  with  the  law  of  the  land^viz.,  that  upon  the  distribution,  which  could 
only  commence  after  satisfaction  of  debts,  the  third  part  belonged  to  the  deceased — 
that  is  was  to  be  applied  to  pious  uses  for  the  benefit  of  his  soul.  This  was  according 
to  the  ideas  of  the  age,  and  the  law  was  naturally  in  accordance  with  them.  It  may 
be  added  that  it  is  the  third  book  of  the  Decretals  which  treats  of  testaments  and  in- 
testacy, and  in  which  the  ecclesiastical  law  is  stated  to  the  effect  that  the  debts  must 
first  be  satisfied. 

(c)  The  author  does  not  quote  this  constitution,  nor  give  any  reference  to  it,  nor 
state  whether  it  was  an  ecclesiastical  or  a  lay  constitution,  nor  when  it  was  enacted, 
nor  what  are  its  terms  ;  and  so  far  as  he  states  it,  there  is  nothing  to  show  that  it 
was  aimed  at  the  chwrch,  nor  is  there  any  reason  to  suppose  that  it  was,  seeing  that, 
as  already  shown  from  Glanville,  the  next  of  kin  had  already  ample  remedy  against 
any  one  withholding  the  effects,  unless,  indeed,  it  was  the  crown  ;  and  all  the  charters 
after  the  time  of  John  contained  a  clause  to  protect  the  assets  of  deceased  tenants  of 
the  crown  from  the  exactions  of  the  king's  officers,  who  seized  the  effects  on  the  plea 
of  indebtedness  to  the  crown  ;  and  this  clause  therefore  provided  that,  after  satisfy- 
ing the  debts  to  the  crown,  the  residue— or,  if  there  were  no  debts  to  the  crown — 
then  the  whole  should  be  distributed  among  the  next  of  kin — that  is,  of  course, 
according  to  the  law,  leaving  a  share  for  the  deceased. 

1  Decretal,  lib.  v.  tit.  3,  o.  42.  3  Seld.  1681. 
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abuses  of  ecclesiastical  judges  gave  occasion  to  two  statutes,  made 
in  the  reign  of  Edward  I.  and  Edward  III. 

The  last  mode  of  acquiring  property  was  by  sticcession.  The 
law  of  descent  in  the  time  of  Glanville  continued,  with 
some  small  variation.  We  have  seen  that  in  G-lanville's 
time  the  eldest  son  was  the  sole  heir,  in  knight-service,  and  in  most 
instances  in  socage;!  but  it  was  now  laid  down  by  Bracton, 
generally,  that,  in  both  cases,  jus  descendit  ad  primogemtum.^  It 
was  also  now  held,  that  all  descendants  in  infinitum  from  any  per- 
son who  would  have  been  heir,  if  living,  were  to  inherit  jure 
reprcBsentationis.  Thus  the  eldest  son  dying  in  the  lifetime  of 
his  father,  and  leaving  issue,  that  issue  was  to  be  preferred,  in  in- 
heriting to  the  grandfather,  before  any  younger  brother  of  the 
father ;  which  settled  the  doubt  that  had  occasioned  so  much  de- 
bate in  the  time  of  Henry  11.^ 

The  rule  of  descent  was,  that  the  nearest  heir  should  succeed ; 
propinquior  excludit  propinquum,  propinquus  remotum,  remotus 
reTnotiorem.  Sometimes  the  right  of  blood  constituted  a  particular 
sort  of  propinquity,  to  the  prejudice  of  the  male  heir,  who,  in  other 
instances,  is  so  much  favoured  in  our  law ;  as  in  the  following  case: 
A  man  had  a  son  and  daughter  by  one  wife,  and  after  her  death 
married  another,  and  had  a  son  and  daughter  by  her ;  the  son  of 
the  second  marriage  made  a  purchase  of  land,  and  died  without 
children:  in  this  case,  says  Bracton,  the  sister  by  the  second  wife 
would  take,  in  exclusion  of  the  other  brother  and  sister.  Some 
were  of  opinion,  that  this  piece  of  law  was  entirely  confined  to 
cases  of  purchased  lands,  but  that  it  was  otherwise  in  cases  of 
inheritance ;  for  there  respect  was  always  to  be  had  to  the  common 
ancestor  from  whom  the  inheritance  descended;  and  the  right 
should  never  come  to  a  woman  so  long  as  there  was  a  male,  or  one 
descended  from  a  male,  whether  from  the  same  father  and  mother, 
or  not.*  Bracton,  however,  seems  to  think,  that  this  rule  of  descent 
was  to  be  observed  in  inheritances,  as  well  as  in  purchased  lands ; 
because  every  one,  as  he  came  into  seisin,  made  a  stipes  and  a  first 
degree: 5  and  so  it  was  settled  in  the  next  reign,  when  this  opinion 
of  Bracton  was  adopted  in  the  maxim,  seisinu  facit  stipitem.  The 
impediment  thrown  in  the  way  of  descent  by  the  rule,  ne^o  potest 
esse  hceres  et  dominus,  still  continued,  though  .  it  was  avoided  by 
many  devices ;  the  most  common  of  which  was  that  of  infeoffing 
to  hold  of  the  chief  lord,  and  not  of  the  feoffer ;  for  this  avoided 
the  necessity  of  doing  homage  to  the  elder  brother.6 

The  law  had  provided  a  preventive  against  imposing  supposititious 
JDepaHu  sup-  children,  to  exclude  those  who  were  next  entitled  to  the 
posito.  inheritance.  If  a  woman,  either  in  the  life  of  her  hus- 
band, or  after  his  death,  had  pretended  to  be  pregnant  when  it  was 
thought  she  was  not,  in  order  to  disinherit  the  heir ;  the  heir  might 

1  Vide  ante,  78.  *  Bract.  64  b.  s  Vide  ante,  79.  <  Bract.  65. 

5  Ibid.  65  b.  «  Ibid.  63  a.b. 
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have  a  writ  commanding  the  sheriff  to  cause  the  woman  to  come 
before  him,  and  before  the  guardians  of  the  pleas  of  the  crown,  or 
before  such  person  as  the  king  should  authorise  to  judge  therein, 
and  cause  her  to  be  inspected  by  lawful  and  discreet  women,  in 
order  to  inquire  of  the  truth  ;^  and  she  was  put  in  a  sort  of  free 
custody  during  her  pregnancy,  that  the  imposture,  if  any,  might 
not  escape  detection.  This  was  the  way  in  which  a  woman  was 
dealt  with,  when  she  falsely  pretended  to  be  pregnant.  If  the  hus- 
band and  wife  agreed  together  in  educating  a  supposititious  child  as 
their  own,  the  right  heir  might  have  a  writ  quod  habeas  corpora  of 
the  husband  and  wife  before  the  justices,  where  the  truth  would  be 
examined.  Another  person  who  had  a  temptation  to  play  this 
trick  upon  the  next  heir,  was  the  chief  lord,  who,  when  he  had  an 
heir  in  ward,  and  it  died,  would  sometimes  set  up  another,  in  order 
to  continue  the  custody  of  the  land ;  in  which  case,  there  was  a 
writ  and  proceeding  similar  to  the  former.^ 

When  an  inheritance  descended  to  more  than  one  heir,  and  they 
could  come  to  no  agreement  among  themselves  concern- 
ing  the  division  of  it,  a  proceeding  might  be  instituted  ^* 
to  compel  a  partition.  A  writ  was  for  this  purpose  directed  to 
four  or  five  persons,  who  were  appointed  justices  for  the  occasion, 
and  were  to  extend  and  appreciate  the  land  by  the  oaths  of  good 
and  lawful  persons  chosen  by  the  parties,  who  were  called  exten- 
sores ;  and  this  extent  was  to  be  returned  under  their  seals,  before 
the  king  or  his  justices :  when  partition  was  made  in  the  king's 
court,  in  pursuance  of  such  extent,  there  issued  a  seisinam  habere 
facias,  for  each  of  the  parceners  to  have  possession.^ 

It  remains  only  to  say  a  few  words  on  the  claim  of  dower,  and 
then  we  shall  have  finished  this  part  of  our  subject,  namely,  jj^^g,. 
the  title  of  private  rights.  Dower  is  defined  by  Bracton 
not  in  the  words,  but  upon  the  ideas  of  Glanville.*  Dower,  says 
he  must  be  the  third  part  of  all  the  lands  and  tenements  which  a 
man  had  in  his  demesne,  and  in  fee,  of  which  he  could  endow  his 
loife  on  the  day  of  the  espousals;^  so  that,  according  to  Bracton, 
the  claim  of  dower  was  still  limited  to  the  freehold  of  which  the 
husband  was  seised  at  the  time  of  the  espousals,  notwithstanding 
the  provision  of  Magna  Charta,  which  seemed  to  extend  it  to  all 
the  land  that  belonged  to  the  husband  during  the  coverture.^  The 
regular  assignment  of  dower  had  been  secured  to  widows  by  the 
chapter  of  Magna  Gharta  just  alluded  to,  and  it  was  rendered  more 
effectual  by  a  provision  in  the  statute  of  Merton.7  More  will  be 
said  of  dower  when  we  come  to  the  remedies  which  the  law  had 
furnished  for  recovery  of  it. 

Thus  far  concerning  the  law  of  private  rights,  as  it  stood  in  the 
time  of  Henry  III. 

1  Bract.  69,  70  a.b.  ^  jud.  70  b,  71.  '  Ibid.  71 1.  to  77  b. 

1  Vide  ante,  T2.  '  Bract.  92.  «  Vide  ante,  242. 

7  Ibid.  261. 
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Of  Actions — Of  Courts —  Writs — Of  Disseisin — Assize  of  Novel  Disseisin — Form 
of  the  Writ — Proceeding  thereon — Of  the  Verdict — Exceptions  to  the  Assize 
— Assisa  veritur  in  Juratam — Quare  ejecit  infra  Terminum — Assize  of 
Common — Of  Nuisance — Assisa  Vltimce  Prcesentationis — Exceptions  there- 
to— Of  Quare  Irnpedit — Qijmre  non  Permittat — Assisa  Mortis  Antecessoris 
—  Vouching  of  Warrantor — Where  this  Writ  would  lie — Writ  de  Consan- 
guirdtate — Qudd  Permittat — Assisa  Utrum — Of  Convictions — and  Certifi- 
cates—  Of  different  Trials — Dower  unde  Nihil — Writ  of  Right  of  Dower — 
Of  Waste — Of  Writs  of  Entry — Different  Kinds  thereof. 

The  whole  course  of  judicial  proceeding,  since  the  time  of  Glan- 
ville,  had  become  a  business  of  much  learning  and  refinement ;  the 
writ,  the  process,  the  pleading,  the  trial,  every  part  of  an  action 
was  treated  as  a  subject  of  intricate  discussion.  While  these 
changes  were  made  in  the  old  remedies,  new  ones  were  invented, 
as  more  peculiarly  adapted  to  certain  cases  than  those  before  in 
use.     Of  all  these  we  shall  treat  in  their  order. 

Actions  are  divided  by  Bracton  into  such  as  were  in  rem,  or  in 
^^    ^.  personam,  or  mixt;  that  is  real,  personal,  or  mixt^ 

Of  actions.         -Vj  i         j.-  j:  j  •  ij. 

rersonal  actions  were  tor  redress  in  matters  ex  con- 
tractu, and  ex  maleficio,  as  the  civilians  termed  it ;  and  also  in 
such  as  they  called  quasi  ex  contractu,  and  quasi  ex  maleficio.  It 
follows,  that  of  personal  actions  arising  ex  maleficio,  some  were  civil, 
and  some  criminal.  Real  actions  are  for  the  recovery  of  some  certain 
thing ;  as  a  farm,  or  land :  they  were  always  brought  against  the 
person  then  in  possession  of  the  thing,  and  were  for  the  recovery  of 
it  in  specie,  and  not  for  an  equivalent  in  damages.  2  When  an 
action  was  brought  for  any  movable,  some  thought  that  it  should 
be  considered  as  a  real  action,  as  well  as  personal,  because  the  per- 
son possessed  of  it  was  to  make  restitution  of  the  thing  in  question; 
but  says  Bracton,  this  was,  in  truth,  only  personal ;  for  the  defend- 
ant was  not  obliged  specifically  to  restore  the  thing  demanded,  but 
was  only  bound  to  the  alternative  of  restoring  the  thing,  or  its 
price ;  and  therefore,  in  such  an  action,  the  price  of  the  thing  ought 
always  to  be  defined.  A  mixt  action  was  so  called,  because  it  was 
tam  in  personam,  quam  in  rem,  having  a  mixt  cause  on  which  it 
was  founded;  as  the  proceeding  de  partitione  among  parceners, 
and  de  proparte  sororum;  that  for  settling  of  bounds  between 
neighbours  and  baronies  per  rationabiles  divisas,  or  per  perambu- 

J  Bract  101  b.  2  Ihid.  102. 
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lationes;  in  whicli  each  party  seems  to  have  been  plaintiff  and  de- 
fendant, though  he  alone  was  properly  plaintiff  who  commenced 
the  suit 

Real  actions  were  divided  into  such  as  were  to  recover  possession, 
and  such  as  were  to  recover  the  property  (a) ;  a  distinction  which 
will  be  very  strictly  observed  in  all  we  have  to  say  on  these  actions, 
and  was  rigidly  adhered  to  in  applying  them ;  it  being  a  rule,  that 
though  a  person  who  had  failed  in  any  proceeding  for  the  posses-" 
sion,  might  resort  to  the  next  superior  remedy,  yet  he  could  never 
descend.  He  might  have  an  assise  of  novel  desseisin ;  and  if  he 
failed  in  that,  he  might  have  a  writ  of  entry  (a  new  writ,  of  which 
we  shall  soon  say  more),  and  lastly  a  writ  of  right:  but  having 
begun  with  a  writ  of  right,  he  could  not  avail  himself  of  the  other 
remedies.! 

Some  actions  were  permitted  by  law  to  be  brought  at  any  dis- 
tance of  time  ;  but,  in  general,  actions  were  limited  to  be  brought 
within  a  certain  period,  on  account  of  the  defect  of  proof  which 
would  happen  in  a  course  of  years.^  Suits  which  were  to  recover 
such  things  as  belonged  to  the  king's  crown,  might  be  brought  at 
any  distance  of  time ;  on  which  privilege  of  the  king  was  founded 
this  rule,  that  nullum  tempus  currit  contra  regem,  or  nullum  tempus 
occurrit  regi :  and  it  should  seem  from  Bracton's  manner  of 
expressing  himself,  that,  inasmuch  as  the  suits  of  private  parties 
were  limited,  because,  beyond  a  certain  period,  they  could  hardly 
be  able  to  bring  proofs ;  the  king,  in  concurrence  with  the  privilege 
of  instituting  his  suits  without  any  limitation  of  time,  should,  in 
questions  of  antiquity,  be  entitled  to  throw  the  onv^  probandi  on 
the  defendant  (b) ;  and  on  his  failing,  should  recover  without  bring- 
ing any  proof  at  all.^ 

Before  we  enter  upon  the  proceeding  and  conduct  of  actions  then 

(a)  The  distinction  drawn  in  the  Mirror  between  these  two  kinds  of  jurisdiction  is 
in  the  object,  i.e.,  whether  it  be  punishment  or  compensation  (o.  iii.  s.  17).  If  punish- 
able corporally,  as  by  compulsion,  by  imprisonment  (as  opposed  to  its  substitution 
for  fine),  or  by  bodily  infliction,  then  the  matter  was  regarded  as  criminal  ;  but 
otherwise,  if  it  was  in  its  nature  the  subject  of  reasonable  satisfaction  (o.  ii.,  a.  24). 
And  again,  If  any  one  seek  rerenge,  he  ought  to  bring  his  action  by  appeal  for 
felony  ;  if  he  ffeeketh  only  reparation  in  damages,  then  it  behoveth  him  to  bring  his 
action  by  writ  (o.  ii.  s.  3). 

(6)  In  the  Mirror,  however,  which  often  follows  Bracton  very  closely,  the  same  doc- 
trine is  laid  down,  "  As  to  the  alienations  and  occupations  of  franchises,  appendants  to 
the  crown,  a  man  shall  not  prescribe  for  them,  for  of  such  dignities  none  can  help 
himself  by  a  plea  of  long  prescription ;  but  such  avowries  of  long  continuance  are 
accounted  rather  prescriptions  of  wrong,  seeing  that  nullum  tempus  occwrit  regi; 
but  therein  the  king  is  like  an  infant,  who  can  lose  nothing,  although  for  the  personal 
wrong  the  party  may  excuse  it  by  showing  that  he  enjoyed  the  privilege  by  succession 
or  assignment;  but  this  is  counter-pleadable  by  alleging  that  the  ancestor  could  not 
grant  it,"  &c.  (e.  iiL  s.  26).  It  is  to  be  observed  that  there  is  mention  in  the  Mirror 
of  limitation  of  criminal  suits  since  the  last  "  eyre,"  a  circuit  of  assize  of  "oyer  and 
terminer,"  which  used  at  one  time  to  be  once  in  seven  years,  though  the  period 
varied.  There  was  also  the  limitation  of  an  assize  of  novel  disseisin.  In  the  Mirror 
it  is  said  to  be  an  abuse  to  allow  an  action  after  the  last  eyre. 

■  Bract.  104.  '  Ibid.  102  b.  a  TUd.  103. 
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in  use,  it  may  be  convenient  to  premise  a  short  view  of  the  courts 
in  which  civil  and  criminal  justice  was  administered : 

Of  courts.  ^^^  g^gj.  ^^  criminal  suits  (a).  Criminal^  suits, 
where  a  corporal  pain  was  to  be  inflicted,  used  to  be  determined  in 
curid  domini  regis,  in  the  king's  court ;  which  general  expression 
is  explained  in  Bracton  by  saying,  that  if  the  offence  concerned  the 
king's  person,  as  the  crime  of  lese  majesty,  it  was  determined  coram 
ipso  rege,  by  which  was  meant  the  great  superior  court,  of  which 
so  much  has  been  already  said :  if  it  concerned  a  private  person,  it 
was  coram  justitiariis  ad  hoc  specialiter  assignatis;  that  is,  we  may 
suppose,  either  the  justices  in  eyre  or  of  jail-delivery  (b).  These 
were  all  equally  the  king's  courts ;  and  as  the  lives  and  limbs  of 
his  subjects  were  in  the  king's  hands,  either  for  protection  or  pun- 
ishment, it  was  proper  they  should  be  subject  to  his  decision  only, 
unless  in  the  few  instances  where  persons  enjoyed  the  franchise  of 
holding  a  criminal  court ;  as  the  franchises  of  Toll  and  Tern,  of 
Infangthef  and  Outfangthe/A 

The  courts  for  the  determination  of  civil  suits  were  as  follow : — 
Eeal  actions  might  be  commenced  in  the  lord's  court  of  whom  the 
demandant  claimed  to  hold  his  land, .  from  whence  they  might  be 
transferred,  upon  failure  of  justice,  to  the  sheriff's  court,  and  from 
thence  to  the  superior  one;^  but  if  such  a  suit  was  not  removed 
for  some  cause  or  other,  it  might  be  determined  in  the  court  baron. 
In  the  county  court  were  held  pleas  upon  writs  of  justicies,  as  de 
servitiis  et  conmetudinibus,  of  debt,  and  an  infinitude  of  other 

(a)  The  corporal  punishments  in  those  times  were  cruel,  and  in  some  cases  horrible, 
though  there  was  a  gradual  process  of  amelioration  already  beginning.  The  law  of 
William  the  Conqueror  allowing  mutilation  has  been  already  alluded  to.  But  even 
in  the  Mirror  it  is  mentioned  that  cut-purses  used  to  be  punished  by  the  cutting  off 
of  their  hands  (o.  ii.  B.  13) ;  and  although  it  seems  Richard  I.  rather  mitigated  this, 
it  was  only  mitigated  to  cutting  off  the  ear  (Ibid.  b.  21).  Perjury  was  punished  by 
cutting  out  the  tongue  (Ibid.  s.  13).  Some  offenders  were  flogged  or  beaten.  As  to 
capital  sentences,  some  offenders  were  hanged,  others  boiled  or  burnt ;  others,  as  in 
treason,  hanged  and  out  down  alive,  and  then  disembowelled  and  out  to  pieces.  And 
it  seemed  scarcely  credible  that  some  of  these  horrors  continued  almost  to  our  own 
time,  and  that  even  in  our  own  time  men  were  hanged  for  forging  five-pound  notes 
or  stealing,  sheep.  So  ingrained  in  barbarism  was  our  criminal  code,  owing  to  the 
savage  spirit  of  the  Saxon,  the  Norman,  and  the  Dane. 

(5)  This  does  not  appear  altogether  a  correct  rendering  of  the  text  of  Bracton, 
which  our  author  is  merely  following.  What  Bracton  seems  to  mean  is  that  actions 
are  necessarily,  in  fact,  and  in  a  certain  sense,  limited,  because  in  course  of  time  the 
proofs  fail,  "  Sunt  qusedam  quae  aliquando  fiant  perpetuse,  et  durare  solent  sine  tem- 
pore prsefinitione,  hodie  vero  fere  omnes  supra  certa  tempora  limitantur,  pro  defectu 
probationum,  et  sic  sunt  temporales,  secundum  quarundam  actionem  diversitates." 
And  then  he  points  out  that  this  cannot  apply  to  the  pleas  as  to  liberties  and  fran- 
chises of  the  crown,  nor  affect  the  maxim  nullum  tempus  occurrit  regi,  because  as  to 
these  the  onus  of  proof  is  on  the  defendant,  "  Cum  probare  non  habeatnecesse,  et  sine 
probatione  obtinebit,  si  implacitatus  warrentum  non  habuerit,  neo  specialem  liber- 
tatem,  quia  se  ex  longo  tempore,  non  defendet "  (Bracton,  lib.  iii.  f .  103).  Bracton, 
however,  as  to  the  rights  of  the  crown,  can  hardly  be  relied  upon  ;  and  when  in  the 
reign  of  Edward  I.  it  was  attempted  to  apply  this  doctrine,  and  to  oust  men  of  their 
franchises,  by  quo  warraaito,  on  the  principle  thus  stated,  such  an  outcry  arose  that  the 
ling  had  to  desist. 

•  Bract.  104  b.  '  Ad  magnam  curiam.    Bract.  105. 
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causes,  among  which  were,  suits  de  vetito  namio,  and  pleas  de 
nativis,  unless  it  became  an  issue,  whether  free  or  not,  and  then 
the  inquiry  stood  over  till  the  coming  of  the  king's  justices ;  the 
question  of  a  man  s  liberty  being  thought  of  too  high  consideration 
to  be  intrusted  to  an  inferior  jurisdiction. 

Such  civil  actions,  whether  personal  or  real,  which  were  deter- 
minable in  the  king's  court,  were  heard  before  justices  of  different 
kinds.  The  different  courts  which  were  called  the  king's  are  thus 
described  by  Bracton :  Curiarum  habet  unam  propriam,  sicut  aulam 
regiam,  eljustitiarios  capitales,  qui  proprias  causas  regis  terminant, 
et  aliorum  omnium,  per  querelam,  velper  privilegium  sive  liherta- 
iem  ;  the  latter  part  of  which  description  he  explains  by  instancing 
one  who  had  a  grant  not  to  be  impleaded  anywhere  but  coram  ipso 
domino  rege ;  though  it  might  be  doubted  whether  per  querelam 
is  thereby  explained,  and  whether  that  expression  does  not  mean  a 
distinct  method  of  proceeding  by  complaint,  similar  to  what  we  see 
at  this  day  in  the  modern  King's  Bench,  and  of  which  we  shall  have 
occasion  to  say  more  hereafter.  Thus  far  of  the  aula  regis.  Our 
author  proceeds,  and  says,  hdbet  etiam  curiam,  et  justitiarios  in 
banco  residentes,  qui  cognoscunt  de  omnibus  placitis,  de  quibus 
authoritatem  liahent  cognoscendi ;  et  sine  warranto  jurisdictionem 
non  habent,  nee  coercionem;  in  which  he  seems  to  describe  the 
bench  as  having  no  authority  but  by  the  writs  returnable  there. 
He  goes  on  to  mention  the  justices  itinerant  through  the  counties ; 
sometimes  ad  omnia  placita ;  sometimes  ad  qucedam  specialia ;  as 
to  take  assizes  of  novel  disseisin,  of  mortauncestor,  and  ad  gaolas 
deliberandas,  to  deliver  one  or  more  particular  jails  (a).  As  causes 
were  sometimes  removed  from  the  court  baron  to  the  county,  so,  as 
appears  from  Bracton,  and  as  was  hinted  above,  were  they  removed 
before  the  justices  itinerant,  and  from  thence  iiito  the  bench,  or 
coram  regeA  These  are,  all  the  courts  spoken  of  by  Bracton  ;  and 
therefore  it  must  be  concluded  that  the  Court  of  Exchequer  was 
still  considered  as  identically  the  same  with  the  aula  regis;  and 
that  the  proprias  causas  regis  particularly  meant  the  government 
of  the  revenue,  which  is  perfectly  consistent  with  the  account  before 

(a)  In  the  Mirror  it  is  said,  "  The  king  appoints  justices  in  divers  manners,  some- 
times certain,  as  in  commission  of  less  assizes  ;  sometimes  in  commissions  generally, 
as  of  commissions  of  justices  in  eyre,  and  of  the  chief  justices  of  pleas  before  the 
king,  and  of  justices  of  the  bench,  to  whom  jurisdiction  is  given  to  hear  and  deter- 
mine fines,  the  grand  assizes,  the  transaction  of  pleas  and  the  rights  of  the  king  "  (c. 
iiLs.  3).  These  courts  are  the  King's  Bench  and  the  Common  Pleas.  "Besides  these, 
the  barons  of  the  Exchequer  have  jurisdiction  over  receivers  and  the  king's  bailiffs, 
and  alienations  of  lands  and  rights  belonging  to  the  crown.  Sometimes  the  juris- 
diction is  given  to  the  justices  of  the  bench  by  removing  the  pleas  out  of  the  counties 
before  them,  and  sometimes  to  record  pleas  holden  in  mean  courts  without  writs  be- 
fore the  justices.  To  the  office  of  chief  justices,  i.e.,  the  judges  of  the  chief  court, 
the  King^s  Bench,  it  belongeth  to  redress  the  tortious  judgments,  and  the  errors  or 
wrongs  of  other  justices,  and  by  writs  to  cause  to  come  before  them  the  proceedings  and 
records.  Also  to  hear  and  determine  all  plaints  of  personal  wrongs  within  twelve 
miles  of  the  kind's  household." 

'  Bract.  105  b. 
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given^  of  this  great  court  in  its  first  origin,  and  before  the  bench 
had  any  existence. 

Besides  this  express  account  of  courts,  there  are  scattered  up 
and  down  Bracton's  work  several  passages  which  give  us  intima- 
tion of  the  nature  of  these  courts,  the  principal  of  which  are  the 
returns  of  writs.  A  comparison  of  such  expressions,  as  they  occur 
in  the  course  of  this  chapter,  will  throw  a  new  light  on  the  judica- 
ture of  the  time. 

The  subject  of  writs  seems  to  have  been  studied  with  great  dili- 
.  gence ;  writs  had  been  devised  for  a  greater  variety 

"*^"  of  occasions  than  in  Glanville's  time,  and  they  were 
discussed  with  more  precision  and  system.  Braeton  divides  writs 
into  different  kinds,  in  this  way.  He  says  there  were  some  which 
were  ybrmato  swper  certis  casibus,  de  cursu,  et  de  communi  consilio 
totius  regni  concessa  et  approbata ;  and  these  could  not  be  changed 
without  the  consent  of  the  same  power  that  framed  them.  There 
were  others  which  he  calls  magistralia,  and  which  were  varied 
according  to  the  variety  of  cases  and  complaints.  These  magis- 
tralia brevia,  it  should  seem  from  Bracton's  account  of  them,  were 
distinguished  from,  and  put  in  contrast  with,  the  hrevia  formata, 
as  being  changeable  without  the  permission  of  the  legislature.  2 
Those  which  gave  origin  and  commencement  to  a  suit  3  were  called 
hrevia  originalia,  and  were  called,  some  of  them  aperta,  or  patentia, 
and  some  clausa ;  such  as  arose  out  of  these  were  called  Jiidicialia  : 
these  were  varied  according  to  the  pleadings  between  the  parties, 
and  the  particular  purpose  which  they  were  to  answer. 
^  In  discoursing  on  the  nature  of  civil  actions,  we  shall  begin  with 
those  that  were  called  real.  In  order  to  understand  the  design  of 
the  various  real  remedies  which  the  law  furnished,  it  will  be  neces- 
sary to  attend  to  the  manner  in  which  they  considered  the  occupa- 
tion of  land  and  its  appurtenances,  under  the  circumstances  of  a 
more  or  less  complete  enjoyment. 

Of  land,  a  man  might  have  either  what  they  called  possession, 
or  what  they  called  Jus,  or  proprietas.  Possession  was  of  various 
sorts,  and  divided  by  very  nice  distinctions.  One  was  said  to  be 
qucedam  nuda  pedum  positio,  which  they  called  intrusion :  and  this 
contained  in  it,  says  Braeton,  minimum  possessionis,  and  nihil 
juris,  being  somewhat  of  the  nature  of  a  desseisin :  in  both  it  was 
a  nuda  possessio  till  it  received  a  vestimentum  by  length  of  time. 
Another  was  a  precarious  and  clandestine  possession,  attended  with 
violence,  which  acquired  no  vestimentum  by  length  of  time ;  and 
this,  says  the  same  authority,  had  parum  possessionis  and  nihil 
Juris.  A  possession  for  term  of  years,  as  it  gave  nothing  but  the 
usufruct,  was  considered  in  a  degree  higher,  as  having  aliquid 
possessionis,  but  nihil  Juris  (a).     The  next  was  for  life,  as  dower,  or 

(a)  This,  it  is  conceived,  by  itself  might  lead  to  mistake,  as  it  hardly  conveys 
the  meaning  of  Braeton,  as  the  contex  will  clearly  show.     The  words  of  Braeton  are, 

1  ride  ante,  48,  49,  &c.  »  Bract.  413  b.  a  jud.  414  b. 
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the  like;  and  this  being  a  step  higher,  was  said  to  be  multum 
possessionis,  but  still  nihil  juris.  The  next  degree  was,  where  a 
personhad  the  freehold  and  fee  to  him  and  his  heirs ;  and  then  he 
was  said  to  have  plus  possessionis,  et  multum  juris :  and  he  who 
had  the  freehold,  fee,  and  property,  united  in  himself,  had  pluri- 
mum  possessionis  &aA  plurimum  juris,  which  was  called  droit  droit, 
and  contained  the  highest  degree  of  property-  and  possession ; 
except  that,  even  then,  some  other  person  might  havejMS  majus,  or 
greater  right.^ 

We  shall  speak  of  the  remedies  applicable  to  these  several  kinds 
of  possession  in  the  order  suggested  by  the  above  distinctions, 
beginning  with  the  writ  of  intrusion.  Intrusion  was,  when  a  per- 
son,_  not  having  the  least  spark  of  right,  came  into  a  vacant  pos- 
session ;  as,  after  the  death  of  an  ancestor,  before  the  heir  or  the 
lord  entered.  The  person  entitled  to  the  reversion,  in  such  case, 
might  have  a  writ,  which  had  been  invented  since  the  time  of 
Grlanville,  and  resulted  from  some  of  the  artificial  notions  which 
we  have  just  stated  concerning  possession.  The  form  of  this  writ 
varied  according  to  the  circumstances  under  which .  the  person 
bringing  it  claimed  ;  whether  he  was  the  lord  or  the  heir ;  whether 
he  claimed  upon  the  death  of  an  ancestor,  of  a  tenant  in  dower,  or 
per  legem  Anglice,  or  for  life.  The  following  was  a  more  general 
form  of  it : — Sex  vicecomiti  salutem.  Pone  per  vadium  et  salvos 
plegios  A.  quod  sit  coram,  &c.,  ad  respondendum,  or,  ostensurus 
quare  intrusit  se  in  terram,  &c.,  quam  B.  qui  nuper  obiit,  tenuit 
de  eodem  C.  ad  vitam  suam  tantHm,  et  quae,  post  mortem  ejusdem 
B.  ad  eundem  C.  reverti  dehuit,  ut  idem  G.  dicit :  et  habeas,  &c. 

Possession  created  a  sort  of  right ;  it  was  advisable,  therefore, 

"  Est  et  alia,  que  aliquid  possessionis  habet,  et  nihil  juris,  siout  ilia  que  conoeditur 
ad  terminum  aunorum,  ubi  nihil  exigi  poterit  nisi  ususfructus."  This,  of  course,  la 
all  that  a  lessee  can  take,  the  fruits  and  profits ;  and  it  is  all  that  an  owner  in  fee 
can  take,  the  difference  being  in  the  jus  proprietatis,  the  absolute  right  of  property  ; 
and  this  even  a  tenant  for  life  had  not,  for  the  next  sentence  is,  "  Est  etiam  qusedam 
quae  multucn  habet  possessionis  et  nihil  juris  ;  sicut  ilia  quam  quis  habet  ad  vitam 
tantum. "  So  that  tenant  for  years  only  could  be  said  to  have  nothing  of  right,  in 
the  same  sense  in  which  it  might  be  said  of  a  freeholder,  unless  he  had  estate  of  in- 
heritance. Yet  the  latter  could  have  assize  to  recover  his  land  ;  and  so  the  Mirror 
says  of  a  tenant  for  years.  And  it  is  conceived  that  the  contrary  notion,  if  it  ever 
prevailed  in  those  days,  and  was  not  a  supposition  of  later  times,  was  an  entire  error. 
In  the  Mirror,  under  the  title  of  "  Novel  Disseisin,"  it  is  said,  "  The  right  of  pro- 
perty is  not  determinable  by  this  assize,  as  is  the  known  possession,  or  of  that  which 
altogether  savoureih  of  a, possessory  right ;"  and  it  is  added,  "Ejection  of  a  term  of 
years  falleth  into  this  assize,  which  sometimes  cometh  by  lease  "  (c.  ii.  o.  25).  And 
elsewhere  it  is  said,  "  It  is  abuse  to  think  that  one  cannot  recover  ■■<,  term  for 
years  "  (c,  v.  s.  1).  There  were  long  terms  in  those  times.  Thus  it  is  said,  "  It  is 
abuse  that  leases  of  farms  are  not  longer  than  forty  years "  (Ibid.) ;  and  it  is  too 
absurd  to  imagine  that  interests  of  this  duration  and  nature  were  without  protection. 
The  whole  of  our  legal  tradition  as  to  the  remedies  for  recovery  of  terms  of  years 
and  the  interests  of  lessees  is  false  and  erroneous,  and  has  arisen  from  theorising,  in 
place  of  an  attentive  study  of  the  contemporary  records  of  legal  history.  At  some 
period,  the  action  of  ejectment  was  instituted,  and  assizes  were  confined  to  freeholds  ; 
and  then  a  farther  error  was  fallen  into  of  supposing  that  the  term  was  not  recoverable. 

1  Bract.  159  b.,  160. 


342  HENRT  III.  [chap.  VI. 

for  the  heir  to  eject  the  intruder  withia  a  year,  or  at  the  end  of 
that  time,  have  recourse  to  this  writ ;  for  it  is  laid  down  by  Bracton, 
that  no  one  could  be  put  to  answer  for  an  intrusion  of  longer  stand- 
ing. Eespecting  this  time  of  limitation,  Bracton  seems  not  very 
precise,  for  he  afterwards  says,  at  farthest,  not_  at  the  distance  of 
ten  or  twelve  years,  as  was  determined  in  this  reign  ;i  but  the 
claimant  was  then  driven  to  his  wiit  of  entry,  grounded  upon  the 
intrusion ;  ^  a  writ  lately  invented,  of  which  more  will  be  said  in  its 
proper  place. 

The  next  thing  to  be  considered  is,  that  wrongful  possession 
.  . .  which  was  obtained  by  disseisin,  and  the  method  of 
Of  disseisin.  ^g^j,ggg  ^^^  j^^  directed  to  be  pursued  (a).  Disseisin 
was  now  considered,  in  a  very  large  sense,  and  much  beyond  the 
idea  to  which  it  was  first  applied.  It  was  not  only  when  the 
owner,  or  his  agent,  or  family,  who  were  in  seisin  in  his  name,  were 
ejected  from  the  freehold  unjustly  and  violently,  without  judgment 
of  law;  but  also,  when  a  house  had  been  left  without  any  one 
therein,  and  the  owner,  his  agent,  or  family,  returning  from  his 
business,  was  denied  admittance  by  one  who  had  taken  possession, 
it  was  a  disseisin ;  if  a  man  was  obstructed  in  a  free  use  oi  his 
freehold,  that  was  a  disseisin ;  for  though  he  might  remain  in  pos- 
session, the  full  extent  of  that  possession  was  not  enjoyed.  If  any 
one  dug,  or  put  sheep,  or  otherwise  intruded,  upon  land,  under 
claim  of  an  easement  (for  if  it  was  without  a  claim  of  right,  it  was 
only  a  trespass)  ;  or,  if  a  person  made  improper  use  of  an  easement 
he  had  a  right  to :  this  was  a  disseisin  (b).  Again,  if  a  person  was  in 
seisin  for  life,  or  for  years,  or  as  guardian,  or  otherwise,  and  infeoffed 
another,  in  prejudice  of  the  right  owner ;  if  a  person  distrained  for 

(a)  The  author  is  here  still  following  Bracton,  and  it  is  remarkable  how  entirely 
the  Mirror  followed  him  upon  this,  as  upon  so  many  other  subjects.  "  Disseisin  is  a 
personal  trespass,  or  a  wrongful  putting  one  out  of  possession ;  wrong  is  here  taken 
for  deforcement  or  disturbance,  as  for  ejection.  Deforcement,  as  if  another  entereth 
into  another's  tenement  when  the  rightful  owner  is  at  the  market  or  elsewhere,  and  at 
his  return  cannot  enter  therein,  but  is  kept  out,  and  hindered  so  to  do.  Disturbance 
is  if  one  disturb  me  wrongfully  to  use  my  seisin,  which  I  have  peaceably  had  ;  and 
the  same  may  be  done  in  various  ways,  as  when  one  driveth  away  a  distress,  so  that 
I  cannot  distrain  in  the  tenement  liable  to  my  distress,  whereof  I  have  had  seisin  be- 
fore. 2.  Another  is  where  one  doth  replevy  his  distress  wrongfully.  3.  As  if  one 
distrain  me  so  outrageously  that  I  cannot  manure,  plough,  or  bow  my  land  duly  " 
{Mirror,  c.  iii.  s.  2). 

(J)  A  distinction  which,  as  has  been  pointed  out,  was  derived  from  the  civU  and 
canon  laws  {vide  onte,p.  xv.),  and  is  to  be  found  in  the  Mirror  of  Justice.  "Note  that 
all  property  is  in  two  kinds — either  in  right  of  possession  or  in  right  of  property,  and 
therefore  there  were  distinct  remedies  for  either,  and  the  remedy  by  assize  of  novel 
disseisin  was  for  the  Tcnown  possession — that  is  to  say,  if  a  man  were  forcibly  turned 
out  of  possession,  even  although  he  had  no  right  to  it,  he  could  have  restitution  by 
this  assize,  and  the  disseisee  was  put  to  his  writ  of  right,  which  was  the  remedy  for 
recovery  of  the  right  of  property."  "  If  I  take  from  you  forcibly  anything  of  which 
you  have  peaceable  possession,  I  do  wrong  to  the  king ;  when  I  use  force  when  I  ought 
to  USQ  judgment — i.e,  resort  to  a  court  of  law  for  redress  (o.  ii.  s.  25).  It  is  very  re- 
markable that  it  is  distinctly  stated  in  the  Mirror  that  the  remedy  lay  for  a  term  or 
lease  for  years. 

>  16  Hen.  III.  =  Bract.  160,  161  a. 
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services  not  due,  or  where  they  were  due,  exceeded  the  bounds  of 
a  reasonable  distress,  these  were  disseisins.  In  short,  if  one  claimed 
to  partake  with  the  right  owner,  or  raised  an  unjust  contention 
against  him,  it  was  a  disseisin  of  the  freehold.l 

The  above  were  disseisins  without  violence ;,  others  were  said  to 
be  violent ;  but,  in  order  to  understand  what  the  law  considered  as 
a  violent  disseisin,  we  must  see  what  the  nature  of  vis  was.  Vis 
was  of  two  kinds,  according  to  Bracton :  thus,  there  was  vis  simplex 
and  vis  armata.  It  is  not  difficult  to  conceive  what  was  said  to  be 
vis  armata :  it  was  noj}  only  the  coming  with  weapons  of  any  sort, 
or  finding  them  at  the  place  where  they  were  used ;  but  if  a  person 
came  with  arms,  and  made  no  use  of  them,  the  teiTor  of  them 
might  be  thought  so  to  have  operated  as  to  make  the  disseisin 
seem  to  have  been  cum  armis.  Vis  simplex  is  defined  by  Bracton 
to  be  quotiens  quis,  quod  sihivideri  putat,  non  perjudicem  reposcit; 
that  is,  wherever  a  person  took  the  law  into  his  own  hands.  This 
distinction  of  vis  cum  armis  and  vis  sine  armis,  was  important,  as 
the  penalty  upon  disseisors  was  proportioned  thereto.^ 

Whatever  was  the  way  in  which  the  disseisin  was  committed, 
the  law  not  only  allowed,  but  required  the  disseisee,  incontinenter, 
flagrante  disseisind  et  maleficio,  to  expel  the  wrong-doer.  What 
was  meant  by  incontinenter,  Bracton  thinks  was  pointed  out  by  the 
term  of  fifteen  days  allowed  to  a  tenant  summoned  in  a  writ  of 
right.  If  the  owner  was  present  at  the  time  of  the  disseisin,  he  was 
to  eject  the  disseisor  that  very  day,  if  possible,  or  on  the  morrow, 
or  the  third  or  fourth  day  ;  and  beyond  that  time,  provided  he  had 
uninterruptedly  continued  his  endeavours,  by  calling  in  the  assist- 
ance of  his  friends,  and  resuming  the  attack. 

If  he  was  absent  when  the  disseisin  was  committed,  then  a  dis- 
tinction was  to  be  made  according  to  the  distance ;  a  reasonable 
time  was  allowed  for  his  getting  information  of  the  fact,  and  for 
his  arrival ;  and  if  he  pursued  his  attack  upon  the  disseisor  within 
the  stated  time  after  such  arrival,  the  law  considered  it  as  done 
incontinenter.  As,  for  instance,  if  he  was  out  of  the  kingdom  in 
what  was  called  simplex  peregrinatio  to  St  Jago,  or  in  the  king's 
service  in  Gascony,  he  had  forty  days,  and  two  floods  and  one  ebb, 
which  latter  indulgence  was  for  the  delay  occasioned  by  the  sea ; 
and  then  he  had  the  fifteen  days  after  he  returned,  and  also  the 
four  days  above  mentioned,  to  resume  the  attack.  If  he  was  in  a 
simplex  'peregrinatio  to  the  Holy  Land,  he  had  a  year  allowed  him, 
together  with  the  fifteen  and  four  days  ;  but  if  he  was  in  what  they 
called  a  general  passage  to  the  Holy  Land,  the  time  was  three 
years,  together  with  the  fifteen  and  four  days. 

Such  was  the  time  allowed  by  the  law  for  a  man  to  redress  the 
injury  he  had  suffered,  but  if  he  permitted  a  longer  period  than 
that  to  elapse,  he  gave  up  this  right,  and  lost  both  his  natural  and 
civil  possession,  as  they  called  it,  which  were  thenceforward  m  the 

1  Bract.  161  b.  162.  '  Ibid-  162. 
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disseisee,  wlio  could  not  afterwards  be  ejected  but  by  judgment  of 


1 

As  to  the  power  of  redress  by  the  act  of  the  party  injured,  and 
the  situation  in  which  recourse  must  be  had  to  the  assize,_  the  law 
may  be  shortly  stated  in  this  manner.  For  instance,  I  eject  you 
from  your  freehold,  you  may  have  an  assize.  Again,  I  eject  you, 
and  you  me,  incontinently,  flagrante  disseisind ;  I  cannot  have  an 
assize,  because  I  only  auflfer  what  I  had  before  done  myself.  Again, 
I  eject  you,  and  you  eject  me,  incontinently,  and  I,  again,  incon- 
tinently eject  you ;  still  you  may  have  an  assize,  and  so  in  infinitum; 
for  the  true  possessor  may,  by  law,  eject,  incontinently,  the  wrong- 
doer, and  an  assize  shall  not  be  brought  against  him  for  it ;  but 
should  the  true  possessor  be  negligent,  after  the  disseisin,  in  pursu- 
ing the  injury,  he  lost,  as  was  before  said,  both  his  civil  and  natural 
possession,  and  had  no  redress  but  by  the  assize  ^  (a). 

If  the  disseisor  transferred  the  land  on  the  day  of  the  disseisin, 
or  the  day  after,  the  donee  might  be  ejected,  incontinently,  by  the 
true  owner,  the  same  as  the  principal  disseisor ;  in  like  manner 
also,  the  assize  might  be  brought  against  both ;  against  the  first 
adpcenam,  and  against  the  second  adpoenam  and  ad  restitutionem. 
If  a  long  interval  had  passed  between  the  disseisin  and  the  transfer, 
the  second  would  not  have  been  liable  adpoenam,  but  only  to  make 
restitution.^  Again,  if  the  first  wrong-doer  was  disseised  by  another, 
the  true  owner  might  either  incontinently  eject  the  last  disseisor, 
or  bring  an  assize  against  him ;  and  if  he  deferred  doing  it,  the 
first  disseisor  might  do  either.     In  all  these  cases  of  recovering 

(a)  Here,  again,  it  is  observable  how  closely  the  Mirror  follows  Braoton  :  "  It  is 
said  wrongful  to  put  a  difference  from  rightful,  which  is  no  offence — as,  if  you  take 
from  me  that  which  is  mine,  I  may  take  it  from  you  again  ;  and  I  do  not  offend,  for 
I  am  warranted  to  do  so  by  the  law  of  nature.  But  I  cannot  do  so  aftenoards ;  for  if 
I  take  from  ■^ou  forcibly  anything  whereof  you  have  had  the  peaceable  possession,  I 
do  disseise  you,  and  I  do  wrong  to  the  king  when  I  disseise  him  of  his  right,  or  use  force 
when  I  ought  to  use  judgment — i.e.,  resort  to  law  (c.  xxiii.  s.  27).  It  is  remarkable 
that,  so  lately  as  the  reign  of  Henry  VI.,  lands  and  houses  were  forcibly  taken  pos- 
session of  and  held  by  force  of  arms,  insomuch  that  men  were  actually  killed 
in  the  defence,  as  w01  be  seen  from  the  Paston  Letters  (v.  2,  1.  281).  In  that 
reign,  the  statute  of  forcible  entry  passed,  to  prohibit  such  forcible  seizure  of  pro- 
perty, and  Lord  Coke  says  that  it  only  affirmed  the  common  law.  Elsewhere  it  is 
said,  on  disseisin  :  The  jury  are  not  to  be  examined  upon  the  title  of  the  posses- 
sion, but  it  is  sufficient  for  the  judge  to  know  if  the  plaintiff  were  disseised  of 
his  land,  whether  it  were  rightful  or  wrongful,  according  to  the  plaint.  For, 
though  it  were  right,  nevertheless  it  was  tortious,  because  the  tenant  used  force 
where  he  should  have  used  judgment,  and  made  himself  a  judge  therein  ;  and 
judgment  is  to  be  given  for  the  plaintiff,  so  as  he  shall  recover  seisin  in  another 
court."  It  is  also  said  ;  It  behoveth  to  inquire  if  the  disseisors  came  with  force  and 
arms,  although  they  hurt  no  one's  body,  aU  of  them,  nevertheless,  are  to  be  adjudged 
to  corporal  punishment;  and  if  they  cast  him  out  of  his  dwelling-house,  or  out  of 
his  demesne,  the  felony  is  punishable  at  the  king's  suit  or  at  the  suit  of  the  party,  for 
no  one  is  to  be  cast  out  of  his  house,  where  he  dwelleth,  and  which  he  hath  used  as 
his  own  for  a  year,  without  judgment,  though  he  hath  no  title  thereto  but  by  dis- 
seisin or  intrusion  ;  and  it  sufficeth  for  force  and  arms,  or  by  the  showing  of  arms,  for 
to  hurt  the  adversaries ;  and  under  the  name  of  arms  are  contained  bows,  arrows, 
saws,  lanoes,  spears,  staves,  swords,  and  targets  of  iron  (o.  iii,  s.  29). 

•  Bract.  163.  ^  /j^jj.  x64.  >  Hid. 
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possession  by  force,  the  sheriff,  though  not  bound  to  interfere  ex 
officio,  might  assist  at  the  request  of  the  disseisee ;  yet  he  was  to 
take  care  how  he  acted,  as  he  would  be  subject  to  an  assize,  in  like 
manner  as  the  person  whom  he  meant  to  assist ;  he  might  take  a 
part  in  these  matters,  either  as  a  private  friend  or  officially  as  sheriff, 
to  keep  the  king's  peace.^ 

When  the  party  disseised  had  neglected  to  avail  himself  of  the 
authority  the  law  gave  him  to  recover  possession  while  Assize  of  novel 
the  injury  was  fresh  (a),  he  was  then  to  recur  to  the     disseisin. 
recognition  of  assize  ;  that  compendious  way  for  recovering  posses- 
sion, which  became  now  more  practised  than  ever. 

Everybody  who  was  a  tenant  of  a  freehold  nomine  sua  propria, 
might  have  this  remedy  by  assize ;  those  therefore  who  were  in 
possession,  nomine  alieno,  as  a  guardian,  au  agent,  the  family  of  a 
man,  or  his  servant,  a  firmarius  or  fructuary  (not  being  a  foedi 
firmarius),  an  usurer  or  guest,  one  who  held  from  day  to  day  or 
from  year  to  year,  or  an  usufructuary  who  held  for  a  term  of  years, 
none  of  these  could  bring  an  assize,  but  that  remedy  was  left  to 
him  who  was  the  dominus  proprietatis,  out  of  whose  fee  all  those 
interests  issued.  It  is  laid  down  gravely  by  Bracton,  that  should 
a  man  be  ejected  from  his  ship,  quasi  de  libera  tenemento,  he  was 
no  more  entitled  to  an  assize  than  if  he  had  been  dragged  from  his 
horse  or  carriage,  though  he  makes  a  question  concerning  an  eject- 
ment from  a  wooden  house ;  to  which  he  answers,  that  if  it  stood 
on  his  own  land,  whether  adhering  to  the  soil  or  not,  an  assize 
would  lie ;  but  if  on  the  land  of  another,  and  there  had  been  any 
prohibition  or  injunction  against  the  building  or  removal,  the  per- 
son on  whose  land  it  was  built  might  have  an  assize ;  if  there  had 
been  none,  and  it  had  been  removed  without  any  contest,  he  could 
not  have  an  assize.2 

An  assize  lay  not  only  against  the  disseisor,  but  against  all  his 
aiders  and  abettors,  whether  present  or  not;  not  only  against  those 
who  did  the  fact,  but  against  those  in  whose  name  it  was  done,  or 
who,  after  it  was  done,  concurred  in  or  approved  it ;  as  by  this 
avowal  and  ratification  they  seem  to  make  themselves  parties.^  It 
only  lay  against  those  who  were  in  some  of  the  above  ways  parties 
to  the  fact  and  therefore  not  against  an  heir,  or  successor  to  the 
disseisor,  who,  though  liable  to  make  restitution,  were  not  to  undergo 
a  penalty  for  the  disseisin.*  Nevertheless,  where  any  of  the  parties 
died,  or  the  assize  had  not  been  brought  with  such  diligence  as  the 

(a)  Here,  again,  the  author  follows  Bracton,  as  the  Mirror  had  followed  him  :  "  It 
is  called  "  novel "  to  put  a  difference  from  those  which  are  ancient,  for  anciently  kings 
used  to  go  over  the  shires  to  hear,  inquire,  and  determine  offences,  and  to  redress  the 
wrongs  there,  and  that  afterwards,  by  reason  of  the  multitude  of  offences ;  and,  that 
kings  could  not  do  all  by  themselves,  they  sent  their  jtistioes  in  eyre,  who  have  not 
power  to  decide  and  determine  a  personal  offence,  but  for  a  thing  brought  and  not 
determined  in  the  last  eyre.  And  if  the  disseisin  was  before  the  eyre,  then  it  was 
ancient;  but  if  it  were  done  since  the  last  eyre,  then  it  was  a  "novel"  disseisin 
(c.  iii.  n.  25). 
1  Bract.  164.  '  Jhid.  167, 168.  ^  ji,id.  m.  .  Ibid.  172. 
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law  required,  and  the  matter  was  not,  by  commencement  of  some 
proceeding,  become  litigious,  as  the  lawyers  called  it ;  in  such  cases 
recourse  was  to  be  had,  not  to  a  writ  of  right  as  formerly,  but  to  a 
remedy  which  had  been  lately  invented,  called  a  writ  de  ingresm, 
or  writ  of  entry,  which  has  been  so  often  alluded  to,  and  of  which 
more  will  be  said  hereafter.l 

The  form  of  the  writ  of  novel  disseisin  differed  from  that  in 
Form  of  the  Grlanville's  time  in  nothing  but  in  the  return;  the 
writ.  limitation  was  still,  notwithstanding  the  statute,  i^ost 
ultimum  reditum  domini  regis  de  Britannid  in  Angliam  ;  2  but 
the  return  was  usq;  ad  priraam  assisam  mm  justitiarii  nostri  ad 
partes  ills  venerint;  according  to  the  appointment  of  justices  of 
assize  as  directed  to  be  made  by  Magna  Charta.  It  seems,  that 
upon  this  writ  pledges  of  prosecution  were  to  be  taken  by  the  sheriff 
only  in  case  they  had  not  been  found  in  the  king's  court  or  a  pro- 
mise given,  which  used  in  some  instances  to  be  accepted  instead  of 
pledges.  The  pledges  were  to  be  two  at  least,  and  such  as  were 
sufficient  to  pay  the  misericordia  to  the  king,  if  the  complainant 
should  retract  or  not  prosecute  his  suit.  If  a  husband  and  wife 
were  complainants,  two  pledges  were  enough ;  and  it  was  the 
practice  to  be  contented  with  two,  when  there  were  more  com- 
plainants than  one,  though  it  was  thought  safer  that  each  should 
find  two.  Notwithstanding  the  clause  commanding  the  sheriff 
qiiod  facial  tenementum  reseisiri  de  catallis  was  still  continued, 
this  part  of  the  writ,  says  Bracton,  was  never  executed,  but  these 
were  left  to  be  estimated  in  the  damages  by  the  recognitors.^ 

The  other  directions  of  the  writ  were  to  be  executed  as  follow : — 
In  pursuance  of  qudd  tenementum  facial  esse  in  pace,  &c.,  the 
sheriff  was  to  see  that  the  disseisor  did  not  convey  the  land  to  any 
one,  and  that  the  disseisee  made  no  entry  thereon ;  and  if  an  entry 
was  made  by  any  one,  under  any  pretext  whatever,  he  was  to  restore 
it  to  the  true  owner,  so  to  remain  till  the  next  assize.  As  to  send- 
ing the  recognitors  ad  videndum  tenementum,  he  was  to  cause  a 
view  to  be  had,  not  by  one  or  two,  but  by  the  whole  if  possible,  or 
at  least  by  seven  ;  for  an  assize  could  not,  says  Bracton,  be  teken 
by  less  than  seven,  though  it  might  for  particular  reasons  be  taken 
by  more  than  twelve. 

The  reason  of  a  view  was,  that  there  might  be  a  certainty  about 
the  matter  in  question,  both  for  the  guide  of  the  jurors  in  swearing 
and  the  judge  in  giving  judgment.  The  jurors  were  to  see  what 
the  freehold  was,  whether  it  was  land  or  rent,  whether  it  was  con- 
secrated to  the  church  or  not,  whether  it  was  held  solely  or  in  com- 
mon. They  were  to  see  that  the  complainant  did  not  put  more  in 
view  than  he  had  claimed  in  his  writ,  for  then  he  would  be  amerced, 
though  he  might,  if  he  pleased,  put  less.  They  were  to  see  in  what 
vill,  in  what  locus,  in  what  part  of  the  locus,  and  within  what  bounds, 
the  freehold  lay.     If  it  was  a  rent,  they  were  to  see  the  land  out  of 

^  Bract.  175, 176.  '  Tide  ante,  264.  '  Bract.  179. 
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which  it  issued  (an  assize  being  the  remedy  for  rents  in  some  cases 
where  a  distress  failed),  the  like  of  common  pasture.  They  were 
to  view  not  only  the  land  where  the  common  lay,  but  also  that  to 
which  it  was  appurtenant  ;^  and  thus,  in  all  cases,  the  jurors  were 
to  have  a  view  of  the  thing  in  question  for  their  better  information. 2 

It  was  the  complainant's  duty  to  attend  and  point  out  all  the 
above  circumstances  to  the  jurors ;  and  if  he  could  not,  and  appeared 
totally  ignorant  of  the  matter,  the  writ  of  assize  was  lost,  and  the 
assize  cadit  in  perambulaiionem,  as  they  called  it ;' that  is,  became, 
by  consent  of  the  parties,  a  perambulation  to  make  a  general  inquiry 
concerning  the  locality,  the  metes  and  bounds  of  the  land.^  It  was 
a  rule,  that  could  the  complainant  point  out  the  locus,  but  not  the 
precise  part  thereof,  it  was  sufficient  if  he  was  proved  by  the  oaths 
of, the  recognitors  to  have  seisin  anywhere  in  the  locics  alleged. 

If  either  of  the  parties  failed  to  appear  at  the  day  appointed 
before  the  justices,  his  pledges  were  in  misericordid ;  proceeding 
if  neither  of  them  appeared,  the  assize  was  void,  and  thereon. 
all,  both  principals  and  pledges,  were  in  misericordid.  If  the 
disseisor  appeared  and  confessed  the  disseisin,  as  in  so  doing  he 
acknowledged  an  injury  which  was  against  the  peace,  he  was  to 
be  committed  to  gaol.  If  the  disseisor  was  absent,  and  the 
complainant  present,  together  with  the  recognitors,  though  no  one 
was  present  for  the  disseisor,  the  assize  was  still  to  proceed  per 
defaltum;  it  being  a  rule,  that  the  assize  should  on  no  account 
be  delayed ;  in  such  case,  however,  the  complainant  was  always 
examined  as  to  the  ground  of  his  demand.*  The  complainant 
might,  at  the  time  of  appearance,  make  a  retraxit  of  his  complaint; 
for  which  his  pledges,  as  was  before  said,  would  be  amerced,  unless 
he  obtained  the  license  of  the  court  for  so  doing.  5 

When  both  parties  appeared  in  court,  the  writ  was  to  be  read, 
and  the  matter  of  complaint  inquired  into.  Bracton  blames  some 
judges  who,  immediately  after  hearing  the  writ  read,  would  pro- 
ceed to  ask  the  party  complained  of,  what  he  could  say  against  the 
assize ;  he  thought  it  hasty  and  premature  to  put  a  person  to  answer 
before  the  matter  of  the  complaint  was  properly  examined  and 
established  ;  for  it  was  not  yet  known  whether  the  proceeding  was 
to  be  by  an  assize  or  by  a  j'urt/  (the  distinction  between  which  will 
be  seen  presently),  whether  the  fact  was  a  trespass  or  a  disseisin; 
he  thought,  therefore,  that,  as  in  a  question  concerning  the  pro- 
prietas,  the  demandant  was  to  show  by  what  right  he  claimed :  in 
like  manner,  in  this  suit,  it  was  not  sufficient  barely  to  propound 
a  complaint,  but  to  show  the  Jus  querelce,  and  how  the  complainant 
was  entitled  to  make  it. 

The  justices,  therefore,  for  their  own  information,  and  to  instruct 
the  jurors,  were  to  interrogate  as  to  the  particulars  of  the  com- 
plainant's case ;  of  what  freehold  he  was  disseised,  whether  land  or 
rent,  whether  for  life  or  in  fee,  whether  by  descent  or  purchase ;  of 

'  Bract.  180.  '  Ibid.  '  Ibid.  *  Hid.  182,  183.  '  Hid.  182  b. 
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a  rent,  whether  it  issued  out  of  a  chamber  or  a  freehold,  whether 
for  life  or  iu  fee ;  of  the  boundaries  and  size  of  the  freehold,  whether 
there  was  any  ejectment  from  the  freehold,  whether  it  was  by  day 
or  night,  with  arms  or  without,  with  robbery  or  without ;  and  in- 
numerable other  circumstances  which  might  constitute  the  merits 
of  the  case.  1 

When  these  inquiries  had  been  made,  then,  and  not  till  theu, 
was  the  tenant  to  be  asked  if  he  could  say  anything  why  the  assize 
ought  to  remain.  The  matter  of  such  objection  might  be  found 
in  the  interrogatories  put  to  the  complainant.  If  the  tenant  could 
show  no  cause  why  the  assize  should  remain,  but  at  once  denied  he 
had  committed  any  disseisin,  he  simply  put'  himself  upon  the  assize, 
and  the  assize  proceeded,  as  they  called  it,  in  modum  assizes,  that 
is,  upon  the  simple  question  of  disseisin;  and  if  the  jurors  were 
present,  or  seven  of  them  at  least,  against  whom  there  was  no  cause 
of  exception,  they  proceeded  to  take  the  assize ;  if  they  were  not 
present,  the  assize  was  deferred  to  another  day,  when  they  were  to 
appear,  and  the  assize  was  to  proceed. 

If  the  jurors  appeared  at  the  next  day,  then  the  exceptions  to 
them  were  to  be  stated.  These  were  of  various  kinds.  Bracton 
says,  that  was  a  good  exception  to  a  juror  which  would  be  a  good 
one  to  a  witness.  One  rendered  infamous  by  having  been  convicted 
of  perjury  could  not  be  a  juror,  according  to  the  rule  expressed  in 
the  English  of  those  days,  "  He  ne  es  oihes  worthe  that  es  enes  gylty 
of  oth  broken."  Any  enmity  against  a  party,  any  friendship  with 
him,  was  a  good  exception  (a).  Being  a  servant,  familiarity,  consan- 
guinity, affinity,  unless  the  connexion  was  equally  with  both  parties ; 
being  of  the  same  table  or  family ;  under  the  power  of  a  party,  so 
as  to  be  benefited  or  hurt ;  owing  suit  or  service  ;  being  counsel  or 
advocate ;  all  these,  and  many  others,  were  good  causes  of  exception 
to  jurors.  When  the  parties  had  at  length  agreed  upon 
°  ■  a  juror,  they  coilld  not  afterwards  reject  him ;  and  when 
the  number  was  complete,  the  assize  proceeded,  the  first  juror  having 
taken  the  following  oath : — "  Hear  this,  ye  justices,  that  I  will  speak 
the  truth  of  this  assize,  and  of  the  tenement  of  which  I  have  had  a 
view  by  the  king's  writ "  (altering  these  words  where  the  subject 
was  a  rent,  a  common,  and  the  Kke),  "  and  in  nothing  will  omit  to 

(a)  A  juror  could  be  challenged  because  he  held  land  of  the  other  party  ( Year-Booh, 
7  Edward  IV.  5;  3  Henry  VI.  39) ;  bo  of  a  "gossip"  or  godfather  {76id,  10  Henry 
VI.  24 ;  49  Assize) ;  so  for  any  direct  relationship  to  one  of  the  parties  (1  Edward 
IV.  63) ;  so  if  he  was  favourable  to  the  other  party  (10  Henry  VI.  10  ;  7  Henry  VI. 
25  ;  20  Henry  VI.  40).  In  order  to  avoid  the  evils  thus  avoided  in  the  king's  court 
by  challenges,  causes  were  removed  into  that  court  from  the  local  court,  the  court 
baron,  or  the  court  of  the  hundred  ;  for  it  might  be  that  all  the  tenants  of  a  manor 
or  a  hundred  were  tenants  of  the  other  party  (22  Edward  IV.  3)  ;  and  then,  in  the 
king's  court,  the  jury  could  be  ordered  to  come  from  another  viU,  or  hundred,  the 
king's  court  having  power  to  summon  jurors  from  any  pai-t  of  the  county  ( Year-Booh, 
31  Henry  VI.  39).  And  so  if  the  case  interested  a  corporation  in  the  vill  or  the 
hundred  itself,  the  jury  would  come  from  the  next  hundred  (31  Assize,  19;  15 
Edward  IV.  18). 

'  Br^ct.  184. 
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speak  tlie  truth.  So  help  me  God,  and  these  holy  gospels."  After 
this,  the  other  jurors,  in  order,  repeated  the  following  words : — 
"  That  oath  which  the  foreman  here  hath  taken, i  I  will  keep  on 
my  part,  so  help  me  God,  and  these  holy  gospels."2 

After  the  oath  was  taken  in  the  foregoing  manner,  the  prothono- 
tary,  for  the  information  of  the  jurors,  was  to  rehearse  the  effect  of 
the  writ,  in  the  following  way : — "  You  shall  say,  upon  the  oath 
which  you  have  taken,  whether  N.  unjustly,  and  without  a  judg- 
ment, disseised  B.  of  his  freehold  in  such  a  vill,  after  the  last  return 
of  the  king,  &c.,  or  not"  (a).  In  this  situation  of  things  the  justices 
were  to  say  nothing  towards  instructing  the  jurors,  because  nothing 
had  been  said  by  way  of  exception  against  the  assize ;  but  the  jurors 
were  to  retire  into  some  secret  place,  and  there  to  converse  with  one 

(a)  It  is  to  be  observed  that  nothing  is  said  about  evidence,  the  reason  being,  that 
even  in  the  time  of  Bracton  (from  whom  all  this  is  taken)  the  jurors  were  still  con- 
sidered as  witnesses,  and  the  course  of  procedure  had  not  yet  gone  so  far  as  to  allow 
of  evidence  being  adduced.  The  jurors,  therefore,  were  left  to  decide  upon  their  own 
knowledge,  and  of  course  great  difficulties  arose,  for  none  of  them,  or  only  some  of 
them,  might  know  anything  at  all  about  the  matter  ;  and  though,  as  they  came  from 
the  vicinage,  it  was  most  probable  that  some  of  them  might  know  something  about 
it,  it  would  probably  be  in  a  great  degree  hearsay,  or,  at  the  best,  common  understand- 
ing. The  course  of  procedure  taken  in  the  almost  certain  contingency  of  the  jurors 
either  being  in  doubt  or  at  variance  among  themselves  upon  the  matter  may  well  be 
illustrated  from  some  passages  in  the  Mirror,  the  author  of  which  lived  and  wrote  in 
the  same  age  as  Bracton.  From  these  passages,  it  would  seem  that  the  course  was 
this  :  that  if  no  two  among  them  could  agree  for  the  plaintiff,  he  failed,  but  that  if 
any  two  of  them  could  speak  on  his  oath  in  his  favour,  then  (unless  others  could 
speak  positively  the  other  way)  that  would  suffice  for  the  plaintiff,  provided  that  it 
was  found  upon  examination  that  they  agreed  as  to  what  was  the  pith  and  point  of 
the  action.  Thus  it  is  said  :  "  It  is  an  abuse  to  count  of  so  long  a  time  (i.e.,  in  writs 
of  right),  whereof  none  can  testify  the  hearing  or  seeing,  which  is  not  to  endure 
generally  above  forty  years.  It  is  an  abuse  that  they  examine  not  the  jurors, 
although  they  find  at  least  two  agree.  It  is  an  abuse  to  compel  jurors — witnesses — 
to  say  that  which  they  know  not,  by  distress  of  fine  and  imprisonment,  when  they 
could  not  say  anything.  It  is  an  abuse  to  use  the  words, '  to  their  knowledge,'  on  their 
oath,  to  make  the  jurors  speak  upon  thoughts,  since  the  chief  words  of  their  oath  be 
that  they  speak  the  truth."  Elsewhere  it  is  said  that  two  credible  witnesses  are  suffi- 
cient, and  the  usage  is  that  the  affirmative  party  in  aid  of  the  court  cause  the  nearest 
credible  neighbours  to  appear  in  witness,  so  that  there  be  twelve  men  at  the  least  of 
the  jury  (of  ancient  time  ordained  to  be  of  the  assize),  of  which,  if  two  are  agreed,  by 
verdict  of  them  and  of  the  others,  or  if,  by  good  examination,  all  the  jurors  be  of  one 
assent,  it  is  sufficient.  And  if  not,  or  if  all  the  jurors  say  generally  that  they  know 
nothing,  or  doubt  of  the  matter,  or  if  they  say  not  expressly  against  the  defendant, 
or  if  they  speak  for  the  defendant,  in  such  cases  it  is  to  be  adjudged  against  the 
plaintiff  that  he  proveth  not  sufficiently  his  case.  And  although  the  defendant  would 
make  other  defence,  he  shall  not  be  suffered  to  do  so  (Ibid.)  It  is  added  that  only 
against  jurors  hold  challenges,  as  witnesses,  as  that  the  juror  has  been  convicted,  or  in- 
dicted, or  be  friend,  cousin,  or  ally  of  the  opposite  party,  or  because  he  is  within  age, 
or  has  procured  himself  to  be  put  on  the  jury ;  and  if  the  challenge  be  denied,  it  is  to 
be  tried  by  the  jurors.  So  elsewhere,  in  disseisin,  if  the  jurors  in  petit  assizes  are 
agreed  that  one  shall  give  their  common  verdict  for  all,  and  if  they  say  that  they 
know  nothing,  then  the  plaintiff  shall  receive  nothing,  because  he  proved  not  his 
case  ;  and  if  they  be  of  different  opinions,  they  are  not,  therefore,  to  be  threatened 
or  imprisoned,  but  are  to  be  severed,  and  diligently  examined.  And  if  two  jurors 
be  found  to  agree  among  all  the  rest,  it  suffioeth  for  him  for  whom  they  speak ;  and 
they  are  not  to  be  examined  upon  the  title,  as  it  is  sufficient  for  the  judge  to  know  if 
the  plaintiff  were  disseised  (o.  iii.  a.  24). 

I  TaUs  primus  hie.  '  Bract.  184  b.,  185  b. 
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another  upon  what  they  had  in  charge,  and  no  one  was  to  have 
access  to  them,  or  talk  with  them,  till  they  had  given  their  verdict ; 
nor  were  they,  on  the  other  hand,  by  signs  or  words,  to  give  the 
least  intimation  what  their  verdict  was  to  be. 

There  often  happened  a  difference  of  opinion  between  the  jurors, 
in  which  case  the  court  used,  as  it  was  called,  to  afforce  the  assize ; 
that  is,  others,  according  to  the  number  of  dissenting  voices,  were 
added  to  the  major  part  of  the  assize,  and  if  they  happened  to  agrees 
their  .verdict  was  held  good;  and  the  dissenting  jurors  were  to  be 
amerced  quasi  pro  transgressione,  says  Bracton,  as  guilty  of  a  sort 
of  offence,  in  obstinately  maintaining  a  difference  of  opinion. 

When  the  verdict  was  given,  judgment  was  delivered  according 
to  it,  unless  the  jurors  should  have  expressed  themselves  obscurely, 
and  the  justices  were  disposed  to  examine  further  into  the  matter ; 
and  should  the  jurors,  or  those  who  were  added  by  aff'orcement, 
still  be  unable  to  declare  plainly  and  fully  what  their  meaning  was, 
the  method  was  either  to  get  the  parties  to  agree  the  matter,  or  the 
judgment  was  adjourned  into  the  great  court,  where  it  was  finally  to 
be  determined.  Another  way  of  pxitting  a  point  of  doubt  and 
obscurity  into  a  course  of  examination,  was  by  certificate,  the  nature 
of  which  will  be  explained  hereafter.  When  the  assize  failed  to 
give  a  plain  and  intelligible  verdict,  it  was  the  office  of  the  justices 
to  endeavour  to  elucidate  it  by  interrogation  and  discussion.  If 
the  jurors  were  entirely  ignorant  of  the  matter,  then,  as  in  the  former 
case,  others  were  to  be  added  who  knew  the  truth ;  and  if,  after  that, 
the  truth  could  not  be  got  at,  they  were  to  give  their  verdict  upon 
the  best  of  their  belief,  according  to  their  consciences,  i  Though  it 
was  commonly  said,  that  truth  was  the  province  of  the  juror ,■  and 
justice  and  judgment  that  of  the  judge ;  it  seems,  says  Bracton, 
that  judgment  belongs  to  the  jurors,  inasmuch  as  they  are  to  say 
upon  their  oath  whether  one  man  disseised  another.  But  yet,  as 
the  judge  is  to  give  a  just  judgment,  it  becomes  him  diligently  to 
weigh  and  examine  what  is  said  by  the  jurors,  to  see  whether  it 
contains  any  truth,  that  he  may  not  himself  be  misled  by  their 
mistakes.^ 

If  judgment  was  given  for  the  complainant,  the  land  was  to  be 
restored,  with  all  its  produce,  received  and  to  be  repeived,  from  the 
disseisin  to  the  time  of  the  judgment ;  and,  as  the  sheriff  was  com- 
manded to  keep  the  land  in  peace  till  the  assize  was  taken,  the 
disseisee  was  to  recover  damages  for  any  unjust  abuse  or  misuse  of 
the  land  in  that  interval.  The  disseisor  was  to  suffer  certain 
penalties  (a).     He  was  to  be  in  misericordid  regis,  ii^  proportion 

(a)  In  the  Mirror  it  is  said  to  be  an  abuse  that  plaintifia  did  not,  as  formerly, 
recover  not  only  damages  of  the  issues  of  the  possession,  but  recovered  costs  as  to  the 
injury,  and  as  much  as  one  might  lawfully  (i.e.,  reasonably)  tax  by  the  occasion  of 
such  a  suit  (c.  v.  s.  1).  Elsewhere  it  is  said  :  The  jury  ought  to  inquire  of  the 
damages — that  is  to  say,  of  the  profits  of  the  tenements  since  the  disseisiire,  and  to 
whose  hands  such  profits  came,  and  of  the  charges,  costs,  and  reasonable  expenses 

>  Bract.  185  b.,  186  b.  '  Ibid.  186  b. 
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to  the  nature  of  the  disseisin ;  as,  whether  it  was  cum  armis  or 
without,  so  as  the  misericordia  was  never  less  than  the  damages : 
besides  this,  he  suffered  a  penalty  for  the  peace,  if  it  had  been  vio- 
lated. Again,  if  he  had  committed  robbery  with  the  disseisin,  he 
suffered  a  triple  penalty;  for  the  disseisin,  the  misericordia;  for 
the  peace,  imprisonment ;  and  for  the  robbery,  as  it  is  termed  by 
Bracton,  a  heavy  redemption  :  he  did  not,  however,  lose  life  or 
limb,  as  the  robbery  was  not  prosecuted  criminally.  The  disseisor, 
if  he  was  the  principal  in  the  fact,  was  also  to  give  to  the  sheriff, 
on  account  of  his  disseisin,  an  ox  and  five  shillings ;  but  those  who 
were  only  in  aid,  force,  or  council,  did  not,  in  general,  pay  this 
mulct  to  the  sheriff,  though  in  some  counties  they  did.  The 
disseisor  was  also  to  render  damages,  to  be  estimated  by  the  oath 
of  the  jurors,  and  further,  if  need  were,  or  the  jurors  had  been 
excessive,  to  be  taxed  by  the  justices.  But  the  justices  were  not 
to  estimate  the  damages  at  a  larger  sum  than  the  jurors  had,  un- 
less it  was  a  very  clear  case  that  the  jurors  had  taxed  them  much 
lower  than  was  reasonable  or  proper,  i 

This  liberty  of  increasing  the  damages  was  allowed  to  the 
judges,  in  order  that  disseisins  might  never  escape  the  proper 
punishment  of  the  law ;  for,  in  those  times  of  disorder  and  oppres- 
sion, there  were  many  great  men  who  would  commit  disseisins  for 
the  mere  purpose  of  making  the  most  of  the  fruits  and  profits 
during  the  time  they  could  keep  their  unlawful  possession ;  and 
when  they  had  raised  great  sums  thereby,  they  could  generally 
escape  with  a  small  misericordia,  through  the  ill-placed  lenity  of 
jurors ;  who,  when  they,  by  their  verdict  took  from  a  disseisor  the 
land,  were  unwilling  to  load  him  besides  with  heavy  damages.  For 
these  reasons,  it  was  expected  that  the  justices  should  examine 
very  carefully  into  the  change  that  had  been  made  on  the  land 
since  the  disseisin,  either  through  the  wilfulness  or  neglect  of  the 
disseisor,  or  any  otherwise ;  all  which  he  was  to  be  compelled  to 
make  good,  notwithstanding  much  of  the  damage  might  have  hap- 
pened by  death  of  cattle  and  other  accidents,  which  it  was  out  of 
his  power  to  govern ;  nor  was  any  allowance  to  be  made  to  a 
wrong-doer  for  improvements.  2 

This  was  the  manner  of  proceeding,  when  nothing  was  said 
against  the  assize,  nor  any  exception  taken  why  it  Exceptions  to 
ought  to  remain,  as  it  was  called ;  but  if  the  tenant  ^'^^  assize. 
did  not  choose  to  put  himself  upon  the  assize,  he  might  eccce^t,  or 
plead  such  matter  as  would  cause  it  to  remain,  that  is,  defer  it  for 
the  present,  or  perhaps  entirely  destroy  it.     These  exceptions  were, 

which  the  plaintiff  hath  sustained  in  his  reoovery,  and  in  all  things,  and  how  much 
he  is  damaged  in  distress  of  hia  goods  and  in  his  honour  ;  and,  the  damages  being 
assessed,  it  is  to  be  awarded  that  the  plaintiff  recover  his  seisin,  such  as  it  is,  according 
to  the  view  of  the  recognitors,  and  the  damages,  and  the  disseisors  are  punishable 
according  to  their  offences  (c.  in.  ti.  25). 

1  Bract.  185  b.,  187.  '  Hid.  187. 
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to  the  writ,  to  the  person  of  the  complainant  or  tenant,  and  to  the 
assize.  Some  exceptions  to  the  writ  deferred  the  assize,  but  did 
not  destroy  it ;  some  exceptions  to  the  person  of  the  complainant 
entirely  destroyed  the  assize  ;  some  exceptions  were  peremptory  as 
to  one  person,  and  deferred  the  judgment,  but  were  not  peremptory 
as  to  another ;  as  where  the  complainant  was  not  entitled  to  the 
action,  but  some  one  else.  The  order  of  stating  exceptions  was 
this :  if  the  writ  was  not  good,  there  could  be  no  further  proceed- 
ing ;  but  if  that  was  good,  then  they  resorted  to  the  person  of  the 
complainant,  to  see  whether  he  was  entitled  to  the  complaint ;  then 
to  the  person  of  the  tenant,  to  see  if  he  was  the  person  against 
whom  the  complaint  should  be  made  ;  and  last  of  all  to  the  assize, 
to  try  si  tenens  injuste  et  sine  judicio  disseisiverit  ipsum  querentem 
de  libro  tenemento  suo  in  such  a  vill,  after  such  a  period  of  time.i 

Thus,  after  the  jurisdiction  of  the  court  was  established,  the 
tenant  was  to  take  his  exceptions  to  the  writ.  Exceptions  to  the 
writ  were  many ;  if  there  was  anything  faulty  therein,  a  spurious 
seal,  a  rasure  in  a  suspicious  part,  as  where  the  names  of  the  per- 
sons, or  places,  or  things  were  written  (for  a  rasure  in  the  legal 
part  was  not  so  important  as  in  these  points  of  fact) ;  if  the  date 
was  at  all  changed ;  if  the  complainant  had  a  former  writ  of  mort- 
auncestor,  of  entry,  or  of  right,  and  so  had  not  observed  the  order 
of  writs.  Again,  any  error  destroyed  a  writ,  though  he  did  not 
destroy  the  assize.  It  was  error,  if  the  writ  was  against  one  who 
was  possessed  nomine  alieno,  as  a  firmarius.  The  assize  could 
not  proceed  if  there  was  an  error  in  the  name,  as  Henricus  for 
Wilhelmus;  and  so  in  the  cognomen,  as  Hubertus  Roberti  for 
Huhertus  Walteri ;  so  in  the  name  of  a  vill  whence  a  person  took 
his  description,  as  London  for  Winchester  ;  even  if  the  error  was 
in  a  syllable,  as  Henry  de  Brocheton  for  Henry  de  Bracton ;  nay, 
even  in  a  letter,  as  de  Bracthon,  for  de  Bracton:  again,  in  a  name 
of  dignity,  as  Henry  de  Bracton  prcecentor,  when  he  was  decanus ; 
so  of  a  thing,  as  vineam  for  ecclesiam.^ 

Then  followed  exceptions  to  the  person  of  the  complainant ;  one 
of  which  was  villenage,  and  its  consequences,  excommunication ; 
that  he  had  not  a  freehold ;  that  he  should  distrain  instead  of 
bringing  this  writ,  and  many  others.  The  tenant  might  next 
except  to  his  own  person ;  as  for  instance,  that  the  action  should 
have  been  against  his  ancestor  or  predecessor,  and  not  against  him.3 
And  last  of  all,  having  gone  through  exceptions  to  the  writ  and 
to  the  person,  he  might  except  to  the  assize,  upon  the  circum- 
stances of  the  case,  by  disputing  how  far  the  operative  words  of  the 
writ  were  justified  in  fact ;  how  far  he  injuste  et  sine  judicio — dis- 
seisivit  eum — de  libero  tenemento  suo — in  tali  villd  ;  every  term  of 
which  charge  was  open  to  a  variety  of  remarks  and  objections.* 
All  these  exceptions,  whether  they  were  peremptory  or  dilatory, 

>  Bract.  187  b.  « lUd.  188,  189. 
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were  equally  out  of  (he  assize  (which  was  merely  to  try  the  disseisin) , 
and  collateral  to  it ;  and  therefore  could  not  be  determined  by  the 
recognitors  of  assize.  We  have  seen,  that  in  Glanville's  time^  such 
incidental  matters  were  in  general  tried  by  duel,  there  being  very 
few  issues  which  are  said  by  that  author  to  have  been  usually  tried 
by  recognition ;  of  which  one  was,  infra  cetatem  vel  non ;  another 
was,  whether  seised  ut  de  vadio,  or  ut  de  foedo,  and  some  others ; 
as  that  of  villenage,  which  was  to  be  tried  by  the  relations,  and  if 
they  could  not  agree,  by  the  vicinage ;  the  gift  of  a  fee,  after  a 
grant  of  the  advowson,2  and  others  that  may  be  seen  in  that  reign ; 
but,  in  general,  points  in  debate  that  did  not  make  the  direct 
question  of  seisin,  were  tried  by  the  duel.  Since  that  time,  the 
good  sense  of  mankind,  concurring  with  the  statute  made  by  Henry 
II.  concerning  trials  by  recognitors,  had  so  far  prevailed  over  the 
habits  of  their  ancestors,  that  suitors  used  commonly,  when  a  fact 
was  in  litigation  between  them  in  a  cause,  to  consent  that  the  truth 
thereof  should  be  inquired  of  by  a  jurata,  oxjwy,  in  preference  to 
a  trial  by  duel ;  and  they  accordingly  used  to  fray  the  court  that 
it  might  be  so ;  with  which  prayer  courts  had  been  so  long  used  to 
comply,  that  a  jury  had  become  the  regular  mode  of  trying  a  fact 
in  dispute  in  a  judicial  proceeding.  Thus  there  had  gradually 
arisen  a  new  sort  of  trial  by  recognitors  or  jurors,  denominated  a 
jurata;  which  was  a  tribunal  chosen  by  consent  of  the  parties 
themselves,  and,  on  that  account,  differing  somewhat  in  its  consti- 
tution, design,  and  effect,  from  the  assisa. 

To  mention  only  one  mark  of  their  difference,  and  leave  the  rest 
to  be  observed  as  occasion  presents  them :  the  jurors  in  a  jurada 
were  not  liable  to  conviction  for  perjury,  nor  to  the  infamous  judg- 
ment as  the  jurors  in  the  assisa  were ;  the  reason  for  which,  ac- 
cording to  Bracton,  was,  because  the  jurata  was  a  trial  which  the 
parties  had  themselves  prayed  to  have,  and  therefore  they  had  no 
reason  to  complain  of  its  determination  ;  while  the  assize  (to  follow 
his  idea)  was  a  specific  remedy  in  a  special  case,  to  which,  and  which 
only,  the  parties  were  by  the  law  confined  for  obtaining  redress ; 
and  if  the  ends  of  justice  were  disappointed  by  those  recognitors 
who  were  designed  by  the  constitution  to  further  it,  they  deserved 
a  very  severe  animadversion.  But,  with  submission,  the  reason  of 
the  conviction  being  allowed  in  one  case,  and  not  in  the  other,  was 
not,  it  would  seem,  owing  to  any  particular  difference  in  these  two 
trials,  as  practised  in  the  time  of  Henry  III.,  but  because  the  consti- 
tution of  Henry  II.  (a)  had  provided  that  punishment  for  recognitors 

(a)  There  was  do  such  "  constitution,''  nor  does  GlanTiUe  say  there  was.  Glanyille 
calls  it,  indeed,  an  institution,  and,  for  the  sake  of  flattery,  calls  it  a  royal  institution ; 
but  there  can  he  no  manner  of  doubt  that  it  was  simply  an  ordinance  or  regulation  of 
the  chief  justiciary  :  just  as,  in  the  time  of  the  Conqueror,  we  find  the  king's  justi- 
ciary ordering  twelve  men  to  be  sworn  to  try  a  real  action.  That  was  an  assize,  for 
an  assize  was  only  trial  by  jury  in  a  real  action  {i.e.,  an  action  to  recover  real  pro- 
perty), and  the  truth  is,  the  institution  had  grown  up  by  degrees,  and  had  only  beea 

J  Bract.  146.  '  Glanv.  lib.  13,  u.  20. 
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in  the  particular  assizes  only,  which  were  then  invented.  The 
devolving  of  questions  upon  recognitors  to  be  tried  by  the  consent 
of  parties,  was  a  practice  that  originated  afterwards,  and  therefore 
was  not  within  that  provision :  nothing  can  be  a  stronger  mark  of 
this  trial  not  owing  its  existence  to  that  famous  law  of  Henry  II. 
than  the  appellation  oijurata. 

The  difference  between  assisa  and  jurata  was  a  very  common 
piece  of  learning  in  this  reign.  This  distinction  was  always  ob- 
served, and  was  never  more  nicely  attended  to,  than  when  it  hap- 
pened, as  it  sometimes  did,  for  an  assisa  to  be  called  upon  to 
discharge  the  office  of  a.  jurata ;  and,  instead  of  deciding  the  direct 
point  in  the  action,  to  inquire  of  some  collateral  rnatter.  For  when 
any  issue  arose  upon  a  fact  in  a  writ  of  novel  disseisin,  mortaun- 
cestor,  and  the  like  actions,  which  fact  the  parties  agreed  should  be 
inquired  of  by  a  jurata;  nothing  was  more  natural,  nor  indeed 
more  commodious,  than,  instead  of  summoning  other  recognitors, 
as  in  Glanville's  time,^  (a)  that  the  assisa  summoned  in  that  action 
should  be  the  jurors  to  whom  they  might  refer  the  inquiry.  This 
Assisa vertitw  was  generally  the  case;  and  then  the  lawyers  said, 
injuratam.  cadit  assisa,  et  vertitur  in  juratam ;  the  assize  was 
turned  into  a  jury,  and  the  point  in  dispute  was  determined  by  the 
recognitors,  not  in  modum  assises,  but  in  modum  juratce.  "  ^ 

Thus,  then,  the  exceptions  mentioned  above  would  in  this  reign, 
as  they  were  out  of  the  assize,  be  determined,  not  in  modum  assises, 
but  in  modum  juratce :  as  it  were,  says  Bracton,  by  consent  of  the 
parties ;  where  one  alleged  one  thing,  and  the  other  the  contrary, 
and  each  prayed  that  the  truth  of  what  he  said  might  be  inquired 
of.  And  in  this  case,  says  he,  there  is  no  conviction  ;  for  if  the 
other  party  would  controvert  the  sa3dng  of  the  jurors,  the  law  gave 
him  full  liberty  to  say  that  the  proof  loas  false  ;  the  verdict  of  the 
jurors  in  this  case  being  only  a  proof  of  the  exception ;  every  one 
being  to  prove  the  truth  of  his  exception,  and  the  person  who  re- 
plied to  it  being  also  bound  to  prove  his  replication,  in  which 
recourse  was  had  to  the  jurors,  merely  for  want  of  other  proof. 

This  will  be  made  clearer  by  giving  an  instance.  Suppose  the 
complainant  stated  his  case  by  saying,  that  he  married  a  wife 

regulated  by  Glanville,  who,  all  through,  speaks  of  the  recognitors  as  "  jurora" — that 
is,  sworn  triers  on  their  own  knowledge.  And  the  distinction  on  which  our  author 
dilates  in  the  text  between  a  jury  and  an  assize  is  futile,  for  they  were  different 
names  for  the  same  thing,  the  assize  being  a  jury  to  try  the  right  to  seisin,  the  trial 
by  jury  being  applicable  to  any  issue. 

(a)  No  trace  of  any  such  distinction  can  be  found  in  Glanville,  who,  all  through, 
speaks  of  "recognitors"  as  "jurors,"  and  of  the  assize  as  a  trial  by  jury.  The  assize 
was,  as  already  shown,  simply  trial  by  jury  in  a  real  action,  which  had  grown  up 
since  the  Conquest,  and  was  regulated  by  Glanville  and  elaborated  by  Bracton.  And 
the  formalities  and  subtleties  in  which  Bracton  indulges  are  simply  illustrations  of 
the  tendency  of  men  whose  minds  are  cramped  by  a  special  study  to  overload  it  with 
senseless  niceties  and  verbal  distinctions.  It  is  only  to  be  regretted  that  our  author 
should  have  wasted  so  much  space  upon  them. 

1  Glanv.  Ub.  13,  e.  20. 
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haviag  an  inheritance,  and  after  her  death  he  was  in  seisin  till  such 
a  one  unjustly  disseised  him,  and  so  was  in  seisin  per  legem  Anglice, 
for  he  and  his  wife  had  children  between  them.  If  the  tenant  did 
not,  in  answer  to  this,  deny  the  disseisin,  and  put  himself  on  the 
assize,  to  try  whether  he  disseised  him  or  not,  he  might  deny  some 
of  the  circumstances  which  the  complainant  had  stated  as  making 
his  title :  he  might  except  that  they  had  no  child ;  or  if  they  had, 
that  it  died  in  the  womb ;  or  if  it  was  born,  that  it  was  a 
monster,  and  not  a  child ;  or  if  it  was  a  child  and  born  alive,  that 
it  was  not  heard  to  cry  between  four  walls :  when  the  complainant 
to  such  a  plea  replied  the  contrary,  the  truth  of  the  allegation  was 
then  to  be  inquired  of  by  the  assize  in  modum  Juratce.  In  the 
former  case,  of  the  general  issue  disseisivit  vel  non,  the  jurors,  if 
they  swore  falsely,  would  be  liable  to  conviction ;  in  the  latter  they 
would  not.l 

The  instances  in  which  an  assize  might  be  turned  into  a  jury 
were  as  numerous  as  the  exceptions  that  might  be  taken  to  the 
complaint.  We  shall  content  ourselves  with  adding  one  more  ex- 
ample to  those  already  given ;  and  this  being  a  very  particular  one, 
deserves  our  notice.  An  assize  was  sometimes  turned  into  a  jury, 
propter  transgressionem,  on  account  of  a  trespass :  as  where  a 
person  made  use  of  another's  land  against  the  owner's  will;  or 
where  he  used,  as  his  own,  the  land  of  a  person  holding  in  common 
with  him ;  these  might  be  disseisins  and  trespasses  both ;  for  every 
disseisin  was  a  trespass,  though  not  every  trespass  a  disseisin.  If 
then  the  entry  upon  the  stranger's  land  was  without  any  claim  of 
right,  it  was  not  a  disseisin,  but  a  trespass.  But  as  it  was  uncer- 
tain quo  animo  this  was  done  ;  the  complainant  used  generally,  in 
such  case,  to  bring  an  assize  as  for  a  disseisin,  and  then  the  judge- 
was  to  examine  whether  it  was  done  with  a  claim  of  right :  so  that, 
if  it  should  turn  out  that  he  made  the  entry  through  a  probable 
error  and  ignorance,  and  under  such  mistake  cut  down  trees,  or  the 
like,  and  did  not  do  it  in  the  name  of  seisin,  he  was  cleared  of  the 
imputation  of  a  disseisin,  and  it  was  considered  rather  as  a  tres- 
pass ;  for  which,  if  he  acknowledged  the  fact,  he  was  to  make 
amends ;  if  he  denied  it,  the  assize  was  turned  into  a  jury  to  in- 
quire of  the  trespass.^ 

An  assize  was  sometimes  turned  into  a  jury  propter  transgres- 
sionem districtionis,  on  account  of  a  trespass  committed  in  dis- 
training ;  for  a  distress  sometimes  amounted  to  a  disseisin,  some- 
times was  only  a  trespass:  and  was  accordingly  determined,  in 
the  former  case  in  modum  assises,  in  the  latter  in  modum  juratce. 
When  an  assize,  therefore,  was  brought  upon  an  injury  suffered  by 
a  distress,  if  it  could  not  be  maintained  as  an  assize  to  determine 
the  disseisin,  it  might  be  maintained  as  a  jury  to  determine  the 
trespass.^ 

Trom  what  is  here  said,  and  the  little  mention  there  is  in  Bracton 

Bract.  215  b.  216.  '  Ibid.  216  b.  » Ibid.  217. 
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about  any  Original  specific  proceeding  in  case  of  trespass,  it  should 
seem,  that  though  there  might  be  a  writ  of  trespass,  it  was  rarely 
brought  for  entries  upon  land ;  but  the  usual  way  of  considenng 
such  matters  was  in  an  assize,  where  the  complainant  was  sure  of 
inflicting  some  penalty  on  the  wrong-doer,  either  as  a  disseisor  or 
a  trespassor.  It  should  seem  that  the  writ  of  trespass  was  a  late 
invention,  not  wholly  approved  by  Bracton;  for  it  is  said  in  another 
part  of  this  author's  work,  that  the  writ  quare  vi  et  armis  a  person 
entered  land,  would  be  bad,  because  it  would  be  making  a  question 
of  the  Tnode  of  the  trespass,  when  it  should  be  for  the  trespass 
simply. 

To  return  to  the  assize  of  novel  disseisin:  This  assize,  according 
to  Bracton,  had  three  considerations:  it  was  personal,  propter 
factum  ;  penal,  propter  injurwm, :  and  thirdly,  it  was  for  restitution 
"of  the  thing  taken.  As  far  as  its  object  was  penal  (and  poena  sues 
tenere  debet  autores),  it  did  not  lie  for  the  heir  of  the  disseisee,  nor 
against  the  heir  of  the  disseisor,  if  he  died  in  the  life  of  the  dis- 
seisee ;  for  the  penalty  was  extinguished  with  the  person,  and  the 
heir  was  not  to  be  punished  for  the  offence  of  his  ancestor  :  nor,  in 
like  manner,  would  an  action  lie  for  the  heir  of  the  disseisee ;  for  as 
between  him  and  the  disseisor  there  was  no  obligation  quoad  pomam, 
though  there  was  quoad  restttutionem ;  but  his  remedy  was  by  a  writ 
de  ingressu,  since  called  a  writ  of  entry.  As  to  this  writ  of  entry,  and 
when  it  lay  in  the  nature  of  an  assize  of  novel  desseisin,  for  an  heir  to 
recover  possession,  it  was  to  be  seen  whether  the  ancestor  had  been 
properly  diligent  in  procuring  and  prosecuting  his  suit  so  as  to  have 
got  a  view,  and  the  jurors  sworn ;  for  then,  by  so  doing,  the  assize 
of  novel  disseisin,  in  case  of  his  death,  was  said  to  be  perpetuated ; 
.  that  is,  the  right  of  action  for  the  disseisin,  so  far  as  concerned  the 
restitution,  continued  to  the  heir  of  the  disseisee  against  the  dis- 
seisor and  his  heirs.  Some  were  of  opinion,  that,  in  this  case,  the 
action  would  hold  quoad  pcenam  likewise  against  the  disseisor ;  and 
though  the  assize  was  not  prosecuted  so  far  as  the  view,  and  elect- 
ing the  jurors,  yet  if  as  much  diligence  as  possible  had  been  used, 
though  no  action  was  commenced,  the  writ  of  entry  was  neverthe- 
less continued  to  the  heir  of  the  disseisee  quoad  restitutionem.^ 

The  form  of  the  writ  of  entry,  when  brought  after  an  assize,  was 
as  follows :  Prcecipe  A.  qubd  justh,  &c.,  reddat  B.  tantum  terrce 
cum  pertinentiis  in  villd,  &c.,  in  quam  non  hahet  ingressum  nisi 
per  0.  patrem  ipsius  A.  cujus  hceres  ipse  est,  qui  prcedictum  B. 
inde  injust^  et  sine  judicio  disseisivit,  et  postquam,  (Sec,  et  unde 
assisa  novce  disseisince  summonita  fuit  coram  justitiariis  nostris  ad 
primam,  &c.,  et  visus  terrce  captus,  et  remansit  assisa  capienda,  io 
qudd  prcedictus  G.  dbiit  ante  captionem  illius  assisce  (or,  antequam 
justitiarii  nostri  in  partes  illas  venerint).  Et  nisi  fecerit,  &c. 
These  writs  of  entry,  grounded  upon  a  disseisin,  varied  according 
to  the  circumstances  which  had  happened  since  the  disseisin.    One 

"  Bract.  218  b. 
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was,  in  quam  ingressum  non  habet  nisi  per  C.  fiUam  et  hceredem  D. 
qui  terram  illam  ei  dimisit  postquam  idem  D.  injusth  et  sine  judicio 
disseisiverit  ipsum  B.,  &c.  Another  was,  in  quam  non  habet  ingres- 
sum, nisi  per  talem,  qui  injusth  et  sine  judicio  disseisivit  talem 
postquam  idem  talis  disseisiverat  querentem} 

In  this  writ  the  heir  of  the  disseisor  might  have  almost  all  the 
answers  and  defences  which  the  disseisor  himself,  if  he  had  lived, 
might  have  had  against  the  assize  of  novel  disseisin ;  inasmuch  as 
this  writ  was  in  the  nature  of  an  assize  of  novel  disseisin  in  all  re- 
spects that  regarded  restitution,  though  not  quoad  pcenam;  and  all 
such  matters  would  be  determined  by  a  jury.  Bracton  says  ex- 
pressly, that  no  corporal  pain  was  to  be  inflicted  by  this  action,  on 
account  of  the  disseisin  of  the  ancestor ;  nor  damages ;  nor  was  the 
customary  ox  to  be  given  to  the  sheriff ;  2  but  only  the  misericordia 
was  to  be  paid  for  the  unjust  detention. 3 

This  writ  of  entry  grounded  upon  a  disseisin,  like  other  writs  of 
entry,  was  an  invention  since  the  time  of  Glanville,  and  was  the 
result  of  that  refinement  which  had  pervaded  all  parts  of  th6  law 
relating  to  seisin  and  property.  The  earliest  mention  of  these  writs 
is  in  the  third  year  of  this  king ;  when  they  are  spoken  of  as  in 
common  use,  and  therefore  it  is  probable  that  they  were  intro- 
duced not  long  after  Glanville's  time.*  We  shall  have  occasion  to 
treat  more  particularly  of  these  new  writs  in  their  proper  place. 
The  writ  which  next  presents  itself  is  another  remedy  concerning 
possession,  which  also  had  been  contrived  since  Glanville's  time  (a), 
and  has  since  been  called  the  writ  of  Quare  ej'ecit  infra  terminum. 

Such  were  the  notions  concerning  land,  that  while  one  person 
had  a  freehold  in  a  tenement,  another  might,  says    Quare  ^ecu  in- 
Bracton,  have  at   the  same  time  the  usufruct,  the    /™  terminum. 

(a)  This  particular  form  of  remedy  may  have  been  framed  since  this,  but,  as  already 
has  been  seen,  there  was  a  remedy  before,  for  it  is  laid  down  distinctly  in  the  Mirror 
that,  as  the  assize  of  novel  disseisin  was  a  possessory  remedy,  it  lay  equally  for  a 
termor  for  years  as  for  a  freeholder.  They  were  not  so  dull  in  those  days  as  not  to 
see  that  a  term  of  forty  years  might  be  as  good  or  better  than  an  estate  for  term  of 
life  ;  neither  were  they  so  foolish  as  to  afford  no  remedy  for  it.  It  is  quite  probable 
that  some  over-technical  lawyer  may  have  suggested  a  quibble  upon  the  word  "  dis- 
seisin ; "  that,  as  a  termor  was  not  seised,  so  he  could  not  be  disseised — a  futile 
point,  for  the  term  '  seisin '  meant  possession."  However,  there  is  reason  to  believe 
that  some  such  technical  difficulty  had  been  raised,  for  the  Mirror  puts  it  as  an 
'^  abuse  to  think  that  we  cannot  recover  a  term  for  years  in  manner  of  disseisin  '* 
(c.  V.  B.  7).  In  the  chapter  on  disseisin,  it  is  laid  down  that  disseisin  included  deforce- 
ment, or  keeping  out,  as  well  as  ejectment,  or  putting  out,  and  that  it  was  "  to  disseise 
or  eject  a  tenant  as  if  one  eject  me  out  of  my  tenement,  whereof  I  have  had  peace- 
able possession  by  descent  of  inheritance,  or  other  lawful  title  to  the  possession. 
And  note,  that  right  is  of  two  kinds :  of  possession  or  of  property  ;  and  the  right  of 
property  is  not  determinable  by  this  assize  as  is  the  known  possession,  or  that  which 
altogether  savoureth  of  a  possessory  right.  And  ejection,  if  of  a  term  of  years, 
falleth  into  this  assize,  which  sometimes  cometh  by  lease "  (o.  iii.  s.  20).  Now  in 
what  did  the  writ  of  disseisin  differ  from  the  writ  of  qiiare  ejecit  termimwm,  except 
that,  to  satisfy  some  captious  clerk,  the  word  disseisin  was  omitted,  and  the  words 
"quod  demisit"  and  "quod  deforceat"  were  substituted, 

1  Bract.  219. 

*  It  seems  that  there  was  a  custom  for  the  sheriff  to  demand  an  ox  for  every  disseisin 
proved.  '  Bract.  .220.  *  Ibid.  219. 
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use,  and  the  habitation.i  As  we  have  been  showing  how  a  man 
was  to  be  restored  to  his  freehold  if  he  was  ejected,  we  shall  now 
see  what  was  to  be  done  if  a  person  was  ejected  before  the  expira- 
tion of  his  term  in  the  usufruct,  use,  or  habitation  of  a  tenement 
which  he  held  for  term  of  years.  Such  persons,  when  ejected 
within  their  term,  used  sometimes  to  bring  a  writ  of  covenant;  but 
as  that  only  lay  between  the  person  taking  and  person  letting  (who 
alone  were  parties  to  and  bound  by  the  covenant),  and  the  matter 
could  not  be  determined,  if  at  all,  but  with  great  difficulty,  in  that 
way ;  provision  was  made,  says  Bracton,  by  the  wisdom  of  the 
court  and  counciP  for  a  farmer  against  all  persons  whatsoever  who 
ejected  him,  by  the  following  writ:  Praecipe  A.  quod  juste  et  sine 
dilatione  reddat  B.  tantum  terrce  cum  pertinentiis  in  villd,  dc, 
quam  idem  A.  qui  dimisit,  (&c.,  or  thus :  8i  talis  fecerit  te  securam, 
&c.,  ostensurus  quare  de/orceat,  &c.,  tantum  terrce  cum  pertinentiis 
in  villd,  &c.,  quod  talis  dimisit  ipsi,  &c.,  ad  terminum  qui  nondum 
prcBteriit,  infra  quem  terminum  prcedictus,  &c.,  illud  vendidit,  &c., 
occasione  cujus  venditionis  ipse,  (&c.,  postmodum,  <&c.,  de  prcedictd 
terrd  ejecit  ut  dicit ;  et  habeas  ibi,  i&c. ,. or.  Si  A.  fecerit  te secwram 
<&c.,  tunc  summone  B.  quod  sit  coram,  <&c.,  ad  respondendum  eidum 
A.  quare  injuste  ejecit  eum  de  tanto  terrce,  <&c.,  quam  G.  ei  dimisit  ad 
terminum  qui  nondum  prceteriit  infra  quem  terminum,  &c. 

If  this  writ  lay  against  a  stranger  propter  venditionem,  much  ' 
more  ought  it  to  lie  against  the  person  himself  who  demised  the 
land,  if  he  ejected  his  own  farmer.  In  such  case  the  writ  was, 
quam  Q.  de  N.  ei  dimisit  ad  terminum  qui  nondum  prceteriit,  infra 
quem  terminum  prcedictus  C.  de  eddem  firmd  sud  injuste  ejecit,  ut 
dicit;  et  nisi  fecerit,  &c.,  and  this  was  with  little  variation,  the 
more  common  form  in  case  of  ejectment  by  a  stranger.  These 
writs  were  drawn  in  two  ways,  both  of  which  we  have  noticed  in 
the  above  instances ;  the  one  oi  a,  praecipe  ;  the  other  two  of  a  si  te 
fecerit  securum.  The  praecipe  was  thought  the  best  and  most  com- 
pendious proceeding,  on  account  of  the  process  of  caption  of  the 
land  into  the  king's  hands,  which  lay  upon  that  writ ;  and  the 
avoiding  the  tediousness  and  delay  of  attachments,  which  was  the 
process  upon  the  writ  of  si  te  fecerit  securum,  &c.,  though  we  shall 
see,  in  aftertimes,  that  the  latter  became  the  most  common  and  best 
known  of  the  two,  being  that  which,  from  the  words  of  it,  was 
called  a  quare  ejecit  infra  terminum.^ 

Thus  have  we  gone  through  the  remedies  which  the  law  had 
Assize  of  com-    provided,  where  an  injury  was  done  to  a  man's  seisin  ■ 
mon.  of  a  freehold.     It  follows  next  in  order  to  speak  of  in- 

juries done  to  a  seisin  of  things  appurtenant  to  a  freehold,  such  as 
common  of  pasture,  and  the  like.  We  have  seen,  that  in  Grlan- 
ville's  time  there  was  an  assize  of  common  of  pasture,  by  which  the 
complainant  might  recover  his  seisin  of  a  common,  the  same  as 

'  These  terms  ususfructut,  usus,  and  habitatio,  are  borrowed  from  the  civil  law,  and 
there  stand  in  as  near  a  relation  to  each  other  as  they  are  placed  in  here  {Iriat.,  lib. 
2,  tit.  4,  5).  '  De  ameilio  curice  proviswm,  >  Bract.  220. 
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seisin  of  his  land ;  and  that  there  was  a  writ  directing  an  admea- 
surement of  pasture  to  be  made,  where  any  one  had  surcharged  the 
land.  The  forms  of  these  two  writs  were  the  same  now  as  in  his 
time.i  The  writ  of  admeasurement  was  executed  by  the  sheriff, 
who  was  to  go  in  person  to  the  place  where  the  common  lay,  and 
cause  the  hundredors  and  all  who  were  interested  in  the  admeasure- 
ment to  meet ;  and  there,  in  presence  of  the  parties  to  the  writ,  if 
they  obeyed  the  summons  to  appear,  and  after  hearing  their  allega- 
tions, he  was  to  make  inquiry,  by  the  oaths  of  such  neighbours  by 
whom  the  truth  could  best  be  known,  and  by  the  inspection  of 
charters  and  instruments,  how  the  right  was ;  and,  according  to 
that,  he  was  to  admeasure  and  allot  the  common.^  This  was  the 
writ  upon  which  admeasurements  were  usually  made.  But  where 
a  person  overcharged  his  common  beyond  what  his  ancestors  had 
ever  claimed,  the  admeasurement  used  to  be  made  by  a  writ,  in- 
vented since  Grianville's  time,  to  the  following  effect:  Si  A.  fecerit, 
&c.,  tunc,  d;c.,  quod  sit  coram  justitiariis  ad  primam  assisam, 
ostensurus  quare  superonerat,  (&c.,  aliier  qudm  0.  pater  ipsius  B. 
cujus  hceres  ipse  est,  consuevit :  upon  which  the  justices  were  to 
proceed  as  the  sheriff  in  the  former  instance  did,  and  a  summary 
inquisition  was  made  concerning  the  matter  in  dispute.^ 

Another  writ  had  been  introduced,  called  a  writ  de  quo  jure.  Where 
a  person  had  recovered  seisin  of  a  common  in  assize,  grounding  his 
title  upon  usage  and  sufferance  merely ;  as  this  determined  only  the 
seisin,  the  chief  lord  might  bring  this  writ  to  make  the  tenant  show  quo 
JDRE  exigit  communiam  pastures,  &c.,  desicut  ille  nuUam  communiam 
Jiabet,  <S:c.,  nee  servitium  eifacit  quare,  (&c.,  habere  debeat,  &c.^ 

The  writ  in  Glanville  to  the  sheriff,  commanding  him  that  prce- 
cipias  B.  quod,  &c.,  permittat  habere  H.  aisiamenta  sua,  &c.,^  was 
preserved,  with  some  small  difference  in  the  form.  He  was  directed, 
that  justicies  R.  quod,  &c.,  permittat  H.  habere  rationabile  esto- 
verium,  <&c.,  as  the  case  might  be,  of  wood,  turbary,  and  the  like.6 

As  a  nuisance,  being  an  injury  to  a  freehold,  was  considered  in 
the  nature  of  a  disseisin,  and  like  that  might  be  re-  . 

dressed  by  an  assize ;    so  also,  like  that,   it  might, 
Jlagrante  facto,  be  removed  by  the  party  injured  without  any  cere- 
mony of  application  to  the  law :  but  after  the  party  had  laid  by, 
he  had,  as  in  case  of  a  disseisin,  no  redress  but  by  writ.7 

There  is  no  mention  in  Grlanville  of  any  other  writ  of  nuisance 
than  the  assize.  We  find  now  several  writs  to  the  sheriff  upon 
questions  of  nuisance.  One  of  these  was  Questus  est  nobis 
talis,  quod  talis  injuste  et  sine  Judicio  levavit  quondam  murum 
(or  whatever  it  might  be)  ad  nocumentum  liberi  tefnementi 
svd,  &c.,  post   reditum   nostrum    de   Britannid  in  Angliam:^ 

•  ride  ante,  190 ;  Bract.  224  and  229.  « Ibid.  229.  =  /6i(i.229  b. 

*  JMd.  229  b.  230.  ^  Glanv.  lib.  12,  u.  14.     Vide  ante,  174. 
«  Bract.  231.                                                          '  Ibid.  231  b. 

8  We  have  before  seen  that  by  the  Stat.  Mert.  writs  of  novel  disseisin  were  not  to 
exceed  primam  tramsfretaiionem  domini  regis  qui  nunc  est  in  Vasconiam.     Vide  ante, 
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Et  ided  tibi  prcecipimus,  quod  loqiielam  illam  audias  etpostea  eum 
indejusis  deduci  facias,  ne  amplms,  &c.  In  the  same  manner  writs 
might  be  formed,  quare,  &c.,  postravit  injuste  ad  nocumentum 
Uberi  tenementi  ;  quare,  &c.,  vkm,  ohatruxit,  &c.,  quare ^  divertii 
cursum  aquce,  ,d:c.,  and  so  on,  in  numberless  cases  of  injury  and 
nuisance  to  a  man's  freehold.1  These  last  writs  authorised  the 
sheriff  to  hear  and  determine  the  matter ;  and  so  were  to  all  in- 
tents and  purposes  writs  of  justicies,  though  that  word  was  intro- 
duced only  in  the  following :  Justicies,  (&c.,  quod,  &c.,permittat  H. 
habere  quondam  viam  in  terrd  sud,  &c.  The  writ  of  assize  of 
nuisance  did  not  differ  in  form  from  those  in  Glanville,  except  in 
the  return  now  used  in  all  assizes,  coram  justitiariis  nostris  ad 
proximam  assisam}  The  proceedings  upon  this  writ  were  the 
same  as  in  an  assize  of  novel  disseisin  of  a  freehold.  So  much 
were  assizes  of  common  and  of  nuisance  considered  in  the  same 
light  as  assizes  freehold,  that  where  either  of  the  parties  died  after 
the  injury  done,  and  the  writ  was  to  be  brought  by  or  against  the 
heir,  we  find  a  sort  of  writ  of  entry  was  formed,  in  the  nature  of 
those  we  before  mentioned  for  recovery  of  lands :  Prcecipe  quod, 
&c.,  reddat  B.  communiam  pastures,  <&c.  ■  Prcecipe  quhd,  <&c., 
relevari  faciat  et  reparari  quoddam  fossatum,  &c.  Prcecipe  qudd 
permittat  talem  relevcure,  &c.  :^  adapted,  in  the  words  of  them,  to 
the  nature  of  the  case,  without  any  mention  of  an  entry,  which  in- 
deed would  have  been  incoherent  and  absurd. 

A  nuisance  was  so  much  In  the  nature  of,  and  approached  so 
near  to,  a  disseisin,  that  sometimes  it  might  be  considered  in  either 
light ;  and  it  was  difficult  to  say  which  it  properly  was.  Suppose 
a  person  caused  water  to  overflow ;  if  it  rose  upon  the  complainant's 
own  freehold,  which  it  most  probably  would  if  he  had  land  on  both 
sides,  this  was  thought  rather  a  disseisin  than  a  nuisance ;  but  if  it 
rose  only  on  the  freehold  of  the  wrong-doer,  and  from  thence  in- 
commoded that  of  the  complainant,  it  was  then  only  a  nuisance, 
because  the  fact  was  all  in  the  wrong-doer's  land.  But  if  part  was 
in  one,  and  part  in  the  other,  and  the  water  run  over  both  grounds ; 
then,  for  one  part  he  might  have  an  assize  of  novel  disseisin  of  free- 
hold ;  for  the  other,  an  assize  of  nuisance ;  so  that  here  would  be 
two  assizes  on  account  of  the  same  land ;  in  which  case,  of  the  two 
remedies,  if  one  was  to  be  chosen,  Br'acton  advises  the  assize  of 
nuisance,  as  the  most  likely  to  remove  the  whole  mischief :  for  the 
assize  of  novel  disseisin,  as  it  was  confined  to  the  freehold,  could 
not  correct  the  nuisance  which  was  upon  the  other's  land ;  while 
the  assize  of  nuisance,  by  removing  the  cause,  effected  both.*  A 
man  might  commit  a  disseisin  and  two  nuisances,  by  doing  one 
fact  on  his  own  ground.  If  he  cut  a  ditch  across  a  road  which  led 
to  a  pasture,  he,  at  once,  committed  a  disseisin  of  the  common ; 

264.    Notwithstanding  -which,  we  find  Braoton  states  this  writ  with  a  different  limita- 
tion.   It  is  not  easy  to  account  for  this  want  of  agreement  between  our  author  and  the 
statute.     Vide  ante,  Z^. 
1  Bract.  233.  » Ibid.  253  b.  »  Ihid.  235  b.,  236.  « Ibid.  234  b. 
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caused  also  one  nuisance  by  obstructing  the  way,  and  another  by 
diverting  the  water  from  its  proper  channel.^ 

Among  other  nuisances,  a  liberty  or  franchise  might  be  a  nuis- 
ance to  another  liberty  or  franchise ;  as  where  the  liberty  of  holding 
a  ma,rket  was  granted,  so  as  not  to  become  a  nuisance  to  a  neigh- 
bouring one.  Now,  a  market  was  said  to  be  vicinum,  or  neighbour- 
ing, if  it  was  six  miles  and  a  half,  2  and  one-third  of  the  other  half 
distant  from  another ;  which  distance  was  computed  with  a  view 
to  the  following  considerations :  supposing  a  day's  journey  to  be 
twenty  miles,  and  the  day  was  divided  into  three  parts,  the  first 
part  would  suffice  for  the  journey  thither ;  the  second,  for  buying 
and  selling ;  and  the  third,  for  returning  home  in  reasonable  time 
before  night.  A  market  if  raised  within  this  distance,  was  to  be 
put  down ;  yet  a  market  to  be  held  two  or  three  days  after  another, 
though  within  that  distance,  could  not  be  said  to  be  injurious ;  and, 
accordingly,  a  market  was  not  considered  as  a  nuisance,^  unless  it 
was  held  before  or  at  the  time  of  another. 

Before  we  take  leave  of  assizes  of  novel  disseisin,  it  will  be  ne- 
cessary to  remark  two  or  three  particulars  relating  to  them  in  general. 
If  a  disseisin  happened  infra  summonitionem  justitiariorum,  there 
was  no  need  of  applying  to  the  curia  regis  for  a  writ ;  but  the 
itinerant  justices  would  make  one  themselves,  in  this  form :  Talis 
de  tali  loco,  et  socii  sui  justitiarii  itinerantes  in  tali  comitatu  tali 
salutera.  Questus  est  nobis,  and  so  on,  as  in  other  writs ;  only, 
instead  of  the  term  of  limitation,  these  words  were  inserted,  by 
way  of  giving  jurisdiction  to  the  court,  infra  summonitionem  itineris 
nostril  « 

We  have  seen  what  provision  was  made  by  the  statute  of  Merton 
in  case  of  re-disseisin. 5  If  a  person  recovered  seisin  by  judgment 
of  the  justices  itinerant,  and  was  put  in  seisin  by  the  sheriif,  and 
was  afterwards  disseised  by  the  same  disseisors ;  they,  being  con- 
victed thereof,  were  to  be  taken  and  detained  in  gaol,  till  released 
by  the  king  or  otherwise ;  and  for  the  purpose  of  taking  the  of- 
fenders there  issued  the  following  writ  to  the  sheriff:  Monstravit 
nohis  talis,  qudd  cum  ipse  recuperdsset;  mentioning  the  assize,  and 
so  on ;  ipse  talis,  die.,  iterum,  <&c.,  disseisivit:  et  ideo  tibi  pr<B- 
cipimus,  qudd  assumptis  tecum  custodibusplacitorum  coronce  nostrce, 
et  12  tarn  militibus  qudm  aliis  liberis  et  Ugalibus  hominibus,  (&c., 
diligentem  facias  inquisitionem,  &c.  (a)    Et  tunc  ipsum  capias,  et  in 

(a)  Upon  this  the  sheriff  was  judge,  and  the  question  was  raised  long  after  this 
whether  he,  being  judge,  his  return  of  the  jurors  could  be  objected  to,  and  it  was  held 
that  it  could  not.  "  Suppose  a  re-disseisin  directed  to  the  sheriff,  there  he  shall  be 
judge  and  also  minister;  and  in  the  writ  he  will  inquire  of  those  who  were  of  the 
assize,  and  others,  and  he  also  shall  make  process  against  them,  and  he  is  judge,  and 
executes  his  own  judgment;  yet  it  is  no  challenge  to  his  array  that  he  is  favourable, 
for  he  is  judge,  and  it  shall  be  presumed  that  he  is  indifferent  {Year-Book,  8  Senry 
VI.  fol.  21). 

I  Bract.  234  b. 

^  Sex  leucce.  Spelman  says,  that  in  Domesday,  and  our  old  Tmters,  letica  signlBes  a 
mile.    Spel.  Voce  Leuca.  =  Bract.  235.  *  Ibid.  236  b. 

*  Vide  ante. 
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prisond  nostrd  solvb  cmtodias,  donee  aliud  inde  prcBc^erimus,  et 
inde  tali  seisinqm  suam  reJiabere  facias,  &c.  And,  in  like  manner, 
in  all  cases  where  seisin  was  recovered  in  court,  whether  by  assize, 
recognition,  jury,  judgment,  concord,  or  otherwise,  and  the  re- 
coverer  was  turned  out,  a  writ  of  monstravit  to  this  effect  might  be 
had.i 

Next,  as  to  the  writ  of  execution  to  give  seisin  to  the  complain- 
ant. When  an  assize  happened,  as  it  sometimes  did,  to  be  taken 
out  of  the  county,  and  the  person  who  brought  the  assize  complained 
in  the  county  that  he  had  not  yet  got  his  seisin,  there  issued  a  writ 
to  the  following  effect  to  the  sheriff:  Scias  quod  A.,  <&c.,  recovered 
by  assize ;  et  idioprcecipimus,  quod  per  visum  recognitorum  ejusdem 
assisce,  &c.,  plenariam  seisinam  habere  facias,  &c.,  the  writ  being 
still  varied,  according  as  the  disseisin  was  confessed  or  otherwise. 
To  every  writ  was  added  this  clause :  Et  etiam  pro  damnis  ei  ad- 
judicatis  infra  quindenam,  facias  ei  decern,  solidos  habere,  ne  inde 
clamorem  audiamus  pro  defectu,  <&c.  If  seisin  had  been  re- 
covered before  the  justices  in  the  county,  and  the  complainant  was 
hindered  from  getting  possession  by  the  power  of  his  adversary,  he 
might  have  the  following  writ  to  the  sheriff:  Questus  est  nobis,  dec, 
qudd  cum  in  curid  nostrd  recuperdsset  seisinam,  &c.,  idem,  &c.,  non 
permittit  eum  uti  seisind  sud;  or  seisinam  suam  nondum  hdbet, 
secundum  quod  ei  fait  adjudicata.  Et  ideo  tibi  prcecipimus,  quod 
diligenter  inquiras  qui  fuerunt  recognitores  ejusdem  assises,  et  per 
eorum  visum,  Sc,  plenariam  seisinam  ei  habere  facias,  et  ipsum  in 
seisind  sud  manuteneas,  et  defendas ;  or  thus,  non  permittas,  quad 
talis  eignolestiam  inferat,  vel  gravamen,  quominOs  idem,  &c.,  uti 
possit  seisind  suS,,  ne  amplus,  d:c.^ 

We  have  hitherto  spoken  of  such  remedies  as  were  furnished 
Assisa  uitimce  when  a  person  was  disseised  of  his  freehold,  or  of  some 
priBsentationis.  easement  and  right  appurtenant  to  his  freehold,  and 
arising  out  of  that  of  a  stranger.  We  are  now  to  treat  of  appur- 
tenances and  rights  which  arise  in  a  man's  own  ground ;  as  of  the 
seisin  of  a  presentation ;  and  when  a  person  was  impeded  in  the 
use  and  enjoyment  of  his  own  seisin  thereof,  or  that  of  his  ancestor. 
When  a  person  presented  to  a  vacant  church,  to  which  himself  or 
his  ancestors  had  before  presented  tempore  pads  (for  every  one 
must  have  a  seisin  of  his  own,  or  of  his  ancestor  who  last  pre- 
sented), and  was  impeded  or  deforced  by  any  one  who  contested 
the  presentation ;  thii^  was  to  be  determined  by  an  assisa  ultimw 
proBsentationis,  as  we  before  mentioned  in  the  reign  of  Henry  II.* 
As  this  assize  could  only  be  brought  by  one  who  had  had  seisin 
himself,  or  whose'  ancestors,  to  whom  the  advowson  had  belonged, 
had  had  seisin,  those  who  held  by  feoffment,  and  not  by  descent, 
could  not  maintain  it,  unless  they  had,  in  fact,  made  one  presenta- 
tion :  for  they  could  not  claim  of  the  seisin  of  those  whose  heirs 
they  were  not,  in  an  assize,  any  more  than  they  could  in  a  writ  of 

1  Bract.  236  b.,  237.  =• /Sid.  237.  ^  Vide  anU,  185. 
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right ;  nor  could  one  who  held  for  life,  as  in  dower,  or  the  like ; 
all  which  persons  were  redressed  by  another  sort  of  writ.l 

The  assisa  ultimoe  prcesentationis,  or  the  writ  of  darrein  present- 
ment, as  it  was  afterwards  naore  usually  called,  differed  in  one  or 
two  particulars  from  that  in  Glanville's  time.  The  present  began. 
Si  talis  te  fecerit  securum,  (&c.,  the  former  was  a  simple  summons. 
The  present  was  made  returnable ;  sometimes,  according  to  Bracton, 
coram  justitiariis  nostris  ad  proximam  assisam  (notwithstanding 
the  provision  of  Magna  Charta  to  the  contrary ;  2  sometimes  apiid 
Westmonasterium. 

The  process  on  this  writ  was  as  follows :  At  the  first  day  each 
party  might  essoin  himself,  if  he  pleased.  If  both  made  default, 
the  suit  failed,  and  the  writ  was  lost.  If  the  disturber  only  of  the 
presentation  was  present,  the  judgment  was,  qubd  recedat  sine  die. 
If  the  complainant  only  was  present,  then  it  was  first  to  be  seen, 
whether  the  disturber  had  been  summoned,  or  not :  if  he  had,  and 
the  summons  was  testified  by  the  proper  summoners,  then  he  was 
to  be  re-summoned ;  but  if  he  had  not  been  summoned,  or  the 
summons  was  not  proved,  or,  upon  appearing,  he  objected  that  he 
had  not  been  summoned,  or  the  summons  was  not  a  reasonable  one, 
another  day  was  given  him ;  and  at  that  day,  if  the  summons  was 
proved,  or  not  denied,  there  issued  a  writ  of  re-summons,  by  which 
he  was  summoned  to  hear  the  recognition  that  had  been  arraigned, 
with  the  addition  of  this  clause,  et  ad  ostendendum  quare  non/uit 
coram,  (&c.,  sicut  summonitus  fuit,  <&c.  At  the  day  appointed,  if  he 
made  his  appearance,  he  was  not  permitted  to  take  such  objection 
to  the  summons  as  would  delay  the  assize,  whether  the  first  or 
second  summons  was  proved  or  not,  as  the  day  had  been  appointed 
before,  and  he  knew  he  was  to  be  summoned ;  and  if  he  did  not 
come,  the  assize  was  taken  by  default,  provided  the  jurors  were 
present.  If  they  were  not  present,  then  there  issued  to  the  sheriff 
a  writ,  which  sometimes  was,  qmd  venire  facias,  <&c.,  sometimes, 
qudd  habeas  corpora,  &c.,^  for  the  jurors  to  be  present  at  another 
day,  at  which  time,  if  he  did  not  appear,  the  assize  would  be  taken 
by  default. 

Again,  if,  at  the  first  day  of  summons,  the  tenant  essoined  himself, 
and  had  another  day  given,  and  did  not  appear  at  it,  the  assize  was 
immediately  taken  by  default,  without  any  re-summons ;  also,  if  he 
appeared,  and  the  jurors  not,  there  was  always  one  essoin  on  account 
of  the  appearance. 

In  this  manner  was  a  re-summons  allowed  when  the  assize 
was  taken  out  of  the  county,  or  before  the  justices  specially  as- 
signed. But  before  the  justices  itinerant  in  that  county  ad  omnia 
placita,  no  re-summons,  nor  the  delay  of  fifteen  days,  were  allowed, 
if  the  tenant  was  in  the  same  county  with  the  church  in  question 

1  Bract.  237  b.,  238.  '  Vide  ante,  245. 

3  It  does  not  appear  from  Bracton  what  rule  governed  in  the  application  of  one  or  the 
other  of  these  -writs  ;  much  less  can  it  be  collected  that  the  habeas  corpora  never  issued 
but  after  the  venire  facias,  as  was  the  course  in  later  times. 
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at  the  time  of  the  iter,  but  the  assize  was  taken  by  default,  the  same 
as  an  assize  of  novel  disseisin. i  Again,  a  re-summons  was  not 
allowed  as  against  a  person  within  age,  nor  a  minor,  nor  where  the 
tenant  had  been  seen  in  court,  and  had  contumaciously  gone  away. 
In  short,  in  every  assize  but  that  of  novel  disseisin,  there  was  at  the 
first  day  either  an  essoin  or  a  re-summons ;  but  at  another  day, 
there  was  no  re-summons  after  an  essoin,  nor,  on  the  contrary,  an 
essoin  after  a  re-summons,  but  the  assize  was  immediately  taken 
by  default,  as  some  said ;  and  Bracton  was  further  of  opinion  that 
even  the  essoin  de  servitio  regis,  though  it  lay  after  an  essoin  and 
re-summons  in  every  assize  where  they  lay,  would  not  hold  in  this 
assize  ultimce  prcesentationis,  which,  as  well  as  an  assize  of  novel 
disseisin,  was  excepted  from  this  essoin  for  the  sake  of  expedition 
and  dispatch.  We  have  been  more  particular  in  this  account  of 
the  practice  of  re-summons,  because  it  is  applicable  to  all  the  re- 
maining assizes  of  which  we  shall  have  to  treat.  2 

If,  after  these  summons,  re-summons,  and  essoins,  the  deforceant 
did  not  come,  would  not  answer,  or  contumaciously  left  the  court, 
the  assize,  as  we  said  before,  was  taken  by  default.  If  he  appeared, 
and  could  say  nothing  why  the  assize  should  remain,  it  proceeded 
at  once,  the  deforceant,  in  this  assize,  being  allowed  to  call  no  war- 
rantor, because  the  assize  was  taken  generally  for  him  who  had  the 
right  of  presenting.  3 

When  the  complainant  and  deforceant  appeared,  and  the  latter 
was  disposed  to  say  something  against  the  assize,  then,  says  Bracton, 
it  became  the  complainant  to  state  his  case  (or  prafundare  inten- 
tionem,  as  it  was  called),  and  show  what  title  he  had  to  the  action ; 
after  which  the  deforceant  was  to  state  his  exceptions  to  the  intentio 
of  the  complainant,  and  show  why  the  assize  should  remain.  The 
matter  of  the  intention  and  exception  was  what  constituted  the 
merits  of  the  title,  and  was  collected  from  the  effective  words  of 
the  writ :  Quis  advocatus — tempore  pacts — prcesentavit — ultimam 
personam — quce  mortua  est — ad  ecclesiam  talem — quce  vacat,  cujus 
advocationem  dicit  ad  se  pertinere:  that  is,  who, was  the  real 
patron  and  owner  of  the  advowson,  and  that  he  was  not  a  guar- 
dian, or  farmer,  or  tenant  for  years,  who  possessed  nomine  alieno, 
or  for  life,  or  by  intrusion,  or  disseisin;  who,  besides  not  being 
properly  owners,  had  never,  perhaps,  presented,  and  therefore  never 
had  gained  seisin  of  the  presentation: — whether  he  obtained  this 
right  in  times  of  quiet  and  peace,  and  not  by  usurpation  and  op- 
pression :  whether  the  presentation  was  rendered  complete  by  in- 
stitution: for  since  the  Constitution  of  the  Council  of  Lateran, 
ordaining  that  presentations  should  lapse  to  the  bishop  if  the  patron 
did  not  present  in  six  months,  had  been  adopted  in  our  law,  it 
oftener  happened  that  presentations,  not  being  in  time,  were  dis- 
puted:— whether  it  was  a  parson  that  was  presented;  for  an  assize 
did  not  lie  of  a  vicarage  or  prebend,  nor  of  a  chapel :  whether  his 

Bract  238.  » Ibid.  239.  '  Ibid. 
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death  was  natural  or  civil,  as  by  entrance  into  religion,  resignation, 
or,  what  was  the  same,  marriage,  or  any  other  act  which  disabled 
him  from  holding  his  church ;  and  whether  it  was  vacant.  The 
question  of  vacant,  or  not,  was  to  be  determined  by  the  ordinary, 
who  was  the  proper  and  legal  judge  thereof.^ 

From  the  above-mentioned  articles  of  the  writ  might  be  ex- 
tracted exceptions,  both  to  destroy  and  defer  the  assize  ;  Exceptions 
but  should  the  deforceant  admit  them  all,  he  might  tliereto. 
still  except  against  the  assize  in  various  ways.  He  might  say, 
that  the  complainant  who  grounded  his  assize  upon  the  seisin  and 
presentation  of  his  ancestor,  after  that  presentation  made  a  gift  of 
the  advowson,  either  by  itself,  or  with  the  freehold  to  which  it  was 
appendant,  to  the  deforceant  himself,  by  a  charter,  which  he  there 
produced ;  and  therefore,  that  though  the  ancestor  might  present, 
yet  he  could  not  for  that  reason  present  after.  To  this  the  com- 
plainant might  reply,  that  after  the  charter  mentioned  he  presented 
N.,  who  was  admitted,  so  that  the  charter  was  void,  and  the  gift 
null ;  and  this  he  could  prove  by  the  assize  taken  in  modum  juratce, 
unless  the  deforceant  chose  to  make  a  triplicatio,  or  rejoinder,  and 
say,  that  though  that  charter  might  be  void,  and  the  gift  null,  by 
such  second  presentation  of  the  donor,  yet  after  such  second  presen- 
tation, he  made  another  charter  to  him  confirming  the  former,  which 
had  been  invalidated  by  the  second  presentation :  and  this  he  might 
offer  to  prove  by  the  assize  and  witness  named  in  the  charter,  if  the 
other  party  simply  denied  the  charter  and  confirmation,  and  did  not 
choose  to  go  on  by  a  quadrupUcatio,  or  sur-rejoinder,  and  say,  that 
after  all  which  was  stated,  he  had  since  made  another  presentation. 2 
The  sense  of  all  this  pleading  was,  that  the  last  exercise  of  right 
by  presentation  overbalanced  every  consideration  arising  from  the 
right  to  make  that  presentation ;  and  so  stood  the  law,  conformably 
with  that  deference  which  was  universally  shown  our  old  jurispru- 
dence to  seisin,  or  possession,  whatever  the  right  to  that  seisin  and 
possession  might  be. 

It  might  be  excepted  that  the  complainant  had  aliened  the  land 
to  which  the  advowson  was  appendant,  cum  omnibus  pertinentiis, 
or  that  he  had  not  in  his  hands  any  part  of  the  freehold  to  which 
it  was  appendant,  but  had  lost  it  all  by  judgment  or  by  disseisin: 
for  though  he  might  have  a  right  to  the  freehold  and  its  appur- 
tenances, he  was  first  to  recover  that  before  he  could  present.3 
These  and  many  other  matters  might  be  excepted  against  the 
assize. 

Nothing  can  better  show  the  nature  of  this  assize,  how  far  it  had 
effect,  and  where  it  failed,  than  some  cases  determined  in  this  reigo. 
In  one  of  these  it  was  held,  that  when  it  could  not  be  proved  who 
made  the  last  presentation,  nor  the  next  before,  nor  the  next  be- 
fore that,  the  plea  should  proceed  upon  the  mere  right  and  pro- 
perty, by  that  same  writ  of  assize,  without  recurring  to  any  writ 

1  Bract .  from  240  to  242.  '  Ihid.  242  b.  »  Ibid.  242  b. ,  243. 
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of  right:  a  narratio,  therefore,  or  count,  was  immediately  to  be 
made  of  the  seisin  of  an  ancestor,  and  of  the  right  descending  to 
the  demandant,  as  if  it  had  been,  ah  initio,  a  suit  upon  the  right ; 
and  the  tenant  might,  as  he  chose,  put  himself  upon  the  great 
assize,  or  defend  himself  by  duel.  Another  case  was  this :  Suppose 
a  man  had  an  advowson  of  a  church,  and  being  in  seisin  of  the  pre- 
sentation, gave  it  in  .marriage,  and  afterwards,  before  he  made  any 
presentation,  the  donee  gave  it  again  to  another,  and  then  the  church 
for  the  first  time  became  vacant ;  upon  which  the  donor,  the  first 
donee,  and  the  second  donee,  all  presented :  in  this  case,  the  donor 
would,  in  an  assize  for  the  presentation,  be  preferred  to  the  other 
two ;  for  the  first  donee  had  no  true  seisin,  so  as  to  transfer  the 
advowson  to  another ;  nor  could  the  second  donee  receive  what  the 
first  could  not  give  him :  and  so  it  was  determined  in  more  cases 
than  one,  that  where  a  person  to  whom  an  advowson  was  given 
conveyed  it  away  before  he  had  presented  to  it,  the  conveyance  was 
null,  because  there  was  no  remedy  to  give  it  effect. i 

As  persons,  in  the  foregoing  instances,  having  presentations, 
Of  qware  im-  could  not  go  upou  any  seisiu  of  their  own  or  their  an- 
pedit.  cestors ;  and  in  all  cases,  as  those  who  had  by  any  law- 
ful means  acquired  a  right  of  presentation,  whether  by  gift  or  by 
judgment,  for  life  or  in  perpetuity,  would,  if  they  had  not  presented 
before,  have  been  unable  to  maintain  their  right  in  an  assisa  ultimce 
prcBsentationis,  or  a  writ  of  right  of  advowson  ;  remedies  had  been 
devised  some  time  in  this  reign  by  two  writs,  one  called  qimre  im- 
pedit,  the  other  quare  non  permittit,  for  so  Bracton  calls  it,  though 
the  words  of  the  writ  are  qiwd permittat.  The  difference  between 
these  two  writs  of  qiiare  impedit  and  qiiare  non  permittit  is  thus 
explained  by  Bracton :  Impedire  est  ponere  pedem  in  jvs  alienum, 
quod  quis  habet  in  Jure  prcesentandi.  When  a  right,  whatever  it 
might  be,  was  accompanied,  not  with  a  proper  seisin,  but  a  quasi 
seisina,  in  such  case  the  remedy  was  by  quare  impedit.  But  if  the 
person  presenting  had  not  even  this  quasi  seisina,  but  clearly  none 
at  all ;  as  where  a  right  of  presentation  accrued  by  donation,  or  by 
reason  of  a  tenement  holden  for  life,  as  in  dower,  or  per  legem  terra; 
or  to  a  farmer  by  reason  of  his  farm ;  to  a  creditor  by  reason  of  a 
pledge,  where  no  seisin  nor  quasi  seisin  was  had ;  there,  as  no  one 
could  be  said,  ponere  pedem  in  jus,  or  in  a  quasi  seisin  (which  the 
person  in  fact  never  had),  a  qimre  impedit  would  not  hold,  but  re- 
course must  be  had  to  the  quare  non  permittit,  which  purported 
that  the  person  who  had  the  property,  or  proprietor,  did  not  permit 
him  who  was  in  possession  to  use  his  Jus  possessionis. 

The  writ  of  quare  impedit  was  as  follows:  Quia  A.  fecit  nos 
securos  de  clamore,  &c.,  pone  per  vadium,  (be.,  ad  respondendum 
eidem  A.qvari:  impedit  eundem  A.  prcesentare  idoneam, personam 
ad  ecclesiam  de  M.  cujus  ecclesice  advocationem  idem  A.  nuper  in 
curia  nostrd  coram  justitiariis  nostris  apud  Westmonasterium  re- 
lEraot.  245  b.,  246. 
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cuperavit  versus  eundem  B.  per  judicium  curice  nostras  ;  unde  idem 

A.  queritur  quod  prcedictus  B.  injuste  et  contra  coronam  nostram, 
or  in  contemptum  curice  nostrce  eum  inde  impedit  :  et  habeas,  &c. 
This  was  the  form  of  the  writ  of  quare  impedit,  which  has  rather 
the  appearance  of  a  writ  of  execution,  or  at  least  a  judicial  process 
to  enforce  a  judgment  in  some  action,  than  an  original  writ.  The 
writ  of  quare  nonpermittit  was  as  follows :  Praecipe  A.  qvob  juste 
et  sine  dilatione  pekmittat  B.  prcesentare  idoneam  Quare  non  per- 
personam  ad  ecclesiam,  &c.,  quce  vacat,  et  ad  suam  mitut. 
spectat  donationem,  ut  dicit ;  et  unde  queritur  quod  prcedictus  A . 
eum  injuste  impedit.  Et  nisi  fecerit,  et  idem  B.  fecerit  te  securum, 
(&c.,  tunc  summone,  dec,  quod  sit  coram  justitiariis  nostris,  &c., 
ostensurus  quare  non  fecerit,  So.  From  the  comparing  of  these 
writs,  it  seems,  says  Bracton,  that  the  quare  impedit  and  qtoare  non 
permittit  come  to  the  same  thing,^  in  which  observation  later  times 
have  agreed  with  him  ;  for  the  writ  of  quare  impedit,  which  seems 
to  have  been  very  recently  introduced,  and  in  a  very  unfinished 
state,  soon  became  obsolete,^  and  the  quare  non  permittit  was 
continued,  and  is  still  in  use,  under  the  name,  however,  of  qitare 
impedit. 

The  process  in  this  writ  was  as  follows :  If  the  party  did  not 
appear  to  the  summons  on  the  first  day,  nor  essoin  himself,  then 
the  old  practice  (before  the  Council  of  Lateran,  when  no  time  ran 
in  case  of  vacancy  of  churches)  was  to  attach  the  impeders  by 
pledges,  and  so  on  by  better  pledges,  and  to  run  through  the  whole 
solemnity  of  the  process  by  attachment ;  but  since  that  time,  the 
courts  had  got  into  the  usage  of  proceeding  with  more  despatch ;  in 
a  way,  says  Bracton,  not  warranted  by  law,  yet,  as  he  admits,  such 
as  was  excused  by  the  necessity  of  the  case,  which  required  that  a 
lapse  should  be  prevented,  if  possible.  This  was,  in  the  first  in- 
stance, to  distrain  the  impeder,  either  by  directing  the  sheriff,  qudd 
habeat  corpus  ejus,  or  quod  distringat  eum  per  terras  et  catalla, 
qudd  manus  non  apponat,  or  qudd  faciat  eum  venire.  Hoc,  says 
Bracton,  provenit  non  per  judicium,  sed  per  concilium  curice,  to 
disappoint  and  punish  the  malice  of  those  who  hindered  presenta- 
tions in  order  that  lapses  might  happen.  3  It  seems  this  process  was 
warranted  by  the  order  of  the  court  merely,  and  it  is  spoken  of  by 
Bracton  as  an  intrenchment  on  the  regular  course  of  proceeding, 
that  was  to  be  excused  by  the  nature  of  the  case.  The  legislature 
at  length  interposed  to  authorise  this  proceeding,  and  settled  it  some- 
what in  the  manner  it  is  here  stated.* 

If  the  impeder  was  within  age,  and  had  nothing  by  which  he 
might  be  distrained,  then  the  person  in  whose  hands  he  was,  and 
by  whose  advice  he  was  directed,  was  to  be  summoned :  Ibi  habeas 

B.  qui  est  infra  cetatem,  et  in  custodid,  tud,  &c.,  ad  respond.,  &c. 

>  Bract.  247.  .     .        :, 

s  Vide  2  West.,  13  Ed.  I.,  o.  v.,  where  a  writ  of  right,  of  ultima  prcesmtatwnis  and 
qvare  impedit,  are  mentioned  as  the  only  original  writs  to  recover  advowsons. 
3  Bract  247.  *  By  the  Stat.  Marlb.  52  Hen.  III.,  c.  xii.     Vide  post. 
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It  was  the  opinion  of  some  that  the  patron  only  was  to_  be  sum- 
moned, and  not  the  clerk,  because  he  claimed  nothing  in  the  ad- 
vowson.  But  in  truth,  says  Bracton,  it  was  first  to  be  seen,  whe- 
ther it  was  the  patron  or  the  clerk  that  caused  the  impediment ;  for 
both  might  be  impeders  at  different  times ;  the  patron  before  he 
lost  the  presentation  by  judgment,  and  the  clerk  by  afterwards  in- 
sisting on  it :  and  in  this  case,  the  clerk  was  to  be  summoned  as  a 
principal  impeder,  and  the  patron  only  incidentally,  to  show  what 
right  he  could  claim  in  a  presentation  which  he  had  once  lost  by 
judgment  of  law.  If  a  patron  caused  a  clerk,  properly  instituted, 
to  be  summoned  for  impeding  his  presentation,  he  might  answer, 
that  the  church  was  not  vacant ;  which  would  be  tried  by  the 
bishop ;  or  he  might  say,  that  he  claimed  nothing  in  the  ad- 
vowson,  nor  impeded  any  one  by  presenting,  but  that  he  himself 
was  already  in  possession,  and  therefore  that  the  church  was  not 
vacant. 

Lest  the  bishop  should  put  an  incumbent  into  the  church,  pen- 
dente lite,  before  the  six  months  elapsed,  there  used  to  go  an  inhi- 
bition ne  incumbraret,  or  ne  clericum  admittet,  &c.,  so  that  the 
bishop  could  nor  afterwards  admit  any  one  till  the  suit  depending 
was  determined.  If,  however,  the  last  presentation  was  determined 
in  one  suit,  and  another  was  depending  upon  the  right,  the  bishop 
was  to  admit  a  clerk  presented  by  him  who  had  the  last  presenta- 
tion, notwithstanding  the  prohibition.! 

When  a  person  recovered  seisin  by  assize  of  darrein  presentment, 
by  quare  impedii,  or  quare  non  permittit,  there  went  a  writ  to  the 
bishop  ad  admittendum  clericum,  which  usually  stated  the  record 
and  judgment  in  the  action.  When  these  writs  were  occasioned  by 
either  of  the  two  last  actions,  there  was  a  clause  inserted,  which  was 
left  out  in  that  which  issued  after  an  assize ;  and  as  this  shows  a 
remarkable  difference  between  these  actions,  it  may  be  worth 
noticing.  In  the  case  of  a  quare  impedit,  and  quare  non  permittit, 
a  clause  was  inserted  in  this  writ,  which  directs  that  the  clerk 
should  be  admitted  non  obstante  reclaniatione  talis,  naming  the 
unsuccessful  party.  Now,  as  a  quare  impedit  and  quare  non  per- 
mittit were  actions  between  certain  parties,  who  were  to  abide  the 
judgment  given  between  them,  neither  ought  to  resist  the  execu- 
tion thereof,  and  such  a  clause  was  very  proper.  But  in  an  assize 
of  darrein  presentment  it  was  otherwise ;  for  though  the  suit  was 
between  certain  parties,  yet  the  assize  was  not  only  to  inquire  of 
their  right,  but  of  that  of  any  other  persons  whatsoever ;  the  writ 
directing  the  jurors  to  recognise  generally  quis  advocatus,  who, 
and  not  whether  either  of  the  parties  only,  made  the  last  presenta- 
tion ;  and  therefore  it  would  be  in  vain  to  say,  nan  redamante,  the 
persons  named  in  the  writ,  when  any  other  person  might  resist  it  if 
the  assize  declared  for  him,  though  he  was  not  named  in  the  writ.2 
When  this  assize  was  taken  in  modum  juratoe,  the  issue  in  such  case 

1  Bract.  247  b.,  248.  »  Ibid.  248  b. 
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not  being  quis,  &c.,  but  on  a  collateral  fact,  then  this  clause  was 
inserted. 

K  the  clerk  of  the  patron  who  lost  in  the  assize  instituted  any 
suit  against  the  other  clerk  in  the  spiritual  court,  there  went  a  pro- 
hibition to  stop  it,  as  we  before  saw  in  Henry  II. 's  reign,  i  Should 
the  bishop  neglect  to  obey  the  writ  ad  admittetidum  clericum,  there 
issued  another  of  quare  non  admisit,  upon  which  lay  the  process  of 
attachment,  and  upon  this  inquiry  might  be  made  into  the  reasons 
and  propriety  of  the  delay.  2  Thus  far  of  these  writs  of  possession 
concerning  presentations.  The  writ  of  right  of  advowson  belongs 
to  another  place. 

And  now  we  have  gone  through  the  remedies  the  law  provided, 
where  a  man  was  disturbed  by  violence  or  otherwise  from  his  own 
proper  seisin.  We  are  next  to  speak  of  the  seisin  of  another,  the 
principal  of  which  is,  that  of  an  ancestor :  in  such  case,  the  method 
in  which  the  next  heir  might  recover  was  by  assisa  mortis  anteces- 
soris. 

The  writ  of  mortis  antecessoris  preserved  now  the  form  it  had 
received  in  Glanville's  time,3  with  the  single  variation  Assisa  mortis 
of  the  return,  and  limitation.  The  limitation,  accordr  antecessoris. 
ing  to  the  alteration  made  by  the  Stat.  Merton,  was,  si  ohiit  post 
ultimum  reditum  regis  Johannis  patris  nostri  de  Hihernid  in 
Angliam  ;  the  return  was,  coram  justitiariis  nostris  ad  primam 
assisam,  cUm  in  'partes  illas  venerint:  though  to  these  variations  it 
may  be  added,  that  whereas  in  G-lanville's  time  it  seems  to  have 
been  only  on  a  father's  dying  seised,  it  was  now  extended  further, 
to  the  death  of  a  mother,  brother,  sister,  uncle,  and  aunt.*  These 
were  the  degrees  within  which  an  assize  was  limited ;  for  a  proper 
writ  of  mortauncestor  never  was  allowed  so  high  as  the  grandfather 
(though  there  was  a  writ  de  morte  avi,  and  avice,  which  Bracton 
calls  partly  a  mortauncestor,  and  partly  a  writ  de  consanguinitate), 
nor  in  descent  so  low  as  the  grandson ;  no  assize  being  allowed  of 
the  death  of  one  or  of  the  other,  though  a  grandson  might  have  an 
assize  of  the  death  of  his  uncle  or  aunt,  as  before  said.  Again,  this 
assize  would  not  lie  inter  con/junetas  personOjS,  as  brothers  and 
sisters,  grandsons  and  granddaughters. 5  We  shall  afterwards  see 
how  the  writ  de  consanguinitate  was  framed  to  supply  some  of  these 
defects. 

In  an  assize  of  mortauncestor  the  process  was  a  re-summons,  in 
the  same  manner  as  was  before  mentioned  in  the  assize  of  darrein 
presentment ;  and  if  at  length  the  parties  appeared,  but  the  jurors 
did  not,  then  there  was  an  award,  that  ponatur  assisa  in  respectum 
pro  defectu  juratorum;  and  they  were  called  together  again  by  a 
habeas  corpora  juratc/rum,  just  as  was  stated  in  that  assize.^  ^  It 
appears  in  G-lanville's  time  that  the  tenant  was  not  to  be  waited 
for  after  the  first  summons. 

1  Eraot.  250  b.     Vide  ante,  141.         '  Ibid.  251  b.  '  Vide  ante,  178. 

*  Bract.  254-261  b.  "  Ibid.  «  Ibid.  255,  255  b.,  256. 
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When  both  the  demandant  and  tenant  appeared  in  court,  the 
Vouching  a  tenant  might  call  a  warrantor— a  privilege  which  Glan- 

warrantor.  yillo  doBS  not  mention  as  allowed  in  this  writ ;  upon 
which  there  issued  a  summons  ad  warrantmindum.  If  at  the  day 
the  demandant  and  tenant  appeared,  but  the  warrantor  made 
default,  then  the  assize  was  taken  by  the  default  of  the  warrantor ; 
nor  was  any  process  of  distress  by  caption  of  his  land,  or  otherwise, 
allowed  against  the  warrantor,  till  the  assize  was  taken,  and  it  was 
known  whether  the  tenant  lost  or  retained  his  land,  and  so  whether 
he  needed  any  recompense  from  his  warrantor ;  and  even  should 
the  assize  not  be  taken  on  that  day  for  want  of  jurors,  or  for  any 
other  cause,  and  the  warrantor  appeared  before  it  was,  yet,  not- 
withstanding, he  would  not  be  heard  till  the  assize  had  first  been 
taken.  If  the  tenant  lost  by  the  assize,  they  proceeded  against  the 
warrantor,  and  distrained  by  the  writ  of  cape  in  manum  domini 
regis,  &c.,  deterrd  ipsius  A.  ad  valentiam  terrce,  <&c.,  quia  B.  recvr 
peravit  versus,  &c.  If  the  warrantor  appeared  in  obedience  to  this 
compulsory  process,  he  either  entered  into  the  warranty,  or  pleaded 
he  was  not  bound  to  give  a  recompense  in  value ;  for  this  obliga- 
tion of  his  warranty  was  the  only  point  which  he  could  now  deny, 
it  being  in  vain  to  say  anything  about  the  other  of  defending  him 
in  his  seisin :  that  being  lost  by  the  assize.  If  he  could  not  defend 
the  recompense  in  value,  he  was  immediately  to  make  the  usual 
satisfaction  to  the  tenant. 

If  the  warrantor  appeared  at  the  first  day,  he  either  entered  into 
the  warranty,  or  showed  why  he  did  not.  If  he  entered  into  the 
warranty,  he  might  make  all  the  answers  and  exceptions  the  tenant 
might ;  and  he  became,  in  fact,  the  very  tenant.  He  might  call 
others  to  warrant  him ;  and  if  the  last  warrantor  could  not  deny 
his  warranty,  or  the  assize  was  taken  by  his  default,  he  was  to  give 
a  recompense  in  value  to  his  feoffee,  and  that  feoffee  to  his,  and  so 
on,  to  the  tenant  in  the  action. 

When  the  warrantor  denied  that  he  was  bound  to  warrant,  no 
other  penalty,  as  we  said  before,  was  inflicted  on  the  tenant,  but 
that  the  assize  was  taken  by  default ;  and  this  was  the  great  differ- 
ence between  the  situation  of  a  tenant  under  these  circumstances 
in  an  assize  of  mortauncestor,  and  in  a  writ  of  right :  and  with 
reason  ;  for  in  the  assize,  the  warrantor  was  only  to  defend  against 
the  assize,  by  saying  something  to  show  that  it  ought  to  remain ; 
and  if  he  could  not  say  anything  to  that  effect,  the  assize  proceeded 
of  course,  and  the  question  was  only  upon  the  possession :  whereas, 
in  a  suit  de  proprietate,  the  warrantor  was  called  to  answer  to  the 
demand,  and  defend  the  very  right ;  and  he  was  bound  to  show 
that  the  demandant  had  no  right ;  and  if  he  could  not  do  this, 
there  was  a  judgment,  that  the  land  should  be  lost  for  want  of  a 
defence.! 

When  the  demandant  stated  his  intentio,  he  was  then  to  estab- 

1  Bract.  257  b.  to  261. 
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lish  and  prove,  by  the  assize  in  modum  assisce,  all  the  articles  of 
the  writ,  namely,  quod  talis  antecessor,  of  whose  seisin  he  claimed, 
/uit  seisitus  in  dominico  suo,  ut  de  fcedo,  die  quo  ohiit,  and  post 
ierminum,  (fee,  which  was  the  limitation  in  these  writs ;  and  if  he 
failed  in  one  of  these  articles,  the  assize  was  as  much  lost  as  if  he 
had  failed  ia  all.^  To  all  or  some  of  these  the  tenant,  if  he  could 
not  call  a  warrantor,  as  before  stated,  might  answer  and  make  his 
exceptions,  showing  why  the  assize  should  not  proceed;  and  for 
proof  of  what  he  said,  was  (as  in  the  other  assizes)  to  put  himself 
upon  the  assize  in  modum  assisce,  or  in  rnodum  juratcB,  according 
to  th«  nature  of  the  allegation :  for  this  assize,  as  well  as  that  of 
novel  disseisin,  was  sometimes  turned  into  a  jury,  to  try  the  truth  of 
such  collateral  facts  as  might  be  alleged  against  the  assize  proceed- 
ing. The  sort  of  facts  which  would  occasion  this  change,  and 
the  manner  in  which  it  was  conducted,  it  would  now  be  unneces- 
sary to  enumerate  particularly,  after  what  has  been  said  on  the 
assize  of  novel  disseisin.  The  writ  of  seisinam  habere  facias  was 
various,  according  to  the  circumstances  of  the  proceeding  in  court: 
whether  the  recovery  was  by  the  assize,  by  judgment,  by  confession, 
it  was  always  so  mentioned:  Scias,  quod  A.,  &c.,  recupenravit,  &c., 
per  assisam,  d:c.^ 

We  shall  therefore  conclude  what  we  have  to  say  upon  the  writ 
of  mortis  antecessoris,  by  showing  between  what  per-  where  this 
sons  it  would  hold,  and  adding  a  few  remarks  upon  the  ^i*  ^royAa.  lie. 
instances  where  it  was  not  allowed.  The  reason  of  confining  this 
writ  within  certain  degrees  was  an  anxiety,  lest  by  extending  it 
further,  questions  de  proprietate  might  be  sometimes  determined 
by  an  assize,  which  was  a  proceeding  only  designed  for  disputes 
about  the  possession.  This  writ  would  not  lie  between  conjunctas 
personas,  as  co-heirs,  whether  they  were  parceners,  that  is,  capable 
of  taking  an  inheritance  descending  from  a  common  ancestor,  or 
not  capable ;  for  if  they  were  co-heirs  capable  of  taking,  that  is,  if 
the  inheritance  was  partible,  as  among  daughters,  or,  by  particular 
custom,  among  the  sons,  recourse  was  to  be  had  to  the  writ  de 
proparte  ;  and  if,  in  such  case,  an  assize  was  brought,  it  would  be 
lost.by  the  exception  of  the  mere  right,  as  each  of  them  was  the 
hceres  propinquior  to  his  own  share,  compared  with  those  in  a 
remoter  degree.  And  again,  where  they  were  co-heirs  (who  were 
by  law  considered  quoad  seisinam  as  Justi  et  propinqui),  though 
not  parceners,  or  capable  to  take,  as  above  supposed,  but  one  of 
them,  to  whom  the  jv^  menrum  descended,  was  preferred  to  the 
others ;  yet,  even  in  this  case,  the  assize  would  not  lie,  as  it  only 
would  determine  the  possession  and  seisin,  respecting  which  they 
were  considered  all  equally  justi  et  propinqui  ;  but  recourse  was 
to  be  had  to  the  writ  of  right,  which  determined  both  the  seisin 
and  the  mere  right.  3 

As  this  writ  would  not  lie  between  co-heirs  that  were  legitimate, 

'  Bract.  261  b.  '  Ibid.  256.  '  Seisinam  et  merumjus. 


372  HENRY  III.  [chap.  VI. 

capable  or  not  capable,  so  neither  would  it  between  legitimate  and 
natural  children :  for  if  it  was  objected  to  a  natural  brother  that  he 
was  a  bastard,  or  a  villein,  though  he  should  prove  himself  legiti- 
mate and  free,  he  would  not  thereby  prove  himself  hwres  propin- 
quior,  which  must  be  done  before  the  right  could  be  decided ;  and 
therefore,  as  that  could  not  be  in  this  assize,  they  must  resort  to 
the  writ  of  right,  i 

It  had  been  said  by  GlanviUe,  that  this  assize  would  not  lie  in 
burgage  tenure,^  on  account  of  a  particular  law,  the  effect  of  which 
law  we  may  guess  at,  when  we  learn  from  Bracton  that  the  reason 
of  this  was  because  many  boroughs  had  a  particular  custom,  which 
enabled  the  burgesses  to  make  wills  of  land ;  and  where  that  pre- 
vailed, it  was  to  no  purpose  to  inquire  by  this  writ,  whether  the 
ancestor  died  seised.  He  says  that  the  freemen  of  London  ^  and 
burgesses  of  Oxford  could  make  wills  of  their  land,  as  of  a  chattel, 
whether  they  had  such  land  by  purchase  or  descent.  In  some 
places,  this  custom  was  confined  to  land  purchased.* 

We  have  seen  that  the  assize  of  mortauncestor  was  limited  within 
A  writ  de  con-  Certain  degrees,  and  lay  only  against  certain  persons, 
sanguimitate.  on  the  death  of  certain  persons,  beyond  which  recourse 
was  to  be  had  to  a  writ  of  right.  To  prevent  this,  in  questions  of 
seisin  which  could  be  proved  de  propria  visu  et  auditu,  there  had 
lately  been  contrived,  in  aid  of  this  assize,  the  writ  de  consanguini- 
tate,  which  was  to  determine  questions  of  possession  in  such  degrees 
and  persons  to  which  the  assize  did  not  extend  within  the  time  of 
limitation  prescribed  to  the  assize.  This  writ  lay  only  of  such 
things  as  the  deceased  died  seised  of  in  dominico  suo,  ut  de  fcedo, 
and  not  those  he  died  seised  of  ut  de  mero  jure;  it  being  designed 
to  go  only  upon  the  possession,  to  avoid  the  hazard  of  the  duel,  and 
of  the  great  assize.  As  this  writ  came  in  the  place  of  the  assize, 
and  had  for  its  object  the  seisin  of  the  ancestor,  there  was  every 
reason  why  it  should  pursue  the  nature  of  its  original,  as  nearly  as 
possible.  It  therefore  observed  the  time  of  limitation  in  the  old 
writ,  and  was  confined  to  the  same  persons  to  which  that  was. 
Thus,  though  this  writ  exceeded  the  degrees  of  the  assize,  as  it 
extended  to  the  grandfather,  great-grandfather,  and  higher  in  the 
ascending  line;  and  in  the  descending,  to  the  grandson,  great- 
grandson,  and  lower;  it,  nevertheless,  did  not  lie  between  such 
persons  as  the  assize  did  not,  as  between  co-heirs  and  the  like; 
according  to  the  rule,  inter  quascunque  personas  locum  habet  assisa 
infra  suos  limites,  inter  easdem  locum  hahet  consanguinitas ;  and 
vice  versd.s  And  if  the  time  exceeded  the  limitation  in  a  writ  of 
mortis  antecessoris,  the  writ  of  consanguinity  would  not  hold,  as  the 
demandant  could  not  by  possibility,  at  such  a  length  of  time,  prove 
the  seisin  de  visu  et  auditu  propria,  but  only  aliend,  that  is,  of 
the  father  of  the  witness,  who  saw  it,  and  enjoined  his  son  to  witness 

1 1"""*-  5o  ^-  I  K**  ""'^'  182.  3  Barrows  Londim. 
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it  thereafter,  whicli  sort  of  testimony  could  only  be  received  in  a 
writ  of  righil 

This  was  the  origin  and  the  nature  of  the  writ  de  consanguinitate, 
the  form  of  which  was  as  follows : — Prcecipe  A.  quod  juste  et  sine 
dilatione  reddat  B.  terrain,  dc,  cum  pertinentiis  in  villa,  &c.,  de 
qua  G.  consanguineus  (or  it  might  be  expressed  specially,  as  avus, 
or  nejpos)  ipsius  B.  cujus  hceres  ipse  est,  fuit  seisitus  in  dominico 
suo,  ut  defoedo,  die  quo  obiit,  ut  dicit.  Et  nisifecerit,  &  B.  fecerit 
te  securum,  &c.,  tunc,  dtc.  dec.  After  the  essoins,  and  both  parties 
appeared  in  court,  the  demandant- was  to  propound  his  intentio  in 
this  way :  B.  petit  versus  A .  tantam  terram  cum  pertinentiis  in 
tali  villa,  utjus  suum,  et  unde  talis  consanguineus  suus,  cujus  Tiaeres 
ipse  est,  fuit  seisitus  in  dominico  suo,  ut  de  foedo,  die  quo  obiit; 
et  de  ipso  tali  descendit  jus  prcedictm  terrm  cuidam  todi  JUio  et 
hceredi :  and  thus  he  was  to  deduce  the  descent,  as  in  a  writ  of 

.  right,  down  to  himself;  and  then  add,  ei  quod  tale  sit  jus  suum,  et 
quod  talis  consanguineus  ita  fuit  seisitus,  offer t,  &c.,  he  made  an 
offer  to  prove:  to  which  the  tenant  answered  in  this  way:  Et  A. 
venit,  et  defendit  jus  suum,  (kc,  et  dicit,  qudd  non  debet  ad  Jioc 
hreve  respondere,  quod,  &c.^  which  scrap  of  pleading  may  be 
noticed,  as  well  for  illustrating  the  action  we  are  now  upon,  as  to 
give  the  first  instance  that  occurs  of  the  formal  parts  of  a  record ; 
many  such  will  present  themselves  before  we  have  done  with  this 
reign.  It  must  be  remembered  that  Bracton  says  this  action  was 
an  assize,  and  might,  like  others,  be  occasionally  turned  into  a 
jury.  All  those  exceptions  might  be  made  to  it  which  lay  in  the 
assize  of  mortauncestor. 

It  is  statied  as  a  question  by  Bracton,  whether  this  writ  could, 
by  means  of  the  narratio,  or  counting  upon  it,  be  turned  into  a 

•  writ  of  right,  as  a  writ  of  entry  might;  as  for  instance,  if  the 
demandant  in  a  writ  de  consanguinitate,  in  counting  his  descent,  et 
unde  talis  consanguineus  suus  obiit  seisitus  in  dominico  suo,  ut  de 
foedo,  should  then  add,  et  de  jure ;  this,  Bracton  says,  would  be 
going  from  the  possession  to  the  proprietas :  for  in  saying,  talis 
obiit  seisitus  in  dominico  suo,  ut  de  foedo,  the  jus  possessionis  only 
was  brought  in  question ;  and  when  he  adds,  de  jure,  he  brings 
likewise  in  judgment  the  jus  proprietatis,  which  made  the  jus 
duplicatum,  or  d/roit  droit.^  But  as  the  writ  de  consanguinitate 
was,  in  its  nature,  only  a  possessory  remedy,  the  demandant,  by 
counting  of  the  mere  right,  would  go  beyond  the  design  of  it ;  and 
therefore  the  writ  would  be  destroyed,  and  the  party  have  no 
remedy  left  but  the  writ  of  right.  Again,  by  the  same  reason,  a 
writ  of  right  could  not,  by  the  way  of  counting,  be  turned  into  a 
writ  de  ccmsanguinitate,  as  a  person  who  had  once  commenced  a 
suit  upon  the  right,  with  effect,  could  never  go  back  to  an  action 
upon  the  possession  only.  But  a  writ  of  entry,  as  it  was  in  jure 
proprietutis,  might  sometimes  become  a  writ  of  right,  on  account 

1  Bract.  281.  =*  Ibid.  "  Vide  ante,  320. 
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of  the  entry  being  too  ancient  to  be  proved  praprio  vim  et  atiditu : 
and  again,  a  writ  of  right  might  become  a  writ  of  entry,  when  the 
entry  could  be  proved  propria  visu  et  avditu.  But  of  this  we  shall 
have  occasion  to  say  more  hereafter.! 

An  assize  of  mortauncestor  did  not  lie  for  a  right  of  common,  of 
the  seisin  of  an  ancestor ;  in  lieu  of  it,  therefore,  a 
permi  a .  ^^.^  ^^  quad  permittat  had  been  formed :  Pnecipe, 
dtc,  qimd,  &c.,  pekmittat  talem  habere  communiam  pastures,  &c, 
de  qua  talis  pater,  or  avwnculus,  or  consanguineus,  cujtts  hceres  ipse 
est,fuit  seisitus  defoedo  tanqjuam  pertinente,  &c.  And  in  like  man- 
ner for  a  successor :  Praecipe,  dec,  quod,  &c.,  permittat  A.  rectorem 
talis  ecclesice,  &c.  These  two  writs  were  possessory,  as  well  as  the 
former;  and  the  mere  right  could  not  be  discussed  in  them.  2  They 
were  likewise  always  determined  by  a  jury,  and  not  in  the  way  of 
an  assize. 

There  was  a  writ  which  partook  of  the  nature  of  an  assize  of 
mortis  antecessoris  and  of  novel  disseisin,  to  summon  a  person 
ostendendum  quo  warranto  se  teneat  in  tantd  terra,  &c.,  quam  A. 
pater  ipsius  B.  recuperavit  versus  eundem  C,  &c.,  et  de  qua  fuit 
seisitus  ut  de  foedo,  die  quo  obiit,  &c.    The  like  in  case  of  a  common.  ^ 

It  was  not  the  practice  to  allow  damages  to  be  recovered  in  an 
assize  of  mortauncestor,  which  Bracton  laments  as  an  encourage- 
ment to  chief  lords  to  commit  waste  and  destruction  on  lands  which 
they  seized  at  the  juncture  of  a  tenant's  death.  We  have  before 
seen  that  a  chief  lord  was  more  commonly  an  object  of  this  assize 
than  persons  of  any  other  description.* 

The  next  and  last  remaining  assize  was  the  assisa  utriLm,  to  try 
,  whether  a  fee  was  lay  or  ecclesiastic.  5  But  before  we 
enter  upon  this,  let  us  turn  back  for  a  while,  and  review 
these  assizes,  in  the  first  mention  of  them  by  Glanville,  and  as  they 
were  now  treated  by  Bracton.  This  proceeding  was  in  Grlan villa's 
time  called  recognitio;  and,  in  speaking  of  the  remedies  upon 
seisin,  he  enumerates  the  recognitions  then  in  use  in  the  following 
way : — There  were,  says  he,  the  recognition  de  morte  ardecessaris  ; 
that,  de  ultima  prcesentatione ;  that,  uirUm  aliquod  tenementum  sit 
fcedum  ecclesiasticum  vel  laicum ;  that,  utrUm  aliquis  jfuerit  seisitus 
de  aliquoUbero  tenemento  die  qua  obiit,  ut  de  foedo,  vel  ut  de  vadio; 
that,  utriim  aliquis  sit  infra  mtatem  vel  plenam  habuerit  cetatem ; 
that,  utrum  aliquis  obierit  seisitus  de  aliquo  libera  tenemento,  ut  de 
foedo,  vel  ut  de  ivardd;  that,  utrikn  aliquis  prcesentaverit  uLtimam 
personam  ad  ecclesiam,  occa^ione  foedi  vel  wardee.  These  he  speaks 
of  by  na.me ;  and  then  adds,  "  and  if  any  similar  questions  (as 
many  might)  arise  in  court  during  the  presence  of  the  parties, 
it  was  often  awarded,  as  weU  by  consent  of  parties  as  by  the 
advice  of  the  court,  to  decide  the  controversy  by  a  recognition:" 
and  then  he  mentions  the  recognition  de  novd  disseisind.^ 

?  ?.'?f'i  ?F  ''•■  2^-  I  ^1^-  ^%  ^?!  ''■  „       '  "^-  285-  •  Vide  ante,  178. 
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Thus  did  Grlaaville  consider,  not  only  all  those  above  specified, 
but  all  possible  recognitions  had  by  consent  of  parties  upon  the 
same  footing,  of  the  same  nature,  and  attended  with  the  same  legal 
consequences :  as  they  were  all  recognitions,  so  were  they  all 
assizes;  those  terms  being,  at  that  time,  convertible.  We  have 
before  observed,  that  a  recognition  taken  by  consent  of  parties  was 
afterwards  called  a  jurata,  and  that  a  distinction  arose  between  an 
assize  and  a  jury  (a).  In  consequence  of  this,  many  of  the  issues 
which  in  Glanville's  time  were  tried  by  an  assize,  were  now  tried 
by  a  jury ;  and  of  all  those  assizes  enumerated  by  him,  there 
remained  at  the  time  of  which  we  are  writing  only  that  of  novel 
disseisin,  ultimoi  prcesentationis,  mortis  antecessoris,  and  this  assisa 
utrum.  The  first  three  of  these  survived,  no  doubt,  because  they 
were  remedies  by  which  property  might  be  recovered,  being  attended 
with  compulsory  writs  of  execution  and  the  like ;  and  therefore,  as 
they  were  continued  for  the  same  purposes  for  which  they  were 
framed,  they  retained  their  original  appellation,  with  their  original 
use;  while  the  others,  being  to  try  issues  which  were  of  little 
importance,  except  when  connected  with  some  principal  question 
of  right,  and  which  now  might  be  tried  by  a  jury,  or  by  the  assize 
in  the  cause  turned  into  a  jury,  went  out  of  practice  as  original 
assizes,  if  indeed  they  ever  have  been  such.  And  it  is  to  be  won- 
dered how  the  assisa  utrum  escaped  the  same  fate,  having  nothing 
in  it  like  an  original  commencement  of  a  suit,  but  seeming  to  be 
rather  calculated  for  the  trial  of  an  incidental  question,  not  of 
importance  except  as  it  was  involved  in  some  other. 

In  later  times,  those  who  wanted  to  account  for  these  actions 
being  denominated  assizes,  have  usually  said  that  they  were  called 
so,  because  the  jurors  were  summoned  in  the  first  instance  by  the 
original  writ,  which  did  not  happen  in  any  other  action.  How  far 
this  might  be,  strictly  speaking,  a  reason  for  the  appellation,  after 
what  has  here  been  said  of  the  history  of  assizes  and  juries,  the 
reader  may  form  some  judgment. 

To  return  to  the  assisa  utrHm.  This  assize  is  said  by  Bracton 
to  have  multum  possessionis  et  juris,  which  is  more  than  could  be 
said  of  any  other,  as  it  determined  both  the  possession  and  the 
right ;  for  there  could  be  no  question  raised  about  the  right  after 
this  assize,  though  the  person  who  had  mx)re  right  might,  notwith- 
standing, contest  his  claim  upon  the  merum  jus.     In  this  assize, 

(a)  The  author  appears  to  have  been  misled  by  diflferent  words  which  meant  the 
eame  thing  in  substance,  only  for  different  purposes.  The  recognition  seems  to  be  on 
the  main  question,  but  it  was  to  be  by  twelve  jurors,  who  were  to  be  summoned  to 
say  whether  the  plaintiff  was  entitled  ;  apd  as  they  gave  their  verdict  on  their  own 
knowledge,  they  were  said  to  recognise,  and  it  was  called  a  recognition ;  but  Glauville 
calls  them  jurors.  Thus,  he  says,  that  in  a  writ  of  mort  d'ancestor  twelve  men  are 
to  be  chosen  to  make  the  recognition,  and  the  proceedings  came  to  an  assize  ;  and 
when  the  assize  is  taken,  he  says,  if  the  jurors  decide  for  the  demandant,  judgment 
is  given  for  him  (lib.  xiii.  u.  7).  So  elsewhere  :  "  If  no  exception  be  taken  in  court, 
on  account  of  which  the  assize  ought  to  cease,  the  recognition  shall  proceed,  and  the 
seisin  shall,  on  the  oaths  of  the  twelve  jurors,  and  according  to  their  verdict,  be 
adjudged  "  (c.  11).     Thus  it  is  clear  that  assize  was  simply  trial  by  jury. 
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recognition  was- to  be  made,  whether  the  tenement  in  question  was 
the  lay  fee  of  the  tenant,  or  was  held  in  Uberd  eleemosynd,  belong- 
ing to  some  ehui-ch.  This  assize,  says  Bracton,  might  be  brought 
either  by  a  layman  or  clerk ;  and  so  the  practice  had  been  estab- 
lished in  the  time  of  the  famous  justice  Pateshall,  though  he  after- 
wards himself  altered  his  opinion,  and  held  it  would  only  lie  in  the 
person  of  a  rector.  But  in  the  time  of  Bracton,  they  returned  to 
the  practice  first  established  by  Pateshall,  and  it  was  held  good 
both  for  clergy  and  lay.  This  writ  belonged  only  to  rectors  of 
parish  churches,  and  not  to  vicars. 

The  writ  in  this  assize  was  much  the  same  as  in  Glanville's  time, 
only  it  was  returnable  before  the  justices  ad  primam  assisam.  In 
this  assize,  the  tenant,  whether  clerk  or  lay,  might  vouch  to  warranty, 
as  in  the  assize  of  mortis  antecessoris.  This  assize  would  not  he  of 
land  given  to  cathedral  and  conventual  churches,  though  given  in 
liberam  puram,  etperpetuam  eleemosynam;  the  reason  was,  because 
the  gift  was  not  to  the  church  solely,  but  also  to  a  person,  to  be 
held  as  a  barony ;  as,  Deo  et  ecclesice  tali,  et  priori,  et  monachis 
ibidem,  Deo  servientibus,  or  episcopo  tali,  <&c. ;  and  therefore  such 
persons  might  have  all  those  remedies  which  laymen  might,  as  writs 
of  novel  disseisin,  of  entry,  and  of  right ;  and  consequently  were  not 
to  avail  themselves  of  a  remedy  devised  merely  for  a  parson  claim- 
ing land  in  right  of  his  church,  and  who  could  claim  no  otherwise: 
for  in  cases  of  parochial  churches,  gifts  were  considered  not  as  made 
to  the  parson  but  to  the  church.  This  assize,  like  others,  might  be 
turned  into  a  jury ;  and  it  may  be  noted  here,  that  in  all  assizes, 
when  the  assize  passed  in  modwm  assisce,  the  entry  on  the  roll  was, 
assisa  venit  recognitura,  &c.;  when  in  modum  jwatce,  th.e  entry 
was  conformably  ywra to  venit  recognitura,  &c. 

It  may  be  observed  that,  besides  this  assize,  a  parson  might  have 
many  remedies  to  which  laymen  were  entitled.  ■  He  might  have  an 
assize  of  novel  disseisin,  and  a  writ  of  entry ;  an  assize  of  mortaun- 
cestor,  from  the  nature  of  the  parson's  estate,  could  not  be  brought 
by  him.  If  a  writ  of  right  was  brought  against  a  parson,  he  might, 
like  another  person,  vouch  to  warranty,  and  then  the  suit  would  go 
on  between  the  demandant  and  the  warrantor  to  the  duel,  or  the 
great  assize.  But  if  he  had  no  warrantor,  and  had  some  one  who 
could  testify  c?ej3?-qpno  visu  etauditu,  then,  says  Bracton,  he  might 
put  himself  upon  a  jury  to  try,  utrilm  terra  petita  sit  libera  elee- 
mosyna,  &c.,  an  laicum  fcedum,  dc,  as  if  a  layman  had  originally 
brought  the  assisa  utrum  ;  which  is  a  very  happy  and  pointed  in- 
stance of  the  remark  we  made  before  concerning  the  issues,  formerly 
triable  by  assizes,  being  devolved  on  juries.  If  he  chose  to  defend 
himself  by  the  duel  or  great  assize  for  want  of  some  witness  de  pro- 
pria visu  et  audiiu,  he  might  do  it  from  the  necessity  of  the  case, 
provided  he  had  licence  from  the  ordinary  and  the  concurrence  of 
his  patron.  If  land  fell  to  his  church  by  escheat,  there  was  a  writ 
for  the  rector  to  recover  it: — Prcecipe  qudd,  dc,  reddat.tali  rectori, 
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(&c.,  quam  ch/mat  esse  Jus  ecclesice,  et  quae,  (Soc,  reverti  debet,  tan- 
quam  eschceta. 

As  this  assize  determined  the  right  as  well  as  the  seisin,  it  was 
made  a  question  by  some,  whether  a  conviction  would  lie  against 
the  jurors  ;  and  Bracton  was  clear,  from  some  determinations  in 
this  reign,  that  it  would,  if  the  assize  was  taken  in  modum  assisce, 
and  if  the  writ  of  conviction  was  prayed  before  a  long  interval  had 
passed  from  the  taking  of  the  assize.  A  conviction  had  been 
denied  where  sixteen  years  had  elapsed.^ 

As  we  have  gone  through  all  the  assizes  now  in  use,  it  follows 
that  something  should  be  said, on  the  conviction  or  .   . 

attaint,  as  it  was  called  in  latter  times,  for  perjury,  to  Of  conviction, 
which  the  recognitors  were  liable  if  they  swore  falsely.  This  is 
treated  very  shortly  by  Glanville,  who  only  mentions  the  punish- 
ment ;  and  from  the  passage  where  he  speaks  of  it,  one  might  be 
led  to  think  it  belonged  only  to  the  great  assize.  2  We  shall  find 
that,  on  the  contrary,  though  in  Glanville's  time  it  might  lie  in  the 
great  assize  as  well  as  others,  yet  now  it  lay  in  all  others,  but  not  in 
the  great  assize. 

When,  therefore,  the  jurors  in  any  of  the  foregoing  assizes  had 
sworn  falsely,  and  so  committed  perjury,  they  might  be  convicted 
of  that  perjury  by  the  person  who  had  lost  by  the  assize  (a).  And 
that  might  be  effected  several  ways :  either  by  the,  oaths  of  twenty- 
four  other  jurors,  or  out  of  their  own  mouths  by  the  examination 
of  the  judge,  without  recourse  to  the  jury  of  twenty-four,  or  by 
their  own  free  confession,  in  which  they  acknowledge  their  offence, 

(a)  The  Mirror  saya,  after  mentioning  the  county  court,  "  The  other  inferior  courta 
are  the  courts  of  every  lord  of  the  fee,  and  in  which  they  have  cognizance  of  debtd, 
covenanta,  and  such  small  thinga  which  pasa  not  forty  shillings  in  value,  and  also  of 
trespasses  and  forfeitures  of  the  fees  between  the  lord's  plaintiffs  and  the  tenant's  de- 
fendants, et  e  contra"  (c.  1,  a.  15).  And  elsewhere  it  is  said,  "  If  rent-suit  or  other 
service  be  in  arrear  to  the  lord  of  the  fee,  the  tenant  is  not  diatrainable  by  his  move- 
able goods  ;  but  it  behoveth  to  summon  the  tenants,  to  save  their  deposits  ;  and  if 
they  appeared  at  the  summons,  then  by  the  award  of  the  suitors  their  lands  are  to  be 
seized  into  the  lord's  hands  till  they  justify  themselves.  And  if  the  lord  have  not  a 
proper  court  nor  suitors,  or  hath  not  power  to  do  justice  to  his  tenants,  then  the 
same  may  be  done  in  the  county  or  hundred  or  in  the  king's  court,  by  a  writ  of  cus- 
toms and  services  and  other  remedial  writs.  And  if  the  tenant  hath  not  anything  to 
acquit  himself,  the  lord  may  seize  his  land  "  (o.  2,  s.  10).  "  If  any  of  the  parties  say 
that  the  jurors  have  made  a  false  oath,  or  any  jury,  an  action  of  the  attaint  lieth, 
which  is  to  be  tried  by  twenty-four  jurors,  so  that  every  fajae  witness  be  attainted  by 
two  jurors  "  {Mirror,  c.  3,  s.  33).  Here  will  be  observed  the  principle  on  which  the 
attaint  rested,  viz.,  that  the  jurors  were  witnesses  of  their  own  knowledge,  so  that  if 
their  verdict  was  untrue,  it  must  have  been  wilfully  so  ;  for  if  they  did  not  know, 
they  had  no  business  on  their  oaths  to  say  one  iSfay  or  the  other.  If  they  say  on  their 
oaths  what  they  did  not  know  to  be  true,  was  in  effect  the  same  as  if  they  said  what 
they  knew  not  to  be  true.  It  is  said  in  the  Mirror  as  to  the  original  trial,  "  The 
usage  is  that  the  affirmative  party,  in  aid  of  the  court,  cause  the  nearest  credible 
neighbour  to  appear  as  witness,  so  that  there  be  twelve  men  at  least  of  the  jury  (of 
ancient  time  ordained  to  be  of  the  assize),  of  which  if  two  men  are  by  false  verdict 
of  them  and  of  the  other  jurors,  or  if  by  good  examination  of  all  the  jurors  to  one 
assent  it  sufficeth  "  [Ihid. ) 

I  Bract,  from  285  b.  to  288.  '  Vide  ante,  107. 
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and  put  themselves  on  the  king's  mercy;  and  in  these  different 
cases,  the  penalty  was  accordingly  different. 

If  they  were  to  be  convicted  by  another  jury,  it  was  first  to  be 
seen  how  many  jurors  were  in  the  assize  (for  they  were  not  always 
the  same  number) ;  each  juror  was  to  have  at  least  two  to  convict 
him ;  and  the  jurors  on  the  conviction  were  to  be  at  least  of  as 
good  condition,  if  not  better,  than  those  on  the  assize. 

When  it  was  in  agitation  to  proceed  to  conviction  in  this  manner 
it  was  first  to  be  considered  who  was  in  fault,  whether  the  judge  or 
the  jurors ;  for  which  purpose  the  .record  was  in  the  first  place  to 
be  inspected,  for  if  the  judge- should  not  have  diligently  made  that 
examination,  which  it  was  his  duty  to  do,  he  himself  might  have 
negligently  left  occasion  of  perjury  to  the  jurors,  and  thus  both 
would  be  in  fault ;  perhaps  it  might  lie  with  one  of  them  only.  By 
the  record  it  would  also  appear  whether  the  assize  was  taken  in 
modum  assises  or  in  modum  juratce.  If  in  the  former  way,  the 
jurors  were  to  try  whether  the  verdict  was  true  or  false  ;  if  it  was 
true,  then  it  remained  in  force ;  if  false,  the  jurors  were  to  be  punished 
for  their  false  swearing.  According  to  Bracton,  a  distinction  was 
made  between  a  verdict  that  \fasfalsum,  and  one  which  was  called 
fatuum :  as  for  instance,  if  they  gave  their  verdict  generally,  and  it 
was  not  true,  then  it  was  what  they  properly  called  _;^feMm ;  but  if 
they  gave  a  reason  together  with  their  verdict,  and  it  was  not  true, 
this  was  called  veredictum  fatuum,  being  only  a  wrong  conclusion 
of  the  jurors,  and  so  rather  a  false  reasoning  than  a  false  swearing. 
The  judge  might  sometimes  go  contrary  to  the  verdict  of  the  jurors 
when  they  spoke  the  truth  and  gave  their  reason  for  so  doing.  If, 
in  such  case,  he  knowingly  deviated  therefrom,  the  fault  lay  with 
him. 

If,  upon  view  of  the  record,  it  appeared  that  the  jurors,  having 
declared  themselves  obscurely,  had  not  been  properly  and  diligently 
examined  by  him,  or  had  answered  his  interrogatories  not  fully  or 
doubtfully,  or  seemed  to  have  been  misled  by  some  mistake,  or  to 
have  spoken  the  truth  only  in  part,  in  such  cases,  the  remedy  was 
by  certificate  and  not  by  conviction ;  the  certificate  being  a  proceed- 
ing whose  object  was  to  render  certain  and  true  that  which  was 
before  dubious,  erroneous,  and  uncertain  (a) :  of  this  we  shall  say  more 
hereafter. 

In  order  to  the  conviction,  as  we  before  said,  it  must  first  be- seen, 
whether  the  assize  was  taken  in  modum  assisce  or  in  modum  juratce. 
When  the  complainant  or  demandant  propounded  his  intentio  and 

(a)  Here  again  it  is  observable  bow  closely  tbe  Mirror  follows  Bracton,  from  wbom 
all  this  is  taken.  "  If  jurors  have  obscurely,  or  doubtfully,  or  not  sufficiently  given 
their  verdict  in  any  action  or  exception,  or  any  of  the  parties  be  grieved  thereby, 
there  is  a  remedy  by  a  commission  of  certificate,  to  make  the  jurors  come  again ;  and 
the  parties  who  are  the  plaintiffs  ought  to  have  under  the  seat  of  the  judge,  the  pro- 
ceedings of  the  plea  before  it,  apd  to  show  the  defect  and  the  offence  of  the  juror  ; 
in  which  case,  if  the  judges  by  examination  find  it  doubtful,  the  doubt  is  to  be  re- 
duced to  certainty,  and  the  obscurity  to  clearness,  and  the  error  to  truth,  and  so  the 
first  judgment  is  to  be  redressed  "  (c.  iv.  s.  27). 
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maintained  all  the  articles  of  the  writ,  and  the  tenant  excepted  to 
both,  by  denying  them  in  part  or  in  the  whole,  the  complainant  was 
then  to  prove  them  by  the  assize:  and  as  this  was  in  modum  assisce, 
a  conviction  would  lie.  But  where  the  exception  was  of  such  a 
kind  that,  admitting  both  the  matter  of  the  writ  and  the  intentio, 
yet  it  destroyed  the  action  as  a  covenant  or  the  like,  then  the  assize 
was  taken,  as  has  been  often  before  mentioned,  in  modum  juratce, 
and  the  conviction  would  not  lie.  Yet,  if  the  assize  was  taken  in 
the  absence  of  the  tenant,  and  they  found  such  matter  as  would 
have  been  good  subject  of  exception  to  the  action,  as. a  covenant, 
for  instance,  or  the  like ;  then  the  assize  being  taken  in  modum 
assisce,  a  conviction  would  lie.i 

A  conviction,  as  we  before  said,  lay  in  all  assizes  except  the 
great  assize ;  and  the  reason  given  by  Bracton  why  it  did  not  lie 
there  is,  because  when  the  tenant  had  the  choice  between  the  duel 
and  the  assize,  and  he  had  voluntarily  betaken  himself  to  the  latter, 
he  should  not  be  allowed  to  reject  their  determination  any  more 
than  when  a  person  had  chosen  to  put  himself  on  a  jury; 2  and 
therefore  a  conviction  which  was  with  a  view  to  overthrow  and 
question  such  determination,  was  denied  in  both  cases.  However, 
there  was  an  exception  in  favour  of  the  king,  for  when  a  jury  had 
found  anything  against  the  king,  Bracton  says,  that  there  might,  in 
some  cases,  be  a  conviction.  There  was  no  conviction  for  damages, 
but  the  remedy  in  case  of  excessive  damages  was  by  certificate. 
The  same  persons  who  brought  an  assize,  or  against  whom  it  was 
brought,  might  have  a  conviction ;  and  it  was,  in  general,  to  be 
heard  before  the  judge  who  tried  the  assize,  he  being  best  able 
to  judge  of  the  truth  thereof. 3  The  authority  to  take  an  assize 
was  thought  eo  nomine  to  carry  with  it  that  of  taking  convictions 
^nd  certificates,  without  which  an  assize  might  sometimes  not  be 
completely  taken ;  therefore  it  was,  that  a  conviction  was  to  be 
statim  et  recenter  after  the  caption  of  the  assize ;  and  it  could  not 
be  had  at  a  distance  of  time  but  by  the  special  command  of  the 
king.* 

The  writ  of  conviction  was  to  the  following  effect : — 8iA.  fecerif, 
&c.,  tunc  summxmeas,  cfec,  24  legates  milites  de  vicineto  de  villa,  (&c., 
quod  sint  coram  justitiariis  nostris  ad  primam  assisam,  &c.,  recog- 
noscere  si  talis,  (&c.,  disseisivit,  &c.,  as  in  the  writ  of  assize  ;  unde 
A.  queritur,  quod  juratores  assisce  novce  disseisins  quae  inde  sum- 
monita  fwit  et  capta  inter  eos  coram  justitiariis  nostris  ultimo 
itinerantibus  in  comitatu,  (&c.,  falsum  fecerunt  sacramentum.  Et 
interim  diligenter  inquiras,  qui  fuerunt  juratores  illius  assisce,  et 
eos  habeas  ad  prcef.  assisam  coram  prce/.,  &o.  Et  summoneas  B. 
quod  sit,  (&c.,  auditurus  illam  recognitionem,  &c.^  If  nothing  could 
be  objected  against  this  inquiry  when  the  jury  appeared,  they  were 
sworn,  not  as  an  assize  but  as  other  juries: — "Hear  this,  ye  justices, 

'  Bract.  288  b.  289,  290.  "  Vide  ante,  335.  ^  Bract.  290  b. 

<  Ibid.  291.  «  Hid, 
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that  I  will  speak  of  that  which  you  require  of  me,  on  the  part  of 
our  lord  the  king,"  &c.  Then  the  judge  proceeded  to  charge  the 
jurors  as  in  other  cases.  The  entry  upon  the  roll  was  thus : — 
Jurata  viginti  quatuor  ad  convincendum  12  venit  recognitura,  si  A. 
injuste  et  sine  judicio,  &c.,  according  to  the  form  of  the  writ:  and 
then  the  narratio  followed : — Et  unde  talis  queritur,  qmd  j'uratores 
talis  assisce  captce  coram  justitiari  is,  <i:c.,/alsum  inde/ecerunt  sacra- 
mentum,  ed  quod  dixerunt  quod  prcedictus  talis  disseisivit  talem 
injuste,  dsc,  and  so  on  through  the  narratio  and  exception,  if  any.i 
Upon  this  writ  of  conviction  it  may  be  remarked,  as  a  reason  why 
it  should  not  lie,  when  the  assize  was  taken  in  modum  jurata,  that 
the  form  of  the  original  writ  in  the  assize  was  so  inserted  as  to 
confine  the  inquiry  to  the  articles  of  that  writ ;  2  whereas  the  point 
tried  by  the  assize  in  modum  juratce  was,  generally,  something 
collateral  to  the  writ  which  arose  upon  the  pleading. 

As  these  twenty-four  could  not  be  convicted  if  they  spoke  falsely, 
and  as  the  consequences  of  a  conviction  would  be  very  penal  to  the 
twelve,  great  care  was  taken  to  examine  the  jurors  diligently  as  to 
all  the  circumstances  upon  which  they  meant  to  proceed.  If  there 
was  a  difference  of  opinion  amongst  them,  they  might  be  afforced 
like  the  assize.  If  they  were  still  doubtful,  or  declared  plainly  that 
they  knew  nothing  of  the  matter,  things  were  left  to  remain  as  they 
were.  If  they  confirmed  what  the  twelve  had  done,  the  judgment 
was  entered  thus : — Consideratum  est,  quod  12  j'uratores  benhjura- 
verunt,  et  qubd  tenens  remaneat  in  seisind,  et  querens  -custodiatur, 
to  be  redeemed  by  some  heavy  pecuniary  penalty.  If  they  found  , 
against  them,  the  entry  was,  Consideratum  est,  qudd  prcedicti  12 
j'uratores  mxdh  juraverint,  et  qttdd  querensrecuperet  seisinam  suam, 
et  elle  tenens  in  misericordid,  et  juratares  (if  they  were  present) 
custodiantur,  if  not  capiantur.  If  the  twelve  had  not  been  unani- 
mous in  their  verdict,  the  twenty-four  might  convict  those  who 
were  on  the  wrong  side,  and  acquit  the  others.^  After  the  verdict 
of  the  twenty-four,  there  issued  writs  of  execution  either  to  confirm 
the  former  seisin  or  to  alter  it.^ 

The  punishment  of  the  convicted  jurors,  though  in  substance  the 
same,  is  more  particularly  stated  by  Bracton  than  by  Glanville.5 
They  were  to  be  thrown  into  prison ;  their  lands  and  goods  were  to 
be  taken  into  the  king's  hands,  till  they  were  ransomed  at  the  king's 
pleasure ;  they  were  to  be  branded  with  perpetual  infamy  ;  to  lose 
the  legem  terrce,  so  as  never  more  to  be  received  as  jurors  (being, 
as  they  then  called  it,  no  longer  othesworth)  nor  witnesses.  A 
difference  was  made  between  the  offence  of  jurors;  for  those  who 
swore  salvo  visu,  not  having  made  it ;  those  who  were  added  to  the 
assize  at  the  time  of  taking  it,  who  could  not  possibly  have  made 
it ;  those  who,  soon  after  the  taking  of  the  assize,  had  signified  a 
wish  to  amend  what  they  had  done,  and  put  themselves  on  the 

1  Bract.  292.  '  Ibid.  291  b.  3  JUd  292  b. 

<  Ibid.  292  b.,  293.  '  Vide  ante,  131. 
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king's  mercy  ;^   all  such,  were  not  to  be  branded  with  infamy, 
though  they  were  to  suffer  the  other  part  of  the  judgment. 

This  was  the  manner  of  proceeding  if  there  was  no  exception 
offered  to  the  conviction.  The  exceptions  that  might  be  offered 
were  many.  One  was,  if  the  person  who  recovered  in  the  assize 
had  not  had  seisin  according  to  the  verdict ;  another  was,  if  the 
person  serving  the  conviction  had  made  a  disseisin  of  the  identical 
land  in  question.  It  seems  that  a  conviction  was  often  prosecuted 
not  out  of  any  hopes  of  convicting  the  twelve  and  recovering  seisin, 
but  merely  to  extinguish,  or  at  least  defer  payment  of,  the  miseri- 
cordia  due  in  the  assize.^ 

Having  said  this  much  of  convictions,  it  remains  to  show  what 
was  the  nature  of  a  certificate,  which  was  the  other  ^.  ,.„  , 
method  of  re-considering  the  decision  of  the  jurors  in 
assize,  and  which  was  sometimes  an  introduction  to  the  former. 
The  writ  to  summon  jurors  ad  certijicandum  was  of  the  following 
import: — Prcecipimus  tibi,  qubd  habeas  coram  justitiariis,  &c., 
corpora  A.  B.  C,  &c.,  recognitorum  novcs  disseisince  summonitce,  et 
captce  coram,  &c.,  ad  ceetificandum  prmfatos  justitiarios  nostras, 
&c.,  de  Sacramento  quod  inde  fecerunt.  Et  interim  prcedictum 
tenementum  in  manum  nostrum  cape,  &c.  Prcecipimus  etiam  quod 
habeas,  &c.,  corpus  talis  ad  audiendum  inde  considerationem  curiae, 
&c.  A  certificate  was  sometimes  heard  in  order  the  better  to 
understand  the  record  in  assize,  and  after  that  it  might  be  thought 
proper  to  resort  to  a  conviction.  If  the  twenty-four  were  doubtful 
or  obscure  in  delivering  their  verdict,  there  might  also,  after  all, 
be  a  certificate  of  their  record.^  A  conviction  might  be  brought 
by  the  heir,  if  the  ancestor  died  after  the  caption  of  the  assize.* 

We  have  before  taken  notice  of  the  lenity  shown  to  such  jurors 
as  wished  to  amend  the  false  verdict  they  had  once  given.  This 
had  the  effect  of  taking  off  some  of  the  consequence  of  their  perjury. 
To  this  it  may  be  added,  that  the  jurors,  of  right,  might  change 
their  verdict  before  judgment  was  given ;  but  afterwards,  the  only 
remedy  was  to  proceed  against  them  in  a  conviction.^ 

As  we  have  now  done  with  assizes,  and  are  proceeding  to  such 
actions  as  were  triable  by  jury  and  otherwise,  it  may  of  Sifferent  , 
be  proper,  before  we  enter  upon  this  part  of  our  subject,  *™is- 
to  say  a  few  words  on  the  different  trials  now  in  use :  which,  though 
apparently  very  similar,  were  so  essentially  distinguished  as  to 
make  it  necessary  to  attend  to  each  of  them  with  accuracy. 

It  must  be  observed  that  there  were  assizes  of  which  enough  has 
already  been  said,  juries;  inquisitions,  or  inquests;  and  purgations; 
as  when  a  crime  was  imputed  to  any  one,  a  purgation  amounted  to 
.a  proof  of  his  innocence.  Besides  these,  says  Bracton,  there  was  a 
defence  or  denial  opposed  to  a  presumption  raised,  which  depended 
neither  on  a  jury,  nor  an  inquisition,  nor  a  purgation,  but  it  was 

1  Bract.  292  b.  '  Ibid.  ^  Ibid.  293  b,  294. 

*  Ibid.  '  Ibid.  296. 
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when  a  person  averred  something,  et  inde  producit  sectam  ;  upon 
which  there  followed  a  defence  contra  sectam  or  a  g'wasz-proof  op- 
posed to  the  presumption  raised  by  the  secta.  Such  defence  against 
a  secta  was  called  a  defence  per  legem,  and  consisted  sometimes  of 
a  greater  number  of  persons  and  sometimes  of  less  in  different  cases. 
"We  have  before  seen  the  regulation  which  had  been  made  by  Magna 
Charta  upon  this  head.i  What  was  the  nature  of  this  secta  and  of 
this  defence  or  denial,  with  the  instances  in  which  they  were  both 
recurred  to,  wUl  be  seen  more  particularly  in  the  sequel.  2  For  the 
present,  let  it  suffice  to  say,  that  in  all  cases  of  obligations,  contracts, 
and  stipulations,  arising  from  the  voluntary  consent  and  engage- 
ments of  men,  as  in  covenants,  promises,  gifts,  sales,  and  the  lite, 
where  a  secta  was  produced,  which,  upon  examination,  induced  a 
presumption  only,  he  against  whom  the  complaint  was  made,  might 
defend  himself  per  legem  ;  that  is,  he  might  produce  double  the 
number  of  persons  which  had  been  in  the  secta  to  swear  for  him, 
for  when  they  exceeded  the  secta  in  number,  they  induced  a  stronger 
presumption,  and  the  stronger  presumption  always  overbalanced  the 
less.  But  if  the  complainant  had  a  proof  (for  it  must  be  observed, 
that  the  secta  was  only  a  presumption,  not  a  proof),  as  instruments 
and  sealed  charters,  there  could  be  no  defence  per  legem  opposed 
to  such  proofs.  If,  therefore,  the  instrument  was  denied,  the  credit 
of  it  was  to  be  proved  per  patriam,  et  per  testes  ;  it  being  a  com- 
mon issue  for  a  person  to  put  himself  super  patriam,  et  testes  in 
cartd  nominates.^  Again,  a  person  was  not  allowed  this  defence 
per  legem  in  cases  of  evident  and  notorious  trespass. 

We  shall  now  begin  to  speak  of  such  actions  as  were  triable  in 
Dower  unde  One  or  Other  of  these  ways.  The  action  of  dower  unde 
nihil.  nihil  habet  and  the  writ  de  recto  of  dower,  were  the  two 
remedies  still  in  use  to  recover  dower,  and  seem  to  be  considered 
by  Bracton  exactly  in  the  same  light  in  which  they  are  placed  by 
Grlanville.  The  method  of  conducting  them  is  more  minutely 
described  by  Bracton,  who  also  makes  observations  concerning 
them,  which  are  well  worthy  of  notice. 

The  writ  unde  nihil  was  said  to  be  brought  in  the  king's  court 
originally,  and  there  only,  because,  should  a  question  arise,  whether 
the  demandant  was  lawfully  married,  no  one  could  write  to  the 
bishop  to  try  the  marriage  but  the  king  or  his  justices.  The  writ 
unde  nihil  was  at  this  time  made  returnable,  sometimes  coram 
Justitiariis  nostris  apud  Westmonasteriumj  sometimes  coram  justi- 
tiariis  nostris  ad  primam  assisam,  cUm  in  partes  iUas  venerint.^  If 
the  party  summoned  did  not  come  at  the  appointed  day,  nor  essoin 
himself,  the  land  was  taken  into  the  king's  hands,  as  in  defaults  in  a 
writ  of  right;  and  if  he  essoined  himself  at  the  first  day,  and  another 
being  appointed,  he  made  default,  then  also  his  land  was  taken  so 
that,  in  both  cases,  whether  the  default  was  before  appearance  or 

Vide  ante,  248.  »  Bract.  290  b.  » Ibid.  315  b.  *  nid.  296  b. 
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after,  the  woman  recovered  her  dower  hy  default,  either  by  the 
magnum  cape  or  parvum  cape.^ 

When  the  parties  appeared  in  court,  the  widow  was  to  propound 
her  intentio,  in  person  or  hy  attorney,  to  this  effect : — Hoc  vobis 
ostendit  B.  quoe  fuit  uocor  G.,  (&c.,  reciting  her  title  to  dower,  in 
pursuance  of  the  words  of  the  writ,  concluding  it  thus : — Et  si  hoc 
cognoscere  voluerit,  hoc  gratum  erit  ei;  et  si  non,  habet  sufficientem 
disrationationem  ;  or,  what  was  the  same,  and  indeed  the  more 
common  form,  et  inde  producit  sectam  sufficientem.  When  the 
demandant  had  thus  exhibited  her  intentio,  the  tenant,  might  de- 
mand a  view,  by  saying,  Peio  visum;  and  after  the  essoins  and 
delays  attending  that,  he  might  vouch  to  warranty,  or  answer  in 
person,  as  he  pleased."'' 

If  the  tenant  had  no  exception  to  the  writ,  then  he  might,  in  the 
next  place,  call  upon  the  demandant  to  produce  her  warrantor,  as 
was  the  practice  in  Glanville's  time ;  it  being  a  rule,  that  no  one 
should  answer  a  woman  concerning  her  dower,  unless  she  brought 
her  warrantor  to  show  what  right  he  had  to  the  other  two  parts ; 
and  again,  that  no  woman  should  answer  without  her  warrantor. 
And  therefore  it  should  seem,  says  Bracton,  that  as  the  son  of  a 
felon  could  have  no  right  in  the  two  parts,  the  widow  of  such  felon 
could  not  make  out  her  claim  to  dower  in  the  other  third ;  nor  could 
she  come  upon  the  chief  lord,  who  held  it  as  an  escheat  pro  defectu 
hceredis;  which  was  not  the  case  where  he  took  the  escheat  on  ac- 
count of  the  last  possessor  being  a  bastard,  and  so  not  having  any 
heirs,  for  then  he  came  in,  as  to  the  purpose  of  dower,  loco  hceredis  ; 
and  the  widow  could  claim  her  dower  against  him.  The  same 
might  be  said  of  an  assignee  of  the  fee,  who  being  in  loco  hceredis, 
dower  might  be  claimed  against  him.  3 

After  this  the  tenant  might  vouch  his  warrantor  ;  and  if  he  did 
so,  and  the  warrantor  did  not  appear  to  the  writ  of  sum.  ad  warrant. 
nor  essoin  himself,  so  much  of  his  land  was  taken  as  was  equivalent 
to  the  third  part,  by  a  cape ;  and  if  he  did  appear  after  this  distress 
(for  it  was  no  more),  the  widow  recovered  her  seisin  of  that,  and  he 
had  his  remedy  against  the  warrantor,  whom  he  vouched.* 

If  no  warrantor  was  vouched,  and  the  tenant  meant  to  answer  to 
the  action  himself,  he  might  advance,  by  way  of  exception  to  the 
action,  such  matter  as  would  entirely  defeat  the  claim  of  dower. 
One  great  exception  to  this  action  was,  that  the  demandant  and 
deceased  were  not  legitimo  matrimonio  copulata,  or  ne  unque 
decouples  in  loyal  matrimonie,  as  it  was  afterwards  called.  In  this 
case,  a  writ  issued  to  the  bishop,  commanding  him  to  try  such  ques- 
tion, as  a  matter  properly  belonging  to  his  cognizance.  Upon  this, 
the  bishop  summoned  the  tenant  to  appear,  and  then  proceeded  to 
hear  the  witnesses  produced  by  the  widow  and  him  ;  and  so  making 
an  inquisition  in  a  summary  way,  he  reported  whether  the  marriage 

'  Ihid.    The  distinction  between  the  magnum  and  parrom  cape  -will  be  explained 
when  we  come  to  speak  more  particularly  of  process. 
2  Bract.  297.  » /6id.  297  b.  *  ilid.  299  b.,  300. 
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was  lawful  or  not.  When  it  appeared  to  the  king  or  his  justices, 
by  the  bishop's  letters,  that  the  marriage  was  good,  then  there 
issued,  at  the  instance  of  the  demandant,  a  re-summons  to  the 
tenant.1  If  he  made  default,  his  land  was  taken  by  a  parvum 
cape;  to  which  if  he  made  no  appearance,  seisin  of  dower  was 
adjudged  to  the  demandant. 

If  the  tenant  admitted  that  the  demandant  was  espoused,  but 
pleaded  that  she  was  not  endowed ;  or,  that  she  was  espoused  and 
endowed,  but  not  ad  ostium  ecclesice ;  such  issues  were  to  be  tried 
in  the  king's  court,  and  not  in  foro  ecclesiastico ;  for  it  would  have 
been  as  improper  to  transmit  these  to  the  ecclesiastical  judge  to  be 
tried,  as  the  special  issue,  whether  a  person  born  before  marriage 
was  legitimate.  In  this  case,  therefore,  a  writ  of  inquiry  went  to 
the  sheriff  to  make  inquisition  of  the  fact  in  phno  comitatu :  2  for 
though  the  marriage  was,  in  such  case,  good,  as  far  as  concerned 
the  legitimacy  of  the  issue,  it  waff  not  so  as  to  give  title  to  dower.  3 

Suppose  all  the  above  circumstances  were  admitted,  and  the 
tenant  said  that  the  dower  was  given  in  a  different  manner  than 
stated  in  the  intentio  of  the  demandant ;  as  that  it  was  not  given 
in  any  particular  land  by  name,  but  only  the  third  part  generally ; 
how  was  this  to  be  proved?  In  the  first  place,  it  became  the 
widow  to  prove  her  intentio,  and  what  she  had  there  averred,  per 
avdientes  et  videntes,  who  were  present  at  the  espousals,  and  who  . 
were  ready  to  confirm  by  oath  what  she  said.  If  these  were 
examined,  and  they  agreed  in  what  they  said,  this  proof  was  abided 
by,  unless  the  tenant  had  some  stronger  evidence  to  prove  the  con- 
trary. Suppose  the  widow  had  no  proof,  nor  sufficient  secta,  nor 
even  an  instrument  to  support  what  she  had  declared  ;  then  judg- 
ment was  to  be  for  the  tenant,  though  he  had  neither  proof  nor  pre- 
sumption for  him,  because  he  was  already  in  possession  ;  yet  if  the 
widow  had  a  sufficient  secta,  and  the  tenant  only  his  own  voice,  he 
was  not  to  be  heard,  though  he  was  ready  to  put  himself  super 
patriam,  but  the  widow  immediately  recovered  by  force  of  the  secta. 

Again,  if  the  witnesses  (that  is,  the  secta)  were  produced  on  both 
sides,  and  those  on  one  side  declared  their  ignorance  of  the  matter, 
while  the  others  maintained  the  point  for  which  they  were  produced ; 
judgment  was  given  for  that  side,  as  the  one  where  the  truth  of  the 
matter  lay.  It  was  indispensably  necessary,  that  the  widow  should 
produce  a  secta,  or  her  demand  would  be  totally  void,  and  if  the 
witnesses  produced  proved  nothing,  or  acknowledged  that  they  were 
not  present  at  the  espousals,  or  knew  nothing  of  the  dower  or  en- 
dowment, then  the  claim  was  lost  for  want  of  proof,  and  judgment 
was  for  the  tenant  qudd  quietus  recedat. 

If  neither  side  had  any  proof,  nor  could  raise  a  presumption  by 
a  secta,  and  both,  in  the  words  of  Bracton,  de  veritate  ponunt  se 
SUPER  FAiTSLUMjprodefeciu  sectce,  vel  alterius  prohationis,  quam  ad 
manum  non  habuerint ;  then  there  issued  a  writ  of  venire  facias  to 

.  1  Bract.  302,  303.  «  Ibid.  303  b.  a  ihid.  304. 
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the  sheriff  in  this  form :  ^  ta/m  ex  ipsis,  qudm  ex  aliis  de  proximo' 
vicineto,  &c.,  venire  facias  coram  jusiitiariis,  <&c.,  duodecim  liberost,. 
dtc,  ad  recognoscendum,  (&c.,  siprcedictus  A.  die  quo  ipsam  B.  des<- 
ponsavit,  dotavit  earn  nom,inatim  de  tali  manerio,  dec,  vel  si  dotavi 
earn  de  tertid  parte  omnium  terrarum,  &c.,  ut  idem  D.  dicit,  quia 
tamprcedicti  B.  qudm  prcedictus  D.  posuerunt  se,  dtc.^  It  may  be 
here  observed,  that  the  issue,  whether  endowed  ad  ostium  ecdeaicBf 
was  tried  on  a  writ  of  inquiry  before  the  sheriff  inpleno  comitatu,; 
but  the  issue,  whether  special  or  general  endowment,  was  to-  be 
tried  before  the  justices  at  Westminster;  as  was  also  the  issue; 
whether  endowed  ex  assensu  patris,  or  not.^  Again,  the  issues, 
whether  the  husband  was  so  seised  as  to  be  able  to  endow,*  and 
'  whether  the  widow  had  received  any  part  of  her  dower ,s  were  tried 
on  a  writ  of  inquiry  before  the  sheriff.  The  reason  of  these  distinc- 
tions is  not  easily  discovered ;  and  perhaps  either  of  such  writs 
were  had  at  the  election  of  the  parties.  The  election  of  the  parties 
seems  to  have  directed  not  only  in  these  cases,  but  also  in  the  return 
of  original  writs,  which,  we  have  seen  were  sometimes  coram  jusii- 
tiariis at  Westminster,  and  sometimes  ad  primam  assisam,  without 
any  apparent  reason  for  such  a  variety.  They  were  sometimes 
made  in  the  alternative,  and  were  returnable  at  Westminster,  nisi 
justitiarii  prius  venerint  ad  assisam,  &g. 

In  consequence  of  the  statute  of  Merton,^  widows  were  to  recover 
damages  ;  and  therefore,  when  they  were  to  be  put  into  possession, 
the  writ  of  seisin  had  one  of  the  following  clauses  inserted  therein. 
After  seisinam  habere  facias,  they  added,  et  similiter  ei  sine  dilatione 
habere  facias  tot  marcas  qum  ei  in  eddem  curia  nostra  adjudicatce 
sunt  pro  damnis  suis,  qum  hdbuit  pro  injustd  detentione,  quam  prce- 
dictus  ei  fecit  deprcedictd  terrd,  et  dote  sua;  or  in  this  way,  et  de 
terris-  et  catallis  prcedicti  B.  fieri  facias  tot  denarios,  et  illos  sine 
dilatione  haberi  facias,  (&c. 

Thus  far  of  the  writ  of  dower  unde  nihil,  &c.,  commonly  called 
the  writ  of  dower.  If  a  person  did  not  recover  by  this  writ  of  right 
writ  all  she  was  entitled  to  for  dower,  recourse  was  then  »*  dower. 
to  be  had  to  the  writ  of  right  of  dower  ;  which  was  a  writ  close,  as 
they  called  it,  because  directed  to  the  warrantor  of  the  widow  where 
the  plea  was  to  be  heard ;  where  it  remained  till  that  court  was 
proved  de  recto  defecisse;  when  it  might  be  removed  into  the 
county  court,  and  so  to  the  superior  court,  as  other  writs  of  right. 

The  intentio  upon  this  writ  was  different  in  the  two  cases,  of  the 
widow  having  never  been  in  seisin  of  the  land  in  question,  and  of 
having  been  disseised  by  the  tenant.  The  conclusion  in  the  former 
case  was  et  unde  idem,  &c.,fuit  seisitus,  &c.,  ita  quad  me  inde  do- 
tare  potuit.  Et  si  hoc  vellet  cognoscere,  &c.,  as  before  in  the  writ 
unde  nihil.  Et  si  noluerit,  habeo  sufficientem  seciam.  In  the  latter 
the  conclusion  was,  talis  me  injmte  et  sine  Judicio  disseisivit,  et  quod 


1  Bract.  304. 

a  Ihid. 
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itafui  inde  dotata,  et  seisita  Jiaheo  sufficientem  disrationationem, 
videlicet,  talem  sectam,  et  talem.  Thus  this  differed  from  the  com- 
mon writ  of  right,  which  concluded  by  offering  to  deraign  the  matter 
per  corpus  talis  hominis.  Indeed,  it  widely  differed  from  that  writ 
in  both  the  above  instances  in  which  it  was  applied  ;  a  writ  of  right 
of  dower  was  for  the  recovery  of  a  life  estate ;  and  the  latter  form 
of  it  was  grounded  upon  a  disseisin  in  the  very  words  of  the  writ  of 
novel  disseisin :  and  accordingly,  in  this  action  there  was  neither 
the  great  assize  nor  the  duel,  nor,  consequently,  the  essoin  de  modo 
lecti;  all  which  were  only  in  the  proper  writ  of  right. 

When  the  intentio  was  thus  stated,  and  the  tenant  did  not  choose 
to  call  a  warrantor,  he  might  except  to  the  action  in  various  ways, 
and  conclude  his  exception  by  eit  inde  producit  sectann,  if  he  had 
any;  and,  if  there  was  occasion,  hj ponit  se  super  patriam ;  in 
which  last  case  the  truth  would  be  inquired  of  by  the  country. 
When  recourse  was  thus  had  to  the  country,  in  a  plea  depending 
in  the  county-court,  by  the  tenant  putting  himself  on  the  inquest, 
and  the  demandant  so  likewise,  Bracton  says,  some  might  doubt 
whether  that  court  had  power  to  proceed  to  take  the  inquest,  with- 
out some  special  authority ;  but  he  thinks  the  sheriff  had  that  and 
every  other  authority  by  force  of  the  words  in  the  original  writ, 
nisi,  &c.,  hoefecerit,  tunc  vicecomes  hocfaciat,  tfcc,  and  as  in  other 
writs  of  right  he  might  proceed  to  take  the  duel,  and  in  writs  of 
justicies  to  try  by  jury,  so  he  might  take  the  inquest  in  this  writ.^ 
The  reason  of  the  above  doubt  does  not  seem  easy  to  be  accounted 
for. 

In  Grianville  there  is  no  mention  of  admeasurement  of  dower,  but 
where  the  land  all  lay  in  one  county.  It  had  now  become  the 
practice,  where  the  land  lay  in  several  counties,  for  the  admeasure- 
ment to  proceed  in  the  king's  court ;  and  for  all  the  lands  to  be  ex- 
tended and  valued,  as  well  the  two-thirds  as  the  third  claimed  in 
dower,  and  for  such  extent  and  valuation  to  be  transmitted  to  the 
justices.  Where  the  land  lay  only  in  one  county,  the  old  writ  was 
directed  to  the  sheriff ;  upon  which  there  was  the  process  of  cape, 
in  case  of  default ;  and  the  complainant  stated  his  intentio,  with  an 
inde  producit  sectam;  to  which  there  were  exceptions,  and  the  , 
matter  was  at  length  tried  as  in  other  actions.2 

As  a  woman  had  not,  what  they  called,  the  proprietas,  but  only 

Of  waste.  *^®  "®®  ^^^  enjoyment  of  the  land  for  her  life,  she  was 
not  to  commit  waste,  destruction,  or  exile  upon  the  free- 
hold ;  and  therefore,  in  taking  such  reasonable  estover  as  was  allowed 
her  in  the  woods,  for  the  purposes  of  building,  firing,  and  enclosure, 
she  was  to  be  careful  not  to  exceed  such  liberty :  and  if  she  did  not 
listen  to  the  remonstrance  of  the  heir,  or  person  who  had  right, 
there  might  issue  a  writ  of  qudd  nan  permittat  to  the  sheriff ;  being 
a  sort  .of  injunction,  or  prohibition,  not  to  permit  the  widow  quod 
faciat  vastam  c  i  terris  quas  tenet  in  dote,  &c.,  ad  exJieeredatimem 

'    raot.  313  b.  a  ma,  314,  315. 
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ipsus,  &c.  And  if  she  did  not  obey  the  injunction  communicated 
to  her  by  the  sheriff,  she  was  attached  by  a  writ :  Pone  per  vadium 
et  salvos  plegios,  <&c.,  quod  sit  coram  nobis  vel  Justi.tiariis  nostris, 
&c.,  ostensura  quare  fecit  vastum,  cfcc,  contra prahibitionemnostram, 
cfec.  And  if  she  did  not  appear  at  the  day,  the  regular  process  of 
attachment  would  issue,  with  a  permission,  if  she  pleased,  to  have 
one  essoin  de  malo  veniendi  after  the  first  attachment ;  after  which, 
and  the  appearance  of  both  parties,  the  complainant  stated  his 
intentio,  the  same  as  in  other  actions.  Talis  queriiur,  ut  amicus 
talis,  quod  cum  talis  mulier  teneat  in  villd  &c.,  tantam  terram 
nomine  dotis,  tale  fecit  vastum,  et  tahm  destruationem,  &c.,  boscum 
et  servos  vendidit,  gardinum  exfirpavit,  &c.,  ad  exhceredationem  talis 
hceredis  ad  val&ntiam  tanti,  et  indeproducit  sectam,  &c.  This  was 
the  nature  of  the  intentio.  To  this  the  widow  might  answer  as 
follows :  Et  talis  mulier  venit,  ei  defendit  vastum,  venditionem,  et 
exilium  contra  talem,  et  sectam  suam :  et  quod  nihil  inde  vendidit, 
nee  aliquid  tale  fecit  ad,  exhceredationem  talis  hceredis,  &c.  She 
might  acknowledge,  qvdd  domus  vetustojte  corruerit,  (fee,  and  si  de 
bosco  cepit  aliquid,  non  cepM  ibi  nisi  rationabile  estoverium,  &c., 
and  then  conclude,  et  quod  nihil  ampliOs  cepit,  nee  alio  modo,  pormt 
se  super  patriam :  for  she  could  not  defend  herself  per  legem,  says 
Bracton,  because  when  an  injury  was  done  to  any  corporeal  thing, 
which  was  manifest  to  the  view  of  everybody,  a  person  was  not 
permitted  to  deny  it  in  that  way,  lest  the  oath  of  his  secta  might 
go  to  prove  the  contrary  of  that  which  was  evident  to  everybody's 
senses;  and  therefore  he  recommends,  that  in  this  action  there 
should  always  be  a  regular  view;  land  then  the;damage  also  might 
be  ascertained  with  some  exactness.! 

If  a  woman  was  convicted,  by  verdict,  of  making  waste  and  de- 
struction in  woods,  the  penalty  to  be  inflicted  on  ,her  was,  that  she 
.  should  in  future  be  so  restrained  as  not  to  ibe  permitted  to  take 
even  her  reasonable  estover  but  by  the  view  of  the  foresters  of  the 
heir :  and  in  some  cases,  the  court  would  appoint  a  forester ;  for 
which  purpose  a  writ  had  been  framed,  and  is  .to  be  seen  in 
Bracton.^ 

Waste  might  be  committed,  not  only  by  a  tenant  in  dower,  but 
by  a  tenant  for  life,  and  by  a  guardian.  If  a  tenant  for  life 
exceeded  the  measure  prescribed  to  a  reasonable  estover,  he  went 
beyond  what  he  was  entitled  to  ;  and  so  far  encroached  upon  the 
proprietors;  and  was,  therefore,  guilty  of  waste,  unless  the  waste 
was  too  small  to  be  worth  an  inquisition.  Of  what  magnitude  it 
ought  to  be,  to  become  an  object, of  judicial  inquiry,  depended,  says 
Bracton,  upon  the  custom  of  particular  places.^  A  guardian  com- 
mitting waste  was  to  lose  the  custody  of  the  land,*  to  make  amends 
in  damages,  and  be  in  misericordid  regis;  which  was  different 
from  the  penalty  on  a  tenant  in  dower.  In  case  of  waste  by  a 
guardian,  they  proceeded  as  before  stated  of  waste  committed  by  a 

1  Bract.  315  b,  316.  '  Ibid.  '  Ibid.  316  b.  *  Vide  ante,  236. 
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tenant  in  dower ;  by  a  writ  of  qvM  non  permittat;  and  after  that 
by  attaoliment.1 

Of  these  terms,  wmte,  desi ruction,  and  exile,  the  two  first  signified 
the  same  thing ;  but  exilitiin  meant  something  of  a  more  enormous 
nature  ;  as  spoiling  the  capital  messuage  ;  prostrating  or  selling 
houses  ;  prostrating  and  extirpating  trees  in  an  orchard,  or  avenue, 
or  about  any  house :  all  these  were  considered,  says  Bracton,  ad 
maximam  de/ormitatem ;  and  as  they  either  drove  the  inhabitants 
away,  or  had  a  tendency  so  to  do,  they  were  called  exilhtm.'^ 

If  the  heir  aliened  the  two-thirds  of  the  land,  and  attorned  the 
service  of  the  dowress ;  and  if  he  afterwards,  on  the  death  of  the 
tenant  in  dower,  intruded  himself,  or  if  any  stranger  did  so,  the 
vendee  might  have  a  writ  of  entry,  grounded  upon  such  intrusion.^ 

We  shall  now  treat  more  fully  of  writs  of  entry,  which  have  been 

Of  writs  of  so  often  alluded  to  in  the  foregoing  pages.  As  ques- 
entry.  tions  of  possessiou  were  determined  by  assizes  and  recog- 
nitions, questions  de  proprietate  were  decided,  says  Bracton,  in  writs 
of  enti'y  by  a  jury,  upon  the  testimony  and  proof  of  those  who  could 
prove  the  case  de  visu  suoproprio  et  aiidifu.  This  was,  where  any 
one  claimed  his  own  proper  seisin,  or  that  of  his  ancestor,  which  seisin 
he  had  demised  to  some  one  for  a  term  of  years,  or  for  life,  and  which, 
of  course,  after  that  term,  should  revert  to  him ;  in  which  case,  he 
could  not  have  an  assize  of  novel  disseisin  to  recover  it,  because  he 
had  not  suffered  a  disseisin ;  nor  an  assize  of  mortauncestor, 
because,  if  the  term  had  been  for  life,  the  ancestor  could  not  be 
said  to  have  died  seised  in  his  demesne  as  of  fee,  while  another  had 
the  freehold  j  though  indeed  he  might,  if  the  term  had  only  been 
for  years. 

And  this  action  lay  not  only  against  the  person  himself  who  had 
the  term,  but  against  all  those  who  had  an  entry  within  the  deqrees 
and  the  time  limited  to  this  action.  This  action  was  allowed  within 
the  third  degree  of  kindred,  and  within  such  time  as  could  be  testi- 
fied de  propria  visu  et  auditu.  It  held  not  only  in  the  above 
case,  but  where  a  person  had  his  entry  ^er  alium,  who  was  seised 
in  right  of  some  other,  and  so  aliened ;  as  where  a  canon  aliened 
without  assent  of  the  chapter,  a  wife  without  assent  of  her  husband, 
a  husband  without  assent  of  his  wife,  and  the  like ;  it  held  also 
against  those  who  gained  their  entry  through  the  medium  of  a 
guardian,  or  bailiff  only,  who  had  no  right  to  alien. 

The  most  general  form  of  a  writ  of  entry  was  that  which  sup- 
posed the  person  against  whom  it  was  brought,  to  have  holden  the 
land  ad  terminum  qui  prceteriit :  upon  which  writ  there  might  be  a 
narratio,  containing  such  special  matter  as  constituted  the  merits 
of  the  case.  The  following  was  the  form  of  this  writ :  Prcedpe  A. 
qtiddjusth  et  sine  dilatione  reddat  B.  tantHm  terroe  cum  pertinenUis 
in  villd,  &c.,  quod  idern,  B.  ei  dimisit  ad  terminum  qui  prjcteeiit, 
ut  dicit ;  et  nisi  fecerit,  et  B.  fecerit  te  securum  de  clamore  suo 
1  Braot.  317.  « lUd.  316  b.  »  md.  317  b. 
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prosequendo,  tunc  sum.  per  hon.  mm.  prcef.  A.  quod  sit  coram  jiistv- 
timriis  nostris  ad  primam  assisam,  dim  in  partes  illas  venerint, 
ostensurus  quare  nonfecerit,  &c.^ 

The  process  upon  this  writ  was  the  same  as  on  a  writ  of  right ; 
except  that  the  tenant  who  might  have  the  essoin  de  malo  veniendi, 
could  not  have  that  de  malo  lecti,  unless  the  writ  of  entry  was  turned 
into  a  writ  of  right  by  the  narraUo,  or  counting  upon  it,  propter 
longissimum  ingressum,  on  account  of  such  a  length  of  entry  as 
could  not  be  proved  visu  proprio  et  auditu,  but  only  by  that  of 
some  one  else.  If  it  was  reasonable  that  when  this  writ  of  entry 
became  a  writ  of  right,  it  should  have  all  the  consequences  attend- 
ing that  writ,  whose  nature  it  had  assumed  by  the  manner  of 
counting ;  so  likewise,  on  the  other  hand,  when  a  writ  of  right  was 
turned  into  a  writ  of  entry,  as  happened  not  unfrequently,  it  entirely 
ceased  to  be  a  writ  of  right  in  all  respects,  and  there  was  no  longer 
therein  the  essoin  de  malo  lecti.^ 

Before  more  is  said  concerning  the  change  of  a  writ  of  entry  into 
a  writ  of  right,  and  of  a  writ  of  right  into  a  writ  of  entry,  the  reader 
must  recollect  that  the  writ  of  entry  has  already  been  spoken  of  as 
an  invention  since  the  time  of  G-lanville ;  and  was  contrived,  no 
doubt,  to  avoid  the  necessity  of  recurring  to  the  duel  and  great 
assize,  whose  determination  could  never  afterwards  be  re-considered. 
Thus  this  new  writ  was  framed  in  the  nature  of  that  for  which  it 
was  to  be  an  occasional  substitute ;  and  so  great  an  affinity  was 
still  discernible  between  them,  that  we  see,  in  these  and  many 
other  instances  they  were  convertible,  that  is,  either  of  them  might 
become  the  other  to  all  intents  and  purposes.  How  that  was 
eflfected,  will  be  rendered  clearer  by  a  few  instances. 

When  it  was  attempted  to  convert  a  writ  of  right  into  a  writ  of 
entry  by  the  counting,  and  the  demandant  said,  that  he  was  ready 
to  prove  it  by  a  jury;  yet  it  was  in  the  election  of  the  tenant 
whether  he  would  put  himself  upon  the  jury  to  try  the  entry,  be- 
cause he  had  three  remedies :  for  he  might  either  defend  himself 
by  the  duel,  or  put  himself  upon  the  great  assize  to  try  the  right, 
or  upon  a  jury  to  try  the  entry.  Thus,  as  it  was  at  the  option  of 
the  tenant  to  choose  which  of  these  he  pleased,  the  writ  of  right  was 
not  changed  into  a  writ  of  entry  (notwithstanding  the  counting), 
till  the  tenant  had  chosen  to  put  himself  on  a  jury  to  try  the  entry ; 
as  for  instance,  if  a  writ  of  right  was  brought  containing  the  words 
necessary  to  include  the  jus  merum ;  and  then  there  was  added 
this  clause :  Et  in  qua/m  non  habet  ingressum  nisi  per  talem  ante- 
cessorem  suum,  qui  terram  illam  ei  dimisit  ad  cerium  terminum, 
&c.,  though  these  were  words  perfectly  proper  to  bring  in  question 
the  entry,  and  though  it  was  within  the  time  to  prove  ii  proprio  visu 
et  auditu;  yet  a  writ  of  right  would  not,- by  so  doing,  become  a 
writ  of  entry,  but  would  continue  as  it  was,  unless  the  tenant  volun- 
tarily put  himself  upon  a  jury  to  try  the  entry.3 

I  Bracton,  317  b.,  318.  «  Ibid.  318.  » Ibid.  318  b. 
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A  writ  of  entry  was  sometimes  changed  into  a  writ  of  right,  not 
by  choice,  as  in  the  above-mentioned  change,  but  throngh  neces- 
sity ;  either  propter  longissimum  ingebssum,  the  great  distance  of 
time  at  which  the  entry  was  alleged,  or  prropter  donum  et  feoffa- 
mentum.  That  was  called  lortgisdmus  mgressus,  which  could  not 
be  proved  propria  vim  et  auditu,  but  was  obliged  to  be  proved  by 
tradition  ;  as  de  vim  et  auditu  patris,  who  enjoined  his  son  to 
give  testimony  thereof :  in  which  case,  out  of  necessity,  from  the 
want  of  proof,  the  tena,nt  was  forced  to  put  himself  upon  the  great 
assize,  or  defend  himself  by  duel.  Thus,  suppose  an  entry  was 
laid  so  far  back  as  the  time  of  Henry  II.  or  later,  yet  so  as  not  to 
be  within  the  limitation  of  a  writ  of  mortauncestor ;  as  suppose 
thus:  M  unde  A.  non  hciiet  ingresmm  nisi  per  B.  qui  non  nisi 
custodiam  inde  hahuit,  (&c.,  and  then  was  added,  et  unde  prcedietus, 
d:c.,fuit  seisitii  in  dominico  mo,  ut  defoedo,  et  jure  tempore  talis 
regis  capiendo  inde  expktia,  &c.,  et  de  tali  descendit  jus,  d;c.,  as  in 
a  vsT-it  of  right ;  in  this  case,  the  tenant  was  obliged  to  put  him- 
self upon  the  great  assize,  or  defend  himself  by  duel,  for  want  of 
other  proof :  but,  would  the  distance  of  time  allow  it,  he  might,  if 
he  chose,  have  put  himself  upon  a  jury  to  try  the  entry.^ 

Thus  far  for  the  change  propter  longissimum  ingresmm,  or  the  an- 
tiquity of  the  entry.  The  other,  propter  donum  et/eoffamen  turn,  was, 
where  a  feoffment  was  opposed  to  the  entry,  which  might  be  stated 
in  this  manner  by  the  tenant :  De/endit  talem  ingresswm,  et  dicit, 

?udd  hahuit  ingresmm  per  antecessorem  ilium  (de  cujus  seisind  idem 
^etrus  petiit  terrain  illdrn)  qui  de  terra  illd  feoffavit  eum  tenendum 
pro  hormgio  et  servitio  suo,  et  qudd  tale  fuit  jus  suum  per  feoffa- 
mentum  et  non  per  talem  ingresmm  ponit  se  in  magnam  assisam; 
upon  which  the  assize  proceeded  to  try  the  issue,  whether  the 
tenant  had  more  right  to  hold  the  land  for  the  homage  and  service 
by  reason  of  the  feofflnent,  or  the  demandant  to  hold  it  in  demesne.2 
To  return  from  this  digression  upon  the  reciprocal  changes  of 
writs  of  entry  and  writs  of  right ;  and  to  go  on  with  the  manner  of 
proceeding  in  a  writ  of  entry.  The  process,  as  was  before  said, 
was  the  same  as  in  the  writ  of  right,  and  therefore  need  not  be 
particularly  noticed  in  this  place.  When  both  parties  appearec";, 
the  demandant  was  to  begin  by  stating  his  intentio.  If  he  wi  t 
only  a  tenant  for  life,  he  was  to  claim  the  land,  ut  jus  meum  pos- 
sessorium ;  if  in  fee,  ut  hcereditatem;  and  then  go  on,  in  quam 
taUs  non  hdbet  ingressum  nisi  per  talem,  dsc.  To  this  the  tenant 
might  answer  by  denying  the  right  of  the  demandant  per  talmi,_ 
and  say,  that  he  had  not  an  entry  j?er  faZem  mentioned  in  the  writ, 
but  per  alium  talem  ;  and  of  that  he  might  put  himself  upon  an 
inquest.  It  appears  from  Bracton  that  this  inquest  might  be 
taken  before  the  sheriff',  and  the  custodes  placitorum  coronce  inpleno 
comitatu;  and  then  there  issued  a  writ  of  inquiry  to  the  sheriff;  or 
it  might  be  coram  nobis,  or  coram  justitiariis  nostris  apud  West- 

1  Bract.  318  b.  ^  76id.  319. 
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monasterium :  and  in  that  case,  there  was  a  writ  of  venire  facias, 
as  it  is  since  called.^  Whether  this  matter  was  to  be  tried  before 
the  sheriff,  or  before  the  justices,  depended  probably  upon  the 
return  of  the  original  writ,  which  we  have  seen  had  sometimes  the 
one,  and  sometimes  the  other  return ;  or  it  might  perhaps  be  at 
the  option  of  the  party  to  choose  the  sheriff;  or  the  justices  might 
reserve  only  such  questions  as  were  thought  to  be  of  great  diffi- 
culty, to  be  tried  at  the  bar  of  the  court :  but  that  in  a  commune 
placUum  the  jurors  should  be  summoned  to  try  such  an  issue 
coram,  nobis,  seems  very  pai'ticular,  and  not  easily  to  be  accounted 
for.2  When  a,prcecipe  was  returnable  before  the  justices  assigned, 
the  issue  was,  most  probably,  tried  before  them  also  ;  and  probably 
it  rested  merely  on  the  option  of  the  demandant  whether  the  origi- 
nal writ  should  have  the  one.or  the  other  return.  It  was  not  unusual 
to  cause  a  jury  which  had  been  summoned  before  the  justices 
assigned,  to  be  removed  into  the  superior  court  at  Westminster ; 
for  which  purpose  there  issued  a  special  venire  facias;  and  if  the 
jurors  made  default,  a  habeas  corpfira  recognitorum,  which  had  some- 
times a  clause  directing  the  sheriff  to  fill  up  what  vacancies  had 
happened  among  the  jury  by  death  or  otherwise.3 

We  have  above  supposed  that  the  issue  went  to  a  jury  to  be 
tried;  but  before  this,  it  was  necessary  that  both  parties  should 
take  such  steps  to  prove,  or  raise  a  presumption  in  support  of  their 
allegations,  as  was  required  in  other  actions  determinable  by  jury. 
The  intentio  was  not  in  this,  any  more  than  in  other  actions,  to  be 
taken  on  the  simplex  loquela,^  of  the  demandant :  he  must  produce 
proof,  if  he  could ;  or,  if  he  could  not,  he  must  raise  a  presumption 
by  a  secta,  which  was  open  for  the  other  side  to  defend ^er  legem.  If 
the  demandant  had  neither,  the  tenant  had  no  need  to  answer  the 
action  at  all,  and  the  writ  was  lost ;  unless,  says  Bracton,  as  some 
thought,  he  might,  and  ought  de  graticL  justitiariorum,  to  be 
assisted  by  a  jury  of  the  country  (a).  But  this  was  to  be  only  upon 
some  good  cause  being  shown :  either  that  the  instruments  on  which 
he  relied  for  proof  of  the  matter  were  lost ;  or  that  he  had  them  not 
at  hand,  or  could  not  get  them  without  difficulty,  to  make  use  of  on 
that  occasion.  In  such  cases,  it  seems,  the  court  would  direct  the 
matter  to  be  tried  by  a  j  ury ;  and  another  day  would  accordingly 
be  given  to  the  parties.5 

(a)  "  It  '  suitors  '  of  the  manor  or  the  hundred  were  tenants  of  one  or  other  of  the 
parties,  it  was  recognised  as  a  good  cause  for  the  removal  of  the  case  info  the  king's 
court,  which  could  award  the  venue  to  be  not  of  the  county  generally,  but  of  some 
other  vill  or  hundred,  so  as  to  exclude  any  from  the  particular  place  in  question  ; 
as  it  was,  if  the  case  came  into  the  county  court,  the  case  might  come  befdre  some 
of  the  suitors  of  that  very  hundred  or  manor  whom  it  was  desired  to  exclude 
{Tear-£ook,  3  Henry  VI.,  39).  So,  if  the  case  interested  a  corporation,  or  some  per- 
son who  was  lord  of  the  hundred,  or  the  hundred  itself,  the  case  would  be  removed 
into  the  king's  court,  and  the  jury  be  directed  to  come  from  another  hundred,  not 
from  the  county  at  large  (Year-JBook,  15  Edward  IV.  c.  3  ;  22  Edward  IV.  3  ;  31 
Assize,  19.     Trial  per  frais,  109). 

1  Bract.  319  a.  b.  '  Vide  amte,  244.     Magna  Charta. 
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If  the  parties  did  not  go  to  issue  in  the  above  way,  it  was  be- 
cause the  tenant  chose  to  except  to  the  action.  The  exceptions  he 
might  make  were  many :  he  might  say,  that  some  one  else  had 
more  right  than  the  demandant ;  that  another  made  the  demise, 
and  not  the  person  named  in  the  writ ;  that  the  term  was  not  ex- 
pired ;  or,  if  it  was  expired  as  far  as  limited  by  one  instrument, 
that  it  had  been  enlarged  by  another,  which  he  then  exhibited ;  that 
the  time  exceeded  the  limitation  in  a  writ  of  mortauhcestor,  and 
therefore  the  proof  would  be  defective.  These  and  numberless 
other  exceptions  might  be  taken.l  The  tenant  might  vouch  to 
warranty  the  person  per  quern  he  had  his  entry,  and  that  warrantor 
might  vouch  another ;  and  so  on,  to  the  fourth  degree,  but  not  be- 
yond. 

The  writ  of  entry  lay  properly  only  against  a  freeholder ;  that  is, 
one  who  had  an  estate  for  life,  or  in  fee,  or  in  fee-farm,  and  such 
only  was  considered  as  properly  tenant.  However,  in  truth,  says 
Bracton,  if  this  writ  was  brought  against  a  farmer,  it  would  not 
fail,  for  he  might  call  his  warrantor ;  and  if  he  defended  him,  the 
farmer  would  retain  his  usufruct :  if  not,  he  might  have  his  resort 
to  the  warrantor,  as  far  as  his  usufructuary  interest  went ;  and  the 
warrantor  over  against  his  warrantor,  as  far  as  his  freehold  interest 
was  concerned  (a).  Notwithstanding  what  Bracton  here  says  con- 
cerning a  farmer,  he  afterwards  lays  it  down  most  positively,  in 
conformity  with  what  was  said  above,  that  a  writ  of  entry  would  not 
lie  against  one  who  held  for  a  term  of  years,  because  he  did  not 
hold  the  freehold  in  demesne,  but  only  the  usufruct ;  and  much 
less  would  it  lie  against  a  tenant  from  year  to  j'ear.2 

The  writ  of  entry  ad  terminum  qui  prceteriit,  which  we  have 
Different  kinds  hitherto  been  speaking  of,  lay  for  that  person  who  had 

thereof.  .  himself  made  the  demise :  when  it  was  brought  by  the 
heir  of  the  demisor,  it  was  altered  accordingly ;  as,  in  quod,  dec, 
non  habet  ingressum  nisi  per  takm,  cui  talis  pater,  or  whoever  the 
ancestor  might  be,  illud  dimisit  ad  terminum  qui  prceteriit,  d:c.^ 

Thus  were  writs  of  entry  varied  according  to  the  circumstances 
of  the  case  upon  which  they  were  founded ;  and  some  of  them 
received  appellations  from  the  effective  words  in  the  writ.  One 
was  afterwards  called  a  cui  in  vita  ;  which  was  brought  by  a  widow 
when  her  husband  had  made  a  gift  of  her  inheritance.  This  writ 
was  in  the  following  form:  Prcecipe,  &c.,  qudd,  &c.,reddat  tali, 

(a)  The  tenant  might  pray  in  aid  a  third  party.  Thus,  in  =■■  writ  of  entry,  when 
the  demandant  alleged  that  the  tenant  only  entered  under  one  G.,  who  had  wrong- 
fully disseised  the  demandant ;  and  the  third  party,  G.,  could  come  forward  and 
show  that  he  had  the  reversion  in  fee,  and  pray  to  be  allowed  to  defend  his  right 
(Year-Book,  3  Edward  II.  c.  64).  It  was  a  great  principle  of  the  common  law,  carried 
out  by  a  statute  of  Edward  I.,  not  to  allow  the  right  to  the  inheritance  to  be  debated 
and  decided  in  the  absence  of  the  party  entitled  to  it,  if  he  chose  to  appear  and  defend 
it.  After  the  lapse  of  centuries,  the  same  great  principle  of  procedure  still  prevails 
and  applies ;  and  thus  the  present  practice  to  let  in  the  landlord  to  defend  an  eject- 
ment, which  Lord  Mansfield  in  his  time  traced  to  this  ancient  doctrine  of  the  com- 
mon law  ;  so  enduring  is  a  principle  founded  on  substantial  sense  and  reason. 

1  Bract.  320  b.    ■  '  Ibid.  321.    Vide  ante,  302,  303.  s  Bract.  321. 
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qucsfuit  uxor  talis,  d;c.,  quam  chmut  esse  jus  et  hcerediiatem  mam^ 
et  in  quam  prcedictus  talis  non  habet  ingressum  nisi  per  prced. 
quondam  virum  suum,  qui  illud  ei  dimisit,  cm  ipsa  in  vita  sua 
CONTRADICBEE  nou  potuit,  &c.^  The  usual  answer  to  this  action 
was,  that  the  wife  appeared  on  such  a  day  personally  in  the  king's 
court,  and  there,  of  her  free  will  and  consent,  granted  and  con- 
firmed the  gift  made  by  the  husband;  for  proof  of  which  the 
record  thereof  was  to  be  inspected,  where  there  ought  to  be  special 
mention  made  that  the  woman  consented :  upon  such  consent,  says 
Bracton,  a  chirographum  was  made,  which,  together  with  the 
record,  was  now  vouched;  for  it  was  a  rule,  that  the  record, 
without  a  chirographum  would  not  bar  the  widow's  action.  In 
other  words,  this  was  a  plea  of  a  fine.  If  a  gift  by  the  husband 
was  what  they  called  voluntary,  it  was  not  valid  without  the  above 
circumstance  of  the  woman's  consent  signified  in  court :  but  if  the 
gift  had  been  made,  as  they  called  it,  in  causa  honestd  et  necessarid, 
as  to  a  son,  or  with  a  daughter  in  marriage,  then  it  was  binding 
upon  the  wife  without  these  solemnities.  2 

Again,  in  case  of  a  voluntary  alienation  of  the  wife's  land  by  the 
husband,  if  she  died  before  him,  then  the  son  who  was  her  heir 
might  have  a  writ  of  entry  in  the  following  words :  In  quam  non  habet 
ingressum  nisi  per  talem  virum  ipsius  talis,  cujus  hceres  ipse  est,  qui 
illam  ei  vendidit  in  vita  sua  cui  prcedicta  talis  in  vita  sud  contra- 
dicere  non  potuit,  (&c.^  If  a  second  husband  aliened  the  wife's 
dower  by  her  first  husband,  she  might,  after  his  death,  have  a  writ 
of  entry,  quam  clamaf  esse  rationabilem,  &c.,  et  in  quam  prcedictus 
talis  non  habet  ingressum  nisi  per  talem,  her  second  husband,  qui 
illud  ei  dimisit,  cui  ipsa  in  vitd  sud  contradicere  non  potuit,  &c., 
and  the  heir  of  her  first  husband,  in  case  she  died  before  her 
second  husband,  might  have  a  writ  of  entry  applicable  to  the 
nature  of  his  claim,  whether  the  second  husband  held  himself  in 
seisin,  or  the  wife  had  aliened :  In  quam  non  habet  ingressum  nisi 
per  talem,  qui  illud  ei  dimisit,  et  qui  illud  tenuit  in  dotem  talis 
uxor  is,  &c.,  or,  nisi  per  talem,  quce  fuit  uxor  talis,  qtice  illud  tenuit 
in  dotem,  &cA 

The  cases  in  which  a  writ  of  entry  was  the  proper  remedy,  were 
very  numerous.  We  shall  enumerate  some  of  them.  If  an  abbot, 
prior,  or  bishop,  demised  without  assent  of  the  chapter,  or  the 
chapter  without  assent  of  those  whose  assent  was  required  by  law ; 
then  there  was  a  writ,  non  habet  ingressum,  nisi  per  talem  quon- 
dam abbatem,  d;c.,  qui  illud  ei  dimisit  sine  assensu  capituli,^  and 
the  like.  The  writ  here  mentioned  was  called  a  writ  of  entry  sine 
assensu  capituli.  So  if  a  wife  demised  without  assent  of  her  hus- 
band, non  habet  ingressum  nisi  per  prced.  talem  mulierem,  quce  illud 
ei  dimisit  sine  assensu  et  voluntate  prcedicti  talis  quondam  viri  sui, 
&c.     So  if  a  bailiff  demised  without  the  consent  of  his  lord.     If  a 

>  Bract.  321  b.  "  Ihid.  321  b.  322.  '  Ibid.  322. 
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tenant  was  convicted  of  felony,  the  lord  might  have  a  writ  to  re- 
cover his  escheat :  Non  habet  ingressum  nisi  per  G.  de  N.  qui  earn 
TENUiT,  (fee,  ET  QUiE,  (&c.,  ESSE  debet  ESCH^TA  propter  fehniam  de 
qud  idem  G.  dtc,  convictus  fuii  et  damnatus,  et  quam  terram,  idem, 
C.  dimidt,  <&c.,  which  was  called  a  writ  of  escheat.  Again,  if  any 
one  had  his  entry  by  one  who  held  in  villenage ;  by  one  who  was 
non  compos  sui  nee  sance  msntis ;  by  one  who  held  only  for  life, 
whether  in  dower  or  per  legem  terrce ;  the  remedy  was  by  writ  of 
entry.  In  cases  of  a  writ  brought  by  the  reversioner  after  an 
estate  for  life,  the  writ,  after  ut  dicit,  always  had  these  words : 
unde  queritwr,  quod  ipse  talis  injuste  Ei  defoeceat,  (fec.,^  from 
which  words  the  writ  was  afterwards  named  qudd  ei  deforceat. 

A  writ  of  entry  lay,  if  any  one  intruded  into  the  inheritance ; 
non  habet  ingressum  nisi  per  hoc,  qv/dd  ipse  se  intricsit,  &c.  If  a 
man  aliened  land  of  which  he  had  the  custody ;  non  habet  ingressum 
nisi  per  G.  qui  non  nisi  custodiam  inde  habuit,  dtc,  with  some 
small  difference  in  the  words  when  the  heir  claimed  of  his  own 
seisin,  and  when  of  his  ancestors ;  dum  idem  B.fuit  infra  mtatem  in 
custodid,  &c.  It  lay  when  a  common  of  pasture  was  demised ;  non 
habet  ingressum  nisi  per  G.  (cujus  hceres  idem  B.  est)  qui  pasturam 
illami  ei  dimisit,  ad  terminum  qui  prceteriit,  &c.  But  it  only  lay  of 
a  common  in  certain.^  These,  in  addition  to  such  writs  as  have 
been  mentioned  in  the  former  part  of  this  chapter,  are  all  the  writs 
of  entry  to  be  found  in  Bracton.  These  are  applicable  to  very 
many  cases  of  ouster  of  freehold  ;  and  from  the  general  conception 
of  ad  terminum  qui  prceteriit,  and  the  infinitude  of  circumstances 
and  situations  which  might  be  included  within  those  general  words, 
it  was  possible  to  make  this  remedy  much  more  universal. 

We  have  before  examined  whether  a  writ  of  entry  would  lie 
against  a  farmer,  or  tenant  for  a  term  of  years.^  We  shall  now 
see  whether  it  would  lie  for  persons  of  that  description.  It  is  said 
by  Bracton,  that  a  farmer  who  had  demised  ad  terminum  qui  prce- 
teriit, might  demand  his  own  seisin,  though  he  had  no  right  in  the 
freehold ;  for  he  had  a  possessory  right  of  some  kind  or  other  ;  and 
therefore  according  to  our  author,  was  entitled  to  an  action 
grounded  upon  his  own  demise,  and  his  own  act.  A  writ  of  entry, 
however,  brought  by  one  who  held  for  term  of  years,  or  for  life, 
could  never  be  turned  into  a  writ  of  right ;  it  being  a  rule,  that  an 
action  upon  the  possession,  merely,  should  never  be  turned  into  an 
action  upon  the  right,  nor  e  converso.^ 

Notwitstanding  what  was  before  said,  of  a  writ  of  entry  being 
limited  to  the  time  to  which  a  writ  of  mortauncestor  was  confined, 
there  was  a  case,  where,  of  necessity,  and  because  no  other  action 
could  be  had,  this  writ  would  lie  beyond  that  period:  as  where 
one  who  held  only  for  life,  demised  for  a  very  long  term,  which 
exceeded  the  period  of  a  writ  of  mortauncestor ;  and  then  as  he 
had  not  such  an  interest  as  would  entitle  him  to  a  writ  to  try  the 
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mere  right,  he  was  allowed  to  try  the  entry  by  a  jury;  as  also  was 
a  tenant  in  fee,  in  the  like  circumstances,  who  could  not  count  de 
usu  et  expletiis,  which  was  always  necessary  in  a  writ  of  right.  ^ 

Another  limitation  of  this  action  was  the  degrees  within  which 
it  was  confined.  It  never  was  allowed  beyond  three  degrees;  which 
were  reckoned  in  this  way.  If  the  writ  was  of  the  kind  we  men- 
tioned first,  ad  terminwm  qui  prceteriit,  on  the  demandant's  own 
demise,  this  was  one  degree.  If  the  tenant  was  said  to  have  his 
entry  per  such  a  one,  that  constituted  two  degrees.  If  the  entry 
was  PER  such  a  one,  cui  the  land  in  question  was  demised  by  some 
ancestor  of  the  demandant,  this  was  in  the  third  degree.^  A  writ 
of  entry  was  not  allowed  beyond  this,  and  the  party  must,  in  case 
his  demise  was  further  removed,  have  recourse  to  a  writ  of  right. 
It  is  stated  by  Bracton  as  a  question,  whether  the  passing  of  land 
from  an  abbot  to  his  successor  was  counted  as  a  degree,  in  like 
manner  as  from  one  heir  to  another ;  and  he  thought  not :  for 
though  the  person  was  changed,  yet  the  dignity  and  capacity,  which 
was  the  principal  consideration,  remained  the  same.^ 

'  Bract.  326  b.  =  Fleta,  36a  s  Bract.  221. 
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Writ  of  Right  in  the  Lord's  Cowt — Process  in  Real  Actions — Swnmons — Of 
Essoins — De  Malo  Lecti — Defaults — Magnum  Cape —  Warrant  de  Servitw 
Regis — Parvwn,  Cape —  Writ  of  Quo  Warranto — The  Count — Tender  of  the 
DemirMa^h — Defence — Of  grantiny  a  View — Vouching  to  Waa-ranty — 
Nature  of  Warranty — Proof  of  Charters — Warraniia  Chartm — Of  Plead- 
ing— Of  Prohibitions — Attachment  sur  Prohibition — Of  Jwrisdiction — 
Abatement  of  the  Writ — Pleas  to  the  Person — Of  Bastardy — Writ  to  the 
Ordinary — Of  Minority — Excommunicatim, — Parceners — Pleas  to  the 
Action — Non  Tenure — Majus  Jus — Release — Fine  and  Non  Claim — Of 
Personal  Actions — Attachment — Execution  of  the  Writ. 

Having  gone  through  assizes  and  recognitions,  which  went  upon  a 
possessory  right,  to  recover  a  man's  own  seisin,  or  that  of  his  ances- 
tor, and  also  suits  ^upon  an  entry,  it  remains  only  to  speak  of  an 
action  for  the  recovery  of  a  right  and  property  grounded  either 
upon  a  man's  own  seisin,  or  that  of  his  ancestor,  who  did  not  die 
thereof  seised ;  in  which  action  both  the  right  of  possession  and 
the  right  of  property  were  determinable ;  and  after  judgment 
therein,  either  upon  the  assize  or  duel,  no  recourse  could  be  had  to 
any  other  remedy,  the  judgment  being,  that  the  demandant  should 
recover  seisin  to  him  and  his  heirs  quietly,  as  against  the  tenant 
and  his  heirs  for  ever.i 

The  writ  of  right  and  the  proceedings  thereon  are  treated  more 
fully  by  Glanville  than  any  other  action ;  but  this,  as  well  as  other 
branches  of  learning,  had  made  great  advances  in  improvement 
since  the  time  of  that  writer :  these  are  stated  very  minutely  in  the 
great  authority  by  which  we  are  so  much  assisted  in  our  inquiries 
during  this  reign ;  and  we  should  not  fulfil  our  duty  to  the  reader 
if  we  withheld  such  further  information  as  can  be  derived  from 
that  source,  on  so  important  an  article  as  the  proceeding  in  a  writ 
of  right.  Should  the  reader  be  a  little  retarded  by  sometimes 
recurring  to  what  has  been  before  said  on  the  same  subject,  it  is  to 
be  hoped  that,  on  this,  as  on  other  occasions,  his  patience  will  be 
rewarded  by  the  new  lights  which  he  will  thence  receive,  to  guide 
him  in  the  future  progress  of  this  history. 

The  writ  of  right  to  the  lord's  court  underwent  no  change  in  its 
-Writ  of  right  f°'™  ^^^  language,  though  that  in  the  kings  court 
in  the  lord's  had  some  few  words  inserted  which  were  not  in  it  in 
court.  Glanville's  time  (a).     The  words  which  mention  the 

land  to  be  held  of  the  king  in  capite  were  probably  added  in  con- 
sequence of  the  provision  of  Magna  Charta  about  prcecipes  in 
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capite,  with  design  to  show  that  the  present  was  a  proper  subject 
for  the  king's  court,  and  not  within  the  prohibition  of  that  act.^ 
The  writ  ran  thus :  Praecipe,  &c.,  quad,  &c.,  reddat,  <&c.,  tantum 
terrce,  quod  clamat  esse  jus  et  Ticereditatem  suam,  et  tenere  de  nobis 
in  capite;  et  unde  queritur,  quod,  &c.,  and  so  on,  as  in  the  old  writ; 
only  the  return  was  coram  justitiariis  nostris  apud  Westmonas- 
terium? 

Since  the  provision  of  Magna  GJvarta  about  prcecipes  in  capite, 
writs  of  right  were,  of  course,  more  generally  brought  in  the  lord's 
court,  and  from  thence  were  removed  to  the  county,  and  sometimes 
to  the  superior  court.  The  removal  to  the  county  was  allowed  only 
when  the  lord  was  proved  de  recto  defecisse.  Many  were  the 
occasions  when  this  failure  of  justice  might  be  said  to  happen ;  as 
when  the  deforceant  claimed  to  hold  of  a  different  lord  from  the 
demandant ;  when  the  real  lord  had  no  court,  or  refused  to  hear 
the  cause,  or  no  one  was  in  court  to  hear  it:  in  which  cases, 
recourse  could  not  be  had  to  the  chief  superior  lord,  because  the 
writ  directed  particularly,  si,  &c.,  nonfecerit,  vicecomes  hoc  faciat. 
Again,  if  a  person  who  lived  out  of  the  lord's  jurisdiction  was  called 
to  warranty,  if  the  deforceant  essoined  himself  de  malo  lecti  out  of 
the  limits  of  his  jurisdiction,  where  the  four  knights  could  not 
make  the  view ;  if  the  tenant  put  himself  on  the  great  assize :  all 
these,  and  an  infinitude  of  other  matters,  were  causes  of  removal, 
as  producing  a  failure  of  justice.  The  method  of  proceeding  in 
the  lord's  court  was  different  in  different  places ;  only  in  praying  a 
view,  vouching  to  warranty,  and  sometimes  in  pleading,  in  waging 
duel,  and  in  some  other  matters,  the  course  of  the  king's  court  was 
observed.  3 

When  the  officer,  or  serjeant  sent  by  the  sheriff,  had  attested  in 
the  county  court  that  there  was  a  failure  of  justice  in  the  lord's 
court  (and  the  officer's  report  in  this  point  was  a  record),  then  the 
demandant  prayed  the  judgment  of  the  court  thereon ;  and  accord- 
ingly the  tenant  was  commanded  to  be  summoned  to  answer  at  the 
next  county  court,  at  which  time  they  might  either  appear  or 
essoin  themselves.  If  the  demandant  appeared,  but  the  tenant  did 
not,  then,  upon  the  summoner  attesting  the  summons,  he  was  pro- 
ceeded against  for  the  default,  according  to  the  custom  of  different 
counties,  either  by  caption  of  the  land  into  the  king's  hands,  or 
otherwise.  The  custom  in  the  county  of  Lancaster,  which  is  said 
to  have  been  approved  by  the  famous  Pateshall,  was  this:  the 
tenant  was  summoned  twice,  and  if  he  did  not  then  appear,  and  the 
summons  was  proved,  the  judgment  of  the  court  was,  quod  capiatur 
parvum  nampium  on  the  land,  in  name  of  a  distress,  and  the  tenant 
was  summoned  a  third  time  to  appear  at  the  third  county ;  if  he 
did  not  then  come,  the  judgment  was,  quod  capiatur  magnum 
nampium,  that  is,  the  averia  and  chattels,  double  the  first,  by  way 
of  afforcing  the  distress,  and  he  was  summoned  a  fourth  time, 

1  ride  ante,  250.  '  Bract.  328  b.  » Ibid.  329  b. 
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when,  if  he  did  not  come,  there  was  a  capiatur  terra  into  the  king's 
hands,  aud  a  fifth  summons  ;  and  if  he  appeared  not,  nor  replevied 
the  land,  the  demandant  had  judgment  to  recover  seisin  by  default.! 
From  this  specimen  of  the  practice  in  the  county  of  Lancaster,  we 
are  left  to  conjecture  what  was  the  nature  of  that  in  other  counties. 

While  the  suit  was  in  the  county  court,  if  a  person  was  vouched 
to  warranty,  that  court  could  not  summon  the  warrantor,  but 
recourse  was  had  to  the  king's  writ  de  icarrantid,  which  commanded 
the  person  to  warrant  the  land  in  question  in  the  county ;  et  nisi 
fecerit^  quod  sit  in  adventu  justitiariorum,  &c. :  so  that,  if  the  war- 
rantor did  not  enter  into  the  warranty  in  the  county,  day  was 
given  to  all  the  parties  before  the  justices  in  iiinere,  where  the 
:plea  of  warranty  was  determined,  and  then  the  principal  suit  was 
■remanded  back  to  the  county  court,  if  the  justices  so  pleased, 
though  that,  as  well  as  the  warranty,  might,  de  gratia,  if  they 
pleased,  be  determined  before  them  without  any  writ  of  poneJ^ 

If  the  tenant  put  himself  upon  the  great  assize,  .a-day  was  given 
to  the  next  county ;  and,  in  the  meantime,  he  applied  for  a  writ  of 
peace  till  the  coming  of  the  justices  at  the  next  assize,  which  writ 
he  was  to  obtain  in  person,  because  he  was  to  make  oa,th  that  he 
was  tenant,  and  had  put  himself  on  the  assize.  The  writ  of  peace, 
the  prohibition  to  the  sheriff,  that  for  summoning  the  knights,  and 
the  assize,  were  much  the  same  as  in  Olanville's  time,  both  in  the 
words  and  the  practice  of  them ;  only  the  jurors  were  to  appear 
coram  Justitiariis  ffdprimam  assisam,  d:c.^ 

Should  a  suit  be  removed  by  pone  from  the  sheriff's  court  to  the 
court  above,  in  the  interval,  before  the  warrantor  appeared  before 
the  justices  itinerant,  there  was,  however,  no  mention  of  the  war- 
ranty in  the  writ  of  pone  ;  but  after  the  usual  essoins  and  delays, 
the  demandant  counted  afresh,  from  the  day  on  which  the  vouching 
was  in  the  county ;  and  so  the  tenant  was  obliged  'to  vouch  again, 
and  the  day  appointed  before  the  justices  itinerant  became  void.i* 

A  writ  of  pone  was  rarely  granted  on  the  prayer  of  the  tenant, 
•except  for  some  special  reason,  which  was  to  be  expressed  in  the 
writ ;  as  thus :  Pone  ad  petitionem  tenentis  ed  qudd  agit  inpartibm 
transmarinis,  &c.,  loqiielam,  quw.est,  &c.  If  the  tenant  could  not 
appear,  if  the  demandant  was  related  to,  or  a  servant  or  friend  to, 
the  sheriff;  if  he  was  very  powerful  in  the  county,  or  was  sheriff 
himself:  all  these  were  causes  sufficient  to  entitle  the  tenant  to 
remove  the  suit  (a).     There  were  some  cases  in  which  the  demand- 

(a)  In  the  county  court,  it  is  to  be  observed,  the  suitors  or  freeholders  were  the 
judges  (Year-Book,  7  Edward  II.,  f.  2,45),  but  not  necessarily , the  triers;  and  they 
could,  and  at  this  time  did,  resort  to  juries  for  trial,  although  the  jurors  were  at  this 
tiipe  still  regarded  as  .witnesses  ;  and  the  reason  twelve  were  chosen  was  not  that  all 
must  necessarily  join  personally  in  the  verdict,  but  that  some  out  of  the  number 
might  be  enabled  to  testify,  and  return  a  verdict  of  which  the  others  may  approve. 
Hence  it  was  necessary  to  a  jury  that  there  should  be  twelve,  even  in  the  county 
court ;  and  therefore,  where  on  an  issue  joined  in  the  county  court,  only  six  suitors 
could  be  obtained  to  try  the  case,  it  waa  removed  into  the  king's  court,  and  a  jury 
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ant  was  obliged  to  remove  the  suit,  on  account  of  the  privilege  of 
the  tenant ;  as  where  he  was  a  Templar  or  Hospitaller,  or  of  any- 
other  description  of  persons  who  had  the  privilege  of  answering  to 
no  suit,  except  coram  rege,  vel  ejus  capitali  justitiario.  Thei-e 
were  cases  of  necessity  in  which  also  the  suit  was  to  be  removed ; 
as  where  bastardy  or  anything  else  was  objected,  which  the  county 
could  not  legally  decide  or  try.i 

In  the  same  manner  were  suits  removed  from  the  county  and 
court  baron  to  the  justices  in  itinere.  There  was  also  another 
cause  of  removal  from  the  county  court.  This  was  on  account  of 
a  false  judgment,  in  which  case,  likewise,  the  removal  was  by  pone.^ 

When  the  suit  was  thus  removed  by  pone,  the  tenant  was  to  be 
summoned  to  appear.  The  summons  of  the  tenant  is  treated  of  by 
Glanville.  Some  few  things  may  be  added  to  render  his  account 
more  satisfactory,  as  well  as  to  give  a  comparative  view  of  process 
in  general,  whether  in  actions  real,  personal,  or  mixed. 

The  most  common  process  in  use  was  the  summons  (a);  and 
after  that,  in  some  cases,  there  followed  either  a  caption  Process  in  real 
into  the  king's  hands  for  default,  or  an  attachment,      actions, 
according  to  the  nature  of  the  action.     Another  process  was,  what 
Bracton  calls  a  command  or  precept  of  the  king,  without  any  other 

was  awarded  de  viceneto  ( Year-Booi:,  7  Edward  11,,  238).  The  case  might  be  remoTed 
into  the  king's  courts  of  oyer  and  terminer,  which  were  courts  of  the  county,  though 
not  county  courts  {YearSook,  7  Edward  II.,  f.  231).  If  witnesses  resided  in 
different  counties,  as  they  would  at  this  time  be  summoned  as  jurors,  and  the  courts 
of  the  county  could  only  summon  the  men  of  the  county,  that  again  would  be  a  reason 
for  removal  into  the  king's  superior  court,  which  would  have  jurisdiction  over  the 
whole  country  {Tear-BooJe,  7  Edward  II.,  c.  231). 

(a)  Very  early  in  the  history  of  our  law,  it  was  recognised  that  it  was  part  of  the 
king's  prerogative  to  see  that  justice  did  not  fail.    'Before  the  Conquest,  this  was  by 
writ  to  the  sheriff,  to' direct  him  to  hear  the  case  in  the  county  court  (Mirror  of  Jus- 
tice, c.  153)  ;  but  after  the  Conquest  it  was  recognised  that  causes  of  weight  or  doubt 
should  not  be  allowed  to  be  tried  in  the  county  court  or  other  local  tribunal,  nor  any 
cause  in  which  it  was  likely  for  any  reason  that  justice  would  fail.     Hence,  in  the 
£eges  Benrici  Primi,  among  the  king's  prerogatives  is  mentioned  "  defectus  justitise," 
(o.  10);  and  it  is  said  that  "defectus  justitise  et  violenta  recti  eorum  destitutio  est  qui 
causas  protrahunt  in  jus  regum  "  (c.  33).     Before  a  "  curia  regis,"  as  »■  permanent 
regular  judicial  tribunal,  was  established,  causes  were  removed  into  the  courts  held 
by  the  king's  justices  itinerant ;  and  thus  it  is  said  in  the  Mirror,  that  such  cases  as 
were  too  high  for  the  sheriff  to  try  in  the  coimty  court  were  suspendable  until  the 
coming  of  the  justices  in  eyre  unto  those  parts  (c.  2,  o.  28).     In  the  reign  of  Henry 
II.,  however,  the  curia  regis  (exchequer)  heard  common  pleas,  which  were  then 
removable  there.      There  were  many  modes  in  which  a  failure  of  justice,  i.e.,  an 
evident  necessity  for  its  failure,  might  arise  to  warrant  a  removal  from  the  local  court, 
or  even  the  county,  whether,  for  instance,  from  defect  of  jurors,  or  want  of  power  to 
summon  witnesses.     And  it  is  to  be  borne  in  mind  that  at  this  time  jurors  were  vrit- 
nesses.     Thus  in  an  assize  of  novel  disseisin,  when  the  tenant  set  up  a  release,  the 
witnesses  of  which  were  in  divers  counties,  the  case  was  removed  into  the  king's 
court  at  Westminster,  which  had  jurisdiction  over  the  whole  countiy  ( Tear-Booh,  7 
Ed.  II.,  f.  231).     So,  where  an  issue  was  joined  in  a  local  court  in  a  writ  of  right, 
and  only  six  suitors  could  be  obtained  to  try  the  case,  it  was  removed  into  the  king's 
superior  court,  and. a  jury  was  awarded,  "de  vicineio  "  (Year-Book,  7  Ed.  II.,fol.  238). 
In  the  county  courts  or  courts-baron,  it  will  be  observed  that  the  freeholdeis  or 
"  suitors  "  were  judges  (Year-Booh,  7  Ed.  II.,  f.  249),  but  not  necessarily  the  triers, 
as  they  could  try  by  jurors  or  sworn  witnesses  of  the  matter.     But  in  each  local 
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summons,  qtiod  sit  coram  eo  responsurus,  or  facturus,  (&c.,  or  that 
he  should  have  such  a  one  there,  ad  respondendum,  or  faciendum. 
There  was  another,  commanding  the  sheriff,  qudd  faciat  venire,  or 
qudd  attachiet,  or  qvdd  habeat  corpus,  or  quod  ita  attachiet  quod  sit 
securus  hahendi  corpus.  Many  of  these  have  been  noticed  in  the 
foregoing  account  of  proceedings.  We  shall  now  confine  ourselves 
more  particularly  to  the  summons,  which  was  the  usual  process  in 
real  actions,  as  well  those  that  were  possessory  as  those  that  con- 
cerned the  proprietas;  and  also  in  personal  actions,  in  matters  of 
contract,  or  for  any  injury. 

A  summons  was  either  general,  or  special.  There  was  a  general 
summons  before  the  eyre  was  held ;  this  was  to  be  in  some  very 
public  place,  and  might  be  followed  by  essoins,  to  excuse  the 
absence  of  those  who  ought  to  attend.  A  fecial  summons  was  in 
some  particular  action,  to  which  if  a  person  did  not  appear,  he 
would  be  in  default,  although  he  was  essoined  upon  the  general 
summons  (a).^ 

court  the  judges  or  jurors  must  come  from  the  freeholders,  suitors  to  that  court. 
And  therefore,  in  a  hundred  court  or  court-baron,  where  the  number  of  suitors  was 
small,  it  might  often  be  that  there  were  causes  which  would  prevent  a  fair  and  proper 
trial,  as  if  the  lord,  in  the  hundred  court  or  courfc-baron,  or  the  sheriff  in  the  county 
were  interested  (  r«(M--5ooi,  Henry  IV. ;  14  Henry  VI.  f.  1) ;  or  any  great  nobleman  of 
much  influence  in  the  county  ( Tear-Book,  32  Henry  Vi .  9) ;  or  if  there  were  great  writs 
raised  on  one  side  or  the  other  ( Tear-Book,  7  Henry  VI.  f .  9  ;  32  Henry  VI.  f.  9 ;  3 
Henry  VI.  f.  24) ;  for  though  (as  it  was  then  said)  the  other  party  might  be  wUling 
to  refer  the  case  to  arbitrators  chosen  by  both,  for  they  would  be  indifferent ;  yet, 
where  any  of  the  jurors  were  chosen  by  one  side  only,  it  was  a  good  cause  of  chal- 
lenge {Ihid.)  There  were  various  modes  provided  for  removing  causes  from  the  local 
courts  into  the  king's  court,  as  writs  of  ^ome  or  recordari  {Tear-books,  7  Edward  IV., 
23 ;  34  Henry  VI.  4).  The  plaintiff  could  always  remove,  the  defendant  not  without 
cause  (Fits.  Jff.  B.  70). 

(a)  Two  things  are  remarkable  here,  how  closely  the  Mirror  follows  Bracton  in  the 
chapter  on  "  summons,"  and  how  entirely  the  present  law,  after  the  lapse  of  seven 
centuries,  has  gone  back  to  what  it  was  in  the  time  of  Bracton,  inasmuch  as  sum- 
mons is  now  the  only  process  for  the  commencement  of  all  actions,  real  and  personal. 
The  chapter  in  the  Mirror  distinguishes  special  summons  from  general,  and  treats  of 
special  summons  just  as  Bracton  does.  Treating  of  what  is  a  reasonable  summons 
it  says,  "  It  is  a  reasonable  summons  when  it  is  testified  by  two  credible  witnesses 
neighbours  to  the  person,  or  house,  or  tenement  named  in  the  writ,  with  a  warning 
gi\en  of  the  day,  place,  party,  judge  of  the  cause,  and  a  rsasonable  respite — at  least 
fifteen  days— to  provide  his  answer,  and  to  appear  in  judgment "  (c.  ii.  s.  29).  Here 
again,  it  may  be  observed,  that  fifteen  clear  days  is  now  the  period  allowed  in  actions 
of  ejectment,  the  only  remedy  for  the  recovery  of  real  property.  And  Bracton  says, 
"  Sciendum  quod  quindeclm  dies  ante  diem  summonitio  dici  debeat  legitima.  Si 
autem  minus  spatium  contineat  possit  illegitima  judicari  nisi  ob  causam  legitimam 
minus  tempus  statuatur.  Ut  si  propter  causam  quae  instantiam  desiderat,  propter 
rem  fortfe  quae  tempore  peritura  sit,  vel  propter  alias  causas  ubi  indueise  arbitrari* 
sunt,  propter  necessitatena,  item  propter  personas  qui  celerem  habere  debeut  justiliam, 
sunt  mercatores,  &c.,  et  sic  ex  causa  moderatur  tempus  summonitionis  et  contineat 
minus  tempos,"  &c.  (Ibid.)  The  same  distinction  was  drawn  through  the  entire 
procedure.  See  the  chapter  "  De  Essoniis."  Glanville  also  states  that  there  were  no 
essoins,  i.e.,  excuses  for  non-appearance,  allowed  in  assizes  of  "  novel  disseissin  "  i.e. 
recent  forcible  dispossession,  as  these  cases  raised  no  question  of  difficult  or  doubtful 
right.  On  the  same  principle,  Pleta  says  that  in  mercantile  causes  (caiisw  mer- 
catorum)  less  time  will  be  sufficient  than  in  real  actions  (lib.  vi.  c.  vi.  s.  11).  So  in 
criminal  cases,  process  was  more  speedy,  and  Coke  says  might  be  returnable  the  smie 
day  (2  Inst.  568) . 
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What  we  have  to  say  upon  summons  will  be  chiefly  confined  to 
this  latter  kind.  It  appears  from  Bracton,  that  if  the 
party  could  be  found  anywhere  in  the  county,  he  might  "™™°°^- 
be  summoned ;  though  if  the  summoners  could  not  find  him  at  his 
own  house,  they  needed  only  show  the  summons  to  some  of  his 
family,  and  not  seek  him  further.  If  he  had  more  houses  than  one 
in  the  county,  the  summons  was  to  be  at  that  where  he  mostly 
lived,  or  had  the  most  substance ;  if  he  had  no  house  nor  demesne, 
it  was  to  be  at  his  fee.  The  summoners  were  to  be  at  least  two  in 
number,  who  were  to  testify  before  the  court  that  they  had  executed 
the  summons.  A  summons  ought  always  to  be  served  fifteen  days 
before  the  day  on  which  the  party  summoned  was  to  appear ;  and 
if  there  were  fewer  days,  the  summons  was  illegal,  unless  in  some 
particular  cases  where  despatch  was  required ;  as  when  a  church 
was  vacant ;  when  the  parties  were  living  in  the  county  where  the 
eyre  was ;  or  in  cases  where  merchants  were  concerned,  who  were 
entitled  to  what  Bracton  calls  justitia  pepoudrous.  Again,  on  the 
other  hand,  sometimes  a  longer  time  was  allowed  for  summoning ; 
as  on  account  of  a  journey ;  and  the  time  was  lengthened  according 
to  the  length  of  such  journey.  But  the  common  and  legal  sum- 
mons, says  Bracton,  was  fifteen  days  before  the  appearance.^ 

A  summons  was  illegal,  if  it  was  made  only  by  one  summoner ; 
or  by  false  summoners,  and  not  by  the  sheriff-  and  his  bailiffs. 
Again,  if  it  was  made  when  the  tenant  was  beyond  sea,  or  upon 
his  journey,  or  even  cum  iter  arripuerit,  when  he  was  just  set  out ; 
or  if  he  was  not  found  within  the  county,  the  summons  was  not 
binding ;  2  for  a  man  was  not  to  accept  a  summons  at  all  times  and 
places,  nor  from  everybody,  but  only  from  those  who  had  a  proper 
authority. 

When  the  tenant  appeared,  he  might  object  any  of  the  above 
irregularities  as  an  exception  against  the  summons.  If  he  did  not 
appear  at  the  day  of  the  summons,  and  the  sheriff  did  not  return 
the  writ,  recourse  must  be  had  to  another  writ,  that  being  how  out 
of  date ;  but  if  the  sheriff  had  returned  the  writ,  then,  on  account 
of  the  tenant's  default,  if  it  was  in  a  real  action,  his  land  was  taken, 
as  in  Glanville's  time  ;  but  the  writ  on  this  occasion  was  now  called 
magnum  cape  ;  and  if,  after  the  first  caption,  he  failed  appearing 
at  another  day,  he  lost  his  seisin.  There  was  another  caption  of 
the  land  by  force  of  a  writ  that  was  called  parvum  cape  ;  in  all 
defaults  after  the  first  appearance  the  caption  was  made  hj  parvum 
cape,  which  was  the  case  in  which  Glanville  says  he  could  not 
replevy.  3  Thus,  whereas  in  Glanville's  time  the  caption  was  not 
till  the  tenant  had  been  summoned  three  times,  it  was  now  after 
the  first  summons  that  the  magnum  cape  issued. 

If  a  person  was  lawfully  summoned,  and  did  not  appear,  he 
would  be  punished  as  a  defaulter,  unless  he  could  send  a  proper 
excuse  or  essoin.     The  law  of  essoins  has  already  been  mentioned ; 
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but  it  is  treated  so  minutely  by  Bracton,  and  was  of  such  import- 
ance in  the  judicial  proceedings  of  this  period,  that  it  deserves  to 
be  re-considered. 

One  principal  excuse  for  not  appealing  to  a  summons,  was  being 
in  servitio  regis  (a).  This,  however,^  was  not  admitted 
essoins.  ^  ^^  excuse  if  the  party  had  been  first  summoned, 
because  hfe  might  have  sent  his  attorney  to  appear  for  him ;  nor 
even  then  would  it  avail,  if  he  could  conveniently  come  himseK,  or 
send.  But  this  is  laid  down  as  the  strictness  of  law  by  Bracton, 
who  admits  that  the  king's  pleasure  should  prevail,  notwithstand- 
ing any  of  the  above  circumstances.  The  next  essoins  were  what 
were  called  in  Grlanville's  time,  ex  infirmitate  veniendi,  and  ex  irtr 
firmitate'^  reseantisce,  which  were  now  termed  de  malo  veniendi, 
and  de  malo  lecti.  Besides  these,  there  were  several  others  that 
recurred  less  frequently ;  as  a  peregrination,  or  any  restraint  im- 
posed on  a  party ;  or  if  he  was  detained  by  enemies,  or  fell  among 
thieves  ;3  or  was  stopped  by  floods,  a  broken  bridge,  or  tempest; 
unless,  indeed,  it  could  be  proved  that  he  set  out  at  an  unseasonable 
time,  or  suffered  those  impediments  through  want  of  proper  caution 
and  care  on  his  part.  Being  impleaded  in  the  king's  court,  was  a 
good  reason  for  not  attending  in  an  inferior  one ;  or  even,  according 
to  Bracton's  opinion,  being  impleaded  in  the  ecclesiastical  court 
was  a  good  excuse. 

A  person  having  any  of  the  before-mentioned  excuses  ought  to 
send  one  to  make  it  for  him.  The  form  of  making  the  essoin  was 
to  say,  "that  his  principal,  as  he  was  coming  to  the  court  (if  it  was 
the  essoin  de  malo  veniendi),  was  seized  with  an  infirmity  in  the 
way  from  his  house  to  the  court,  so  as  not  to  be  able  to  come  either 
pro  lucro  or  pro  damno,  and  that  he  was  ready  to  show  this."  It 
was  not  now  the  practice,  as  it  had  been  ,4  for  the  essoniator  to  give 
any  surety  for  proving  the  truth  of  this,  but  credit  was  given  to  his 
verbal  declaration ;  though  it  seems,  that  in  the  case  of  barons,  and 
other  great  persons,  who  could  better  command  a  security,  the  law 
imposed  on  them  the  burthen  of  finding  pledges.  In  common 
cases,  therefore,  the  essoniator  gave  his  faith,  that  he  would  pro- 
duce his  principal  at  another  day,  to  warrant  the  essoin,  and  prove 
it^  upon  his  oath. 

As  in  actions,  so  in  casting  essoins,  a  certain  order  was  to  be 
observed :  thus,  if  a  person  was  detained  by  some  illness,  he  would 
cast  the  essoin  de  malo  veniendi  intra  regnum,  and  this  might  be 
followed  by  that  de  malo  lecti;  after  this,  the  party  would  not  be 

(a)  Here  again  the  Mirror,  in  a  chapter  on  the  subject,  follows  Bracton,  "Essoin 
is  an  excuse  of  a  default  by  any  hindrance  in  coming  to  the  court,  and  lieth  as  well 
for  the  plaintiff  as  the  defendant.  The  law  of  -every  essoin  is  that  the  cause  of  the 
hindrance  is  to  be  enrolled  with  the  name  of  the  essoiner,  so  that  if  the  adverse  party 
or  his  attorney  or  essoiner  will  traverse  the  cause,  he  is  to  be  received  so  to  do ;  that 
if  it  be  found  false,  then  the  essoin  be  turned  to  a  default."  Hence  the  various 
essoins  or  causes  of  excuse  are  stated  very  much  the  same  as  in  Bracton  (c.  ii.  s.  30). 
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permitted  to  remove  himself  extra  regnum,  so  as  to  cast  the  essoin 
de  ultra  mare.  The  essoin  de  ultra  mare  was  of  various  kinds, 
namely,  de  ultra  mare  Grmcorum,  and  de  citra  mare  Grcecorum. 
In  the  simple  essoin  de  ultra  inare,  there  was  a  delay  of  forty  days 
at  least,  and  one  ebb  and  one  flood.  If  there  was  mention  of  any 
remote-  place,  accompanied  with  some  cause  of  necessary  absence, 
as  a  peregrination  to  St  Jago,  or  being  with  the  army  in  Germany 
or  Spain,  then  a  longer  time  was  allowed,  according  as  it  should 
seem  proper  to  the  justices.  The  same  discretion  might  be  exer- 
cised by  the  justices,  where  the  absence  was  in  some  distant  part 
of  the  kingdom ;  but  they  could  never  shorten  the  legal  period  of 
fifteen  days.  The  essoin  ultra  mare  Grcecorum,  was  usually  in 
cases  of  peregrination  to  the  Holy  Land.  And  here  they  made  a 
distinction  between  a  simplex  peregrinatio  and  a  generale  passa- 
gium.  In  the  former,  the  time  allowed  was,  at  least,  a  year  and  a 
day :  l  in  the  latter,  the  plea  remained  sine  die.  This  latter  privi- 
lege was  granted  in  favour  xif  those  who  were  cruce  signati,  and 
it  seems  to  have  been  allowed  in  consequence  of  a  papal  decree 
which  declared,  that  till  the  death  or  actual  return  of  such  persons, 
aU  their  property  should  remain  entire  and  untouched. 

It  was  held  that  a  person  might  have  the  essoin  de  peregrinatione 
ad  Terram  Sanctam,  and  afterwards  that  de  ultra  maire :  and  then 
when  he  returned  he  might  have  that  de  malo  veniendi,  and  after- 
wards that  de  malo  lecti  :  but  if  he  had  had  that  de  malo  veniendi, 
he  could  not,  as  was  before  said,  recur  to  that  de  ultra  mare  ;  and 
if  he  had  had  that  de  ultra  mare  simpliciter,  he  could  not  have 
that  ad  Terram  Sanctam,  the  rule  of  essoins  being  approximare 
possunt  regno,  ciim  fuerint  implacitati  elongare  autem  nan.  A 
person  who  was  absent  upon  a  simplex  peregrinatio,  and  stayed 
beyond  the  year  and  day,  might  have  another  forty  days,  and  one 
flood  and  one  ebb,  by  reason  of  the  essoin  de  ultra  mare  simpliciter; 
and  if  he  still  stayed,  he  might  have  fifteen  days  at  least,  by  an  essoin 
de  malo  veniendi  citra  mare,  and  if  a  reasonable  cause  could  be 
showed,  the  justices,  as  we  have  before  seen,  might  allow  more. 
After  this,  if  he  did  not  appear,  he  would  be  in  default.  2  Indeed, 
when  a  person,  by  casting  the  essoin  de  malo  veniendi,  admitted 
himself  to  be  on  his  road  to  the  court,  there  would  "have  been  an 
absurd  contradiction  in  allowing  him  to  cast  another,  which  ex- 
pressed that  he  was  out  of  the  kingdom.  The  essoin  de  servitio 
regis  was  likewise  sometimes  in  regno  and  sometimes  ultra  mare, 
and  this  likewise  was  sometimes  followed  by  that  de  malo  veniendi, 
and  afterwards  by  that  de  malo  lecti.^ 

The  essoin  de  servitio  regis,  which  was  more  peremptory  than 
any  of  them,  being  without  any  limitation  of  time,  was  not  allowed 
in  certain  pleas.  Thus,  it  was  not  allowed  in  an  assize  ultimce 
prcesentationis,  for  fear  of  the  lapse ;  nor  in  dower,  because  of  the 
consideration  due  to  a  widow  who  had  only  a  life-estate ;  nor,  as 
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some  thought,^  in  the  assisa  mortis  antecessoris,  in  favour  of  the 
infant.  It  did  not  de  jure  lay  for  a  person  not  immediately  in  the 
king's  service,  though  it  was  allowed  de  gratia,  as  was  before  said ; 
nor  for  one  constantly  in  the  king's  service,  unless  while  he  was 
actually  employed  in  some  expedition:  it  did  not  lay  for  the  attorney, 
as  a  person  so  engaged  should  not  he  an  attorney.  Bracton  repeatedly 
lays  it  down,  that  the  king's  warrant  for  this  essoin  should  never  be 
granted  but  on  a  reasonable  cause ;  though,  on  the  other  hand,  he  is 
as  explicit  in  declaring  that,  whatever  might  be  the  cause,  the  justices 
should  not  quash  it,  but  wait  the  Icing's  determination  thereon. 

The  essoin  de  onalo  veniendi  implied  that  the  party  was  taken  ill 
on  the  road,  and  therefore,  if  the  essoniator,  upon  interrogation, 
said  he  left  him  ill  at  home,  it  would  not  be  allowed,  tliough  a  case 
might  happen,  where  of  necessity  it  must  be  received ;  as  if  the 
party  had  been  essoined  de  mdh  lecti  in  some  other  action,  and 
languor  was  adjudged,  he  must,  under  that  return,  confine  himself 
to  his  house ;  and  therefore,  when  summoned  in  another  action, 
and  entitled  to  the  essoin  de  mala  veniendi,  it  must  of  necessity  be 
received,  though  he  was  actually  in  his  own  house.  The  confine- 
ment which  the  adjudication  of  languor  imposed  on  the  party  dis- 
pensed  with  the  strictness  otherwise  observed  in  this  and  some 
other  cases.  2 

Having  thus  mentioned  generally  the  nature  and  effect  of  these 
essoins,  it  next  follows  that  we  should  inquire  by  whom  and  where 
they  might  be  used.  In  the  first  place,  no  minor,  when  known  to 
be  such,  could  essoin  himself ;  nor  could  a  person  of  full  age  be 
essoined  against  him,  especially  in  an  assize  ;  for  a  person  of  full 
age,  if  present,  could  say  nothing  to  prevent  the  taking  of  the  assize, 
though  it  should  seem  as  if  he  might  be  essoined  in  a  suit  for  land 
of  which  he  was  first  enfeoffed  himself.  The  reason  given  by 
Bracton  why  a  minor  should  not  be  essoined  is,  because  he  could 
not  swear  nor  warrant  the  essoin.  No  essoin  lay  for  a  disseisor,  for 
though  he  did  not  come,  his  bailiff  might ;  nor  for  the  bailiff. 
This  rigid  practice  seems  to  be  in  odium  spoliatoris,^  who  ought 
not  to  be  indulged  with  a  delay  of  fifteen  days,  though  it  lay  for 
the  demandant,  who  was  the  person  spoiled.  It  did  not  lay  for  one 
committed  corpus  pro  corpore  in  custody  to  answer,  nor  for  any  one 
where  the  sheriff  was  commanded  qiidd  facial  eum  venire,  or  qv^d 
habeat  corpus  ejus,  if  the  process  had  gone  through  the  whole 
solennitas  attachiamentorum  ;  but  on  the  first  day  of  attachment 
the  party  might  have  an  essoin ;  for  it  was  a  general  rule,  that  de 
jure  an  essoin  might  follow  every  summons  or  attachmant  where  a 
plea  depended  ;  on  the  contrary,  it  was  a  rule,  ubi  nullum  placitum, 
ibi  nullum  essonium. 

An  essoin  did  not  lay  for  a  person  who  had  appointed  an  attorney, 
unless  they  had  by  accident  both  essoined  themselves,  nor  for  one 
who  had  already  essoined  himself  till  he  appeared,  nor  for  one  ap- 

1  Bract.  339  b.  '  Ibid.  340.  '  Ibid. 


CHAP.  VII.]  EXCUSES  FOR  NON-APPEARANCE.  405 

pealed  deforcid,  nor  in  an  appeal  depace,  de  plagis,  or  de  roberid, 
notwithstanding  whicli  it  is  laid  down  by  Brae  ton,  that  if  such 
persons  did  not  appear,  they  would  be  excused  by  proper  essoin. 
Sometimes  there  would  be  a  dies  datus  consensu  partium  sine 
essonio,  and  in  such  case,  neither  would  be  permitted  to  essoin.  If 
a  person  was  seen  in  court  before  the  essoin  was  cast,  the  essoin 
would,  nevertheless,  be  admitted.  An  essoin  would  not  lie  after  a 
caption  of  land  in  manus  regis  for  a  default.^ 

If  a  writ  was  against  several  who  held  in  communi  simM  etpro 
indiviso,  each  might  have  an  essoin  de  malo  veniendi  together  on 
the  same  day,  or  one  after  another  on  diverse  days,^  till  each  had  had 
an  essoin  ;  and  none  should  have  more  than  one  essoin  till  all  had 
appeared  together,  so  that  those  who  were  essoined  first  might  have 
several  appearances,  and  several  days,  till  all  appeared  together ; 
but  an  essoin  was  not  allowed  at  every  appearance,  on  account  of 
the  infinite  delay  this  would  occasion.  If  the  inheritance  had  been 
divided,  and  one  was  impleaded  alone  for  his  part,  and  he  declined 
answering  without  his  participes  or  parceners,  and  they  were  sum- 
moned, each  had  one  essoin  before  appearance  but  not  vicissim,  till 
it  was  established  that  they  were  participes,  and  then  they  essoined 
vicissim,  as  before  mentioned.  If  the  tenants  to  the  writ  were  not 
participes,  but  held  by  different  rights,  they  could  not  essoin  vicis- 
sim, because  these  were  different  pleas ;  the  same  where  they  held 
pro  diviso.  But  husband  and  wife  might  essoin  simUl  et  vicissim, 
like  participes,  on  account  of  the  entirety  of  their  rights ;  and  if 
one  made  default,  it  affected  them  both,  which  was  not  the  case 
even  with  participes.^  When  all  the  parceners  had  appeared 
together,  and  it  happened  that  one  or  more  of  them  afterwards 
essoined  himself,  or  a  day  was  given  to  the  parties,  if  present,  they 
might  recommence  their  essoins,  as  at  the  first  day  of  summons. 
In  like  manner,  if  the  writ  contained  more  than  one  demandant, 
whether  they  were  participes  or  husband  and  wife,  they  might 
essoin  simiil  et  vicissim. 

If  a  demandant  or  tenant,  not  choosing  to  appear  himself,  ap- 
pointed an  attorney,  then  the  essoin  was  to  be  made  in  the  person 
of  the  attorney  and  not  in  that  of  the  principal,  except,  as  will  be 
seen  hereafter,  in  the  essoin  de  mah  lecti.^  Yet,  if  the  attorney 
should  die,  the  principal  might  essoin  himself  and  his  attorney  de 
niorte,  as  it  was  called,  and  he  might  remove  his  attorney  and 
essoin  liimself ;  but  it  was  only  in  these  two  cases  that  the  party 
could  cast  an  essoin  after  appointing  an  attorney .5 

If  one  or  more  persons  were  vouched  to  warranty,  before  appear- 
ance both  voucher  and  vouchee  might  have  an  essoin ;  and  if  the 
vouchers  were  more  than  one,  they  might  essoin  simul  et  vicissim, 
as  before  mentioned ;  so  if  the  tenants  were  more  than  one.^  After 
the  wager  of  duel,  the  champion  as  well  as  his  principal  might 
essoin  simiil  et  vicissim. 
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.  The  time  for  maldng  the  essoin  was  the  first  day,  that  is,  on  the 
return  of  the  writ ;  and  it  was  not  sufficient,  says  Bracton,  if  the 
essoin  was  made  on  the  second,  third,  or  fourth  day ;  yet,  adds  the 
same  authority,  the  person  summoned  was  to  be  expected  till  the 
fourth  day,  in  case  he  should  come  or  send  a  messenger  to  excuse 
his  absence,  if  he  had  such  matter  to  allege  as  would  constitute  a 
good  essoin ;  and  if  he  had,  and  caused  himself  to  be  essoined  even 
on  the  second  or  third  day,  it  seerris,  from  Bracton,  that  the  essoin 
would  be  allowed,  and  a  day  would  be  given  him  by  his  essoniator; 
yet,  at  that  day,  if  the  demandant  pleased  to  proceed  on  the  default, 
the  court  would  allow  him  so  to  do ;  and  if  the  tenant  could  allege 
none  of  the  excuses  above  mentioned  for  his  delay,  he  would  lose 
his  seisin. 

The  essoin  was  to  be  made  in  open  court,  before  the  justices ; 
neverthless,  if  by  mistake  it  was  made  before  another,  it  was  allowed 
de  gratia,  like  the  essoin  cast  after  the  first  day,  as  just  mentioned ; 
and  the  default  would  be  saved,  unless  the  demandant  proceeded 
for  judgment  on  the  default,  when  such  an  essoin  would  be  adjudged 
to  be  null  and  void. 

An  essoin  might  be  had  upon  every  appearance  and  day  given  in 
court,  whether  on  praying  a  view,  vouching  to  warranty,  or  on  a 
day  given  spe  pacts,  as  it  was  called,  at  the  prayer  of  the  parties, 
in  order  to  compromise  the  matter  in  dispute,  or  for  any  other 
purpose.^ 

The  essoin  that  occasioned  most  discussion  in  the  practice  of  real 
,  ,  .  actions  was  that  de  malo  lecti,  which  commonly  followed 
immediately  upon  that  de  malo  vemendi ;  for  where  a 
person,  having  been  detained  on  the  road  by  sickness,  and  having 
cast  the  essoin  de  malo  veniendi,  had  found  himself  obliged  to  re- 
turn home,  the  order  of  essoins,  conformably  with  what  was  likely 
to  be  the  real  fact,  led  to  the  essoin  de  malo  lecti.  Upon  this,  it 
was  usual  for  the  court  to  direct  a  view,  to  see  whether  it  was,  as 
they  called  it,  malum  transiens,  or  whether  it  was  languor:  if  the 
former,  then  he  had  another  day,  at  the  distance  of  fifteen  days  at 
least ;  if  the  latter,  he  had  the  space  of  a  year  and  a  day.  But  the 
essoin  de  malo  lecti  did  not  in  all  cases  follow  that  de  malo  veniendi. 
It  did  not  follow  it  in  a  writ  of  entry,  unless  when  the  writ  of  entry 
was  turned  into  a  writ  of  right  by  the  form  of  counting ;  so  on  the 
other  hand,  when  a  writ  of  right  was  by  the  form  of  counting 
turned  into  a  writ  of  entry,  and  the  tenant  put  himself  upon  a 
jurata,  the  essoin  de  malo  lecti  would  not  be  allowed  ;  the  same,  if 
in  a  writ  of  right  the  counting  was  of  an  inheritance  descending 
from  a  common  stock  to  co-heirs,  for  this  could  not  be  determined 
by  the  duel  or  great  assize.  For  the  same  reason  it  was  not  allowed 
in  a  writ  of  right  of  dower ;  it  being  laid  down  as  a  general  rule 
by  Bracton,  that  where  the  duel  or  great  assize  might  follow,  and 
as  long  as  the  duel  or  great  assize  might  be  had,  there,  and  so  long 
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this  essoin  would  lie,  and  that  where  and  when  either  of  those  trials 
could  not  be  had,  it  did  not  lie.^ 

This  seems  to  be  a  better  rule  than  to  say  that  the  essoin  de  malo 
lecti  lay  in  all  writs  of  prcecipe  ;  for  though  it  did  lay  in  writs  of 
right  as  long  as  they  retained  their  primary  nature,  yet,  as  this 
might  be  changed  by  the  form  of  counting,  it  became  a  less  certain 
rule  than_  the  other.  However,  by  one  or  other  of  these  rules  it 
might  easily  be  pronounced  whether  both  the  essoins  de  malo  veni- 
endi  and  de  malo  lecti  lay,  and  where  only  the  former.^ 

The  essoin  de  malo  lecti  would  not  lie,  even  in  the  actions  before 
mentioned,  for  any  of  the  following  persons.  Thus,  it  would  not 
lie  for  a  demandant,  though  he  might  have  that  de  malo  veniendi, 
but  his  pledges  would  be  exacted  if  he  made  default  in  appearing ; 
nor  for  an  attorney,  though,  if  an  attorney  was  longuidus,  this  was 
such  an  insurmountable  impediment,  that  it  would,  from  necessity, 
be  admitted  as  an  excuse,  but  not  till  the  fourth  day.  It  would 
not  lie  for  a  warrantor  till  he  had  entered  into  the  warranty; 
because  then  he  might  put  himself  on  the  duel  or  great  assize.  It 
would  not  lie  before  the  justitiarii  itiner antes,  for  a  person  residing 
in  the  same  county,  because  he  might  appoint  an  attorney ;  ^  nor, 
for  the  same  reason,  where  the  tenant  lived  in  London.*  Nor 
would  it  lie  where  it  was  not  preceded  mediately  or  immediately 
by  the  essoin  de  malo  veniendi,  but  an  essoin  de  malo  lecti,  so  cast, 
would  be  turned  into  that  de  malo  veniendi,  and  would  operate 
only  as  such.^ 

This  essoin  ought  to  be  made  on  the  third  day  inclusively  before 
the  day  given  by  the  essoniator  in  the  essoin  de  malo  veniendi,  and 
it  ought  to  be  cast  by  two  persons,  who  were  called,  not  essoniators, 
but  nuntii,  messengers ;  because  they  were  sent  to  make  an  excuse, 
says  Bracton,  and  not  to  essoin ;  for  they  received  no  day,  nor  did 
thej  swear  to  have  a  warrantor  at  a  certain  day  to  prove  the  essoin. 
This  distinction  between  an  essoniator  and  nuntius  was  very  mate- 
rial, and  was  known  in  other  instances  than  this  of  the  essoin  de 
malo  lecti.  An  essoniator  must  come  from  the  party ;  a  nuntius 
might  come  either  from  the  party  or  of  his  own  head,  to  inform 
the  court  of  any  impediment  that  prevented  the  party's  attendance, 
and  he  would  be  heard  so  late  as  the  fourth  day,  or  later,  down  to 
the  time  of  judgment  on  the  default.^  It  was  by  a  nuntius  as  well 
as  by  an  essoniator,  that  many  of  the  before-mentioned  excuses  for 
non-appearance  used  to  be  made. 

When,  therefore,  the  nuntius  had  delivered  the  excuse,  the  de- 
mandant had  a  writ  de  faciendo  videre,'!  directed  to  the  sheriff,  to 
this  effect : — Mitte  quatuor  legales  milites  de  comitatu  tuo  apud 
villam,  <&c.,  ad  videndum  utrwm  infirmitas,  qud  A.  in  curid  nostrd 
coram  Justitiariisnostris  apud  W.  essoniavit  sede  malo  lecti  versus 
N.  de  placito  terroe,  sit  languor  vel  non.    Et  si  sit  languor,  tunc 
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ponant  ei  diem  a  die  visas  sui  in  wnwm  annum  et  wnum  diem  apud 
Turrim  Londini,  quod  tunc  sit  ibi  responsurus,  vel  sufflcientem  pro 
se  mittat  responsalem.  Et  si  nan  sit  languor,  tunc^  ponat  ei  diem 
coram  Justitiariis  nostris  apvd  W. ,  &c. ,  qudd  tunc  sit  ibi  responsurus, 
vel  sufflcientem  pro  se  mittat  responsalem.  Et  die  quatuor  militi- 
bus  illis  quod  sint  coram  iisdem  justitiariis,  &c.,  ad  terminum  prce- 
dictum,  ad  testificandum  visum  suum,  et  quern  diem  ei  posuerunt ; 
et  habeas  ibi  nomina  militum,  &c^  This  writ  was  to  he  faithfully 
and  literally  executed  by  the  sheriff,  and  needs  no  other  observation 
except  in  that  passage  where  a  day  is  given  at  the  Tower.  Bracton 
says,  this  was  done  because  the  constable  was  always  present  there 
to  receive  the  appearance  of  parties,  who  perhaps  had  a  day  to 
appear,  when  no  justices  were  sitting  on  the  bench  at  Westminster. 
However,  if  it  happened  that  the  justices  were  sitting,  the  party  was 
still  to  keep  his  day  before  the  constable ;  and  the  constable  would 
give  him  a  day,  either  before  the  justices  of  the  bench,  or,  if  the  pleas 
were  adjourned  before  the  justices  itinerant,  then  at  the  eyre.^ 

If  the  four  knights,  or  any  of  them,  failed  to  appear  to  make 
certificate  of  their  view,  process  of  attachment  issued  against  them ; 
for  neither  the  view  nor  certificate  thereof  could  be  made  by  less 
than  the  four  knights  named ;  and  therefore,  if  one  of  them  died, 
a  new  writ  issued  for  the  sheriff  to,  substitute  another.^ 

It  was  a  rule,  that  after  the  essoin  de  malo  lecti  was  received, 
the  party  should  not  surgere,  as  it  was  called,  that  is,  not  stir 
abroad,  much  less  appear  in  court,  without  having  licentia  surgendi. 
This  licence  was  to  be  obtained  by  sending  some  person  to  inform 
the  justices  that  the  party  essoined  had  recovered  his  health.  The 
strictness  with  which  the  person  essoined  was  to  observe  the  essoin 
as  well  before  view  as  after  judgment  of  languor  was  pronounced, 
is  very  singular.  Bracton  declares,  that  decinctus,  et  sine  braccis,  et 
discalceatus  se  tenere  debet  in  lecto;  yet  he  adds,  alicubi poterit  indui 
vestim  entis  si  voluerit :  however,  if  he  went  out  of  his  chamber,  he 
was  not  to  go  out  of  his  house,  under  pain,  if  found  abroad,  of  being 
arrested  by  the  demandant,  and  of  losing  his  land  as  a  defaulter  in 
breaking  his  essoin.  Such  arrest,  indeed,  ought  properly  to  be  made 
by  the  coroners  or  some  officer  of  the  king's  court.  When  the  officer 
came  with  sufficient  testimony  of  other  good  and  lawful  men  to 
prove  that  he  had  broken  his  essoin,  the  party  might  endeavour  to 
prove  the  contrary ;  he  might  say,  quod  cum  esset  tali  die  apud 
talem  locum  et  in  lecto,  sicut  ille  cui  languor  adjudicatus,  et  in  pace 
domini  regis,  venit  ibi  ipse  talis  petens,  et  nequiter,  et  in  felonia 
extra/jcit  eum  i  domo  sua,  et  a  lecto  suo,  et  in  roberid  abstulit  ei 
iantum,  contra  pacem  domini  regis  ;  et  sic  offert,  &c.  Ujjon  this, 
a  proceeding  would  commence,  as  in  an  appeal,  and  the  matter 
would  be  determined  by  the  duel,  or  inquisition ;  and  according 
to  the  event  of  this  trial,  one  of  the  parties  would  lose  for 
ever;  the  tenant,  g'm'a  stult&  surrexerit;  the  demandant,  because 
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he  maliciously  drew  the  party  essoined  from  his  house ;  and  as  he 
meant  to  gain  something  by  that  proceeding,  it  was  but  reasonable, 
says  Bracton,  that  he  should  likewise  be  a  loser.  If  the  tenant 
was  arrested  in  a  manifest  act  of  breaking  his  essoin,  the  demandant 
might  tacitly  wave  the  default  in  this,  as  in  other  cases,  by  doing 
some  act  which  showed  he  did  not  mean  to  proceed  on  the  default, 
as  taking  a  day,  prece  partium,  or  the  like.^ 

Although  before  the  view  the  party  essoined  might  obtain  licentia 
surgendi,  yet  afterwards,  and  when  languor  had  been  adjudged,  he 
would  be  obliged  to  confine  himself  in  the  way  above  mentioned, 
without  any  licentia  surgendi,  the  justices  having  no  jurisdiction  to 
grant  it ;  for  the  day  now  stood  before  the  constable  whose  duty  it 
was  to  remit  the  plea  to  the  justices.^  At  the  end  of  a  year  and  a 
day,  the  party  was  to  appear  in  person,  or,  if  unable,  he  was  to 
send  a  responsalis :  no  essoin  could  now  be  had,  that  de  malo 
lecti  being  the  last.  If  he  was  still  unable  to  appear,  there  only 
remained  for  the  justices  to  adjudge  it  morbus  sonlicus.  Whatever 
was  done,  the  constable  was  to  make  a  record  thereof,  and  transmit 
it  to  the  justices,  and  give  a  day  before  them  in  banco.  Thus 
ended  the  authority  of  the  constable.  If  this  essoin  was  made  not 
in  the  king's  but  the  sheriff's  court,  then,  instead  of  the  Tower  of 
London,  some  castle,  or  other  certain  place  within  the  county,  was 
appointed  for  the  appearance  at  the  end  of  a  year  and  a  day.  3  If 
the  party  did  not  keep  the  day  appointed  by  the  four  knights,  his 
land  was  taken  by  parvum  cape,  the  same  as  if  be  had  actually 
appeared,  because  the  return  of  the  knights  was  as  a  record  which 
the  party  essoined  was  not  permitted  to  deny. 

There  was  another  essoin,  which  was  considered  as  anomalous, 
and  not  at  all  within  the  course  and  rule  by  which  other  essoins 
were  governed.  This  was  the  essoin  de  malo  villce;  which  was 
when  the  party  had  appeared,  but  was  afterwards,  before  any 
answer  to  the  suit,  taken  ill  in  the  town  where  the  court  sat,  and 
was  unable  to  attend.  This,  like  the  essoin  de  malo  lecti,  was 
signified,  not  by  an  essoniator  but  a  nuntius.  The  party  was  to 
send  two  different  nuntii  every  day,  for  four  days ;  on  the  fourth 
day  the  justices  were  to  send  four  knights  to  the  sick  person,  to 
accept  an  attorney  from  him,  and  if  he  was  not  to  be  found,  he 
would  be  in  default.  This  essoin  de  malo  villce  did  not  lie  in  the 
county  court,  nor  before  the  justices  assigned  to  take  any  assize,  or 
jury,  nor  in  any  case  where  the  party  was  not  to  be  expected  till  the 
fourth  day.*  (a) 

{a)  The  subject  is  treated  more  fully  in  the  Mirror  in  several  chapters.  First,  of 
defaults  in  personal  actions  :  the  defendants  were  distrained  to  the  value  of  the  de- 
mand, and  afterwards  they  were  to  bear  judgments  for  their  defaults,  and  for  default 
after  default,  judgment  was  given  for  the  plaintiff.  The  usage  was  changed  in  the 
time  of  king  Henry  I.,  that  no  freeman  was  to  be  distrained  by  his  body  for  an  action 
personal  so  long  as  he  had  lands,  in  which  case  the  judgment  by  default  was  of  force, 
until  the  reign  of  Henry  III.,  that  the  plaintiff  should  recover  his  tenure  of  land,  to 
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We  have  seen  what  was  the  method  of  casting  an  essoin  in  order 

to  save  a  default  on  the  return  of  the  writ  of  summons.     We  now 

come  to  speak  more  particularly  of  defaults,  and  their 

Defaults,  cousequences.  This,  like  most  other  subjects,  is  handled 
very  fully  by  Bracton,  with  whose  assistance  we  may  attain  a  com- 
plete idea  of  this  part  of  our  ancient  judicial  proceedings.! 

If  the  tenant  sent  no  essoin,  nor  appeared  the  first  day,  nor  the 
second,  third,  nor  fourth ;  then,  provided  the  demandant  obtulit  se 
on  either  of  those  days  before  the  fourth,  the  land  would  be  taken 
into  the  king's  hands  ;  which  caption  was  not  followed  by  any  severe 
penalty :  for  if  the  tenant  appeared  within  fifteen  days  after  the 
caption,  and  demanded  the  land  in  court  per  plevinam,  and  if  at 
the  day  given,  he  could  do  away  the  default,  the  possession  would 
be  restored,  or,  as  Bracton  calls  it,  reformed.  It  seems,  that  if  the 
tenant  failed  to  appear  the  first  day,  and  the  demandant  did  appear ; 
then,  notwithstanding  the  tenant  appeared  the  day  after,  if  he  could 
not  save  his  default,  he  would  lose  his  seisin.  If  neither  appeared 
the  first  day,  and  both  on  the  second,  one  default  was  set  against 
the  other,  and  no  advantage  could  be  taken  by  the  demandant; 
and  so  of  the  other  days  down  to  the  fourth :  the  same,  if  the  de- 
mandant appeared  the  first  day,  and  the  tenant  not,  and  the  tenant 
the  second,  but  the  demandant  not.  If  they  both  appeared  on  the 
third,  one  default  was  set  against  the  other.2 

During  the  four  days,  the  demandant  and  tenant  were  allowed  to 
show  excuses  for  their  non-appearance ;  and  the  tenant  might  excuse 
himself  even  after  the  four  days,  if  the  ground  of  his  excuse  was 
such  an  impediment  as  really  prevented  his  appearing,  and  he  had 
sent  a  messenger  to  notify  it  within  the  four  days.  The  grounds  of 
excuse  which  the  court  would  allow,  were  such  as  the  following : 
He  might  say  that  he  was  put  under  restraint  or  imprisonment 
(provided  it  was  not  on  account  of  any  crime)  ;  that  he  fell  among 
robbers,  who  bound  and  detained  him,  so  as  to  prevent  his  sending 
a  messenger ;  that  he  was  stopped  by  fiood,  snow,  frost,  or  tempest, 
by  a  broken  bridge,  or  the  loss  of  a  boat,  if  there  was  no  other  safe 


If  within  the  fourth  day  he  neither  came,  nor  sent  some  such  ex- 
cuse for  not  coming,  the  following  entry  was  made:  A.  obtulit  se 
quarto  die  versus  B.  de  placito  quod  reddat  ei  tantum  terrce,  &c. 
Et  B.  non  venit.     JSi' summoneas,  &c.     Judicium,  &c.,  that  the 

hold  the  same  after  default,  until  due  satisfaction  was  made.  In  personal  actions, 
however,  in  which  the  defendants  were  not  freeholders,  they  used  to  be  punished  in 
this  manner :  First,  process  was  to  be  awarded  to  arrest  their  bodies,  and  those  who 
were  not  found  were  outlawed.  Then,  as  to  defaults  in  real  actions,  they  were 
punishable  thus :  at  the  first  default,  the  plaintiff  was  seized  to  the  value  of  the 
demand,  or,  after  appearance,  the  seizure  was  to  be  adjudged  to  the  plaintiff  to  hold 
in  the  manner  of  a  distress  ;  and  if  any  one  appear  in  court,  he  was  to  answer  to  the 
default,  which  he  might  do  by  denying  the  summons,  because  he  was  never  sum- 
moned, or  not  reasonably  summoned.  In  mixed  actions,  the  parties  were  distrained 
by  their  goods  and  lands  until  they  answered. 
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land  should  be  taken  into  the  king's  hands  ;  upon  which  there 
issued  the  writ  of  magnum  cape,  as  it  was  called, 
to  this  effect :  Gape  in  manv/rn  nostram  per  visam  "^'^'""^  °°-^^- 
legalium  Jiominum,  &c.,  quam  A.  in  curid,  &c.,  clamat  utjus  suum 
versus  talem  pro  de/ectu  ipsius  B.  Et  diem  captionis  scire  facias 
justitiariis,  &c.  Et  summoneas,  &c.,  prcedictwm  B.  quod  sit  coram 
iisdem,justitiariis,  <Ssc.,  inde  responsurus  et  ostensurus  quare  non 
fuit  coram  iisdem  justitiariis,  &c.,  sicut  summonitus  fuit;  or,  as  the 
case  might  be,  quare  non  observavit  diem  sibi  datum  per  essonia- 
torem,^  &c.  The  writ  of  magnum  cape  was  the  process  in  all 
defaults  before  appearance  in  court ;  or,  what  amounted  to  the  same 
thing,  before  the  appointment  of  an  attorney. 

The  day  of  the  caption  ought  to  be  indorsed,  in  order  to  show 
the  time  of  fifteen  days,  within  which  the  land  might  be  demanded 
by  plevin.  The  demand  of  plevin  was  to  be  entered  upon  the  roll 
in  this  manner :  Talis  petiit  per  talem  tali  die  terram  miam  per 
plevinam,  quce  cajpta/uit  in  manum  domini  regis,  per  defaltam  quam 
fecit  versus  talem,  coram  justitiariis  ngstris,  tali  die.  Upon  this  no 
writ  issued,  nor  was  anything  done,  except  directing  the  party  to 
keep  the  day  given  him  in  the  writ  of  caption.  If  this  plevin,  and 
acceptance  of  thp  day,  was  done  by  the  tenant  himself,  it  seemed  to 
preclude  him  from  denying  any  summons  on  the  caption ;  if  by 
attorney,  it  was  still  left  open  to  him  to  deny  both  the  first  and 
second  summons.  The  effect  of  the  caption  was  not  to  deprive  the 
tenant  of  the  occupation  and  use  of  the  land  ;  for  if  so,  it  would  be 
rather,  says  Bracton,  a  disseisin  than  a  distress :  should,  therefore, 
a  church  become  vacant  in  the  meantime,  the  presentation  belonged 
to  the  tenant. 

After  this  demand  per  plevinam,  the  land  was  not  immediately 
replevied  to  the  tenant  before  he  appeared,  but  it  was  first  seen 
whether  the  demandant  would  proceed  on  the  cause  of  action,  or  on 
the  default :  if  the  former,  it  was  a  relinquishment  of  the  default, 
which  immediately  became  null,  and  the  land  was  replevied ;  ^  if 
the  latter,  it  was  not-  replevied  till  he  had  saved  his  default :  in 
which  if  he  failed,  the  seisin  was  adjudged  to  the  demandant. 

Upon  the  summons  in  the  magnum  cape  the  tenant  was  allowed 
no  essoin,  nor  had  he  the  dies  rationabilis,  as  it  was  called,  that  is, 
the  indulgence  of  fifteen  days  ;  because,  being  in  contempt,  he 
deserved,  according  to  Bracton,  no  more  favour  than  in  case  of 
a  disseisin.  The  summoners  were  to  come,  if  necessary,  to  testify 
the  summons.  At  the  return  of  the  magnum  cape,  if  the  tenant 
appeared,  and  the  demandant  made  choice  of  proceeding  on  the 
default,  the  tenant  might  deny  the  summons  (and  sometimes  the 
essoins  de  malo  veniendi  and  de  malo  lecti,  if  any)  ;  and  if  the  sum- 
mons was  testified  by  the  summoners  on  examination,  he  must  wage 
his  law  thereof  ;  and  upon  that  another  day  would  be  given  to  make 
his  law,  and  pledges  likewise  must  be  found.     Upon  the  day  ap- 
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pointed  for  making  his  law,  an  essoin  lay  for  both  parties.^  If  at 
length  he  made  his  law,  he  saved  the  default,  but  was  obliged  the 
same  day  to  answer  to  the  action,  that  no  further  delay  might  be 
had  to  the  interval  between  waging  and  making  law.  If  he  failed 
in  making  his  law,  he  lost,  and  the  demandant  recovered  seisin  of 
the  land :  further,  the  tenant,  and,  according  to  Bracton,  the 
pledges  likewise,  were  to  be  in  misericordid. 

If  the  tenant  did  not  appear  to  the  magnum  cape  on  the  first 
day,  but  on  the  second,  third,  or  fourth,  and  the  demandant  came 
the  first  day  and  demanded  judgment  of  both  defaults,  the  tenant 
was  required  to  defend  both :  unless  he  had  precluded  himself, 
with  respect  to  the  latter,  by  demanding  plevin  in  person,  as  be- 
fore mentioned  ;  for  if  both  were  not  removed,  he  would  continue 
in  default.  Should  the  default  not  be  saved  in  some  of  the  afore- 
said ways,  judgment  would  be  given  for  the  demandant  to  recover 
seisin  of  the  land  taken  by  the  magnum  cape ;  ^  upon  which  a  writ 
of  seisinam  habere  facias  would  issue  to  this  effect^:  Scias  quod  A. 
in  curia,  &c.,per  consideralionem  curice  recujperavit  seisinam  de 
tantd  terrcB,  &c. ,  ut  de  jure  suo,  versus  B.  per  defaltam  ipsius  B. 
Ideo  tibi prcecipimus  quod  ipsi  A.  de  prcedictd  terrd  sine  dilatione 
plenariam  seisinam-  habere  facias,  &c. 

When  the  tenant  had  lost  in  this  manner  by  default,  there  still 
remained  a  remedy  for  him  ;  for  he  might  recover  in  a  writ  of  right 
at  any  time  till  the  duel  was  waged,  or  the  tenant  had  put  himself 
on  the  great  assize.  Some  thought  it  was  open  to  him  till  the  four 
knights  were  summoned  ;  others,  till  the  twelve  were  elected  ;  but 
it  was  agreed,  that  no  recovery  could  be  had  of  land  taken  for 
default,  after  the  twelve  were  elected.  The  tenant  had  a  remedy 
likewise,. if  there  had  been  any  fraudulent  contrivance  in  the  de- 
mandant to  prevent  his  being  summoned ;  for  when  this  was  dis- 
covered, there  would  be  neither  a  caption,  nor  judgment  for  a 
defaidt ;  and  if  judgment  was  given,  and  anything  done  thereon, 
it  should  be  revoked.  The  tenant  might  recover  likewise,  if  judg- 
ment of  seisin  had  i)assed  while  he  was  absoad,  and  he  had  not 
been  prevented,  as  before  mentioned,  by  the  service  of  a  summons. 
Bracton  asks  by  what  writ  he  should  proceed  in  this  last  case  ;  for 
neither  the  justices  nor  demandant  had  been  guilty  of  any  irregu- 
larity, as  the  summoners  testified  the  summons  to  have  been  law- 
fully made.  And  he  thought  that  the  tenant  might  proceed  by 
assize  of  novel  disseisin ;  for  he  was  in  effect  unjustly  disseised, 
though  by  a  judgment  in  court :  and  the  demandant,  says  Bracton, 
in  his  answer  to  the  assize,^  might  call  upon  the  king's  court  to 
warrant  him  ;  and  then  the  court,  which  had  been  so  deceived,  would 
revoke  and  vacate  the  process  and  judgment. 

As  the  judgment  of  seisin  might  be  vacated  and  revoked,  so 
might  the  default  be  saved  before  such  judgment  was  passed  ;  and 
this  in  various  ways. 
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The  principal  of  these  was,  the  excuse  which  was  before  mentioned 
when  we  were  speaking  of  essoins,  namely,  a  warrant  Warrant  de 
that  he  was  in  the  king's  service.  This  was  signified  «ej-iJHo  regis. 
by  a  writ  to  this  effect.  After  reciting  that  he  was  in  the  king's 
service,  it  went  on  :  Ideo  vobis  mandamus,  quod  propter  ahsentiam 
suam  ad  diem  ilium  coram,  vobis  nan  ponatur  in  defultam,  nee  in 
aliquo  sit  perdens,  quia  diem  illam  ei  warraniizamus.  A  person 
might  be  protected  by  such  a  wi-it,  de  servilio  regis  for  a  certain 
term,  as  from  such  a  day  to  such  a  day  ;  and  they  used  to  be  ob- 
tained not  only  to  save  delraults  in  particular  actions,  but  to  save 
the  default  of  appearance  on  any  general  summons,  as  that  to 
appear  before  the  j  iistices  at  their  eyre.  As  the  king's  service  was 
a  sufficient  warrant  to  dispense  with  attendance  in  court ;  so  was 
the  being  party  to  a  suit  in  the  superior  court  a  sufficient  excuse 
for  not  appearing  in  the  county,  court-baron,  or  other  inferior  court, 
and  a  writ  used  to  issue  to  warrant  him  in  such  absence,  i  The 
justices  of  the  bench  might  send  a  writ  to  the  justices  itinerant, 
informing  them  that  a  party  was  attendant  before  them,  and  this 
would  excuse  his  appearance  in  the  eyre.  The  warrant  de  servitio 
regis  could  never  be  applied  so  as  to  enable  the  party  making 
■default  to  gain  anything,  but  merely  to  indemnify  him  for  a  loss ; 
nor  could  it  suspend  a  judgment  in  any  matter  contra  pacem  regis, 
as  outlawry  or  the  like.  The  other  grounds  upon  which  a  tenant 
might  get  the  judgment  and  execution  revoked  and  vacated,  were 
such  as  have  been  before  stated  as  sufficient  to  save  the  default  be- 
fore judgment ;  such  as  imprisonment,  being  abroad  before  the  sum- 
mons, and  other  matters,  which  showed  the  absence  to  be  not 
voluntary,  but  of  necessity. 

The  warrant  de  servitio  regis  was  liable  to  be  controverted.  It 
might  be  shown,  that  the  party  was  at  another  place  than  that 
stated  in  the  warrant ;  or,  perhaps,  even  in  court,  but  declining  to 
enter  an  appearance  at  the  time  he  was  supposed  by  the  writ  to  he 
in  servitio  regis.  Bracton  is  of  opinion,  that  such  matter  might 
be  objected  against  the  writ ;  though  he  admits,  as  on  a  former 
occasion,  that  if  a  representation  was  made  to  the  king,  and  he 
persisted  in  continuing  the  warrant  de  servitio,  there  was  no 
remedy.2        ^ 

Before  judgment  of  seisin,  a  default  might  be  done  away  by 
certain  acts  of  the  demandant  which  were  construed  as  an  applied 
renunciation  of  the  fault ;  as  if  he  accepted  a  dies  amoris,  or  re- 
moved the  plea,  or  cast  an  essoin.  When  therefore  he  took  a  dies 
amoris,  it  was  usually  accompanied  with  a  protestation,  qv^od  si 
amor  se  non  capiat,  salvus  sit  ei  regressus  ad  defaltam:  A  default 
might  be  released,  either  by  a  principal,  an  attorney,  or  a  warrantor.3 

Thus  far  of  defaults  committed  by  the  tenant.  The  law  was 
nearly  the  same  as  to  the  demandant.  Thus,  if  he  made  default 
and  the  tenant  appeared,  and  the  writ  came,  notwithstanding  the 
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demandant  might  offer  himself  at  the  fourth  day,'^the  tenant  would 
go  quit,  and  the  demandant  would  he  in  misericordid.  The  de- 
mandant had  the  same  excuses,  which  we  have  just  shown  the 
tenant  to  have,  to  save  his  default.  If  neither  the  demandant  nor 
writ  came  at  the  first  day,  and  the  tenant  had  essoined  himself, 
then,i  although  there  was  no  authority  for  proceeding,  yet  Bracton 
says,  he  should  not  be  entirely  absolved,  but  dicatur  ei  quod  eat 
sicut  venit :  the  same,  if  the  demandant  came,  and  neither  the  writ 
nor  tenant.  But  if  the  demandant  and  tenant  both  came,  or  either 
had  essoined  himself,  and  the  writ  did  not  come,  yet  still  alius  dies 
should  be  given  the  parties,  and  the  demandant,  or  his  essoniator, 
would  be  commanded  to  cause  the  writ  to  be  returned,  as  would 
likewise  the  sheriff.  Again,  if  both  parties  were  present,  and  the 
writ  not  returned,  the  tenant  might  demand  the  judgment  of  the 
court,  whether  he  ought  to  answer  without  a  writ ;  and  then  he 
would  have  judgment,  qudd  quietus  recedat  de  hrevi  illo. 

If  the  writ  was  against  more  than  one  tenant,  and  one  appeared, 
one  cast  an  essoin,  and  one  made  default,  alius  dies  would  be  given 
to  the  two  former  ;  but  the  other  was  to  be  proceeded  against  by 
cape,  taking,  if  he  was  one  of  several  parceners,  only  his  portion  of 
the  land.  If  the  same  default  happened  where  the  demandants 
were  parceners,  then  a  writ  would  issue  against  the  defaulter, 
summoning  him  ad  sequendum  cum  B.  et  G.  participihus  suis  in 
placito  quod  est  inter  A.  B.  C.  petentes  et  D.  &c.,  et  unde  idem  D. 
dicit  quod  non  vult  iisdem  B.  et  G.  respondere  sine  prcedicto  A .  &Ci 
If  the  defaulter  did  not  appear  at  the  return  of  this  writ,  nevertheless 
B.  and  G.  might  proceed,  as  for  their  part,  if  they  pleased.2  If 
husband  and  wife  were  demandants,  or  tenants,  they  were  not  con- 
sidered as  participes,  but  the  same  person  ;  and  the  default  of  one, 
was  the  same  as  the  default  of  both.  If  they  were  tenants,  and  the 
wife  said  her  husband  was  dead,  the  judgment  of  seisin  would  be 
suspended,  though  she  had  no  proof  or  secta  to  establish  the  fact ; 
and  a  day  would  be  given  for  the  wife  to  prove  the  death,  and  the 
demandant  the  life  ;  and  it  seems  from  Bracton,  the  mere  dictum 
of  the  wife  was,  in  this  case,  held  sufficient  to  throw  the  onus  pro- 
handi  on  the  demandant. 

We  have  before  said,  that  upon  a  default,  the  caption  of  the  land, 
Pwrvumc    e  ^^  ^^^^^  thing  in  question,  was  either  by  magnum  cape 

wivum  ape.  qj.  pg^j.^^^^  (,g^pg^     j|;  ^jll  jjg  proper  to  examine  more 

particularly,  when  the  one  and  when  the  other  was  the  proper 
remedy.  Bracton  lays  it  down  as  a  general  rule,  that  in  all  cases 
where  a  person  might  deny  a  summons  per  legem  (which  he  might 
before  appearance),  whether  in  the  king's  court,  in  the  county,  or 
court  baron,  there  the  caption  should  be  by  the  magnum  cape :  the 
same,  where  on  default  to  a  writ  of  pone  for  removing  a  plea  from 
the  county  to  the  king's  court,  though  the  tenant  had  in  the  county 
put  himself  on  the  great,  assise,^  and  the  four  knights  had  been 

'  Bract.  369  b.  '  Ibid.  370.  '  Ibid.  370  b. 
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summoned,  if  the  tenant  made  default  to  the  writ  of  pone:  so  upon 
a  removal  from  the  court  baron  to  the  county,  on  account  of  the 
lord  having  de  recto  defecisse :  so  when  all  the  pleas  in  banco  were 
put  sine  die,  on  account  of  the  iter  justitiariorum,  and  were  again 
re-summoned  ;  and  so  in  all  cases  of  re-summons,  except  in  the  re- 
summons after  a  determination  of  bastardy  in  the  ecclesiastical 
court,  where  the  process  was  parvum  cape ;  because  there  remained 
nothing  further  but  judgment  to  be  passed,  which  was  not  the  case 
in  the  former  instances,  in  all  which  the  party  might  wage  his  law 
of  non-summons. 

If  a  person  had  once  appeared  in  court,  and  had  another  day,  so 
as  that  he  could  not  deny  the  day  and  summons  per  legem,  or  if  he 
had  done  anything  that  furnished  a  presumption  of  his  having  been 
summoned,  as  making  an  attorney;  in  short,  Bracton  lays  it  down 
generally,  that  where  a  person  had  once  appeared  in  court,  and 
then  made  default,  the  caption  should  be  hy  parvum  cape.^  The 
distinction  when  the  one  or  other  of  these  writs  should  be  used, 
seems  very  extraordinary,  as  there  is  no  difference  in  the  forms 
given  by  Bracton ;  nor  does  there  seem  to  be  any  in  the  effect. 
Indeed,  the  latter  is  spoken  of  very  slightly  by  that  writer:  he 
barely  says,  if  the  party  did  not  come  on  the  first  day  of  the  sum- 
mons, on  the  parvum  cape,  he  should  be  expected  till  the  fourth  ; 
and  on  the  fourth,  the  seisin  should  be  adjudged  to  the  demandant ; 
and  the  tenant  should  have  such  recovery  quale  habere  debebit;  as 
if  he  might  recover  in  the  same  manner,  as  had  been  before  men- 
tioned in  case  of  a  Tnagnum  cape.^  The  whole  of  the  learning 
which  we  have  just  been  delivering  respecting  the  'magnum  cape 
seems  to  have  been  equally  applicable  to  the  parvum  cape. 

We  have  been  speaking  of  the  process  by  caption,  as  the  regular 
process  in  actions  real :  it  was  likewise  used  in  some  mixed  actions ; 
which  were  both  in  rem  and  in  personam;  where  each  party  might 
be  said  to  be  actor  and  reus,  though,  in  form  of  law,  he  alone  was 
actor  who  brought  the  writ ;  as  where  the  inheritance  was  divisible, 
either  ratione  rei,  or  ratione  personarum,  and  one  particeps  brought 
a  writ  against  another  pro  rationabili  parte :  so  where  land  was  in 
communi  to  persons  who  were  not  co-heirs,  and  one  brought  a  writ 
for  a  division  :  so  where  a  contest  arose  between  neighbours  for  a 
boundary,  and  one  brought  a  writ  against  the  others  pro  rationabili- 
bus  divisis.  For  if  in  either  of  these  three  actions,  or  in  any  similar 
to  them,  a  default  happened,  the  process  was  the  same  as  in  real 
actions.  But  where  two  actions  were  contained  in  one  writ,  one 
being  in  personam,  the  other  in  rem;  as  where  a  person  was  suni- 
moned  to  show  qua  warranto  he  held  such  land,  and  then  the  writ 
went  on  and  said,  Quam  dominus  rex  clamat  esse  eschceiam  suam ; 
in  this  case,  as  there  would  arise  an  appearance  of  claim  to  two  sorts 
of  process,  Bracton  thought,  contrary  to  the  opinion  of  some  others, 
he  should  have  that  which  carried  most  compulsion,  namely,  the 

'  Bract.  371.  ^  Ibid.  371  b. 
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process  real  by  caption.  Sometimes  these  two  matters  used  to  be 
separated  ;  and  then  upon  the  writ  which  contained  the  quo 
warranto,  or  quo  jure,  the  process  was  attachment,  and  not  caption 
of  the  land.^ 

It  may  be  here  remarked,  that  by  this  simple  writ  of  quo 
■Writof  gwo  Warranto,  or  quo  jure,  nothing  could  be  recovered ;  for 
jure.  it  vras  merely  to  call  upon  the  tenant  to  show  by  what 
title  or  warrant  he  held ;  and  if  he  held  by  none  at  all,  yet  this 
gave  no  title  to  the  demandant ;  but  the  demandant  having  made 
this  discovery,  must  resort  to  another  writ  if  he  would  recover  the 
land.^  This  writ  of  quo  warranto,  or  quo  jure,  by  which  a  man 
might  be  called  upon  to  show  his  title,  enabled  a  litigious  person 
to  disturb  the  peace  of  any  man's  estate  whenever  he  pleased. 
How  far  the  party,  so  called  upon,  was  required  to  disclose  his  title, 
does  not  appear.  Bracton  seems  to  speak  as  if  it  went  no  further 
than  the  title  to  possession,  and  the  general  point,  whether  by 
descent  or  purchase  ;  and  he  seems  to  consider  it  as  an  ungracious 
and  unhandsome  proceeding.  From  the  instance  given  by  Bracton,  it 
may  be  collected  that  this  writ  of  discovery  lay  only  for  the  king.^  (a) 
After  the  essoins,  and  other  delay,' or  at  the  first  day  of  the 
summons,  in  the  writ  of  right,  if  the  parties  both  ap- 
e  coun .  pgg^^g(j^  |.jjg  demandant  was  to  propound  his  intentio,^  as 
it  was  called  by  Bracton,  or  count,  and  show  the  form  in  which  he 
meant  to  contest  his  claim.  For  this  purpose,  after  the  writ  was 
read,  the  demandant  or  his  advocate,  in  the  presence  of  the  justices 
on  the  bench,  was  to  declare  himself  to  this  effect :  Hoc  ostendit 
vobis  A.  quod  B.  injustd  ei  deforceat  tantum  terrce  cum  pertinentiis 
in  tali  villd,  et  idea  injuste  quod  quidam  antecessor  suus  nomine  0. 
fuit  inde  vestitus  et  seisitus  in  dominioo  suo,  ut  defcsdo  et  injure, 
tempore  Henrici  regis  avi  domini  regis  [or  TEMroRE  regis  Bicardi 
avunculi  domini  regis,  or  tempore  johannis  regis  patris  domini 
REGIS,  or  TEHPORE  HENRICI  rcgis  quinunc  est]  capiendo  inde  expletia 
ad  yalentiam  quinque  solidorum,  sicut  in  bladis,  pratis,  reditibus  et 
aliis  esoitibus  terrce ;  et  deprcedicto  0.  descenditjus  terr^  illius, 
or  as  some  expressed  it  dbscbndeke  debuit  cuidam  D.  utfilio  et 
JueiKdi,  et  de  prcedicto  D.  cuidum  E.  utfilio  et  hceredi,  et  deprce- 
dicto E.  isti  A.  qui  nunc  petit,  utfilio  et  hceredi.     Et  quod  tale  sit 

{a)  This  ia  very  remarkable.  It  was  a  proceeding  in  substance  by  way  of  discovery, 
or  interrogatory,  to  ascertain  the  nature  of  the  right  on  which  the  party  relied,  and 
that  party  in  possession.  Bracton,  however,  says:  "Sedtamen  quamvis  incivile  sit 
cogi  possessorem  titulum  suse  posseaaionia  dioere  per  breve  quo  jure  tamen  vaJet  ad 
hoc,  ut  petens  scire  poaait  utrum  tenens  teneat  pro  hserede  vel  pro  possessore :  et  pro 
hoc  qua  actione  debet  experiri,  pro  hserede  autem  poasidet  qui  putat  se  baeredem 
esse:  pro  possessore  vero  qui  nullo  jure  rem  hsereditariam  vel  totam  hjereditatem 
soiens  ad  se  non  pertinere  posaidet"  (lib.  v.  fol.  373).  So  that  it  went  only  to  the 
general  nature  of  the  tenant's  title,  whether  he  relied  on  title  or  possession,  and  if 
title,  as  heir  or  otherwise,  it  did  not  go  into  the  particulars  of  his  title. 

1  Bract.  372.  '  Ibid.  372  b.  s  Ibid. 

«  Bracton  here  borrows  a  term  from  the  canon  law,  as  Glanville  did  the  term  petitio 
from  the  civil,  to  signify  the  count. 
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jus  suum,  offert  disrationare  per  corpus  talis  liberi  kominus  sui,  vel 
alio  modo,  sicut  curia  consideraverit. 

Certain  parts  of  the  count  are  worthy  observation.  Thus,  we 
see,  it  was  not  sufficient  barely  to  say,  peto  tantam  terram  ut  jus 
meum,  but  this  claim  was  to  be  grounded  upon  some  suggestion 
that  would  demonstrate  it,  and  show  in  what  manner  and  by  what 
degrees  the  jus  ought  to  descend  to  the  demandant.  Again,  as  the 
object  of  a  writ  of  right  was  to  recover  as  well  the  jus  possessionis 
as  the  jus  proprietatis,  upon  the  seisiu  of  a  certain  ancestor,  it  was 
not  enough  to  say  that  such  ancestor  was  seised  in  dominico  suo, 
ut  de  libero  tenemento,  only,  but  that  he  was  seised  in  dominico  suo, 
ut  de/(xdo,  which  included  in  it  the  liberum  tenemenium,  and  whole 
jus  possessionis :  nor  was  it  enough  to  say  that  he  was  seised  m 
dominico  suo,  ut  de  foedo,  without  adding  et  jure,  which  included 
in  it  the  jus  proprietatis.  Nor  would  the  concurrence  of  these  two 
rights,  those  of  possession  and  propriety,  called  droit  droit,  suffice, 
unless  the  ancestor  named  held  the  land  in  dominico  suo  ;  for  if  i  it 
was  in  servitio  only,  he  would  fail,  the  writ  of  right  being  for  a  re- 
covery in  dominico  ;  for  the  demandant  counted  on  the  seisin  of 
the  ancestor ;  and  therefore  the  same  seisin  must  be  recovered 
which  the  ancestor  had.  Again,  it  was  not  sufficient  that  the  an- 
cestor was  seised  in  dominico  suo,  ut  de  foedo  et  jure,  unless  he 
added,  that  expletia  cepit.  For  though  a  person  may  have  a  liberum 
tenementum  and  fcedum  without  the  expletia  in  a  possessory  action, 
as  was  before  shown  in  the  assize  of  novel  disseisin  and  mortaun- 
cestor  ;  yet  the  seisin  of  the  proprietas  was  required  not  to  be  so 
momentary,  but  that  there  should  be  time  to  take  the  expletia; 
and  therefore  it  was  held,  if  there  was  no  mention  of  expletia,  the 
action  would  abate.  Thus,  if  in  fact  no  expletia  were  taken,  and 
the  garty  had  suffered  the  time  of  bringing  an  assize  of  novel  dis- 
seisin or  mortauncestor  to  pass,  and  brought  his  writ  of  right,  he 
would  have  no  recovery. 

Again,  it  was  required  that  a  certain  time  should  be  mentioned, 
that  is,  the  time  of  some  king,  as  tempore  talis  regis;  for  a  writ  of 
right,  like  other  writs,  had  a  time  of  limitation.  Thus  in  the  time 
of  Glanville^  it  was  not  to  exceed  the  time  of  Henry  I.,  and  now, 
by  a  late  statute,  it  was  not  to  exceed  the  time  of  Henry  II.,  the 
present  king's  grandfather ;  the  reason  given  for  which  was,  that 
beyond  that  period  no  one  could  succeed  in  making  a  proof,  what- 
soever right  he  might  have :  for  a  demandant  could  not  make  proof, 
says  Bracton,  but  de  visu  propria,  or  that  of  his  father,  who  en- 
joined him  to  testify  the  fact,  if  any  contest  should  arise  upon  it : 
and  if  Bracton  wrote  towards  the  close  of  this  reign,  the  above 
period  of  limitation  was  perhaps  as  far  as  this  sort  of  proof  could 
well  reach.  When,  therefore,  a  demandant  mentioned  the  time  of 
Henry  I.,  he  would  fail,  for  want  of  proof. 

If  his  ancestor  happened  not  to  be  seised  in  the  time  of  the  king 

1  Bract.  372  b.  fide  ante,  264. 
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mentioned  in  the  writ,  although  he  was  seised  in  another  king's 
Tender  of  the  reign,  yet  the  demandant  might  perhaps  fail  through 
demi-nuwk  this  error,  the  same  as  if  he  had  never  been  seised  at 
aU.  But  the  issue  to  be  tried  by  the  great  assize  being,  which  of 
the  parties  had  most  right ;  the  king's  time  did  not  properly  come 
within  the  consideration  of  the  recognitors  ;  and  the  right  between 
the  parties  might  be  decided  with  justice  in  favour  of  the  demand- 
ant, although  he  had  failed  in  the  time  of  seisin  mentioned  in  his 
count :  when,  therefore,  the  demandant  had  put  himself  on  the 
great  assize,  and  the  tenant  had  suspicion  that  the  ancestor  was  not 
really  seised  at  the  time  mentioned  in  the  count ;  as  perhaps  he 
was  not  born,  or  was  dead  at  the  time  ;  he  used  to  pray  that  the 
time  of  seisin  might  be  inquired  of  by  the  recognitors :  and  to 
obtain  the  favour  of  this  extraordinary  inquiry,  it  was  the  practice 
for  the  tenant  to  give  something,  dare  de  mo,  as  Bracton  calls  it ; 
this  being,  probably,  a  remnant  of  the  old  custom  of  putting  justice 
to  sale  ;  an  abuse  which  was  long  permitted  and  made  a  gain  of  by 
our  kings,  and  was  at  last  provided  against  by  a  clause  in  the 
famous  chapter  of  the  Great  Charter.^  To  prevent  the  tenant 
taking  advantage  of  an  error  in  mentioning  the  time,  the  demand- 
ant was  permitted  to  correct  it,  and  speak  of  the  time  of  another 
king ;  and  this  was  allowed  in  any  state  of  the  cause  till  the  tenant 
had  answered,  and  put  himself  on  the  great  assize,  or  defended 
himself  by  duel ;  but  not  afterwards  could  the  question  of  time  be 
moved  by  the  tenant.^  The  seisin  was  required  to  be  tempore 
pads  ;  because,  during  wars,  like  those  in  the  time  of  king  John 
and  the  present  king,  n?any  persons  were  violently  disseised,  and 
afterwards,  in  time  of  peace,  were  restored  to  their  own  property.  • 
When  the  count  was  thus  founded,  the  demandant  was  to  offer 
to  prove  it,  as  was  before  mentioned  ;  which  offer  was  sometimes 
stated  more  fully :  Offert  disrationare  per  corpus  talis  liberi  hominis 
sui,  et  talis  nomine,  qui  hoc  paratus  est  disrationare  per  corpus 
suum,  sicut  ille  qui  hoc  vidit,  or  de  visu  patris  sui  cui  pater  suns 
ciim  esset  agens  in  extremis  injunxit  in  fide  qud  filius  patri  tene- 
batur,  quad  si  inde  loqui  audiret  (as  before  mentioned)  qudd  inde 
testis  esset;  et  hoc  per  corpus  suum  disrationare  sicut  iliud  quod 

1  Vide  ante,  249.  It  is  to  be  lamented  that  our  author,  who  has  opened  to  the  modem 
reader  so  many  secrets  of  our  old  jurisprudence,  should  he  less  explicit  on  a  point  that 
has  caused  much  difficulty  amongst  lawyers.  The  tender  of  the  demi-mark,  as  it  was 
afterwards  called,  is  the  practice  here  noticed ;  but  this  is  done  so  shortly  as  to  throw 
no  light  upon  it ;  and,  unhappily,  the  passage  is  so  obscured  by  the  use  of  a  word,  and 
that  a  technical  one,  in  two  senses,  that  it  is  difficult  to  malce  out  any  meaning  at  all. 
Having  used  the  word  mentio  to  express  the  naming  of  the  time  of  the  seisin  in  the 
writ,  he  afterwards  uses  it  to  signify  the  moving  the  question  of  seisin  by  the  tenant : 
Dat  aliquando  tenena  de  suo  pro  haiend&  mentione  de  tempore.  Perhaps  some  reason 
might  be  given  in  those  times,  to  show  that  the  king  might  accept  this  tender  of  money 
for  a  judicial  grace,  without  violating  Magna  Charta.  This  perhaps  might  be  thought 
to  stand  on  the  same  footing  with  the  king's  silver,  which  is  still  given  pro  licentid  con- 
cordandi.  The  truth  is,  that  the  charter  only  aimed  at  flagrant  and  enormous  partiality 
when  obtained  by  corruption,  and  not  at  such  trifling  payments  as  were  made  and 
accepted  of  course  from  every  body,  as  a  ^moderate  recompense  to  the  officers  of  the 
court  for  their  labour  and  attendance.  »  Bract.  373. 
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pater  tuus  vidit  et  audivit.  If  any  of  the  above  circumstances  were 
omitted,  and  the  proceeding  had  gone  too  far  to  correct  the  error, 
the  demandant  would  lose  his  claim  for  him  and  his  heirs  for  ever. 

Another  material  part  of  the  count  was,  the  deducing  the  descent 
from  the  ancestor  seised  down  to  the  demandant.  This  was  plain 
and  easy,  when  the  descent  was  in  the  right  line  ;  but  when  it  was 
necessary  to  go  over  to  the  transverse,  or  collateral  line,  it  became 
more  difficult :  then,  instead  of  deducing  it  from  father  to  son,  a 
transition  must  be  made  in  this  way :  Et  quia  idem  talis  obiit  sine 
hwrede  de  se,  revertebatur  jus  terrce  illius  tali  ut  avunculo  et  hceredi, 
&c.  And,  in  this  it  was  necessary  to  observe,  that  the  stipes  re- 
sorted to  did  not  exceed  the  time  of  limitation  before  mentioned. 
If  a  son  died  in  the  lifetime  of  his  father,  it  was  the  opinion  of 
some  that  he  need  not  be  mentioned  in  the  descent ;  but  Bracton 
does  not  assent  to  this,  laying  it  down  as  a  reason,  that  no  right 
descended  to  an  heir  from  an  ancestor,  unless  by  the  death  of  some 
heir  ;  and  he  thought  that  such  deceased  heir  should  be  noticed  in 
this  way :  Qudd  de  tali  antecessore  descendere  debuitjus  tali  utfilio 
et  hceredi,  et  de  tali  ei  qui  nunc  petit^  ut  nepoti  et  hceredi  ;  so  that 
no  chasm  would  be  left  in  the  descent :  for  if  that  was  allowed, 
then  a  son  might  be  attainted  of  felony  in  his  father's  life,  and, 
being  left  out  of  the  computation  of  descent,  the  grandchildren 
would  succeed  immediately  ;  which,  as  Bracton  says,  would  be  in- 
convenient, and  against  law.  However,  when  the  eldest  son  died 
in  the  life  of  his  father,  leaving  no  children,  but  leaving  brothers, 
then  it  was  not  necessary  to  mention  such  eldest  son  in  the  com- 
putation of  the  descent,  though  the  right  ought  to  descend  to  him  ; 
as  well  because  the  other  brothers  were  as  near  in  degree  to  the 
seisin  of  the  father  as  the  brother  who  died,  as  because,  upon  his 
death,  the  eldest  of  the  surviving  brothers  became  next  heir  to  the 
father ;  on  which  account  the  attainder  of  such  elder  brother,  in 
the  lifetime  of  the  father,  would  not  affect  the  other  brothers,  who 
were  not  heirs  to  him  during  the  father's  life. 

Where  an  abbot,  prior,  or  other  incorporated  person,  sued  a  writ 
of  right,  in  right  of  his  church,  grounded  upon  the  seisin  of  a 
predecessor,  there  was  no  need  to  count  from  one  abbot  to  another, 
naming  the  intermediate  ones ;  because  the  corporation  remained 
the  same,  notwithstanding  the  changes  of  the  abbots.^  They 
therefore  only  said,  talis  abbas,  predecessor  suus,fuit  seisitus,  &c. 
If  land  was  given  to  more  than  one  jointly,  the  parties  should  all 
be  named  in  the  computation  of  the  descent,  thus  :  Et  unde  A.  B. 
C.  D.  faerunt  seisiti,  &c.,  et  ita  quod  tales  mortui  fuerunt  sine  hcerede 
de  se,  accreverunt  eorum  partes  super stitibus,  et  ita  quod  jus  terrce 
illius  descendit  hceredibus  eorum  qui  fuerunt  superstites,  scilicet 
talibus ;  et  quia  unus  illorum,  scilicet  talis,  obiit  sine  hcerede  de  se 
descendit  totum  jus  tali,  et  de  tali  illi  qui  nunc  petit,  &c. 

If  any  one  was  omitted  in  the  descent ;  if  it  commenced  with  one 
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who  never  was  in  seisin  ;  if  there  was  any  error  in  the  person,  or 
the  name  of  any  one  mentioned  in  the  descent ;  if  any  of  those  men- 
tioned in  the  descent  was  a  villein  ;  in  all  these  cases,  the  action 
would  abate,  and  the  demandant  lose  his  suit.i 

When  the  count  was  thus  exhibited,  it  became  the  tenant  to 
consider  what  defence  he  could  make.  The  first  point 
e  enoe.  ^^  ^^  considered  was,  whether  the  court  had  jurisdic- 
tion of  the  cause ;  next,  whether  the  parties  to  the  writ  were  pro- 
per ;  and  then,  whether  the  writ  was  liable  to  any  exception.  The 
next  consideration  was,  whether  the  tenant  held  all  the  land 
demanded,  or  only  part,  and  how  much:  to  ascertain  this,  the 
tenant  might  pray  a  view.  When  this  was  over,  then  the  tenant 
was  to  answer  to  the  merits  of  the  cause,  either  by  himself  or 
attorney,  unless  there  was  some  warrantor  whom  he  should  like  to 
vouch.  The  nature  of  vouching  to  warranty,  and  the  answers  the 
tenant  might  make,  we  shall  defer  for  the  present,  till  we  have 
inquired  a  little  into  the  method  of  praying  and  making  a  view, 
and  the  cases  in  which  it  was  allowed.  2 

A  view  might  be  had  either  by  the  party  or  by  the  jurors.  Of 
Of  granting  a  the  latter,  Something  has  already  been  said  in  the  assize 
view.  of  novel  disseisin.  A  view  might  be  had  also  some- 
times in  inquisitions ;  and  not  only  where  it  was  a  question  for  the 
recovery  of  property,  but  also  where  it  was  entirely  upon  a  fact,  as 
in  cases  of  trespass.  What  we  have  now  to  say,  will  be  confined 
to  a  view  when  prayed  by  the  party,  and  granted  for  the  purpose 
of  enabling  the  court  to  pass  a  certain  and  precise  judgment  on  the 
matter  before  them.  In  order  to  understand  this,  we  shall  first 
speak  of  cases  where  a  view  was  not  allowed,  then  of  those  where 
it  was,  and,  lastly,  of  the  manner  of  making  it. 

In  a  plea  de  proparte  sororwn,  if  the  demand  of  the  rationdblis 
pars  was  by  a  writ  of  niiper  olnit,  that  is,  by  stating  that  the 
demand  was  of  a  certain  portion  of  the  inheritance,  of  which  their 
common  ancestor  lately  died  seised,  the  latter  part  of  the  allega- 
tion was  construed  to  specify  the  parcel  of  land  so  accurately,  as  to 
supersede  the  necessity  of  a  view  ;^  but  if  land  was  demanded  by 
a  writ  of  right  ut  de  proparte,  then  a  view  was  allowed.  For  the 
same  reason  a  view  was  denied  in  dower,  if  brought  for  land  of 
which  the  husband  obiit  nuper  seisitics.  If  a  manor  was  demanded 
without  the  pertinentia,  no  view  was  allowed,  a  manor  being  suffi- 
ciently defined  by  the  name  only :  so  if  the  demand  was  of  the 
moiety  of  a  manor  undivided ;  because  the  demandant  being  igno- 
rant which  moiety  belonged  to  the  tenant,  could  not  inform  him  of 
the  particulars  on  taking  the  view.  But  if  it  was  divided,  and  the 
pertinentia  were  claimed,  there  a  view  would  be  granted ;  and,  in 
any  case,  if  the  manjr  was  undivided,  he  might  have  a  view  of  the 
whole.  A  view  was  denied  to  an  intrudor,  if  the  thing  in  which 
the  intrusion  was  made  was  specified  without  the  pertinenUa;  at 
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if  tliat  was  done,  whicli  was  held  to  supersede  the  need  of  a  view, 
as  before  mentioned,  especially  if  the  intrusion  was  so  recent  as 
within  a  year  or  less.  If  a  woman  demanded  dower  of  a  manor, 
of  which  she  was  specially  endowed,  without  naming  \hB  pertinentia, 
she  could  not  have  dower ;  so  if  she  demanded  tertiam  partem, 
although  she  could  not  ascertain  her  third  part,  yet  in  this  latter 
case,  the  tenant  might  have  a  view  of  the  whole :  however,  if  the 
woman  replied  that  she  demanded  the  third  of  that  of  which  her 
husband  nuper  dbiit  seisitus,  and  that  the  tenant  held  the  whole, 
no  view  would  be  allowed,  for  the  reason  above  given.  If  the 
demand  was  made  in  an  uncertain  way,  no  view  would  be  allowed, 
as  demanding  all  the  lands  holden  by  the  tenant  in  such  a  vill  over 
and  above  ten  acres :  ^  though  here,  as  in  a  former  case,  he  might 
have  a  view  of  the  whole.  When  a  tenant  had  had  a  view,  no 
warrantor  whom  he  introduced  into  the  action  could  have  it ;  the 
warrantor  knowing  by  his  charter  what  land  he  was  to  warrant, 
without  the  assistance  of  a  view. 

If  a  view  had  been  refused,  or  had  not  been  prayed,  yet  when 
the  duel  was  waged,  and  pledges  given,  the  two  champions  might 
and  ought  to  have  a  view,  because,  by  law,  they  were  to  swear  de 
visu;  a  day,  therefore,  used  to  be  given  them  for  that  purpose. 
After  land  had  been  taken  into  the  king's  hands  by  default,  it  was 
not  usual  to  allow  a  view,  because  the  tenant,  when  he  demanded 
it  back  per  plevinam,  must  have  ascertained  it  in  the  same  manner 
as  would  be  done  by  the  demandant  on  a  view,  which,  therefore, 
superseded  the  need  of  a  view;  however,  for  the  same  reason  as  was 
before  given,  the  champions  were  to  have  a  view  after  a  default. 

If  the  demand  was  made  not  of  land,  but  of  some  right,  as  a 
right  of  advowson,  of  common,  and  the  like,  though  these  are  in- 
visible in  themselves,  yet  as  they  are  issuing  out  of  land,  the  land  to 
which  they  belonged  might  be  ascertained  either  by  view,  or  what 
amounted  to  a  view.  In  cases  of  common  it  was  sufficient  if  the 
place  was  viewed  by  the  jurors ;  and  so  it  was  in  trespass,  and  in 
waste ;  for  in  a  personal  action  a  view  might  not  be  prayed  by  the 
party.  2 

A  view  could  be  had  in  the  following  cases :  of  all  lands  demanded 
in  a  writ  of  right,  or  in  any  other  writ  in  which  the  duel  or  the 
great  assize  might  be  had ;  in  short,  it  lay  wherever  a  corporeal 
thing  was  demanded  that  could  not  be  otherwise  ascertained,  either 
directly  by  the  naming  of  it  without  any  pertinentia,  or  indirectly 
by  a  description,  as  in  a  nuper  obiit  before  mentioned,  or  by  speci- 
fications that  were  adequate ;  as,  quam  talis  warrantizavit ;  talis^ 
tenet  in  eddem  villd;  talem  qua.  capta  fuit  in  numus  cbmini 
regis ;  talem  quam  talis  tibi  tradidit  talem,  de  qud  disseisinam 
fecisti,  talem  quam  tenes  de  dono  talis.  It  lay  of  incorporeal  things, 
as  in  a  writ  of  quo  warranto,  which  writ,  as  has  been  before  men- 
tioned, was  both  in  rem  and  in  personam.     It  might  be  had  of 
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land  out  of  which  a  rent  issued,  to  which  any  one  had  common  of 
pasture,  or  in  respect  of  which  suit  of  court  was  demanded.  In 
all  these  cases,  as  well  as  the  former,  it  might  be  had,  unless  the 
necessity  was  superseded  by  some  sort  of  designation  or  description 
that  was  equivalent  to  it.-^ 

If  the  view  was  granted,  the  entry  on  the  roll  was  to  this  effect : 
A.  petit  versus  B.  tantam  terrain  cum pertinentiis,  &c.  <Ssc.  Et  B. 
venit,  et  petit  visum  de  terrd,  unde,  &c.  And  then  there  issued  a 
writ  to  this  effect,  directed  to  the  sheriff :  Prmcipimus  tihi,  quad 
sine  dilatione  Imhere  facias  B.  visum  de  tantd  terrd  cum  pertinen- 
tiis in  N.  quam  A.  in  curid  nostrd  coram  Justitiariis  nostris  apud 
W.  clamat,  ut  jus  suum,  versus  prcedictum  B.  Et  die  quatuor 
militibus,  ex  illis  qui  visui  illi  interfaerint,  qudd  sint  coram  iisdem 
justitiariis  nostris  apud  Westmonasterium,  tali  die,  <&c.,  ad  testifi- 
candum visumillum ;  et  habeas  ibi  nomina  militum,  et  hoc  breve, 
&c.,  varying  according  to  the  form  of  the  original  writ,^  and  then 
dies  datus  est  eisdem,  &c.  On  the  dies  datus,  the  demandant  and 
tenant  might  both  cast  essoins  ;  but  whether  they  came  or  not,  the 
sheriff  was  to  command  the  four  knights  to  appear  and  testify  their 
view ;  and  when  this  was  once  done,  the  record  of  such  testification 
must  be  abided  by.  If  no  view  had  been  made,  and  the  tenant 
appeared,  and  showed  it,  he  might  have  another  day.  In  making 
the  view,  the  demandant  ought  to  show  to  the  tenant,  in  all  ways 
possible,  the  thing  in  demand,  with  its  metes  and  bounds. 

If  the  tenant  objected  that  the  demandant  had  put  in  view  more 
or  less  than  what  was  contained  in  the  writ,  an  inquisition  of  the 
country  used  to  be  made  to  find  the  truth.^  This  inquisition 
sometimes  consisted  of  four,  five,  or  six  persons,  whom  the  parties 
named,  together  with  certain  of  those  who  had  made  the  view.  For 
this  purpose  the  following  special  venire  facias  would  issue :  Proe- 
cipimus  quod  venire  facias  coram  justitiariis  nostris,  &c.,  A.  servi- 
entem  talis,  et  aetornatum  tuum,  in  loqueld  quce  est  inter  eundem 
A.,  &G.,  de  tantd  terrd,  &c.  Et  similiter  cum  eo  B.  0.  B.  E.  super 
quos  prcedicti  tales  se  posuerant,  et  prceterea  quatuor  ex  illis  qui  visui 
interfaerint,  quern  prmdictus  A.  attornatas  petentis  fecit  tenenti  de 
prato,  &c.,  ad  certificandum,  prmfatis  justitiariis  quid  et  quantwm 
prati,  <Ssc.,  idem  attornatus  posuit  in  visu,  et  unde  idem  tenens  dicit 
qudd  non  posuit  in  visu,  nisi  tantum,  &c. 

When  the  tenant  was  thus  informed  of  the  quantity  of  land  which 
the  demandant  claimed,  he  was  better  able  to  calculate  his  defence, 
whether  to  take  it  on  himself  by  pleading  any  exception,  or,  if  he 
had  any  warranty,  to  vouch  a  warrantor  to  defend  for  him.* 

If  the  tenant  had  no  good  cause  of  exception,  either  dilatory  or 
Vouching  to  peremptory,  and  had  any  one  to  vouch,  it  would  be 

warranty,  gafer  to  vouch  his  Warrantor  to  defend  for  him.  This 
was  to  be  done  by  the  aid  of  the  court,  or  not,  according  as  the 
warrantor  was,  or  was  not,  within  the  power  of  the  tenant.5    A 
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clause  of  warranty  was  usually  inserted  in  every  charter,  whether 
made  on  the  occasion  of  a  donation,  a  sale,  or  exchange  of  any  land 
or  tenement ;  sometimes  a  warranty  arose  by  reason  of  homage, 
without  any  charter  at  all.  As  a  warranty  was  usually  made  for 
the  warrantor  and  his  heirs,  to  the  donee  and  his  heirs,  the  mutual 
tie  continued  on  the  heirs  in  infinitum  on  both  sides ;  so  it  did  on 
the  assigns,  and  those  who  were  in  loco  hceredwm,  as  the  chief  lord, 
who  came  into  seisin  by  reason  of  escheat,  l  A  tenant  for  life,  as 
well  as  one  in  fee,  and  even  one  who  held  for  term  of  years,  might 
either  vouch  or  be  vouched.  A  husband  might  vouch  his  wife ; 
and,  in  case  of  a  gift  made  by  her  to  him  before  marriage,  if  he 
lost,  she  was  bound  in  excambium :  the  same  if  the  wife  was  im- 
pleaded of  land  given  to  her  before  marriage  by  the  husband.^ 

If  a  minor  was  vouched,  the  tenant  was  expected,  at  the  time  of 
vouching,  to  show  the  deed  containing  the  warranty.  This  was  to 
take  off  the  suspicion  of  its  being  meant  for  delay,  the  vouching  of 
minors  being  often  resorted  to  for  no  other  purpose  than  that  of 
delay.  When  the  charter  was  shown,  and  the  question  was  upon 
a  service,  it  was  inquired,  whether  the  minor's  father,  or  any  of  his 
ancestors,  was  seised  of  the  service  anno  et  die  quo  fuit  vivus  et 
mortuus :  if  he  was,  then  the  minor  was  immediately  to  enter  into 
the  warranty,  but  the  plea  between  the  demandant  and  him  was  to 
remain  sine  die  till  he  was  of  age  ;  for  he  was  not  obliged  to  answer, 
either  to  the  warranty  or  the  plea,  till  he  was  of  age.  But  if  the 
tenant  had  been  enfeoffed  of  the  land  in  question  during  the  mino- 
rity, the  minor  was  to  answer  both  to  the  warranty  and  the  plea ; 
and  in  order  to  know  this,  an  inquisition  would  be  made,  whether 
it  was  an  inheritance  by  descent  or  by  purchase.  What  is  said 
above  of  services  applied  also  to  homage.^ 

The  obligation  of  warranty  that  arose  from  homage  might,  as 
was  before  said,  be  proved  without  a  deed.  If  the  Nature  of 
vouchee  called  for  one,  the  tenant  need  only  say,  "  You  warranty. 
are  bound  to  wai-ranty,  because  ego  sum  inde  homo  tuus,  and  you 
have  received  my  homage  for  this  land,  and  are  in  seisin  of  my 
service,  and  my  father  and  his  ancestors  inde  fuerunt  homines  an- 
tecessorum  tuorum  ;  "  of  which  he  was  to  produce  a  sufHcient  secta, 
or  some  one  who  was  ready,  if  necessary,  to  prove  it  per  coo'pus 
suum ;  and  if,  upon  the  denial  of  the  vouchee,  this  was  afterwards 
proved  before  the  justices,  they  would  adjudge  him  to  enter  into 
the  warranty.  Although  the  tenant  might  at  any  time  make  the 
surrender  of  his  tenement,  yet  the  lord  could  not  waive  the  homage, 
because  by  such  means  he  might,  at  the  expense  of  a  small  service, 
deprive  the  tenant  of  the  claim  of  warranty,  which  depended  upon 
the  doing  of  homage.  If  the  warranty  was  grounded  on  a  fine  and 
cyrographum,  it  is  made  a  doubt  by  Bracton,  whether  a  minor 
should  not  be  bound  to  answer,  though  his  ancestor  was  not  seised 
die  et  anno,  as  above  mentioned.     But  of  this  more  hereafter. 
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A  warranty  was  sometimes  conceived  so  as  to  bind  not  only  the 
person  of  the  feoffor,  but  also  a  certain  tenement.  Thus  in  the 
deed  of  gift  he  might  say,  that  he  and  his  heirs  would  warrant  the 
gift  ex  tali  tenemento  quod  tunc  tenet,  to  whomsoever  that  tenement 
might  afterwards  come ;  by  virtue  of  which  special  warranty  that 
tenement,  in  whatsoever  hands,  would  be  liable  to  go  in  excambium 
of  the  land  warranted.  But  the  law  was  so  favourable  to  warranty, 
that,  without  such  express  specification,  land  was  held  to  be  tacitly 
bound  by  a  warranty ;  and  therefore,  if  a  warrantor  at  the  time  of 
making  his  warranty!  had  sufficient  to  make  good  his  warranty, 
the  land  he  then  had  became  bound  by  the  warranty;  and  even  if 
it  went  into  the  hands  of  the  chief  lord,  or  of  the  king,  by  escheat, 
Bracton  holds  ^  it  to  be  liable  to  the  warranty,  qma  res  cum  onere 
transit  ad  quemcunque. 

The  king,  in  point  of  law,  was  liable  to  warrant,  the  same  as  a 
common  person ;  but  he  could  not  be  vouched,  because  no  summons 
could  issue  against  him ;  instead,  therefore,  of  vouching,  the  tenant 
ought  to  say,  in  the  style  of  a  remonstrance,  that  sine  rege  respon- 
dere  non  potest,  eo  quod  habet  chartam  suam  de  donatione,  per 
quam,  si  amitteret,  rex  ei  teneretur  ad  excambium.  It  seems  that 
such  respect  was  paid  to  the  king's  charter,  that  an  allegation 
thereof  was  held  sufficient  cause  to  delay  the  proceeding.  To 
remedy  this,  it  had  been  lately  provided,  that  the  king  should  never 
be  named  in  this  way,  unless  where  he  was  bound  ad  excambium.^ 

In  vouching,  the  tenant  ought  to  name  the  warrantor  with  all 
possible  precision.  Thus,  if  he  was  son  as  well  as  heir,  he  should 
be  called  son  and  heir.  If  many  claimed  to  be  heirs,  they  should 
be  vouched  disjunctively,  talis  vel  talis,  whoever  of  them  was  heir. 
If  the  heir  was  in  ventre,  and  the  wife  had  prayed  to  be  put  into 
possession  nomine  ventris,  as  seems  to  have  been  usual,  then  the 
tenant  was  at  liberty  either  to  name  the  person  who  was  apparent 
heir,  or  him  in  ventre,  stating  in  all  such  cases  the  special  ground 
of  ambiguity.* 

If  a  person  was  vouched  who  was  in  the  power  of  the  tenant,  as 
a  wife,  children,  or  others  under  his  authority,  the  tenant  was  not 
to  have  the  assistance  of  the  court ;  but  if  he  did  not  produce  the 
vouchee,  he  was  to  lose  his  land.  If  the  vouchee  was  not  in  the 
realm,  he  was  not  within  the  reach  of  the  king's  writ,  and  therefore 
it  would  be  in  vain  to  pray  the  assistance  of  the  court ;  and  if  the 
tenant  did  not  produce  such  warrantor,  he  would  lose  his  land : 
but  if  the  person  vouched  was  in  Ireland,  the  Icing's  writ  used  to 
issue  to  the  justices  there.5  If  the  vouchee  resided  within  the 
power  of  the  king's  writ,  and  he  could  not  be  produced  without  the 
court's  assistance,  then  there  issued  a  writ  to  this  effect,  addressed 

1  Satis  habuit.  »  Bract.  382. 

'  This  provision  is  said  by  Bracton  to  be  made  coram  ipso  rege  in  dedicatione  abhathwB 
de  Sayles  in  prmsentid  novem  episcoporum,  ct  coram  comite  Richardo  et  aliis  pluribus 
comitibus.  This,  therefore,  was  an  act  of  the  legislature,  and  is  one  of  those  many  acts 
of  parliament  which  are  now  lost.    The  date  of  this  provision  is  not  mentioned. 

*  Bract.  382.  s  Ibid.  395  b. 
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to  the  sheriff:  Summoneas  per  honos  summonitores  A.  quod  sit 
coram  justitiariis  nostris,  &c.,  tali  die  ad  warrantizandum  B.  tan- 
turn  terrce  cum  pertinentiis  in  tali  villa  quam  E.  in  eddem  curia 
coram,  iisdem  justitiariis,  tfecj,  clamat  ut  jus  suum  versus  prcedic- 
tum  B.  et  unde  idem  B.  in  eddem  curia  nostrd,  coram  iisdem  jus- 
titiariis nostris  vacant  ipsum  A.  ad  warrantizandum  versus  prce- 
dictum  E.,  &c. 

The  writ  of  summons  ad  warrantizandum  always  made  mention 
of  the  sort  of  plea  depending.  If  the  warrantor  was  a  minor,  there 
was  a  writ  of  summons  to  the  guardian  to  appear,  and  bring  with 
him  the  heir.  If  an  heir  was  vouched  in  respect  of  his  mother's 
land,  which  was  then  in  possession  of  his  father  as  tenant  per  legem 
Anglice,  the  warranty  was  not  defeiTed,  but  a  writ  issued  to  him, 
expressed  either  to  hear  the  judgment  of  the  court  on  the  warranty, 
or  to  warrant  together  with  the  heir.^ 

At  the  return  of  the  summons,  the  demandant,  tenant,  and  war- 
rantor, might  all  essoin  themselves.  If  the  demandant  made 
default,  and  the  tenant  appeared,  the  tenant  had  judgment  to  go 
quit ;  if  the  tenant,  then  there  was  a  capiatur  in  manus  domini 
regis,  as  in  common  cases.  If  the  demandant  and  tenant  both 
appeared,  and  the  warrantor  made  default,  then  a  writ  of  capias  ad 
valentiam  issued  to  take  as  much  land  of  the  warrantor  as  was 
equal  to  the  value  of  the  land  in  question.  If  the  land  of  the  war- 
rantor was  in  another  county,  the  sheriff  of  that  county  could  not 
judge  of  the  value  of  the  land  in  question  ;  to  ascertain  this,  there- 
fore, a  writ  first  issued  to  the  sheriff  of  the  first  county,  command- 
ing him  by  the  oaths  of  twelve  men  of  the  vicinage  qudd  extendi 
faciat,  et  appretiari,  the  land  in  question ;  upon  the  return  of  which 
extent,  they  grounded  a  writ  of  cape  ad  valentiam  to  the  sheriff  in 
the  foreign  county.^  If  a  guardian  made  default,  the  cape  ad 
valentiam  issued  against  the  lands  of  the  minor  :  if  either  the 
tenant  per  legem,  Anglice  or  the  heir  made  default,  the  cape  ad 
valentiam,  went  againist  the  maternal  inheritance  in  the  possession 
of  the  tenant  per  legem.  If  there  was  more  than  one  warrantor,  as 
in  the  case  of  parceners,  the  cape  ad  valentiam  issued  against  all 
rateably,  though  if  some  appeared,  they  did  not  suffer  by  the 
default  of  the  others,  who' were  proceeded  against  separately.^ 

The  writ  of  cape  ad  vakntipim  contained  in  it  likewise  a  sum- 
mons ;  and  if  the  warrantor  after  the  caption  did  not  appear  to  this 
summons  neither  the  first,  second,  third,  nor  fourth  day,  and  the 
demandant  and  tenant  both  appeared,  the  former  against  the  latter, 
and  the  latter  against  the  warrantor,  then  judgment  was  given  that 
the  demandant  should  recover*  the  land  against  the  tenant,  by 
default  of  the  tenant,  and  the  tenant  an  excambium  ad  valentiam 
out  of  the  land  of  the  warrantor.     Upon  this  there  issued  a  writ 

1  Bract.  383  b.  « IHd.  384.  =  Ibid.  385. 

'     *  Recwperat  lerram,  suam  versus  B.  per  defaltam  B.  et  B.  in  misericordiS,  et  haieat  de 
terra  ipsiv,s  C.  in  loco  competenti  excambium  ad  valentiam. 
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for  the  demandant,  commanding  the  sheriff  qudd  habere  facias 
seisinam,  and  another  for  the  tenant  de  excamhio  against  the  war- 
rantor,!  which  latter  was  preceded  by  a  writ  of  extent,  if  the  land 
was  in  another  county,  as  in  the  case  of  the  cape  ad  valentiam 
before  mentioned.  If  the  warrantor  had  appeared,  and  afterwards 
made  default,  then  there  issued  a  cape  ad  valentiam,  which  was  a 
parum  cape ;  and  if  he^  failed  to  appear  to  the  summons  therein 
contained,  the  demandant  had  judgment  against  the  tenant  by 
default,  and  the  tenant  ad  valentiam  against  the  warrantor,  as  in 
the  former  case :  and  so  of  the  person  or  persons  making  default, 
if  the  warrantor  was  more  than  one  person ;  though  if  husband  and 
wife  were  summoned,  and  one  made  default,  it  was  the  same  as  if 
both  had  so  done,  whether  before  appearance  or  after.  If  the  war- 
rantor afterwards  appeared,  but  had  no  sufficient  excuse  to  save  his 
default  in  not  appearing  at  the  first,  second,  third,  or  fourth  day, 
then,  in  like  manner  as  in  the  former  cases,  the  demandant  had 
judgment  against  the  tenant,  and  the  tenant  over  against  the  war- 
tor  for  an  excambium  ad  valentiam,  upon  which  issued  writs  of 
habere  facias  seisinam  for  both  parties.^ 

If  the  demandant  and  warrantor  appeared  and  offered  themselves, 
and  the  tenant  was  absent,  then,  if  he  had  not  entered  into  the 
warranty,  he  statim,  recedat  quietus  de  warrantid,  and  a  parvum 
cape  would  issue  for  the  land  in  question,  and  if  upon  the  return 
thereof  the  tenant  did  not  appear  or  could  not  save  his  default  he 
would  lose  his  seisin.  If  the  demandant  made  default,  and  the 
tenant  and  warrantor  appeared  and  offered  themselves,  they  both 
recedant  quieti  de  brevi  illo.  When  a  person  was  vouched  who 
had  no  land  in  fee  that  might  be  taken  into  the  king's  hands  or  by 
which  he  might  be  distrained,  then  a  writ  issued  to  the  sheriff,* 
qmd  habeat  corpus,  to  take  the  body. 

When  the  demandant,  tenant,  and  warrantor  all  appeared  in 
court,  the  warrantor  either  entered  into  the  warranty  or  contended 
that  he  was  not  bound  to  warrant.  If  he  voluntarily  did  the  former, 
the  original  suit  then  proceeded  between  the  demandant  and  war- 
rantor, and  the  tenant  might  leave  the  court  till  the  plea  between 
them  was  determined.  The  demandant  was  therefore  to  propound 
his  count  to  the  warrantor,  in  the  same  nianner  as  he  before  had  to 
the  tenant,  to  which  he  was  to  answer,  and  defend  the  demandant's 
right  by  the  duel  or  great  assize,  unless  he  could  plead  some  ex- 
ception or  had  a  warrantor,  whom  he  in  his  turn  might  call  to 
defend  him,  and  thus  they  might  go  on,  one  warrantor  vouching 
another  till  none  was  left  to  be  vouched ;  and  if  the  last  warrantor 
lost,  either  by  default  or  by  judgment,  he  would  be  liable  ad  ex- 
cambium,  and  so  on  from  hand  to  hand  to  the  tenant. 

If  the  warrantors  were  C.  D.  and  E.,  and  E.  had  nothing  where- 
with an  excambium,  could  be  made,  and  all  the  others  had  sufficient, 
Bracton  thought  it  hard  that  the  tenant  should  go  without  an  ex- . 

1  Bract.  387  b.  2  Ibid.  386.  >  Ibid.  386  b,  •  Ibid.  387. 
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cambium  ;  and  therefore,  in  his  opinion,  it  appeared  equitable  that 
D.  should,  notwithstanding,  recompense  C.  and  wait  for  better  times, 
when  E.  could  do  the  same  by  him,  so  that  the  writ  of  seisin  would 
run :  Et  quia  E.  nihil  habet  unde  excambium  facerepossit  ipsi  D., 
idea  de  terris  ipsius  D.  in  ballivd  tud  eidem  G.,  excambium,  ad 
valentiam  proedictce,  terrce,  sine  dilatione  habere  facias,  donee  idem 
E.,  aliquid  habeat  unde  excambium  facere  potest,  et  illud  idem  ex- 
cambium sine  dilatione  habere  facias  prcedicto  B. ,  &c.  The  same 
was  also  done  if  any  of  the  intermediate  warrantors  were  unable  to 
make  an  excambium.  If  the  last  warrantor  could  satisfy  only  in 
part,  the  remainder  was  to  be  supplied  by  the  intermediate  war- 
rantors, observing  the  order  in  which  they  were  vouched. 

If  a  person  had  infeofFed  several  at  different  times,  and  was 
vouched  by  them  all,  and  lost,  without  having  sufficient  to  make 
an  excambium  to  each,  they  were  to  be  satisfied  according  to  the 
priority  of  their  feoffment.  This  is  supposing  that  judgments  were 
given  in  all  the  pleas  in  one  day,  for  if  they  were  at  different  times, 
those  who  had  the  first  judgment  should  be  preferred,  and  if  they 
exhausted  the  property  of  the  warrantor,  those  who  came  after, 
says  Bracton,  must  wait  for  better  times,  for  the  warrantor,  if  he 
had  nothing,  was  not  therefore  discharged ;  but  any  thing  which 
might  afterwards  come  to  him  by  descent  from  the  ancestor  by 
reason  of  whose  warranty  he  was  vouched,  would  be  liable  to  be 
taken  in  excambium. 

Should  the  person  vouched,  instead  of  entering  voluntarily  into 
the  warranty,  contend  that  he  was  not  liable  to  be  called  upon,  it 
lay  with  the  tenant  to  make  out  the  title  by  which  he  vouched. 

The  grounds  upon  which  warranty  might  be  founded  have  already 
been  considered  in  part ;  to  those  may  be  added  the  following : — 
One  great  ground  of  warranty  was  a  common  gift  of  land  by  the 
words  do  or  dedi;  for  it  is  laid  down  by  Bracton,  that  in  all  charters 
de  simplici  donatione,  the  tenant  was  entitled  to  a  warranty  from 
the  donor  and  his  heirs,  unless  some  clause  was  inserted  specially 
declaring  that  the  donor  or  his  heirs  should  not  be  bound  to  war- 
ranty or  to  make  an  excambium.  A  charter  of  confirmation,  if  it  con- 
tained the  word  do,  as  it  usually  did,  do  et  confrmo,  in  like  manner 
bound  to  warranty,  because  it  was  in  effect  a  simplex  donatio,  as 
well  as  a  confirmation.2 

Many  were  the  exceptions  which  might  be  stated  by  the  person 
vouched  to  show  he  was  not  bound  to  warrant.  In  the  first  place, 
he  might  avail  himself  of  any  error  in  the  writ  of  warranty,  but  he 
could  not  have  a  view.  If  the  warranty  was  grounded  upon  a 
charter,  he  might  show  that  the  charter  had  such  defects  as  to  be 
of  no  validity  in  law,  of  which  more  will  be  said  hereafter.  If  no 
exception  lay  to  the  charter,  he  might  except  to  the  gift.    Thus  he 

1  Bract.  388. 

2  Sometimes  there  was  a  special  charter,  expressing  that  the  donor,  notwithstanaing 
the  homage,  should  not  be  bound  to  warranty,  or  to  make  excambium. 
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might  say,  that  the  donee  had  not  seisin  in  the  life  of  the  donor,i 
that  the  donor  was  never  seised,  that  the  tenant  was  not  heir  to 
the  feoflfee,  that  he  was  not  such  an  heir  as  is  described  in  the 
original  gift,  that  he  was  one  of  those  persons  who  were  expressly 
excepted  in  the  warranty. 

A  warranty  was  with  reason  held  not  to  bind  a  person  to  defend 
the  feoffee  against  the  feoffee's  own  tenant,  but  only  against  strangers 
who  might  claim  any  right  before  the  first  feoffment.  If  a  person 
had  recovered  an  excambium,  where  he  had  lost  upon  an  act  of  his 
own,  and  had  no  lawful  title  to  recover  against  his  feoffer,  as  in  the 
foregoing  case,  the  feoffor  had  a  special  writ  to  obtain  restitution 
of  the  land  so  wrongfully  recovered.2  Where  a  warranty  was  ex- 
tended to  the  heirs  and  assigns,  the  assigns  had  an  option,  whether 
they  would  vouch  the  feoffee  or  the  first  feoffor.  3 

If  the  warrantor  happened  to  die,  the  principal  action  was  not 
abated,  as  it  was  by  the  death  of  either  the  demandant  or  tenant, 
but  the  warranty  was  suspended  for  a  time,  as  in  the  case  of  a 
minor.  We  have  before  seen,  that  where  the  ancestor  died  seised 
in  fee,  the  minor  was  bound  to  answer  the  warranty ;  and  Bracton 
lays  it  down  positively,  that  if  in  support  of  the  warranty  the  tenant 
produced  a  cyrographum  or  fine  made  by  the  warrantor  to  the 
tenant,  the  warrantor  was  obliged  to  answer,  though  a  minor, 
although  he  need  not  answer  if  it  was  grounded  on  a  common 
charter,  on  homage,  or  on  service  done.  But  yet,  as  to  the  de- 
mandant, he  should  have  his  privilege  not  to  answer  till  he  was 
of  age,  unless,  indeed,  where  his  ancestor  did  not  die  seised  in  fee.* 
If  the  warrantor  died  at  any  time  before  judgment  passed  between 
him  and  the  demandant,  the  plea  did  not  abate,  but  the  heir  of 
the  warrantor,  whether  a  minor  or  not,  was  to  be  vouched ;  and  if 
the  warrantor  had  lost  by  judgment,  but  had  not  made  an  excam- 
bium and  died,  the  heir  was  to  make  the  excambium  without  any 
other  writ  being  sued.  5 

There  were  instances  where  a  person  might  enter  into  a  war- 
ranty though  he  was  not  vouched.  This  was  not  in  defence  of  the 
tenant's  right  but  of  his  own,  as  if  a  person  was  tenant  for  life  or 
in  dower  of  land  which  was  to  revert  to  the  tenant  in  fee,  and  the 
tenant  in  fee  perceived  that  such  tenant  permitted  himself  to  be 
impleaded,  and  omitted  to  vouch  the  tenant  in  fee  to  defend :  in 
such  case,  the  reversioner,  seeing  the  danger  his  title  was  in,  might 
appear  unvouched,  and  enter  into  the  warranty  to  defend  his  own 
right.  It  was  considered  as  the  duty  of  every  tenant  for  life,  if  im- 
pleaded for  the  land  he  held,  to  vouch  his  warrantor  to  defend.6 

When  the  person  vouched  after  contesting  the  point  was  adjudged 
to  enter  into  the  warranty,  the  demandant  was  to  recommence  the 
principal  action  against  him,  propounding  his  count  as  against  the 
tenant,  with  the  additions  which  the  change  of  persons  and  cir- 

'  Bract.  390.  '  Ibid.  391  b.  a  Ibid.  391. 

*  lUd.  392.  s  Ibid.  392  b.  e  jbid,  393  b. 
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cumstances  required ;  as,  quod  injuste  intrat  in  luarrantiam,  quia 
terra  de  qud  agitur  est  jus  suum,  quia  talis  antecessor  suus,  &c. 
The  plea  therefore  went  on  between  the  demandant  and  warrantor, 
and  this  was  the  time  for  the  warrantor  to  vouch  over  any  person 
to  warrant  him,  upon  which  a  summons  ad  warrantizandum  would 
issue  similar  to  that  before  mentioned.  If  he  had  none  to  vouch, 
or  chose  to  vouch  none,  then  he  either  defended  the  right  and 
seisin  of  the  demandant  per  corpus  liberi  hominis,  or  put  himself 
upon  the  great  assize  unless  he  had  any  exception  to  plead.  Of 
these,  some  were  common  both  to  the  tenant  and  warrantor,  some 
belonged  only  to  the  tenant,  and  some  only  to  the  warrantor.  No 
exceptions  that  had  been  made  by  the  tenant  and  over-ruled,  nor 
any  which  he  had  waived,  could  be  pleaded  by  the  warrantor.!  If 
the  warrantor  succeeded  either  in  his  defence  per  duellum  or  by  the 
great  assize,  or  in  any  exception  he  proposed,  the  tenant  remained 
in  his  seisin,  and  the  demandant  was  in  misericordid  ;  if  he  failed 
in  either,  the  tenant  lost  his  seisin,  and  the  warrantor,  as  before 
mentioned,  was  bound  ad  excambium. 

Kespecting  the  excambium,  or  recompense  in  value,  it  is  clearly 
and  repeatedly  laid  down  by  Bracton,  that  no  more  could  be  de- 
manded than  the  warrantor  possessed  by  descent  from  the  original 
warrantor,  so  that  property  ex  parte  maternd  was  not  liable  to  make 
good  a  warranty  ex  parte  paternd,  and  vice  versa.  In  no  case  was 
land  taken  by  purchase  at  all  liable,^  nor  was  a  person  bound  to 
warranty  beyond  the  value  of  the  land  at  the  time  of  the  donation. 
Judgment  for  the  excambium  with  the  writ  of  seisin,  and,  where 
necessary,  that  of  extent,  have  already  been  considered. 

Before  we  dismiss  the  subject  of  warranty,  it  will  be  proper  to 
consider  two  points  which  were  very  intimately  connected  with  it ; 
these  are  the  manner  of  proving  a  charter,  and  of  proceeding  by 
warrantia  chartce.  If  a  charter,  was  produced,  and  the  person 
vouched  denied  the  writing,  the  seal,  and  the  gift,  then  the  person 
producing  it  might  maintain  the  gift  to  be  lawful,  and  the  charter 
to  be  valid ;  and,  inde  ponit  se  super  patriam,  et  testes  Proof  of  ohar- 
m  chartd  nominatos.  Upon  this,  a  writ  issued  to  the  *«''8- 
sheriff,  commanding  him  to  summon  A.  B.  G.  testes  in  chartd 
nominatos  quam  D.  in  curia  nostra  coram  justitiariis  nostris  pro- 
fert,  <Ssc.,  etprceterea  duodecim  tarn  milites  qucbm  alios  legales,  &c., 
ad  recognoscendum  super  saoramentum  suum,  si  prcedictus,  &c? 
If  the  witnesses  lived  in  different  counties,  different  writs  issued, 
but  the  milites  always  came  from  the  county  where  the  land  lay. 

Suppose  the  writing  and  seal  were  admitted,  but  the  validity  of 
the  charter  was  questioned,  because  made  while  the  donor  was  non 
sance.  mentis,  or  under  age ;  or  because  extorted  from  him  Jsy  force 
and  fear  while  under  restraint ;  or  because  obtained  through  deceit, 
being  a  feoffment  in  fee,  when  a  term  only  was  intended  to  be 
granted ;  in  all  these  cases  it  lay  upon  the  person  producing  the 

'  Bract.  394.  "  IhU.  394  b.  '  Krid.  396. 
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charter  to  prove  the  contrary.  Sometimes  the  inquisition  was 
made  by  the  witnesses  alone,  and  sometimes  by  strangers  without 
the  witnesses,  according  as  the  parties  chose.l  In  the  latter  cases, 
there  was  always  a'  clause  in  the  writ  directing  that  they  should 
view  the  land.  Some  of  these  inquisitions  were  to  be  taken  before 
the  justices  of  the  court  where  the  suit  depended,  some  before  the 
sheriff  and  the  custodies  placitorum  coronce.  If  the  witnesses  and 
recognitors  did  not  appear  in  court  at  the  day,  another  writ  issued 
to  the  sheriff,  beginning  thus: — Bene  recolimus  alias  tibi  prceci- 
pisse  quod,  &c.,  and  concluding  with  this  injunction  and  caution : 
— Et  ita  te  habeas  in  hoc  negotio,  ne  nos  ad  te  graviter  capere  de- 
beamus.^  The  writ  of  venire  always  stated  the  issue  which  was  to 
be  tried,  and  was,  therefore,  as  various  as  the  matter  which  might 
become  the  subject  of  such  inquiry. 

When  the  witnesses  and  recognitors  appeared  in  court,  the  wit- 
nesses having  taken  their  oath,  declared  that  they  were  present 
when  the  gift  was  made,  and  that  the  charter  of  donation  was  read 
and  heard,  homage  accepted,  and  seisin  lawfully  given  to  the  donee 
in  their  presence,  with  all  due  solemnity.  Upon  this  the  charter 
was  pronounced  to  be  valid,  and  the  gift  good  in  law.  If  they 
said  they  had  only  heard  that  such  a  charter  was  made,  and 
homage  accepted,  but  were  actually  present  when  seisin  was  given 
and  the  donee  entered,  this  also  was  held  sufficient  to  prove  the 
gift  good :  and  if  they  said  they  were  present  at  all  the  other  cir- 
cumstances, but  they  knew  nothing  of  the  seisin,  then  the  charter 
was  proved,  but  the  gift  was  invalid.  If,  says  Bracton,  the  witnesses 
said  they  were  present  at  the  making  of  a  note  or  memorandum  to 
which  both  parties  assented,  this  was  held  sufficient  to  prove  the 
charter,  though  they  were  not  present  at  the  writing  or  signing  of  it. 
If  all  the  witnesses  were  dead,  or  out  of  the  realm,  so  that  none 
a;ppeared  to  give  testimony  .to  the  truth  of  the  charter,  then,  of 
necessity,  as  in  other  cases,  recourse  must  be  had  ad  patriam.^ 

Yet  Bracton  says,  that  a  charter  might  be  proved  in  other  ways 
than  per  testes  et  perpatriam.  The  seal  might  be  compared  with 
another  seal  of  the  same  person,  which  bad  been  produced  and 
proved  in  court,  or  acknowledged  by  him.  If,  upon  comparison  of 
the  seals,  there  appeared  an  agreement  between  them,  this  amounted 
to  a  proof  of  the  deed,  unless  the  charter  carried  upon  the  face  of  it 
some  circumstances  of  manifest  suspicion ;  as  rasure  in  any  part 
which  contained  the  fact  of  the  charter ;  for  as  to  that  which  con- 
tained the  law  of  it,  that,  as  in  writs,  was  not  so  material ;  for 
Jura,  says  Bracton,  ubiq;  scribi  possunt.  A  diversity  of  hands,  or 
of  ink,  raised  only  slight  presumptions  that  might  be  done  away 
by  the  testimony  of  the  witness  or  the  country.* 

The  proceeding  by  warrantia  cJiartce  was  this  : — If  a  man  was 
Warrantia  distrained  by  the  chief  lord  to  do  greater  services  than 
ciiartm.       were  expressed  in  the  charter  of  donation;  this  not 
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being  a  plea  concerning  the  right  of  the  land  itself,  he  could  not 
have  any  remedy  by  vouching  his  warrantor,  but  he  might  sum- 
mon him  by  the  following  writ : — Prcecipe  tali  qudd  sine  dilatione 
WAEEANTIZET  toli  tantum  terras,  &c.,  quam  tenet,  et  de  eo  tenere 
clamat,  et  unde  chaetam  suam  habet,  ut  dicit.  Et  nisi  fecerit,  et 
talis  fecerit  te  securum  de  clamore,  (&c.  Upon  this  there  lay  one 
essoin ;  and  if  he  neither  appeared  nor  essoined  himself,  there 
followed  the  process  of  attachment,  the  course  of  which  will  be 
particularly  mentioned  hereafter.  When  lie  appeared,  he  might 
contest  the  warranty,  in  the  like  manner  as  in  case  of  a  voucher. 
The  above  writ  was  the  usual  remedy  where  the  tenant  was  vexed 
by  the  superior  lord,  who  was  paramount  the  warrantor ;  but 
where  the  warrantor  exacted  services,  against  the  tenor  of  his  own 
charter  and  warranty ;  some  thought  that  a  writ  of  warrantia 
chartce,  being  for  an  injury,  was  not  a  proper  remedy  against  his 
own  lord,  but  that  the  proper  remedy  was  by  the  writ  de  recto  de 
servitiis  et  consuetudinibus,  which  would  lead  to  the  duel  or  great 
assize  :  however,  according  to  the  opinion  of  Bracton,  this  action 
de  injuria  was  the  proper  course  against  one  who  had  attempted  to 
oppress  and  destroy  the  person  whom  he  was  bound  by  hjs  own 
solemn  engagement  of  warranty  to  defend.^ 

Perhaps  the  tenant  had  no  person  whom  he  could  vouch  to  war- 
ranty ;  or  he  might  decline  vouching,  and  would  rather  put  in  his 
exception  or  plea,  stating  such  matter  as  would  either  defeat  or 
suspend  the  demandant's  action.  The  different  exceptions  that 
might  be  alleged  by  a  tensftit  are  discussed  at  length  by  Bracton, 
from  whom  may  be  collected  a  short  system  of  pleading,  as  under- 
stood and  practised  in  his  time. 

Pleas,  or  exceptions,  as  Bracton  terms  them,  were  of  two  kinds, 
dilatory  and  peremptory.  Again,  of  dilatory  pleas,  some  ^^  ^^^^  ^.^^^ 
were  peremptory  as  to  the  jurisdiction,  but  only  dilatory  ^^°^^  ^°'^^' 
as  to  the  action.  The  order  of  stating  exceptions,  or  of  pleading, 
was  first  to  the  jurisdiction,  next  to  the  person  of  the  plaintiff, 
then  to  the  person  of  the  defendant,  next  to  the  writ.  2  Yet  Bracton 
says,  that  some  lawyers  did  not  adhere  to  this  order,  but  thought 
that  they  might  plead  a  latter  plea  first,  and  with  a  protestation 
save  the  benefit  of  a  former,  which  they  might  plead  afterwards,  if 
necessary.  It  was  agreed,  however,  that  a  defendant  might  plead 
more  than  one  dilatory  plea ;  but  he  could  plead  only  one  that  was 
peremptory  as  to  the  action.  A  plea  might  be  proved  many  ways, 
by  an  instrument,  per  patriam,  or  by  an  inquisition,  says  Bracton, 
consisting  of  impartial  unsuspected  persons,  being  neither  acquaint- 
ance 3  nor  domestics  of  the  party ;  for  which  reason  it  could  not  be 
proved  by  a  secia,  which  might  consist  of  the  party's  acquaintance 
or  domestics  ;  and  on  that  account  a  secta  was  never  esteemed  as 
a  proof,  but  only  as  inducing  a  slight  presumption,  which  might 
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be  done  away  by  a  proof  to  the  contrary,  and  by  a  defence  per 
legem.^ 

Jurisdiction,  or  the  authority  of  deciding  between  the  parties  to 
the  suit,  depended  in  general  upon  the  maxim  of  the  civil  law,  that 
actor  sequitur  forum  rei  ;  but  this  was  controlled  by  a  variety  of 
exceptions  (a).  Thus  matters  relating  to  matrimony  and  testa- 
ments belonged  to  the  spiritual  court ;  matters  of  freehold  and 
crime  belonged  to  the  king's  courts.     It  was  no  uncommon  thing 

(a)  The  author  hardly  does  justice  either  to  the  subject  or  the  authority  he  follows. 
In  the  age  in  which  Braoton  wrote,  between  the  great  struggles  under  Henry  II.  and 
the  great  era  of  anti-ecclesiastic  legislation,  which  commenced  with  the  reign  of 
Edward  III.,  the  subject  of  the  distinction  between  the  spiritual  and  secular  juris- 
dictions was  of  immense  importance.  And  to  those  who  desire  to  form  a  judgment 
upon  the  events  of  those  times,  it  is  essential  to  have  a  clear  idea  of  the  principles 
then  admitted.  Braoton  expounds  the  subject  thus,  and  it  must  be  borne  in  mind 
that  he  was  a  king's  justiciary,  and  not  likely  to  err  in  favour  of  ecclesiastical  views. 
"  Est  etiam  jurisdictio  quae  pertinet  ad  sacerdotium  et  forum  eoolesiasticum  sicut  in 
causis  spiritualibus,  et  spiritualitaM  annexis  :  Est  etiam  alia  jurisdictio  quae  pertinet 
ad  coronam  et  dignitatem  regis  ut  regnum  in  causis  et  placitis  temporalium  in  f oro 
Beculari ;  et  unde  videndum  cujus  judicium,  et  forum  acta  adire  debeat.  Et  licet 
generaliter  verum  sit  quod  actor  forum  rei  sequi  debeat,  fallit  tamen  in  caaibus 
propter  diversitatem  jurisdictionum  et  causarum  de  rebus  spiritualibus  et  tempor- 
alibus,  et  earum  sequela  sicut  in  causa  matrimoniale,  et  rebus  praemissis  ab  causam 
matrimonii :  quae  in  foro  eocleaiastico  termenari  debeut ;  quia  cujus  juris,  i.e.,  juris- 
dietionis,  est  prinHpale,  ejusdem  jwris  erit  accessorum.  Et  eodem  modo  4cut  si  in 
foro  seculari  agatur  de  aliquo  placito  quod  pertineat  et  coronam  et  dignitatem  regis 
et  fides  apposita  in  contractu,  nou  propar  hoc  pertinebit  cognitio  super  priucipale 
ad  judicam  eoelesiastieum,"  (f.  401).  Now,  here  the  principle  laid  down  is  that  the 
accessory  follows  the  forum  of  the  principal,  which  is  clear  and  intelligible ;  and  accord- 
ing to  that  principle,  when  a  -question  arose  as  to  patronage  or  endowments  of  eccle- 
siastical benefices,  the  jurisdiction  ought  to  belong  to  the  ecclesiastical  courts,  for 
surely  the  ecclesiastical  cures  and  dignities  were  in  such  cases  the  "principal,"  and 
the  endowments  or  the  right  of  patronage,  accessories.  But  Bracton,  with  ingenious, 
yet  obvious  sophistry,  suggests  that  wherever  the  question  was  as  to  the  "  crown 
and  dignity "  of  the  king — (as,  of  course,  it  was  always  pretended  to  be) — in  other 
words,  that  wherever  the  crown  made  a  claim,  then  the  jurisdiction  must  belong  to  the 
king's  courts,  according  to  which  the  king's  courts  would  have  jurisdiction  wherever 
the  crown  made  a  claim.  Now,  the  crown  made  a  claim  wherever  there  was  any 
temporality  annexed  to  a  spirituality,  so  that  wherever  there  was  a  temporality  an- 
nexed to  a  spirituality,  the  crown,  according  to  this,  would  have  jurisdiction.  Yet 
Bracton  in  the  commencement  of  the  passage  says,  that  the  ecclesiastical  courts  have 
jurisdiction  in  cases  of  spiritualities  or  of  things  annexed  to  spiritualities,  which 
clearly  appears  to  cover  endowments  which  are  annexed  to  spiritualities  and  patronage 
which  is  a  right  incident  to  endowment.  According  to  Glanville,  we  have  seen, 
where  the  question  was  between  patron  and  clerk,  the  jurisdiction  was  in  the  ecclesi- 
astical courts.  Bracton,  however,  allows  the  ecclesiastical  courts  only  jurisdiction 
over  mere  spiritualities.  "  Quia  clericus  in  nuUo  conveniendus  est  coram  judice 
seculari  quod  pertinet  ad  forum  ecclesiasticum,  sicut  in  causis  spiritualibus  ;  et 
spiritualibus  annexis,  ut  si  pro  peccato  vel  transgressione  fuerit  pceniteutia  injun- 
genda,  et  quo  causa  judex  ecclesiasticus  habet  cognationem,  quia  nou  pertinet  ad 
regem  injungere  psenitentias :  neo  ad  judioem  secularem  nee  etiam  adeos  pertinet 
cognoscere  de  eis  quae  sunt  spiritualibus  annexa,  sicut  de  decimis  et  aliis  ecclesise 
proventionibus.  Item  nee  de  catullis  que  sunt  de  testamento  vel  matrimonio.  Item 
nee  de  pecunio  promissa  ab  causam  matrimonii  qua8  est  sequela  matrimonii  ut 
superius  dictum  est :  et  hujusmodi  quia  judex  ecclesiasticus  in  eis  omnibus  habet 
jus  revocandi  donum  et  quamvis  in  omnibus  aliis  actionibus  sive  placitus  ad  forum 
seculare  pertinentibus  videatur  quod  clericos  sequi  debeat  forum  seoulare,  sicut  in 
aotione  injurarium  vel  criminis  dum  tamen  civUiter  agatur,"  &c.  He  goes  on — 
"  non  est  laicus  conveniendus  coram  judice  ecclesiastioo  de  aliquo  quod  pertineat  ad 
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in  these  times,  as  has  heen  shown  before,  for  a  person  to  bind 
himself  specially  to  be  amenable  to  a  certain  court,  or  such  court 
as  the  plaintiff  should  please  to  sue  in.  This  was  a  voluntary  renun- 
ciation of  jurisdiction  that  was  binding  on  the  party  so  contracting. 
We  have  already  seen  the  controversy  which  was  maintained  by 
the  clergy  in  favour  of  the  spiritual  jurisdiction ;  and  it  seems,  that 
in  the  time  of  Bracton  many  had  no  scruple  to  contend,  that  clerks 
were  not  bound  to  answer  before  a  secular  judge  in  any  plea  what- 
soever, whether  of  freehold,  contract,  or  crime ;  but  that  venerable 
author,  who  has  been  so  unjustly  accused  of  a  prepossession  in 
favour  of  the  civil  and  canon  law,  declares  it  as  his  opinion  (a), 
in  opposition  to  such  notions,  that  they  were  amenable  in  all  pleas 
civil  or  criminal,  except  only  in  the  inflicting  of  a  criminal  sentence 
which  affected  life  and  limb ;  for  there,  though  the  secular  judge 
had  the  cognisance,  the  execution  was  to  be  in  the  ordinary.  Yet, 
as  is  observed  by  Bracton  with  some  indignation,  the  practice  was 
otherwise ;  for  in  capital  offences  the  ordinary  used  to  assume  the 
cognisance  as  well  as  the  execution,^  notwithstanding  he  was  bound 
by  the  canons  not  to  judge  in  matters  of  blood.^ 

coronam  et  Begium  dignitatem  et  ad  regnum,  sicut  neo  de  laico  feodo,  vel  eis  pertinen- 
tiis  ratione  prsediota,  ut  si  jura  pertineant,  sicut  advocatio  jus  pasoende,"  &o.  So, 
according  to  this,  an  advowson  or  right  of  presentation  to  a  spiritual  living  was  as  much 
an  accessory  to  property  as  a  right  of  common  for  cows.  This  is  how  the  king's  justi- 
ciary arrives  at  and  applies  his  principle,  that  the  aocessoryf  oUows  the  principal,  and  that 
to  the  ecclesiastical  courts  pertain  jurisdiction  over  things  annexed  to  spiritualities  ! 
(a)  The  author  hardly  represents  the  real  effect  of  what  Bracton  says,  nor,  indeed, 
quoted  him  correctly,  and  the  real  effect  of  what  he  says  is  to  show  that  upon  his 
own  principles  he  was  wrong.  He  says — "  Quamvis  sunt  qui  dioant  quod  de  nullo 
placito  tenentur  respondere,  nee  ratione  rei  contractus,  vel  delicti,  coram  judice 
seculari  et,  (sic  loce  pace  eorum)  videtur,  quod  fit  in  omnibus  actionibus  et  placitis 
civibus  et  criminalibus  prseter  quam  in  exeeutione  judici  in  causa  criminali  ubi 
laics  condemnandus  esset  ad  amisionem  vitae  vel  membrorum,  et  qui  casu  quam- 
vis judex  seoularis  habet  cognitionem  ut  cognoscat  de  crimine  tamen  non  habet 
potestatem  exequendi  judicium,  sicut  in  causis  civilibus,  non  enim  possit  degradare 
clericum  magis  quam  ad  ordines  promovere,  et  ideo  propter  ejus  defectus  habet 
ordinariis  executionem  judicii,  licet  aliter  observatur  quod  in  causa  criminali  ubi 
poena  capitalis  infligenda  est,  habet  oi  dinarius  ut  ramque,  videlicet  cognitionem  et 
judicii  executionem"  {Bracton,  lib.  v.  c.  ii.  s.  5).  Now,  here  it  will  be  observed 
Bracton  admits  that  the  cleric  could  not  be  touched  in  life  or  limb  until  he  was  de- 
graded, and  that  the  lay  tribunals  could  not  degrade  him.  The  natural  inference 
from  this  would  be  that  the  lay  tribunals  should  not  try  cases  where  they  had 
no  legal  power  to  execute  their  sentences,  especially  as  he  admits  that  the 
ecclesiastical  judges  had  power  both  to  take  cognisance  of  the  case  and  to  execute 
sentences,  though  not,  indeed,  to  inflict  any  capital  sentences.  The  passage, 
however,  which  our  author  refers  to  at  the  end  of  the  above  passage,  in 
the  text,  is — "  Super  crimine  judex  ecclesiasticus  non  habebit  jurisdictionem 
licet  habere  debeat  judicii  executionem," — which-  involves  another  inconsistency, 
that  a  judge  should  execute  the  sentence  of  a  tribunal  of  a  totally  different 
forum,  proceeding  upon  rules  and  principles  antagonistic  to  his  own.  "  Pertinet  igitur 
(ut  videtur)  ad  judicem  secularem  cognitio,  et  ad  judioem  eccleaiasticam  judicii 
exeoutio,  quia  judex  seoularis  degradare  non  potest."  So  the  bishops  were  to  execute 
the  sentences  of  the  lay  courts.  He  elsewhere  says,  however,  that  clerks  were  to  be 
delivered  to  their  ordinaries  before  trial  :  "  Cum  vero  clericus  captus  fuerit  pro 
crimine,  et  deoapitatur  curia  Christianitatis  ab  ordinario,  ille  statim  ei  deliberetur 
sine  aliqua  inquisitione  facienda  "  (b  3,  f.  123.) 
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When  a  suit  was  commenced  in  the  spiritual  court  for  a  matter 
which  was  properly  cognisable  at  common  law,  the 

pro  I  ions.  pj^j.^y.  gQ  wrongfully  sued  might,  as  we  have  already 
seen,  have  a  writ  of  prohibition  to  restrain  the  judge  and  party 
from  proceeding  further ;  the  boundary,  therefore,  of  these  two 
jurisdictions  is  to  be  ascertained  by  a  knowledge  of  the  cases  in 
which  writs  of  prohibition  were  or  were  not  allowed.  This  point 
was  but  slightly  touched  by  Glanville,  who  confines  what  he  says 
entirely  to  one  or  two  writs  ;i  but  the  subject  of  prohibitions  is 
treated  very  fully  by  Bracton  (a). 

We  find  that  a  prohibition  lay  for  a  patron,  not  only  where  the 
rectors  litigated  a  question  concerning  the  whole  tithes  of  the 
church,  but  also  where  the  suit  was  for  a  part  of  them,  as  low  as 
to  the  sixth  part  of  the  value  of  the  advowson,  but  not  lower ;  any- 

(a)  As  already  mentioned,  the  subject  was  one  of  great  interest  in  that  age,  and  it  is 
not  less  interesting  to  those  who  desire  to  form  a  judgment  on  the  events  and  controver- 
sies of  those  times.  Bracton  naturally,  as  a  king's  judge  treats  the  whole  subject  in  a 
spirit  strongly  favourable  .to  the  jurisdiction  of  the  king  s  courts,  and  he  is  betrayed 
into  obvious  inconsistency.  Although  he  had  laid  down  that  the  ecclesiastical  courts 
had  jurisdiction  over  things  annexed  to  spiritualities,  he  lays  down  that  they  had 
not  jurisdiction  over  advowsons  or  presentations  to  churches,  though  they  had  as  to 
tithes  ;  and  though  he  admits  their  jurisdiction  as  to  tithes,  he  says  that  if  two  rectors, 
under  different  patrons,  contended  about  the  tithes  of  their  respective  benefices,  and 
the  patron  was  not  a  party  to  the  suit,  yet  as  possibly  the  value  of  his  patronage  might 
be  (iscussed,  though  he  could  not  possibly  be  affected  by  a  suit  between  these  pai^ 
ties,  the  ecclesiastical  court  had  no  jurisdiction,  unless  the  tithes  were  vmder  a  certain 
proportion,  in  which,  it  is  manifest,  there  could  be  no  principle  (lib.  403).  And  then 
Bracton  comes  to  the  great  question  of  custody  of  vacant  bishoprics,  which  had 
formed  the  subject  of  such  controversy  under  Henry  II. ;  and  he  says  that  the  king's 
courts  could  issue  a  prohibition  as  to  things  temporal,  which  pertained  to  the  king 
by  reason  of  his  custody  of  vacant  sees  ;  and  he  gives  an  instance  of  such  a  prohibi- 
tion to  the  dean  and  chapter  of  Rochester,  "  Est  et  aliud  genus  prohibitionis  ratione 
rerum  temporaHum  quae  ad  ipsum  regem  pertinere  possunt  ratione  custodia  archie- 
piscopatuum  et  episoopatuum  vacantium  et  quae  occasionem  inducunt  prohibendi 
sicut  pro  Sanoto  Bdmundo  archiepiscopo  Cantuariensis  et  fit  prohibition hacforma :  Rex 
priori  et  conventu  Roffensis.  Ex  relatione  quorundam  nuper  dedicimus  quod  cum 
venerabilis  pater  E.  Cantuariensis  archiepiscopus  habeat  custodiam  episcopatns 
Roffensis  nunc  vacantis  vos  trahitis  in  curia  Christianitatis  eundem  archiepisoopum 
authoritate  literarium  domini  Papse  super  quibusdam  exenniis  quae  prostanda,  sicut 
de  maneriis  nostris,  et  eodem  modo  consuetudo  qui  alii  annis  redditus  reddi  sclent 
episcopo  si  viveret,  eoque  idem  archiepiscopus  ea  sibi  reddi  posttdat  ratione  custo- 
dise  ejusdem  episoopatus  temporae  vacationis.  Et  quoniam  si  vos  in  causa  ilia  obbi- 
neatis  manifestum  esset  nobis  inde  damnum  incurrere  si  contingeret  aliquando 
archiepisoopum  Cantuariensis  simul  cum  episcopatu  Rofiensis  vacare  et  utrum  que  in 
manu  nostra  existere,  vobis  prohibemus  in  placitum  illud  sequamini,  quia  hoc  esaet 
contra  coronam  et  dignitatem  nostrum  et  prejudicium,  libertatis  nostrse  quam 
habemus  de  episcopalibus  vaoantibus  in  regno  nostii"  (fol.  404).  According  to  this, 
in  the  first  place,  though  the  king  no  longer  claimed  what  had  in  former  reigns  been 
relinq;uished,  the  custody  of  vacant  bishoprics,  which  belonged  to  the  archbishops, 
yet  he  claimed  to  intermeddle  in  the  temporalities,  on  the  ground  of  some  possible 
future  interest,  in  case  the  archbishopric  should  become  vacant — in  which  case  the  king 
would  claim  the  custody  of  the  temporalities.  Then  Bracton  says  there  is  another 
prohibition  where  a  clerk,  presented  by  the  king,  was  rejected  by  the  bishops  as  in- 
sufficient ;  and  another  has  been  instituted  and  is  sued  by  the  other  in  the  ecclesiasti- 
cal courts,  "  Ubi  quis  clerious  presentatus  ad  ecclesiam  per  dominum  regem 
propter  insufficientiam  recusatus  f uerit  et  alius  idoneus  constitutus  si  velit  inquietare 
velit."    And  then  he  gives  the  form  of  prohibition. 

1  Vide  ante,  175. 
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thing  less  than  this  being  permitted  to  be  determined  finally  by 
the  spiritual  judge.^  There  are  many  writs  of  prohibition  for  the 
maintaining  of  the  king's  rights  during  the  custody  of  the  tempo- 
ralities ;  the  pope  and  his  partisans  endeavouring  to  encroach  on 
these  secular  claims,  either  by  refusing  clerks  who  were  presented, 
or  by  other  marks  of  opposition.^  There  is  a  writ  of  prohibition  to 
stop  a  suit  instituted  against  a  bailiff  of  the  king  who  had  arrested 
a  clerk  for  a  felony  or  some  other  crime.  If  a  suit  was  instituted 
in  the  ecclesiastical  court  to  establish  the  legitimacy  of  children, 
with  view  to  a  claim  to  hold  per  legem  Anglice,  a  prohibition  lay, 
because  that  court  could  not  judge  of  legitimacy  quoad  hcereditatem 
et  successionem,  unless  a  plea  was  depending  in  the  king's  court, 
and  bastardy  was  objected ;  and  then  the  trial  used  to  be  remitted 
to  the  ecclesiastical  judge,  as  has  been  already  frequently  mentioned. 
A  prohibition  also  lay,  if  the  ecclesiastical  judge  proceeded  in  an 
inquisition  of  bastardy,  after  the  death  of  the  plaintiff  or  defendant.  ^ 

In  the  following  cases,  it  is  laid  down  by  Bracton,  that  a  prohibi- 
tion would  not  lie  to  the  spiritual  court ;  in  all  spiritual  matters, 
or  those  annexed  to  the  spiritualty,  in  matters  matrimonial  or  testa- 
mentary, or  where  penance  was  to  be  enjoined.  Thus,  says  Bracton, 
in  a  suit  relating  to  any  tenement  jser  pontifices  Deo  dedicatum, 
and  so  held  sacred,  as  abbeys,  priories,  monasteries,  and  their  ceme- 
teries ;  or  concerning  things  qioasi  sacra,  because  annexed  to  the 
spiritualty,  as  lands,  common,  estovers,  and  the  like  given  to  a 
church,  in  dotem,  as  it  was  called,  at  the  time  of  dedication ;  if  the 
church  was  spoiled  of  these,  and  a  suit  was  brought  in  the  spiritual 
court  for  restitution,  no  prohibition  lay ;  though  this  privilege  was 
not  allowed,  if  the  lands  were  in  liberd  et  purd  eleemosynd.  In 
one  place  Bracton  expresses  himself  as  if  a  suit  in  the  spiritual 
court,  when  for  a  liberty,  a  common,  and  the  like,  could  be  main- 
tained only  on  a  recew^  spoliation;^  though  in  another  place  he 
declares  that  recent  spoliation  should  be  tried  by  assize.5 

A  prohibition  would  lie  to  the  following  suits :  to  a  suit  de 
catallis  clericorum  violenter  ablatis,  or  for  tithes ;  or  for  the  value 
of  them,  if  they  were  sold  ;«  or  on  an  obligation  of  surety  for  the 
purchase  of  tithes :  or  a  promise  of  money  ob  causam  matrimonii, 
not  so  if  the  promise  was  of  a  tenement ;  to  a  suit  for  a  legacy, 
claiming  it  ut  debitum ;  or  for  the  legacy  of  a  debt  due  to  the 
testator,  and  acknowledge  and  proved  to  be  such  in  his  lifetime, 
because  it  so  became  a  part  of  the  testator's  goods,  which  a  debt, 
that  had  neither  been  proved  nor  confessed  in  his  lifetime,  or 
voluntarily  confessed  since,  was  not.  Such  a  debt  could  only  be 
established  by  suit  at  common  law ;  till  when  it  was  no  part  of  the 
goods,  and  so  could  not  be  bequeathed ;  it  being  a  rule,  first,  that 
actions  should  not  be  bequeathed ;  secondly  that  the  ecclesiastical 
judge  should  not  hav§  cognisance  of  them ;  and  thirdly,  that  exe- 

J  Bract.  402  b.  ^  Ibid.  403,  404.  '  Ibid.  404  b.,  405. 

*  Ibid.  408.  =  Ibid.  406.  « Ibid.  407. 
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cutors  sLould  have  no  action  for  a  debt  which  not  acknowledged  * 
(that  is,  grounded  upon  a  recognisance  or  judgment)  in  the  life  of 
the  testator.  If  goods  were  bequeathed  and  sued  for,  the  same  of 
houses  and  edifices  in  some  cities  and  towns  which  the  testator  had 
purchased,  these  being  made  quasi  catalla  testatoris,  by  his  own 
disposition,  (though  it  was  otherwise  in  London,  where  prohibition 
would  lie)  ;  if  a  ususfritctus  of  land,  as  a  term  for  years,  was  be- 
queathed ;  a  usiisfructus  being  only  a  chattel ;  in  all  the  foregoing 
cases,  no  prohibition  would  lie,  in  the  time  of  Bracton,  j^  for  as  the 
spiritual  court  was  in  unquestionable  possession  of  causes  matri- 
monial and  testamentary,  the  above-mentioned  questions,  as  arising 
out  of  a  testament  or  marriage,  were  thought  naturally  to  belong 
to  the  same  tribunal.  Illud  quod  principale  est  trahit  ad  se  quod 
est  accessorium. 

It  is  laid  down  very  positively  by  Bracton,  that  in  a  matter 
purely  temporal  litigated  between  two  laymen,  the  jurisdiction  of 
the  cause  could  not  be  altered  by  any  privilege  whatsoever ;  and 
he  instances  the  privileges  of  those  who  were  cruce  signati,  which 
he  considers  as  an  indulgence  warranted  by  no  law:  he  says,  that  no 
oath,  no  fidei  interpositio,^  no  voluntary  renunciation  of  the 
parties  could  change  the  jurisdiction;  as  the  renunciation  of  the 
party  could  have  no  effect  beyond  himself,  it  could  not  restrain  the 
king  in  prohibiting  a  foreign  jurisdiction  from  encroaching  on  his 
crown  and  dignity.* 

The  jurisdiction  of  a  cause  depended  either  upon  the  parties 
and  the  cause  of  action  together,  or  on  the  cause  of  action  singly. 
Thus,  if  a  clerk  sued  a  layman,  or  a  layman  a  clerk,  in  the  ecclesi- 
astical court,  in  a  matter  purely  temporal,  a  prohibition  lay :  the 
same  if  a  clerk  sued  a  clerk.5  In  these  cases  it  appears  that 
the  cause  of  action  was  the  principal  ground  of  jurisdiction:  but 
the  cause  of  action  would  change  its  nature  from  spiritual  to  tem- 
poral ;  and  so  back  again.  Thus  a  lay  chattel  became  spiritual, 
when  tithed ;  and  when  the  tithe  was  sold,  it  became  again  lay. 
Houses  and  other  lay  fees  in  cities  and  boroughs,  if  bequeathed  by 
will,  were,  as  has  been  seen,  construed  to  be  of  a  spiritual  nature ; 
but  when  the  will  was  executed,  they  again  became  lay ;  and  so  of 
many  others.' 

There  were  two  writs  of  prohibition,  one  to  the  judge,  another  to 
the  party:  the  former  ran  thus — Prchibemus  vohis  ne  placitum 
teneatis  in  curia  christianitatis,  dtc;  the  latter — Prohihemustiiine 
sequaris  placitum  in  curia  christianitatis,  &c.  If  the  judge  to 
whom  the  prohibition  was  directed  thought  it  well  founded,  he 
would  decree  a  supersedeas  of  the  proceeding ;  if  he  doubted,  it 
was  usual  to  consult  with  the  king's  justices ;  to  which  consultation 

I  Recognitum.  ^  Bract.  407  b. 

3  This  was  a  pretence  under  which  causes  were  drawn  into  the  spiritual  court,  in  the 
early  times  of  our  law,  as  has  been  shown  in  the  former  part  of  this  volume'  Tide 
ore<e,  164,  165.  *  Bract.  408  b. 

'Jbid.iW.  «JMd.  412. 
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the  justices  would  make  answer  by  a  writ,  sometimes  in  their  own 
name,  and  sometimes  in  the  king's,  as  thus:  Dilecto  in  Ghristo 
tali.  Inspeciis  Uteris  vestris,  quas  nobis  transmisistis,  et  pleniUs 
intellectis  {sine  prcejudicio  meliorus  sententice)  consultationi  vestrce 
duximus  respondendum,  quod  si  res  ita  se  Jidbet  sicut  in  consdl- 
TATiONE  vestrd  nobis  exposuistis,  videiur  nobis  quod  in  causa,  istd 
bene  potestis  procedere,  non  obstante  regid  prohibitione.^  If  no 
such  writ  of  consultation  was  sent,  the  prohibition  remained  in 
force. 

It  was  not  uncommon  for  the  ecclesiastical  judge  to  baffle  a  writ 
of  prohibition  by  hurrying  on  the  process  against  the  party  bring- 
ing the  writ,  and  entangling  him  in  a  sentence  of  excommunica- 
tion. _  When  a  person  had  stood  excommunicated  for  forty  days, 
the  bishop  used  to  send  a  writ  to  the  king  intimating  this,  and 
praying  the  assistance  of  the  secular  arm  ;  invocantes,  qudd  minHs 
valet  ecclesia  in  hdc  parte,  dignetur  regia  supplere  majestas ;  the 
design  of  which  was,  that  the  party  should  be  apprehended.  But, 
upon  suggestion  of  the  fraud,  the  party  might  obtain  another  writ 
directed  to  the  sheriff  cfe  non  capiendo,  which  likewise  commanded 
the  sheriff  to  attach  the  clerical  judge,  that  he  might  answer  to  the 
fraud.  Any  malicious  application  of  the  process  of  excommunica- 
tion might  be  combated  in  the  following  manner.  If  a  person 
was  rightly  excommunicated,  and,  having  continued  so  for  forty 
days,  was  imprisoned,  and  tendered  surety  for  being  forthcoming  and 
answering  to  the  suit,  it  ought,  says  Bracton,  to  be  accepted ;  and 
accordingly  a  writ  might  be  obtained,  commanding  the  sheriff  that 
if  the  ordinary  maliciously  refused  a  sufficient  surety,  the  sheriff 
himself  should  take  it,  and  order  the  prisoner  to  be  set  at  large.2 

If,  instead  of  the  above  device,  the  judge  and  the  party  refused 
obedience  to  the  writ,  they  might  both  be  attached  to  j^^ttaohment 
appear  either  coram  rege,  or  his  justices  de  banco,  or  surprohm- 
the  justices  itinerant,  to  answer  for  their  contempt.  *"^"- 
This  writ  of  attachment  differed  somewhat  from  that  used  on  the 
same  occasion  lin  Glanville's  time :  ^  instead  of  repeating  the 
prohibition,  as  it  did  then,  it  now  began  like  other  writs  of  attach- 
ment: Si  A.  fecerit  te  securum  de  clamor e  sua  prosequendo,  tunc 
pone  per  vadium  et  salvos  plegios  B.  talem  ordinariwm,  quod  sit 
coram  nobis,  as  the  case  might  be,  ostensurus  quare  tenuerit  placi- 
tum  in  curid  christianitatis  de  laico  fcedo  ipsius  A.  in  tali  villd 
contra  prohibitionem  nostram.  Pone  etiam  per  vadium  et  salvos 
plegios  M  quod  tunc  sit  ibi  ostensurus  quare  secutus  est  idem  placi- 
tum  in  eddem  curid  christianitatis  contra  prohihitionem  nostram; 
et  habeas  ibi  nomina  plegiorum  et  hoc  breve,  &c.  If  the  judge  and 
the  party  lived  in  different  counties,  then  there  were  separate 
writs  for  each.  The  process  was  the  same  as  in  other  personal 
attachments,*  of  which  we  shall  speak  more  particularly  hereafter. 

■  Bract.  405  b.  406.  ^  Ibid.  408,  409. 

3  Vide  ante,  175,  176.  *  Bract.  409. 
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When  the  parties  on  both  sides  appeared  in  court,  the  plaintiff 
stated  his  count  or  declaration,  or,  as  Bracton  calls  it,  intentio, 
in  this  way :  Ego  A.  conqueror  de  B.  qudd  me  injuste  vexavit,  et 
gravavit  trahendo  me  in  placitum  in  curia  christianitatis  de  laico 
fcedo  meo,  scilicet,  &c.,  unde  damnum  ad  valentiam,  &c.;  and  to  con- 
firm and  support  his  declaration  he  should  add,  that  he  showed  the 
writ  of  prohibition  in  full  court,  and  that,  notwithstanding  this, 
they  proceeded  to  examine  witnesses,  or  to  excommunication ;  and 
then  he  should  conclude  by  producing  a  secta,  consisting  of  two  at 
least,  and  as  many  more  as  he  could  procure.  If  the  secta  dis- 
agreed in  their  testimony,  it  was  the  same  as  if  none  had  been  pro- 
duced ;  but  as  this  was  only  a  failure  of  proof,  and  not  of  right,  the 
defendant  used,  nevertheless;  to  be  enjoined  not  to  proceed  in  the 
ecclesiastical  court..  If  the  secta  agreed,  then  the  defendants  were 
to  answer,  and  this  might  be  done  several  ways.  They  might 
plead  that  it  was  a  case  of  spiritual  cognisance  where  no  prohibi- 
bition  lay ;  or  they  might  confess  it  to  be  temporal,  but  migh*,  for 
plea  to  the  plaintiff  and  his  secta,  say,  that  they  did  not  proceed 
after  the  prohibition;  or  that  no  prohibition  was  tendered  to  them; 
and  then  each  defendant  might  wage  his  law  duodecimd  manu. 
When  law  was  waged,  and  pledges  given  de  lege  faciendd,  a  day 
was  given  to  the  parties  for  making  their  law ;  at  which  day  they 
might  cast  an  essoin,  and  have  another  day  by  their  essoiners ;  at 
which  day,  if  they  did  not  come  nor  cast  an  essoin,  judgment  was 
passed  against  them,  and  they  were  obliged  to  pay  damages  to  the 
plaintiff. 

If  they  appeared,  they  were  to  produce  their  compurgators,  who, 
like  the  secta,  might  consist  of  their  friends  and  acquaintance. 
The  compurgatores  not  being  required,  any  more  than  the  secta- 
tores,  to  be  equally  impartial  with  recognitors,  it  was  sufficient  if 
they  were  of  good  report,  and  in  general  deserving  of  credit,  and 
they  needed  not  to  be  of  the  same  rank  or  condition  with  the  per- 
son producing  them.  The  words  in  which  the  law  was  to  he  made 
were  to  pursue  the  form  of  the  record ;  if  they  varied  therein,  the 
defendant  stood  convict,  and,  if  a  layman  was  committed  to  jail  as 
guilty  of  a  misdemeanour  against  the  royal  dignity,  in  the  same 
manner,  says  Bracton,  as  if  he  had  committed  a  crime  of  Icesa 
majestas;  if  a  clerk,  then,  in  consideration  of  his  orders,  he  was, 
according  to  the  same  authority,  treated  more  mildly ;  though  he 
does  not  mention  the  sort  of  penalty :  the  damages  fused  to  be 
taxed  in  both  cases  by  the  justices  according  to  the  nature  of  the 
case. 

This  is  the  account  given  by  Bracton  of  the  manner  of  proceed- 
ing on  a  writ  of  prohibition ;  and  it  may  be  presumed  that  the 
proceeding  in  other  personal  writs  was  exactly  similar.  When 
Bracton  comes  to  the  subject  of  personal  actions,  he  breaks  off 
abruptly  without  carrying  the  reader  through  the  whole  proceeding, 
as  he  has  here  through  the  proceeding  on  a  prohibition.     This 
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defect  must  be  supplied,  if  possible,  by  what  is  to  be  picked  up  in 
other  parts  of  his  work,  and  particularly  from  the  proceeding  in 
prohibition  which  has  just  been  related. 

Thus  far  of  questions  relating  to  the  jurisdiction  of  spiritual  and 
temporal  causes.  Many  other  exceptions  might  be  ofjunadic- 
made  to  the  jurisdiction  of  the  judge.  First,  it  was  to  **""■ 
be  seen  whether  he  had  a  proper  authority :  and  in  order  to  ascer- 
tain this,  it  is  directed  by  Bracton  that  the  writ  by  which  the 
justice  was  appointed,  after  reading  the  original  writ,  should  be 
read,  unless  the  original  writ  made  mention  of  his  judicial 
authority.  If  the  judge  delegated  his  authority  to  another,  the 
proceeding  before  such  delegated  person  would  be  coram  non 
Judice.  Certain  persons  had  peculiar  privileges  in  judicial  matters. 
Thus,  the  Hospitallers,  Templars,  and  many  others  had  the  privi- 
lege to  be  sued  nowhere  but  coram  ipso  rege,  vel  capitalijustitiario. 
The  citizens  of  London  were  not  to  answer  to  any  plea  out  of  the 
city,  except  de  tenuris  et  contractibus  forinsecis.  The  barons  of 
the  cinque  ports  were  to  answer  nowhere  but  apud  8hypwey} 
It  is  said  by  Bracton,^  that  if  a  judge  was  suspected  of  any  par- 
tiality, favour,  or  malice,  it  ought  to  be  a  ground  of  exception ; 
but  this  he  seems  to  give  as  an  opinion  of  his  own ;  yet  he  lays  it 
down  as  settled  law,  that  the  jurisdiction  of  a  judge  might  be 
declined,  upon  a  real  cause  stated ;  as  for  consanguinity  to  the 
plaintiff,  or  being  his  friend,  or  companion,  or  counsel,  or  pleader 
to  the  plaintiff  in  the  present  or  any  other  cause,  or  if  he  was  an 
enemy  to  the  defendant.  All  these  are  stated  by  Bracton  as  causes 
of  exception  to  the  judge  exercising  his  jurisdiction  to  decide 
between  the  parties.^ 

When  the  jurisdiction  of  the  court  had  been  controverted  and 
established,  then  was  the  original  writ  to  be  read  again,  and  the 
tenant  was  to  make  such  exceptions  as  the  law  allowed  against  the 
form  of  the  writ.  The  requisites  to  constitute  a  legal  and  regular 
writ  were  many.  It  must  be  adapted  to  the  cause  of  action. 
Thus,  says  Bracton,  if  a  magnum  breve  de  recto  patens  Abatement  of 
was  brought,  when  it  should  be  a  parvum  breve  the  writ. 
clausam,  the  writ  would  abate  though  the  action  remained.  Writs 
should  be  brought  in  their  proper  order.  Thus,  where  a  person 
had  a  cause  of  action  that  would  entitle  him  to  more  writs  than 
one,  and  he  brought  a  writ  of  right,  he  could  not,  generally  speak- 
ing, afterwards  bring  an  inferior  writ  to  recover  the  possession; 
though  there  were  instances  where  a  demandant  had  gone  so  far  as 
to  pray  a  view  in  a  writ  of  right,  and  afterwards  was  permitted  to 
sustain  an  assize  of  novel  disseisin.  A  writ  failed  if  it  was  grounded 
on  the  mode  and  quality  of  a  fact,  when  it  ought  to  be  grounded 
on  the  fact  itself;  as  the  principal,  says  Bracton,  should  always  be 
determined  before  the  accessary.     Thus,  as  has  been  observed  in 

1  Bract.  411.  ,  „  ,       .     ^ 

2  This  was  a  good  exception  in  the  canon  law,  under  the  name  of  Sefuiatio.  Com,  Jui. 
Canon,  279.  '  Bract.  411  b,  412. 
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another  place,^  a  man  disseised  with  violence  should  not  bring 
a  writ,  quare  vi  et  armis,  because  it  only  went  to  the  quality  of 
the  disseisin,  and  not  to  the  recovery  of  the  tenement  disseised.^ 

It  was  required  that  a  writ  should  contain  in  it  neither  falsity 
nor  error.  It  should,  upon  the  face  of  it,  appear  free  from  all 
blemish.  This  seems  to  be  required  by  Bracton  more  particularly 
in  a  writ  patent ;  and  whether  it  was  patent  or  close,  it  should 
have  no  rasure :  yet  a  difference  was  made  between  rasures.  Thus, 
if  it  was  in  stating  a  fact  the  writ  failed,  for  names  and  facts 
should  be  stated  with  fidelity,  and  if  such  an  error  was  made  either 
by  the  chancellor,  or  by  some  clerk,  or  the  sheriff,  or  the  attorney, 
the  person  guilty  would,  according  to  Bracton,  be  in  miseric&rdid 
to  the  king  for  all  his  goods,  and  be  liable  to  be  punished  as  for 
forgery.  If  a  false  seal^  was  affixed,  or  even  the  true  seal 
falsely  applied,  that  is,  to  a  false  writ,  this  was  considered  as  an 
offence  of  majesty;  and  the  offender,  if  a  layman,  was  punished 
capitally;  if  a  clerk,  he  was  degraded  and  rendered  infamous.* 
A  writ  abated,  if  obtained  upon  suggestion  of  falsehood,  or  the 
suppression  of  truth. 

If  the  demandant  or  tenant  died,  the  writ  abated,  and  the  action 
too;  but  if  they  were  more  than  one,  as  parceners  having  one  right, 
then,  though  the  writ  abated,  yet  the  action  survived.5  Jf  there 
was  any  error  in  the  names  of  persons  in  the  county  or  vill,  the 
writ  abated.  If  the  tenant  held  less  than  the  demandant  claimed, 
tlie  writ  failed ;  not  so  if  he  held  more.  If,  pending  one  action,  the 
demandant  brought  another  writ  for  the  same  cause  of  action,  the 
second  writ  abated.  We  have  before  said,  that  the  writ  abated  if 
the  demandant  died:  it  was  the  same  if,  being  a  bishop,  or  an 
abbot,  or  the  like,  he  was  deposed ;  but  not  if  such  bishop,  abbot, 
or  the  like,  were  tenant  in  the  action,  for  then  the  action  would  only 
be  suspended  till  a  successor  was  appointed,  especially  if  the  action 
was  civil  and  not  penal :  6  if  it  was  both  civil  and  penal,  the 
action  would  hold  both  ad  pcenam  and  ad  restitutionem,  as  long 
as  he  lived ;  but  if  he  died,  whether  before  or  after  deposition,  the 
penalty  was  extinguished  with  the  person,  yet  an  action  would  lie 
against  the  successor  for  restitution  by  another  writ.  A  personal 
writ  abated  by  the  death  of  the  tenant,  whether  such  death  was 
civil  or  natural,  but  the  action  survived.  A  civil  death  followed 
upon  an  entry  into  religion,  and  if  this  was  procured  fraudulently 
after  the  purchase  of  the  writ,  it  seems  it  would  not  abate  the 
writ.  If  the  demandant  in  his  declaration  exceeded  the  limit  of 
the  writ,  as  on  a  writ  of  possession  to  count  for  the  right,  the  writ 
abated. 

In  short,  almost  all  exceptions,  says  Bracton,  which  could  be 
alleged  might  be  properly  ranked  among  pleas  to  the  writ;  because, 
if  they  went  to  the  action,  when  the  action  was  determined,  the 

1  Fide  (Miie,  338,  339.  «  Bract.  413.  '  Tanquam  falsarius. 

*  Bract.  413  b.  » Ibid.  414.  e  Ibid.  414  b. 
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writ  was,  of  course,  at  an  end:  whether  the  action  was  abated,  post- 
poned, or  suspended,  so  was  the  writ.  It  was  the  opinion  of  some, 
that  all  pleas  to  the  writ  must  be  propounded,  simul  et  semel,  in 
one  day.i  When  the  writ  was  abated  by  reason  of  any 
defect  or  error,  and  such  defect  or  error  was  corrected,  it  was  con- 
sidered as  the  same  writ  and  the  same  action,  though  it  was  actu- 
aUy  another  piece  of  parchment  and  another  seal,  and  therefore 
neither  the  declaration  or  count,  nor  the  attorney,  needed  be 
changed.  2 

If  the  writ  was  open  to  no  exception,  then  the  defendant  was  to 
see  if  there  was  any  against  the  person  of  the  plaintiff,  pieas  to  the 
so  as  that  he  could  not  at  all,  or  at  least  not  at  that  person. 
time,  make  his  demand.  Thus,  it  might  be  urged,  that  the 
demandant  was  a  servus,  or  a  bastard,  or  sceculo  mortuus  ;  that  he 
was  mad,  and  non  sance  mentis  ;  or  born  deaf  and  dumb;  or  a  leper; 
that  he  or  some  ancestor  had  been  attainted  of  felony ;  that  he  was 
a  minor.  If  a  person  was  appealed  of  felony,  he  could  not  bring  a 
civil  suit  till  he  had  defended  himself;  nor  could  a  defendant,  under 
such  circumstances,  be  bound  to  answer.  It  was  a  good  plea  to 
say,  that  the  plaintiff  was  in  confederacy  with  the  king's  enemies, 
or  was  in  allegiance  to  the  king  of  France,  or  to  say  that  he  was 
excommunicated.  3  It  might  be  said,  that  the  demandant  had 
no  right,  but  as  parcener  with  another ;  or  in  right  of  his  wife,  so 
as  he  could  no  more  sue  without  her  than  she  without  him.*  Of 
some  of  these  pleas  we  shall  now  speak  more  particularly. 

The  plea  of  bastardy  was  peremptory,  for,  if  proved,  it  excluded 
the  demandant  for  ever  from  making  any  claim.  It  was  always 
required  that  the  special  matters  should  be  stated  in  the  plea, 
otherwise  there  would  be  an  obscurity  and  doubt  whether  the 
bastardy  should  be  tried  by  the  ecclesiastical  court  or  not.  Thus, 
having  said  nihil  juris  hahes  in  terra  petitd  quia  bastardus  es,  it 
should  go  on,  quia  pater  tuus  nunquam  desponsavit  matrem  tuam ; 
or  thus,  quia  inter  patrem  tuam  et  matrem  tuam  contractum  fait 
matrimonium  illegitimum  esc  quo  prius  contraosit  cum  quddam,  quae  ' 
viodt  tympore,  quando  contraxit  cum  matre  tud ;  in  both  which  it 
appears,  that  inasmuch  as  the  question  arose  upon  the  marriage,  it 
must  be  tried  by  the  ecclesiastical  court.  But  if  it  was  thus,  quia 
natus  fuisti  per  tantum  tempus  ante  sponsalia  ml  matrimonium 
contractv/m  inter  patrem  tuum  et  matrem  tuam,;  then  in  such 
case,  as  the  marriage  was  admitted  on  both  sides,  it  is  the  opinion 
of  Bracton,  that  the  question,  whether  born  before  marriage  or 
after,5  might  very  well  be  inquired  in  the  king's  court. 

We  have  before  seen  what  scruples  had  been  raised  by  the  eccle- 
siastics upon  this  question  of  natus  ante  matrimonium,  and  what  a 
positive  declaration  was  made  by  the  king  and  barons  in  the  statute 

J  Bract.  415.  2  jind.  415  b. 

3  The  leprosy  of  the  mind,  as  Br.ioton  calls  it,  like  that  of  the  body,  as  it  excluded  the 
unhappy  object  from  the  oommunion'of  men,  so  it  precluded  him  from  doing  any  law- 
fiU  actT  *  Bract.  415  b.,  416.  ^  Ibid.  416. 
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of  Merton,  passed  in  the  twentieth  year  of  this  reign.i  The 
matter  was  not  suffered  to  rest  there.  We  are  told,  that  in  the 
same  year  the  king  held  a  council,  consisting  of  several  hishops 
and  lords,  and  that  it  was  agreed  by  them  all,  that  whenever  the 
issue  of  natus  ante  matrimonium  arose  in  the  king's  courts,  the 
plea  should  be  transmitted  to  the  ordinary ;  and  that  an  inquisi- 
tion being  made  by  him  in  precise  words,  utrmn  talis  natus  sit  ante 
matrimonium  vel  post,  he  should  send  his  answer  to  the  king's 
court  in  the  same  words  precisely,  without  any  cavil :  ^  that  in 
taking  such  inquisition,  all  appeal  should  cease,  as  in  other  inquisi- 
tions of  bastardy  transmitted  to  the  ordinary,  and  particularly  if 
there  should  be  need  of  an  appeal  that  it  should  not  be  made  out 
of  the  kingdom.  It  was  commanded  that  this  should  be  the  prac- 
tice in  future.  This  regulation  entirely  precluded  the  ordinary 
from  giving  any  judgment  on  the  legitimacy,  and  confined  him  to 
the  single  inquiry  of  the  fact,  which  he  was  required  to  certify  in 
the  very  terms  of  the  issue,  leaving  the  king's  judges  to  make  their 
own  conclusion  upon  it,  which  is  precisely  what  GlanviUe  lays 
down  as  the  law  upon  this  subject. ^  But,  before  this  provision 
of  the  council,  a  practice  had  obtained,  as  we  have  just  said,  of 
trying  this  special  question  of  bastardy  in  the  king's  court.  Thus, 
in  the  eleventh  year  of  this  king,  in  a  writ  of  mortauncestor,  the 
jurors  found  that  the  demandant  was  not  the  next  heir,  being  born 
in  adultery  before  marriage.  It  seems  to  have  been  considered  as 
in  the  election  of  the  king's  judges,  whether  they  would  send  such 
an  inquisition  to  be  made  in  the  ecclesiastical  court,  or  would  try 
the  question  in  their  own.* 

It  is  not,  however,  improbable,  that  it  depended  upon  the  form  of 
the  issue  which  court  should  be  resorted  to,  or  finally  relied  on,  for 
the  trial  of  this  question ;  for  if  the  demandant  replied  generally 
qudd  legitimus,  without  answering  to  the  special  matter,  and  this 
obscure  issue  was  sent  to  the  ecclesiastical  court,  that  court  would 
probably  certify  generally  qmd  legitimus;  but  this  would  be  such 
■  a  failure  in  the  ecclesiastical  court  as  to  induce  the  judges  to  cause 
an  inquisition  to  be  made  in  the  king's  court  on  the  special  matter : 
the  same,  if  the  reply  had  met  the  special  matter,  and  the  ecclesi- 
astical court  had  certified  generally  qudd  legitimus;  though  Brac- 
ton  seems  to  think  that  such  a  general  and  obscure  reply  to  the 
special  cause  of  bastardy  would  pass  for  no  reply  at  all,  and  that 
the  demandant  would  be  barred  for  want  of  a  replication  ;  and  that, 
if  he  was  a  defendant,  there  would,  in  like  manner,  be  judgment 
against  him  for  want  of  a  defence. 

There  were  some  questions  of  bastardy  that  would  not,  under  any 
pretence,  be  transmitted  to  the  ecclesiastical  judge ;  as  in  case  of  a 
posthumous^  or  a  supposititious  child;  or  where  the  father  had 
been  absent  from  the  mother  abroad,  so  as  to  leave  no  presumption 

'  Tide  ante,  266.  '  Sine  aliqud  cavillatione.  ^  Vide  ante,  118. 

*  Bract.  417.  ^  Ibid.  417. 
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of  legitimacy,  which,  however,  depended  upon  the  distance  and  the 
probability  of  access.i  The  plea  of  bastardy  would  not  lie 
between  persons  of  the  same  blood,  in  a  possessory  action  (though  it 
might  between  strangers),  nor  in  a  plea  de  consanguinitate,  any 
more  than  in  an  assisa  mortis  antecessoris,  because  a  question  of 
bastardy  between  such  parties  was  always  upon  the  mere  right,  if 
the  inheritance  descended  from  a  common  ancestor  ;  and  so  a  ques- 
tion of  right  would  be  agitated  in  an  action  grounded  only  upon  the 
possession.  It  might  be  urged  that  such  a  plea  was  good,  by  the 
above  rule,  because  a  bastard  was  in  truth  a  mere  stranger  as  to  the 
true  heir;  yet  Bracton  thought  not,  for  it  was  at  least  doubtful 
whether  he  was  not  legitimate. 

When  bastardy  was  pleaded,  and  the  other  party  maintained  his 
legitimacy,  it  seems  there  was  no  rule,  whether  the  bastardy  or  the 
legitimacy  should  be  proved,  except  this,  that  the  party  who  was 
extra  seisinam  should  prove  his  plea,  the  person  who  was  in  seisin 
having  no  need,  as  Bracton  says,  to  make  out  either  one  or  the 
other ;  and  this  was  the  governing  rule,  whether  the  plea  came  from 
the  tenant  or  demandant :  ^  so  that  in  this  issue  the  point  to  be 
proved  was,  sometimes  the  legitimacy,  and  sometimes  the  bastardy, 
according  as  the  onus probandi  was  imposed  by  the  above  rule. 

The  writ  to  the  ordinary  in  cases  of  bastardy  differed  very  little 
from  that  used  in  the  time  of  Grlanville.  It  recited  that  "Writ  to  the 
a  suit  was  commenced,  and  that  bastardy  was  objected  ordinary 
to  one  of  the  parties :  Et  ideo  vobis  mandamus,  qudd,  convocatis 
coram  vohis  convocandis,  rei  veritatem  inde  diligenter  inquiratw, 
videlicet,  atrkm  A.  &c.  Et  inquisitionem,  quam  inde  jeceritis, 
scire  facialis  nobis,  vel  justitiariis  nostris  talibtts  per  literas  vesiras 
patentes.  Teste,  &c.,  and  so,  mutatis  mutandis,  according  to  the 
special  cause  of  bastardy.  There  was  this  difference  between  the 
writ  of  natus  ante  matrimonium  in  the  time  of  Grlanville,  and  that, 
now  in  use,  that  they  no  longer  inserted  these  words,  et  quoniam 
hujusmodi  inquisitio  pertinet  qd  forum  ecclesiasticum :  arf  altera- 
tion which  probably  had  taken  place  since  the  statute  of  Merton, 
and  the  above-mentioned  provision  of  the  council  on  that  subject. 
The  same  was  observed  if  the  ordinary  was  directed,  as  he  some- 
times was,  to  inquire  concerning  the  legitimacy  of  a  posthumous 
child  ;  both  these  questions  being  triable  as  well  at  common  law  as 
in  the  spiritual 'court.  But  the  above  form  of  words  was  retained 
in  all  cases  that  were  purely  of  ecclesiastical  cognisance. 

When  the  writ  was  sent  to  the  ordinary,  the  plea  remained  sine  die 
in  the  king's  court  till  the  inquisition  was  returned.  The  ordinary 
was  to  proceed  to  make  inquisition  in  the  presence  of  the  parties,  if 
they  chose  it,3  and  when  made,  there  lay  no  appeal.  When  the 
inquisition  was  returned,  the  plea  and  the  other  party  were  sum- 
moned. The  effect  of  a  legitimacy  proved  in  this  way,  if  confirmed 
by  a  judgment  in  the  king's  court,  was,  that  the  party  became 

'  Bract.  418.  2  IHd.  418  b.  '  Ibid.  419. 
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legitimate  against  all  the  world,  unless  any  fraud  could  be  proved 
in  the  method  of  proving  it,  and  in  the  inquisition.  A  fraudulent 
inquisition  might  be  obtained  in  this  way.  A  demandant  might 
bring  several  writs  for  recovery  of  land,  and  procure  one  of  the 
tenants  to  object  bastardy,  and  to  suffer  an  mquisition  to  pass  in  his 
favour,  for  want  of  contesting  the  proofs  of  legitimacy.  Legitimacy, 
when  regularly  proved,  was  good  against  all  the  world,  and  the  heir 
of  such  person  was  likewise  entitled  to  the  benefit  of  it.  It  was  a 
rule  that  no  person's  legitimacy  could  be  questioned  after  his  death 
by  plea  pleaded,  as  he  could  not,  says  Bracton,  make  an  answer  to 
it ;  but,  notwithstanding,  it  might  be  inquired  per  patriam  whether 
such  person  was  a  bastard  or  not,  in  the  same  manner  as  the  ques- 
tion whether  a  person  held  in  free  tenure  or  in  villenage  ;  although 
it  could  not  be  inquired,  after  his  death,  concerning  the  personal 
condition  of  such  person.^  When  profession,  or  entering  into  a 
religious  life,  was  objected,  this  issue  was  always  transmitted  to  the 
inquiry  of  the  spiritual  court.  ^ 

The  plea  of  minority  of  the  demandant  was  only  a  dilatory 
.  .  .  exception  that  did  not  abate  the  writ,  but  suspended 
minon  y.  ^^  action  till  he  came  of  age,  at  which  time  the  plea 
would  be  resummoned.  There  were  some  actions  which  a  minor 
might  bring,  and  some  which  he  might  not.  A  minor  might 
demand  his  own  seisin  by  assize  of  novel  disseisin,  and  the  seisin 
of  his  ancestor  by  assisa  mortis  antecessoris ;  but  when  he  had  so 
recovered,  he  was  not  obliged  to  answer  either  for  the  possession  or 
right,  till  he  was  of  age :  yet  he  could  not  demand  land  in  free 
socage  of  his  ancestor's  seisin,  in  a  writ  of  right,  before  he  was 
fourteen  years  old,  nor  fevdum  militare  till  he  was  completely 
twenty-one  years  old.  On  the  other  hand,  a  minor  was  bound  to 
answer  as  well  upon  the  right  as  upon  the  possession,  if  he  had 
been  enfeoffed  of  the  land  in  question  during  his  minority ;  and 
would  have  all  the  privileges  of  essoins,  vouching,  and  the  like, 
except  that  he  could  not  appoint  an  attorney,  and  consequently  he 
could  not  have  the  essoin  de  malo  lecti.  A  minor  was  obliged  to 
answer  for  a  fact  and  injury  of  his  own  in  a  civil  or  criminal  suit. 
Thus,  he  was  liable  to  an  assize  of  novel  disseisin,  and  to  a  suit  for 
dower.  But  where  a  grandmother  had  neglected  for  ten,  twenty, 
or  thirty  years,  during  the  life  of  her  son,  to  demand  dower,  and 
brought  a  writ  against  the  grandson,  she  was  obliged  to  wait  till  he 
was  of  age,  on  account  of  the  probability  that  she  had  agreed  with 
her  son  and  released  the  claim.* 

A  minor  was  obliged  to  answer  in  a  matter  that  concerned  the 
king.  For  such  purpose,  an  inquisition  might  be  made,  whether 
his  ancestor  died  seised  ut  de  faedo,  without  prejudicing  the  heir. 
A  minor  must  answer  to  a  fine,  if  pleaded  ;  but  if  he  was  vouched 
by  virtue  of  a  fine,  he  need  not  answer ;  though  he  would  be 
obliged  to  answer  in  warrantia  cartoe.    A  minor  must  answer  in 

1  Bract.  420.  ^  JMd.  422  b.  =  lUd.  421  b. ,  422. 
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assisa  mortis  antecessoris,  and  in  every  other  plea  concerning  any- 
thing of  which  his  ancestor  did  not  die  seised  in  dominico  ut  de 
/cedo,  but  concerning  nothing  of  which  he  died  seised  in  dominico 
ut  de  /cedo.  If  a  minor  lost  by  assize  in  a  writ  of  possession,  he 
might,  when  of  age,  recover  in  a  writ  of  right.  A  minor  must 
answer  as  well  on  the  fact  of  another  as  on  his  own,  so  as  to  make 
restitution,  though  not  quoad  pcenam  ;  as  when  a  writ  of  entry  was 
brought  immediately  after  the  death  of  the  ancestor  who  had  com- 
mitted disseisin.  A  singular  instance,  where  the  privilege  of  infancy 
was  dispensed  with,  is  mentioned  by  Bracton.  A  man  bound  him- 
self and  his  heirs  to  answer  whether  they  were  of  age  or  not.  This 
obligation  was  made  in  and  by  the  advice  of  the  court,  and  the  heir 
was  adjudged  to  answer,  though  a  minor. 

In  the  case  of  inquisitions  taken  for  the  king,  a  minor  might  have 
a  writ  to  the  following  effect,  to  save  himself  from  being  affected 
thereby : — Bex  vie.  salutem.  Prcecipimus  tibi,  quod  non  implacites 
vel  implacitari  permittas  A.  qui  est  infra  cetatem,  ut  dicitur,  de 
libera  tenemento  suo  in  villd,  &c.,  donee  idem  A.  sit  cetatis  quod 
possit  et  debeat  secundum  legem  et  consuetudinem  Anglice  de  tene- 
mento respondere}  If  a  minor  was  vouched  to  warrantry  in  the 
county,  he  might  have  the  following  writ  to  the  sheriff:  Prcecipi- 
mus tibi,  quod  non  permittas  quod  A.  implacitet  B.  de  tantce  terrce 
cum  pertinentiis  in  tali  villd,  unde  idem  A.  trahit  ad  warrantum 
C.  qui  est  infra  cetatem,  et  warrantus  ejus  esse  debet,  ut  dicit,  donee 
idem  G.  sit  talis  plence  cetatis  quad  possit  et  debeat  secundum  legem 
et  consuetudinem  Anglice  terram  warrantizare. 

If  there  were  more  demandants  than  one,  as  parceners,  and  one 
was  a  minor,  it  would  be  a  good  plea  against  all ;  the  same,  if  par- 
ceners were  tenants.  So  if  a  man  seised  in  right  of  his  wife  was 
tenant  to  a  writ,  together  with  her,  and  she  was  within  age,  the  plea 
against  both  would  remain  sine  die  till  she  was  of  age :  not  so  if 
the  husband  was  a  minor,  because,  says  Bracton,  a  woman  might, 
by  contriving  such  a  marriage,  defeat  suits  against  her  respecting 
her  own  lands.  If  the  husband  and  wife  were  demandants,  and 
she  was  a  minor,  and  married  before  the  writ  purchased,  the  plea 
would  remain  quousque :  if  she  married  after,  the  writ  abated, 
should  the  tenant  so  please,  or  the  action  was  suspended  till  she  was 
of  age.^ 

Such  consideration  was  shown  to  the  feeble  condition  of  a  minor, 
that  his  estate,  whether  in  services  or  tenements,  descended  to  him 
from  his  ancestor,  who  was  peaceably  seised  thereof  anno  et  die  quo 
vivus,  et  mortuus  fuit,  was  not  to  be  called  in  question  till  he  was  of 
full  age.  So,  on  the  other  hand,  if  a  minor  demanded  services  that 
were  not  due  to  him,  and  the  tenants  alleged,^  quietunciam^  quo 
die  et  anno  antecessor  vivus  et  mortuus,  they  need  not  answer  till  he 
was  of  age.  A  minor  was  not  obliged  to  answer  to  any  charta  till 
he  was  of  age.*      This  held  not  only  in  services  or  tenements, 

1  Bract.  422.  '  ^id.  423. 
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but  in  rights  and  liberties,  by  which  the  tenements  of  others  were 
affected  ;  as  a  liberty  to  make  a  road,  build  a  mill,  and  the  like. 
Although  he  did  not  actually  use  these  easements,  yet  he  was  con- 
sidered in  possession  thereof  till  ejected  or  disseised ;  and  such  a 
seisin  would  descend  upon  the  heir,  whose  estate  therein  was  not  to 
be  changed  during  his  minority.^ 

To  a  plea  of  minority  in  a  writ  of  right  or  assisa  mortis  anteces- 
sor is  against  a  guardian,  the  demandant  might  reply  that  he  was  of 
full  age,  as  appeared  by  all  his  lords  having  restored  his  inheritances 
to  him ;  or  he  might  say,  he  had  proved  himself  of  age,  either  by 
inquisition  per  patriam,  or  before  certain  j  ustices.  To  this  it  might 
be  rejoined,  that  his  inheritances  were  restored  to  \nm.  per  fraudem  ; 
or  that  the  jurors  had  sworn  falsely,  or  that  the  justices  had  been 
deceived.  The  only  sufficient  and  complete  proof  of  full  age  was 
that  by  the  parents,  and  the  examination  of  witnesses ;  all  others, 
as  inspection  and  the  like,  were  held  only  to  induce  a  presumption  : 
yet,  says  Bracton,  if  the  justices,  upon  sight  of  the  person,  judging 
from  his  stature  and  other  circumstances,  pronounced  him  to  be  of 
age,  his  age  was  confirmed  by  judgment,  and  could  not  be  again 
disputed.  Should  the  justices  hesitate  to  pronounce  an  opinion, 
then  recourse  was  of  necessity  had  ad  prohatiomem  patrim  et  parent- 
turn.  This,  says  Bracton,  was  to  be  done  by  twelve  lawful  men,  or 
more  if  necessary,  some  of  whom  were  to  be  ex  parenteld  of  the 
person  who  said  he  was  of  age,  the  rest  were  to  be  strangers :  all 
these  were  to  be  unsuspected,  and  were  to  declare  the  truth  upon 
their  oaths.^  Another  presumption  of  full  age  was  a  conclusion 
arising  from  the  party  having  brought  actions  as  a  person  of  full 
age,  which  was  an  admission  that  would  preclude  him  from  plead- 
ing his  infancy  to  any  action  brpught  against  himself ;  whereas  a 
proof  of  full  age  by  jurors,  according  to  some  opinions,  was  not 
held  conclusive  against  other  persons,  because  the  jurors  might  per- 
haps swear  falsely. 

If  the  minor  was  demandant,  the  proof  was  made  without  any 
resummons  ;  but  if  he  was  tenant,  and  pleaded  his  minority,  then 
the  proof  was  not  made  till  after  a  resummons.  This  was  sued  out 
by  the  demandant ;  and  on  the  return,  if  there  was  any  doubt,  then 
they  entered  upon  the  proof  in  the  way  before  mentioned.^ 

The  excommunication  of  the  demandant  was  only  a  dilatory  plea. 
Excommimi-  This  was  to  be  proved  by  the  letter  of  the  ordinary,  or 
cation.  somo  judge  delegated  by  him  with  proper  authority. 
To  this  exception  it  might  be  replied  that  he  was  absolved  upon  an 
appeal,  or  that  the  cause  of  his  excommunication  was,  his  not 
obeying  the  ecclesiastical  judge  in  a  question  of  lay  fee,  and  the 
like.*  We  have  seen  before,  that  when  a  person  had  been  ex- 
communicated for  forty  days,  the  ordinary  used  to  certify  this  con- 
tempt, and,  upon  receipt  of  the  bishop's  letter,  the  chancellor  would 
issue  a  writ  to  the  following  effect,  directed  to  the  sheriff :  Signifi- 
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sait  nobis  venerahilis  pater  N.  per  literas  su  as  patentes,  quod  A.  ob 
manifestam  contumaciam  suam  excommunicatus  est,  nee  se  vult  per 
censuram  ecclesiasticam  justiciari.  Quia  verb  potestas  regia  sacro 
canctce  ecclesice  in  querelis  suis  deesse  non  debet,  tibi  prwcipimus, 
quod  prcedictum  A.  per  corpus  suum  (secundum  consuetudinem 
Anglice)  justicies,  donee  sacrosanctd  ecclesid  tarn  de  contemptu  quam 
de  injuria  ei  illatdfuerit  satisfactum.  Teste,  (Sac.  When  the  per- 
son was  taken,  and  had  satisfied  the  ecclesiastical  judge,  he  might 
be  discharged,  at  the  command  of  the  bishop,  by  the  following  writ 
to  the  sheriff :  Quia  venerabilis  pater  H.  episcopus  significavit  nobis, 
quod  A.  quantum  ad  mandatum  suum  d  te  capi,  et  per  corpus  suum 
tanquam  contemnentem  claves  ecclesia  justiciari  prceceperimus,  bene- 
jicium  absolutionis  impendit,  tibi  prcecipimus,  quod  d  prisond  nostrd 
qud  detinetur  ipsum  deliberari  facias  quietum,  d:c.  As  no  one 
could  be  taken,  so  none  could  be  discharged,  but  by  the  command 
of  the  bishop  ;  th€  law  not  giving  such  credit  to  an  archdeacon  or 
other  delegated  judge  ;  because,  says  Bracton,  rex  in  episcopos  coer- 
cionem,  habet  propter  baroniam  :  nor  was  the  party  to  be  discharged 
till  he  had  satisfied  the  ecclesiastical  judge,  unless  where  an  excom- 
munication was  obtained  by  a  false  suggestion  of  the  ordinary 
himself,  or  the  malice  of  an  adversary,  in  order  to  preclude  the 
party  from  the  right  to  bring  an  action ;  in  which  case  a  writ  used 
to  issue  to  the  sheriff,  reciting  the  fraud,  and  commanding  him  to 
discharge  the  injured  person  upon  sureties,  nisi  captus  fuerit  alid 
occasione,  quare  deliberari  non  debeat.  We  have  before  seen  that 
where  such  malicious  proceeding  was  apprehended  the  party  might 
be  beforehand  with  the  ordinary  by  the  writ  de  non  capiendo.^ 

Participes  were  either  co-heirs  or  joarceners,  or  such  as  were 
afterwards  better  known  by  the  name  of  Joint-tenants.  ^^^  ^ 
If  an  action  was  brought  by  one  of  several  parceners,  ^''™'''^'- 
it  might  be  pleaded,  qudd  non  teneor  ad  hoc  breve  respondere,  quia 
si  jus  haberes,  participes  habes,  qui  tantundem  juris  haberent  in 
se  quantum  et  vos,  scilicet  A.  et  B.  To  this  it  might  be  replied, 
that  all  who  could  claim  any  right  were  named  in  the  writ,2  and 
no  right  was  in  A.  because  he  was  a  bastard ;  nor  in  B.,  because, 
born  of  a  villein,  although  his  mother,  from  whom  he  claimed, 
was  free  ;  he  might  say,  that  the  other  parcener  was  in  ligeance  to 
the  king  of  France,  or  that  his  ancestor  committed  felony,  and 
many  other  matters  might  be  replied  to  show  that  the  parceners 
not  named  had  no  right.^  If  parceners  were  all  of  capacity  to  sue, 
and  some  brought  a  writ,  and  recovered  without  naming  the  others, 
Bracton  says  it  was  the  duty  of  the  judge  to  take  care  that  the 
interest  of  those  not  named  suffered  no  injury  by  this  fraud.  If 
they  were  all  named,  and  some  declined  proceeding,  yet  the  writ 
would  stand  good,  and  those  who  did  not  appear  would  be  sum- 
moned, qudd  sint  ad  sequendum  simul  with  the  other  parceners, 
thus :  Summoneper  bonos  sum  A.  etB.  qudd  sint  coram  justiciariis 
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nostris  die,  &c.  et  loco,  (Ssc.  ad  sequendum  cum  0.  et  D.  de  tantd 
terra  unde  prcedicte  0.  et  D.  clamant  duos  partes  versus  E.  ut 
rationahilem  partem  suam,  quae  eos  contingit  de  hcereditate  B.  cujus 
hceredes  ipsi  sunt,  et  undeprcedictus  E.  dicit  quhd  non  vult  prcedictis 
C.  et  D.  respondere  sine  prcedictis  A.  et  B.ut  dicit;  ethdbeas  ibi,  &c.^ 

If  the  writ  was  brought  against  one  parcener,  he  might,  in  like 
manner,  plead  this  to  the  writ.  But  there  was  some  difference, 
whether  the  inheritance  was  divided  or  not.  If  not,  and  they  held 
in  common,  each  had  the  same  right  to  the  whole ;  not  indeed  to 
himself,  but  only  in  common  with  the  others  ;  or,  as  they  expressed 
it,  totum  tenet,  et  nihil  tenet,  scilicet  totum  in  communi,  et  nihil 
s&paratim  per  se.  If  the  inheritance  had  been  divided,  and  each 
held  pro  parte,  the  other  parceners  need  not  be  named ;  yet,  on 
the  other  hand,  says  Bracton,  the  tenant  was  not  bound  to  answer 
without  his  parceners,  and  in  prudence  he  ought  not ;  for  if  he  did, 
and  he  lost  the  land,  he  could  have  no  regressum  against  his  par- 
ceners to  obtain  a  contribution.  The  tenant,  therefore,  if  he 
pleased,  might  have  a  writ  to  summon  them  :  Summone,  &c.  qubd 
sint  cora/mjusticiariis,  &c.  ad  respondendum  0.  simtjl  cum  D.  de 
tantd  terrd,  &c.  qvmd  idem  G.  in  curid,  nostrd  clamat,  &c.,  et  sine 
quibus  prcedictus  D.  non  vult  respondere  eidem  0.  citm  prcedicti, 
<&c.,  sint  participes  ipsius  D.  de  terrd  proedictd,  &c.  Should 
they  appear,  they  might  answer  together  with  the  tenant;  but 
if  they  declined  answering,  the  plea  still  proceeded  ;  and  whether 
they  appeared  or  not,  the  tenant,  if  he  lost,  would  be  entitled 
to  contribution.  If  the  inheritance  was  not  divided,  then 
all  the  parceners  must  be  made  parties ;  but  upon  a  plea  that  there 
were  other  parceners,  the  demandant  might  reply  such  matter  as 
would  disable  them  from  claiming  any  right,  and  therefore  as  not 
being  persons  who  need  be  named  in  the  writ,  the  same  as  was 
before  said  in  the  case  of  a  demandant.2 

If  there  was  no  plea  to  the  person,  either  of  the  demandant  or 
Pleas  to  the  tenant,  the  next  consideration  was  such  as  might  arise 
action.  upon  the  matter  itself.     The  thing  in  demand  ought 

to  be  stated  with  certainty ;  in  which  the  count  or  declaration,  or, 
as  Bracton  calls  it,  the  intentio,  or  narratio,  should  correspond 
with  the  writ.  3  Perhaps  the  tenant  in  the  action  was  not  tenant 
of  the  land,  or  was  tenant  only  of  a  part ;  or  perhaps  he  held  it 
only  in  the  name  of  another.  Thus  he  might  hold  it  in  ward,  in 
vadium,  at  will,  or  for  term  of  years  ;  in  either  of  which  cases  the 
writ  should  be  brought  not  against  him,  but  against  the  person  in 
whose  name  he  was  seised ;  and  if  this  was  pleaded,  it  would  abate 
the  writ.*  In  such  case  he  might  plead,  generally, 
on  enure.  fioTitenet,  Or  that  the  freehold  was  not  in  him.  If  he 
put  himself  upon  the  country  for  the  truth  of  such  a  plea,  and  it 
was  found  against  him,  he  would  lose  the  land  in  question,  as  a 
penalty  for  his  false  plea ;  the  same,  if  he  said  he  did  not  hold,  it 
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but  another  did.  But  if  he  admitted  that  he  held  part,  and  said' 
that  another  held  the  rest,  and  this  was  found  against  him,  he  did 
not  lose  the  whole,  nor  a  part,  on  account  of  his  false  plea,  but  the 
suit  went  on,  and  he  was  to  answer  for  the  whole.  He  might 
plead  that  he  once  held  the  land,  but  that  he  did  not  at  the 
present  time.^  If  this  was  owing  to  aa  alienation  before  the  pur 
chase  of  the  writ,  no  fraud  could  be  objected ;  nor  indeed,  if  after 
the  purchase,  provided  he  was  ignorant  of  the  writ.  In  some  cases 
the  alienation  might  be  even  after  the  summons,  without  being 
fraudulent;  as  if  he  went  beyond  sea,  either  before  or  after  the 
purchase  of  the  writ,  not  being  prevented  by  the '  summons,  and 
knowing  nothing  of  it,  and  there  made  an  alienation;  but  if  neither 
of  the  beforementioned  cases  could  be  proved,  and  especially  if  the 
alienation  was  after  the  summons  had  been  testified  and  proved,  he 
was  considered  as  the  real  possessor,  and  was  to  stand  to  the.  suit 
as  tenant.  2 

He  might  plead  that  he  held  only  so  many  acres,  whereas  the 
demandant  claimed  so  many ;  upon  which  an  inquisition  might  be 
had  by  a  writ  to  the  sheriff,  directing  him  to  summon  four,  six,  or 
more  of  lawful  men  of  those  who  made  the  view,  and  by  them  to 
make  inquiry  whether  the  tenant  held  so  many  or  so  many  acres. 
Again,  in  a  plea  of  non  tenet,  if  the  tenant  had  before  confessed  in 
the  county  court  that  he  held  the  whole,  a  writ  went  to  the  sheriff, 
commanding  him  to  make  a  record  of  the  plea  in  which  such  con- 
fession was  made.3  If  the  demandant,  after  a  plea  of  non  tenet, 
made  a  retraxit,  and  commenced  a  suit  against  another,  the  tenant 
would  not  suffer  any  penalty  for  his  false  plea.*  Exception  might 
be  made  to  the  name  of  the  viU,  any  mistake  in  which  would  be 
an  incurable  error.5 

Another  part  of  the  writ,  or  count,  to  which  an  exception  might 
be  made,  was  the  claiming  the  land  utjus  meum.  To  ^  .^^  .^ 
this  the  tenant  might  answer,  that  he  had  majusjus  ; 
and  this  issue  would  be  tried  by  the  great  assize,  or  duel,  as  the 
tenant  pleased.  It  has  been  before  shown,  that  the  best  title,  in 
the  law,  was  where  the  jus  possessionis  and  jus  proprietatis  were 
united,  which  was  therefore  called  droit  droit;  and  it  was  a  maxim, 
that  whoever  had  the  jus  proprietatis  ought  to  have  the  possession. 
Possessio  sequitur  proprietatem  but  not  vice  veisd.  The  pro- 
prietas  might  be  separated  from  the  possessio  in  this  manner : 
Upon  the  death  of  the  ancestor,  the  proprietas  immediately 
descended  to  the  next  heir,  whether  he  was  present  or  not ;  but 
not  being  present,  the  possessio  might  be  obtained  by  another,  who 
put  himself  into  seisin ;  by  virtue  of  which  the  jus  possessionis 
would  descend  to  his  heirs,  through  the  negligence  of  him  who  had 
the  proprietas.  Thus,  while  the  jus  proprietatis  descended  on 
the  elder  brother,  the  younger  brother  might  obtain  seisin  and  die 
seised,  transmitting  to  his  heirs,  together  with  the  jus  possessionis, 
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which  he  himself  had,  a  sort  of  jus  proprietatis;^  so  that  there 
would  be  two  jura  propvietatis  in  different  persons  by  different 
descents ;  but  one,  as  the  descendants  of  the  elder  brother,  would 
have  MAJUS  jus  proprietatis,  on  account  of  the  priority ;  and  those 
from  the  younger  brother  minus  jus;  yet  ihepossessio  of  the  latter 
would  prevail  till  the  former  evicted  them  of  \h&  jus  proprietatis. 

Another  plea  which  the  tenant  might  plead  was,  that  the 
demandant,  or  one  of  his  ancestors,  had  released  to  the 

e  ease.  tenant,  or  some  of  his  ancestors  from  whom  he  derived 
the  jus  possessionis,  and  quit  claimed  for  himself  and  his  heirs  by 
a  fine  made  in  the  king's  courts  ;2  or  that  the  demandant  or  some 
ancestor  lost  the  land  in  question,  in  judgment  in  an  action  depro- 
prietate,  as  by  the  great  assize  or  duel,  or  a  jury,  on  which  he  had 
put  himself;  and  these  pleas  were  to  be  proved  by  the  record  of 
the  justices. 

If  the  demandant  or  any  of  his  ancestors  had  been  apprised 
Fine  and  non-  of  any  litigation,  or  final  concord  made  concerning 
claim.  their  right,  and  had  not  put  in  their  claim,  this  silence 

might  be  pleaded  against  the  demandant  to  a  writ  brought  to 
establish  such  right.  The  manner  of  making  a  claim  was  simply 
by  the  words,^  appono  clameum  meum;  or,  what  had  the  same 
effect,  by  commencing  a  suit ;  a  fact  like  this  being  a  stronger 
proof  than  a  mere  claim  that  he  did  not  mean  to  abandon  his  pre- 
tensions. This  claim  was  to  be  made  pending  the  plea,  and  the 
making  of  the  cyrographum,  or  before  judgment,  provided  he  was 
in  court  at  the  time,  or  in  the  kingdom  within  the  four  seas ;  and 
in  such  case  ignorance  was  no  excuse;  nor,  says  Bracton,  as  it 
should  seem,  would  he  afterwards  be  heard ;  for  if  it  was  a  fine, 
the  time  taken  up  by  the  pendency  of  the  action  afforded,  at  least, 
a  month  for  putting  in  a  claim;  for  the  summons  ought  to  be 
served  fifteen  days  at  least,  that  being  what  was  called  reasonable 
summons ;  and  the  cyrographum  used  not  to  be  allowed  at  the 
return  of  the  writ,  but  a  day  was  given  at  fifteen  days  at  least, 
when  the  cyrographum  was  to  be  taken,  during  all  which  time  there 
was  sufficient  opportunity  to  make  claim.  Indeed  a  month  was 
the  period  which  Bracton  says  was  limited  for  this  purpose,  secun- 
dum communem  provisionem  regni,  and  therefore  he  calls  it  the 
legal  time  for  making  the  cyrographum ;  so  that,  if  it  was  made 
before,  it  was  fraudulent,  and  no  claim  need  be  made  to  invalidate 
it.^  The  place  to  make  claim  was  in  the  king's  court,  at  the  time 
of  passing  judgment,  or  before. 

However,  there  were  certain  causes  of  excuse,  which  would  pro- 
tect a  party  from  the  consequence  of  having  omitted  to  make  his 
claim ;  as,  if  at  the  time  of  the  fine  and  making  the  cyrographum, 
the  person  who  ought  to  make  the  claim  was  within  age,  or  non 
sanoB  mentis ;  if  he  was  an  idiot,  born  deaf  and  dumb,  or  the  like. 
But  when  such  person  came  to  age,  or  recovered  his  senses,  it  was 

1  Bract.  434  b.  »  Ibid.  435.  Ibid.  435  b.  » Ibid.  436. 
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the  opinion  of  some  that  he  ought  to  make  that  claim  then,  which 
he  could  not  make  before ;  and,  according  to  some,  if  a  minor  did 
not  do  it  within  a  year  after  he  came  of  age,  he  would  not  be 
excused ;  yet  Bracton  says  that  he  was  excused  though  he  made 
no  claim  within  that  time,  and  that  a  claim  need  not  be  made  at 
all,  and  would  have  no  avail  after  judgment  passed,  or  the  delivery 
of  the  cyrographum.  A  person  who  was  in  prison  at  the  time  of 
the  suit,  or  detained  by  such  a  disorder  as  did  not  allow  him  either 
to  come  or  send,  would  be  excused ;  as  would  also,  for  the  same 
reason,^  a  person  who  was  restrained  by  force,  even  out  of  prison. 
A  married  woman,  even  though  she  might  send,  would  be  excused, 
as  sub  potestate  viri ;  so  that  all  sorts  of  impotence  seemed  suffi- 
cient excuse ;  and  upon  this  idea,  a  person  who  was  ultra  mare  at 
the  time  was  excused ;  and  none  of  these,  according  to  Bracton, 
need  make  any  claim  aft-er  those  impediments  were  removed,  if 
judgment  was  passed,  or  the  cyrographum  delivered. 

Another  case  in  which  a  party  was  excused,  though  he  made  no 
claim,  was  where  the  fine,  according  to  the  words  of  Bracton,  ipso 
jure  sit  nullus,  as  if  it  was  made  of  a  tenement  in  the  possession  of 
another  person,  perhaps  of  the  person  himself  to  whom  it  was 
objected  that  he  made  no  claim,  or  some  ancestor,  and  not  of  him 
(or  his  ancestor)  who  pleaded  the  fine  ;^  or  if  the  fine  was  made  by 
any  collusion  or  fraud,  or  in  any  way  so  to  the  prejudice  of  another 
as  that  it  ought  not  in  justice  and  equity  to  hold  good.  A  person 
would  likewise  be  excused  if  there  was  no  cyrographum ;  or,  if  a 
desseisor  made  a  feofi'ment  and  then  a  fine,  such  a  fine  might  be 
revoked  and  made  void ;  so  if,  at  the  time  of  the  suit,  neither  him- 
self nor  his  ancestors  had  any  title  to  the  tenement  in  question ;  or 
if  the  ancestor  who  ought  to  have  made  the  claim  was  not  an 
ancestor  through  whom  any  right  could  descend  to  the  person 
against  whom  the  fine  was  pleaded.  Bracton  says,  that  notwith- 
standing a  fine  and  cyrographum  might  seem  primd  facie  to  be 
revocable  in  many  cases,  because  the  person  making  it  was  only 
tenant  for  life,  in  dower,  and  the  like,  or  because  the  land  in  ques- 
tion was  held  in  villenage ;  yet  all  persons  were  in  law  bound  by 
this  judgment,  and  therefore,  if  they  made  no  claim,  they  would 
not  be  excused.  In  short,  it  is  declared  by  Bracton,  that  no  person 
should  be  excused  if  he  was  in  the  kingdom,  infra  quatuor  maria, 
and  had  it  in  his  power  to  come  or  send,  so  that  even  a  person  in 
hmguore  would  not  be  excused,  because  he  might  send.3  If  a 
person  was  in  servitio  regis,  so  as  he  could  neither  come  nor  send, 
he  was  excused,  although  he  made  no  claim.  Thus  stood  the  law 
upon  the  subject  of  claim  to  suspend  the  effect  of  a  judgment  or 
fine. 

From  the  manner  in  which  Bracton  speaks  of  a  fine,  it  should 
seem  as  if  this  judicial  concord  was  entered  into  after  a  proceeding 
was  commenced  on  any  writ  whatsoever  which  was  grounded  on 

•  TTbi  eadem  ratio,  ibi  idem  Jus.  "  Bract.  463  b.  Hid-  437. 
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the  proprietas,  and  that  it  was  not  confined  to  a  writ  of  covenant, 
grounded  upon  the  breach  of  a  supposed  prior  agreement  and 
concord ;  it  seems  particularly  to  have  been  made  in  a  writ  of  right, 
and  is  all  along  mentioned  in  company  with  a  judgment  therein 
upon  the  great  assize  or  duel. 

We  have  now  dismissed  the  subject  of  real  actions,  through  all 
Of  personal    their  parts  and  kinds.     It  remains  tp  add  something 

actions.  on  the  nature  of  process  in  actions  personal.  These, 
like  real  actions,  were  commenced  by  summons  ;  but  if  a  defend- 
ant omitted  to  appear  upon  a  lawful  summons,  the  contempt  was 
treated  in  a  different  manner,  for  they  proceeded  by  attachment,  as 
appeared  in  Glanville's  time  (a).^  Personal  actions  differed  likewise 
in  their  process,  according  to  circumstances :  in  some  causes  which 
from  their  nature  would  not  bear  delay,  as  where  the  subject  was 
the  fruits  of  the  earth,  or  other  things  which  were  perishable ;  the 
solennitas  attacJiiamentorum,  as  it  was  called,  was  dispensed  with.^ 
So  again,  where  the  lapse  of  a  benefice  was  apprehended,  or  where . 
the  injury  was  very  atrogious,  or  the  plaintiff  deserved  a  particular 
respect  or  privilege,  as  noble  persons,  or  merchants  who  were 
continually  leaving  the  kingdom.  But  in  personal  actions  which 
did  not  require  such  special  favour,  if  the  defendant  did  not  appear 
to  the  summons,  and  the  plaintiff  offered  himself  in  court  the  first, 
second,  third,  and  fourth  day,  he  was  not  to  be  waited  for  any 
longer ;  but,  whether  the  summons  was  proved  or  not,  so  as  it  was 

(a)  The  Mirror  says,  in  personal  actions  defaults  used  to  be  punished  in  this 
manner.  "  The  defendants  were  distrained  to  the  value  of  the  demand,  and  afterwards 
they  were  to  bear  their  judgments  for  their  default,  and  for  default  after  default 
judgment  was  given  for  the  plaintiff.  This  usage  was  changed  in  the  time  of  Henry 
I.  ;  that  no  freeman  was  to  be  distrained  by  his  body  for  an  action  personal,  so  long 
as  he  had  lands,  in  which  case  the  judgment  for  default  was  in  force,  till  the  time  of 
Henry  III. ;  i.e.,  that  the  plaintiff  should  recover  seisin  of  the  land,  to  hold  the  land 
until  satisfaction  was  made.  In  actions  where  the  defendants  were.not  freeholders, 
they  used  to  be  punished  in  this  manner  :  first,  process  was  to  be  awarded  to  arrest 
their  bodies  ;  and  those  who  were  not  found  were  outlawed"  {Mirror,  c.  iii.  s.  5). 
Elsewhere  it  is  said  personal  actions  bear  their  introduction  by  attachments  of  the 
body  ;  but  not  by  summons  and  mixed  actions ;  first  by  summons,  and  afterwards  by 
attachments.  The  difference  was,  that  where  the  defendant  had  land,  the  seizure 
of  that  would  be  sufficient  coercion  to  appear ;  but  where  he  had  no  land,  then  the 
person  was  to  be  seized.  The  passage  in  the  Mirror,  however,  it  is  to  be  observed, 
was  written  after  the  time  of  Henry  III. ;  and  the  above  allusion  to  an  alteration  in 
the  law  is  no  doubt  to  the  statute  of  Malbridge,  51  Hen.  III.,  after  Bracton's  time, 
allowing  that  accountants  who  had  no  lands  might  be  attached  by  their  bodies,  i.e., 
arrested  at  common  law.  It  should  seem  by  the  Mirror  that  defendants  in  personal 
actions  could  be  distrained  by  their  bodies  until  the  time  of  Henry  I.,  and  then  if 
they  had  no  lands.  But  the  usage  must  have  altered  in  order  to  require  the  statute 
of  Malbridge  :  so  much  did  the  law  fluctuate  in' the  earlier  ages  of  our  law.  As 
regards  summons,  it  has  already  been  observed,  the  period  allowed  for  appearance 
varied  with  the  nature  of  the  action,  and  was  shorter  in  personal  actions  than  real 
actions  ;  and  Fleta  says  it  was  shortest  in  mercantile  causes  :  "  causae  mercatorium  " 
(lib.  vi.  0.  vi.)  It  is  to  be  observed  that  attachment  might  be  of  the  person  or  of  the 
gooda  ;  and  thus  the  Mirror  speaks  of  a  man  being  distrained  by  his  body,  t.e.,  arrested. 
In  Glanville's  time,  it  appears  that  in  real  actions  the  land  was  seized,  and  the  parties 
might  be  attached  by  their  bodies  for  contempt;  but  nothing  is  said  as  to  personal 
actions. 

'  Fide  mie,  121.  >  Bract.  439. 
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not  openly  denied,  he  was  to  be  attached  by  pledges.  Upon  which 
the  entry  on  the  roll  was  thus:  A.  ohtulit  se  quarto  die  versus  B. 
de  placito :  then  the  substance  of  the  writ  was  added,  and  it  went 
on,  et  B.  non  venit,  et  summonitus,  &c.,  Judicium,  Attachietwr 
qicdd  sit  coram,  &c.  The  writ  of  attachment  was — Pone 'per  vadium, 
et  salvos  plegios  B.  quod  sit  coram,  dec,  ad  respondendum  de 
placito ;  and  then  followed  the  substance  of  the  writ  as  upon  the 
roll.  The  following  instances  of  such  entries  upon  the  roll  are 
given  by  Bracton:  De  placito  quare  non  tenet  ei  conventionem 
inter  eos  factam,  ov  fineni  inter  eos  factum  de,  &c. — De  placito  qubd 
warrantizet  ei  tantam  terram  cum  pertinentiis,  &c. — De  placito 
quare  non  facit  ei  consuetudinem  et  certa  servitia,  quce  facere  ei 
debet,  dec. — De  placito  qubd  reddat  ei  tantam  pecuniam  quam  ei 
debet  etinjustidetinet,dsc. — De  placito  quare  idem  B.    ,,,   , 

7  T-  -J       77  I   ■!  ■   T  ^  1      Attachment. 

simul  cum  atiis  venit  ad  domum  suam,  et  ibi  did  such 
a  trespass,  contra  pacem  nostram.  Thus  the  attachment  pursued 
the  nature  of  the  original  writ,  and  at  the  end  was  added  this 
clause :  Ad  ostendendum  quare  non  fait  coram,  <&c.,  sicut  sum- 
monitus fuit:  or  if  he  had  essoined  himself  to  a  particular  day, 
then,  ad  ostendendum  quare  non  servavit  diem  sibi  datum  per 
essoniatorum  suum,  &c.,  to  which  he  was  to  answer  before  he 
answered  to  the  principal  point ;  and  if  he  could  not  excuse  him- 
self, he  was  to  be  in  misericordid  for  his  default. 

If  he  did  not  appear  after  this  first  attachment,  then,  upon  the 
plaintiff  offering  himself,  he  was  to  be  attached  by  better  pledges, 
to  answer  on  another  day.  This  was  called  aforciamentum  plegiorum, 
and  was  in  the  nature  of  distress  for  service,  where,  if  the  party 
appeared  not  at  the  first  distress,  more  cattle  were  taken  jara  aforcia- 
mento  districtionis^     The  entry  on  this  occasion  was — A  obtulit  se 
quarto  die  versus  B.  deplacito,  die,  as  before ;  et  B.  non  venit,  et 
alids  fecit  defaltam postquam  fuit  summonitus;  et  itaquod  attach- 
iatus  tunc  fuit  per  0.  et  D.  Judicium,  Ponatur  per  meliores  plegios 
quod  sit,  &c.,  upon  which  there  issued  a  second  attachment,  in 
which  was  likewise  contained  a  summons  against  the  former  pledges, 
to  show  cause  why  they  did  not  produce  the  defendant,  as  they  had 
engaged  to  do.    If  neither  the  defendant  nor  pledges  appeared  to  this 
writ,  all  the  pledges  were  in  misericordid,  and  not  the  defendant ; 
but  then  all  the  defaults  fell  upon  the  defendant,  as  if  he  had 
found  no  pledges  at  all ;  and  a  writ  issued,  quod  sit  ad  audiendum 
judicium  suum  depluribus  defaltis;  and  from  that  day  all  aforce- 
ment  of  pledges  ceased.     If  the  defendant  appeared  to  the  second 
attachment,  then  only  the  first  (and  not  the  second)  pledges  were 
to  be  amerced,  unless  they  showed  cause  why  they  did  not  produce 
him  at  the  first  attachment.     However,  though  the  defendant  was 
not  to  be  amerced,  but  summoned  to  hear  judgment  on  his  defaults, 
yet  Bracton  thinks  it  was  otherwise  in  regard  to  a  plaintiff  who 
had  found  pledges  de  prosequendo,  and  did  not  prosecute  his  suit ; 
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for,  according  to  him,  they  were  all  to  be  amerced,  as  well  the 
principal  as  the  pledges. 

If,  at  the  first  day  of  summons  and  attachment,  neither  defend- 
ant nor  plaintiff  appeared,  the  plaintiff  did  not,  however,  lose  his 
writ.  When  the  defendant  had  been  attached  by  better  pledges, 
and  did  not  come  to  his  day,  nor  within  the  fourth  day,  and  the 
plaintiff  did,l  the  entry  was  thus:  A.  ohtulitse  quarto  die  versus 
B.  et  B.  non  verdt,  &e.,  et  plures  fecit  defaltas,  ita  quod  primb 
attachiatus fuit  per  0.  et  B.  et  secundb  per  E.  et  F.  et  ideu  omnes 
plegii  in  misericordid ;  and  then  the  process  above  alluded  to 
issued  against  the  defendant,  commanding  the  sheriff,  qubd  habeas 
coram,  &c.,  corpus  B.  ad  respondendum  A.,  de  placito,  (be,  ad 
audiendum  judicium  suum  de  pluribus  de/altis,  &c.  If  he  came 
at  the  day,  and  could  not  save  his  defaults,  he  was  to  be  amerced 
for  them,  and  then  to  answer  to  the  action.  If  he  did  not  appear, 
but  concealed  himself,  or,  as  they  called  it,  latitaverit,  so  that  the 
sheriff  returned,  he  luas  not  to  he  found  in  his  bailiwick ;  then  the 
entry  was  thus :  A.  obtulit  se  quarto  die  versus  B.  de  placito  as 
before;  et  B.  non  venit,  et  plures  fecit  defaltas,  ita  qubd  prceceptum 
fuiit  vioecomiti,  qubd  haberet  corpus  ejus ;  et  vicecomes  mandavit, 
qubd  non  fuit  inventus  in  ballivd  sud,  et  ideb  vicecomes  distringat 
eum  per  omnes  terras  et  cataUa,  qudd  sit  ad,  &c. ,  upon  which  there 
issued  a  writ  of  distringas  against  his  lands  and  chattels.  If  he 
did  not  appear  to  this  writ,  his  default  was  punished  by  another 
writ  of  distringas,  commanding  the  sheriff  to  distrain  his  lands 
and  goods,  et  qudd  sit  securus  habendi  corpus  y'us  at  another  day. 
If  he  still  made  default,  the  next  disfringas  was,  ita  qudd  nee  ipse, 
nee  aliquis  pro  eo,  nee  per  ipsv/m  manum  apponat  in  terris,  tene- 
mentis,  bladis,  nee  in  aliis  catallis.  If  he  still  made  default,  the 
next  distringas,  if  it  could  be  so  called,  was,  qudd  capiat  omnes 
terras  et  omnia  catalla  in  manum  domini  regis,  et  capta  in  manum 
domini  regis  detineat,  quousque  dominus  rex  aliud  inde  prceceperit, 
et  qudd  de  exitibus  respondeat  domino  regi :  and  beyond  this  there 
was  no  further  process  per  terras  et  catalla ;  they  being  both  taken 
into  the  king's  hands  by  the  sheriff,  who  was  to  answer  for  the 
profits  to  the  crown. 

What  step  was  to  be  taken  by  the  plaintiff  who  had  suffered  all 
these  delays  ?  For  it  was  ha,rd  that,  after  all,  he  should  lose  the 
effect  of  his  suit.  Bracton  thinks  that  in  this  there  was  a  differ- 
ence between  actions  upon  a  contract  for  a  sum  of  money,  and  for  a 
trespass.  In  the  former,  he  thought  it  would  be  right  to  adjudge 
to  the  plaintiff  a  seisin  of  the  chattels  to  the  amount  of  his  demand, 
and  to  give  him  a  day,  and  summon  the  defendant ;  when,  if  he 
appeared,  the  chattels  should  be  restored,  upon  his  answering  to  the 
action :  if  he  did  not  appear,  he  should  not  be  heard  upon  the 
matter,  but  the  plaintiff  should  become  lawful  owner  thereof.  But 
if  it  was  an  action  of  trespass, 2  then  he  thought,  the  justices  should 

>  Bract  440.  » lUd.  440  b. 
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estimate  the  damage  sustained ;  and  the  rents  and  chattels  of  the 
fugitive  being  valued,  a  portion  should  be  taken  into  the  king's 
hands  to  the  amount  of  the  damage,  as  a  penalty  on  the  defendant. 
Shoqld  the  defendant,  however,  not  be  found,  nor  have  any  land 
or  goods,  he  did  not  wholly  escape  the  resentment  of  offended 
justice  ;  for  whether  it  was  an  action  for  money  or  a  trespass,  the 
defendant  was  to  be  demanded  from  county  to  county,  at  the  suit 
of  the  plaintiff,  till  he  was  outlawed.  Persons  so  outlawed  were 
not,  upon  their  return,  or  being  taken,  to  lose  life  or  limb,  as  those 
outlawed  for  crimes  ;  but  were  condemned  to  perpetual  imprison- 
ment, or  to  abjure  the  realm. 

It  sometimes  happened  that  the  sheriff  did  not  execute  the 
attachment  nor  return  the  writ;  and  then,  upon  the  Execution  of 
plaintiff  offering  himself,  the  entry  was  thus  :  A.  obtulit  tiie  writ. 
se  quarto  die  versus  B.  de  placito,  &c.,  et  B.  non  venit,  etpreeceptwm, 
fuit  vicecomiti,  qudd  attachiaret  eum,  qudd  esset  ad  talem  diem,  et 
ipse  mcecomes  iiide  nihil  fecit,  nee  breve  quod  ei  inde  venit,  misit ; 
et  ided  prceceptum  est  vicecomiti,  sicut  alias,  quod  attachiaret  eum, 
quod  sit  ad,  &c.,  et  quod  ipse  vicecomes  sit  ibi  auditurus  judicium 
suum  de  hoc  quod  prcedictum,  &c.,  non  attachiavit,  nee  breve  quod  ei 
inde  venit,  misit,  sicut  ei  prceceptum  fuit.  Upon  this  there  issued 
an  alids  attachment :  Proecipimus  tibi,  sicut  alias  tibi  prceceperi- 
mus,  (fcc.l  If  the  sheriff  did  nothing  upon  this  writ,  nor  showed 
any  sufficient  excuse,  he  was  amerced  for  his  contempt,  and  was 
commanded  a  third  time  to  attach  the  party :  Frcecipimus  tibi, 
sicut  SiEPius  prceceperimus,  &c. 

Sometimes  the  sheriff  sent  an  excuse  for  not  executing  the  writ. 

He  would  sometimes  return,  that  the  writ  came  too  late  to  be 

executed ;  that  the  party  was  not  to  be  found  in  his  bailiwick ; 

that  he  was  wandering  from  county  to  county,  and  had  no  certain 

residence  ;  that  he  had  no  lands  or  chattels  by  which  he  might  be 

distrained ;  and  many  other  excuses  might  be  feigned.     Again,, 

should  the  sheriff  err  in  the  sort  of  attachment ;  as  when  he  was  to 

take  pledges  should  he  make  a  distress ;  or,  instead  of  taking  the 

person,  should  he  admit  to  bail ;  in  all  such  cases  it  was  usual 

to  make  an  entry  of  the  return,  and  to  specify  it  in  the  writ  that 

issued  in  consequence  thereof :  as,  for  instance,  et  B.  non  venit,  et 

vicecomes  mandavit,  qudd  non  attachiavit  eum,  quia  recepit  breve 

tarn  tard^  quod  prceceptum  domini  regis  exequi  non  potuit:  and  if 

it  was  proved  that  he  received  the  writ  in  good  time,  or  in  the 

county  court,  and  might  have  executed  it,  the  record  went  on,  Et 

testatum,  est,  quod  istud  recepit  satis  tempestivh  (or  in  comitatu  ubi 

attachiandus  prcesens  fuit),  et  idea,  preecipiatur  quod,  &c.     Upon 

this  a  writ  issued,  commanding  him  to  attach  the  party,^  and 

appear  himself  to  answer  for  his  default ;  and  if  he  failed  in  either, 

he  was  in  misericordid.    A  sheriff  was  sometimes  excusable  for  not 

executing  process  by  reason  of  some  liberty  which  he  could  not 

1  Bra^t.  441.  '  Ibid.  441  b. 
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enter,  because  the  lord  thereof  had  the  retorna  brevium  therein.  In 
such  case,  the  sheriff  was  to  command  the  bailiff  of  the  liberty  to 
execute  it ;  and  if  he  did  not  do  it,  the  sheriff  was  excusable  before 
the  justices,  by  making  a  return,  quod prceceptum  est  ballivo.  When 
the  bailiff  thus  failed  in  doing  his  duty,  the  sheriff  was  then  com- 
manded not  to  omit  doing  it  by  reason  of  that  liberty ;  under  which 
special  warrant  the  sheriff  had  an  authority  that  did  not  generally 
belong  to  him.  The  entry  upon  the  record  was,  Et  vicecomes  man- 
davit,  quod  prcBCepit  hallivis  lihertatis,  et  ipsi  nihil  inde  fecerunt,  et 
ideo  prceceptum  fuit  viceoomiti,  quod  non  omittat  propter  liber- 
TATEM  quin,  &c.,  and  there  issued  a  writ  quod  non  omittas,  con- 
taining an  attachment,  distringas,  habeas  corpus,  or  whatever  the 
necessary  process  might  be,  by  which  also  the  bailiff  of  the  liberty 
was  summoned  to  show  cause  for  his  neglect,  l 

If  the  sheriff  was  resisted  in  the  execution  of  this  writ  by  the 
bailiff  or  lord  of  the  franchise,  there  issued  another  non  omittas, 
with  a  clause  authorising  him  to  go,  with  some  sufficient  knights 
and  free  men  of  the  county,  and  take  the  bodies  of  such  as  resisted 
them,  and  keep  them  in  prison  till  the  king's  pleasure  was  known 
concerning  them.  The  lord  of  the  liberty  was  likewise  attached  to 
appear  and  answer  for  the  offence ;  and  if  he  could  not  deny  it,  his 
liberty  was  seized  into  the  king's  hands  for  such  an  abuse  of  it. 

A  sheriff  might  say  that  the  person  was  a  clerk,  and  claimed  the 
privilege  of  a  clerk  not  to  find  pledges,  and  that  he  had  no  lay  fee 
by  which  he  could  be  distrained.  It  seems  from  Bracton,  that  in 
such  case  they  did  not  proceed  directly  against  a  clerk,  particularly 
in  trespasses ;  but  the  course  was  to  resort  to  the  archbishop, 
bishop,  or  other  in  whose  diocese  th§  person  to  be  attached  resided, 
or  had  an  ecclesiastical  benefice,  and  require  him,  quod  faciat,  &c., 
clericum  venire.^  If  the  bishop  neglected  to  obey  this  writ,  he  was 
summoned  to  answer  for  his  default ;  to  which  if  he  made  no  appear- 
ance, there  ran  against  him  all  the  solennitas  atlachiamentorum, 
as  in  other  distresses,  and  he  was  immediately  distrained  by  his 
barony :  3  and  if  neither  the  bishop  appeared  nor  the  clerk,  then 
they  proceeded  by  judgment  of  the  court  against  the  clerk,  who  was 
arrested  and  detained  till  he  was  demanded  by  the  bishop.  At  any 
rate,  it  was  expected,  a  bishop  who  held  a  barony  of  the  crown 
should  obey  the  king's  writs ;  and  if  a  clerk  did  not  appear,  the 
bishop  might  bring  or  send  an  excuse  why  he  had  not  the  clerk 
according  to  the  requisition  of  the  writ ;  he  might  say  that  he  had 
no  benefice  in  his  diocese  by  which  he  could  be  distrained ;  or  if  he 
had  a  benefice,  he  might  say  that  he  was  a  student  at  Paris  beyond 
the  sea,  that  he  did  his  utmost  in  sequestering  him  by  his  prebend 
and  other  benefices,  and  could  do  no  more  in  the  way  of  compulsion. 
This  would  be  a  complete  justification  for  the  bishop,  and  all  process 
would  cease  till  the  clerk  returned,  and  could  be  taken  ;  and  then,  if 
the  bishop  omitted,  the  sheriff  might  proceed  as  above  mentioned.* 

I  Bract.  442.  '  Ibid.  442  b.  '  /jj^j.  443,  .  ^^^  443  j, 
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It  was  said  before,  that  in  some  personal  actions  the  solennitas 
attachiamentorum  was  not  to  be  observed,  and  this  was  in  several 
cases  of  privilege  ;  as,  in  addition  to  those  that  have  been  already 
mentioned,  where  the  plaintiff  was  a  crusader  or  a  merchant,  whose 
affairs  demanded  despatch  ;  where  there  was  some  urgent  necessity ; 
as  in  assizes  of  darrein  presentment,  quare  impedit,  and  non  per- 
mittit,  lest  the  plaintiff  should  incur  the  lapse  of  six  months ;  where 
the  subject  in  contest  was  a  perishable  article,  as  ripe  fruit ;  or,  in  an 
action  of  trespass,  where  the  injury  was  atrocious,  and  against  the 
king's  peace ;  where  regard  was  to  be  had  to  the  quality  of  the  per- 
son injured,  as  the  king,  queen,  or  their  children,  brothers,  sisters,  or 
any  of  their  relations  or  kin  ;  in  any  of  the  above  cases,  it  was  usual, 
in  the  first  instance,  to  have  a  writ  to  the  sheriff,  quod  haheat  corpus, 
<Scc.,  ad  respondendum.  But  this  writ  against  the  body,  instead  of 
the  clause  ad  audiendum  judicium  de  plurihua  defaltis  (which 
would  have  been  absurd),  had  one,  containing  the  cause  wherefore 
the  formality  of  attachment  was  dispensed  with  ;  as,  Prcecipimus 
tihi,  quod,  omni  occasione  et  dilatione  postposita,  propter  privi- 
legium  mercatorum,  quorum  placitum  instantiam  desiderat,  habeas, 
(Sec,  and  so  in  other  cases.  But,  notwithstanding  this  intention  to 
avoid  delays,  the  defendant  might  have  an  essoin  de  malo  veniendi, 
before  he  appeared.!  In  capital  cases,  there  was  no  attachment  but 
that  per  corpus :  and  any  one,  with  or  without  a  precept,  might 
arrest  such  an  offender.  2 

In  mixed  actions,  as  those  for  dividing  a  common,  de  proparte 
sororum,  of  partition,  and  the  like,  the  usual  process  was,  distress 
real,  and  not  distress  personal.      * 

Thus  far  Bracton  speaks  of  the  commencement  of  mixed  and 
personal  actions ;  but,  notwithstanding  the  full  manner  in  which 
he  has  treated  the  whole  proceedings  in  real  actions,  he  leaves  these 
without  any  further  discussion.3  The  small  proportion  that  per- 
sonal property  bore  to  real,  in  these  days,  might  be  a  reason  why 
the  remedies  provided  for  the  recovery  of  it,  should  have  under- 
gone very  little  consideration  (a).  Consistently  with  the  inferior 
light  in  which  personal  property  was  held,  it  is  probable  that  the 

(a)  There  is  a  whole  chapter  upon  contracts  (c.  ii.  o.  27),  which  are  expounded 
very  fully,  whether  as  to  their  nature,  simple  contract  or  deed,  or  their  subject  mat- 
ter, leases,  bailments,  and  the  like ;  and  it  is  said,  "  according  to  the  nature  of  the 
actions,  the  forms  of  the  remedial  writs  are  adopted."  But  then,  as  the  remedy  would 
in  most  cases  be  far  more  convenient  in  the  county  court,  the  only  remedial  writ 
would  be  "  justioies,"  to  the  sheriff  to  empower  them  to  hear  the  case  in  that  court. 
In  the  vast  majority  of  cases,  this  would  be  the  most  convenient  course;  and  hence 
little  is  said  about  the  procedure  in  such  actions  in  boots  which  professedly  treat  of 
proceedings  in  the  king's  superior  courts,  which  were,  for  the  most  part,  confined  to 
suits  relating  to  real  property.  The  Mirror  shows  that  there  were  personal  actions, 
with  procedure  as  well  adapted  to  them  as  those  in  real  actions ;  and  in  the  Mirror 
they  are  treated  of  as  fully.  The  reason  why  the  author  had  not  found  so  much 
about  them  in  Glanville  or  in  Bracton  was,  that  those  authors— both  of  them  judges 
in  the  king's  superior  courts — confined  themselves  to  proceedings  before  those  courts, 
and  their  proceedings  were  almost  entirely  in  real  actions.    Because  (as  has  been 

'  Bract.  444.  ^  Hid.  444  b.  '  Vide  ante,  459. 
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nature  of  personal  actions  had  not  been  much  refined  upon.  We 
shall  see,  in  the  following  part  of  this  history,  how  they  gradually 
grew  into  notice,  and  at  length  became  equally  important  with  real 
actions.  It  is  to  be  lamented  that  our  author  passes  over  with  the 
same  silence  the  redress  to  be  obtained  by  a  writ  of  error;  the 
practice  of  which  must  be  collected  from  authorities  of  a  later 
period: 

seen),  originally,  the  primary  jurisdiction  in  all  actions  was  in  the  county  couri», 
whose  jurisdiction  was  not  limited,  as  that  of  the  courts  baron  was,  to  sums  under 
forty  shillings,  but  extended  to  any  amount ; — because  there  were  no  other  courts  of 
primary  and  ordinary  jurisdiction.  And  though  a  practice  had  arisen  of  requiring 
the  king's  writ  of  justioies  to  the  sheriff,  to  give  the  county  court  jurisdiction  in 
cases  above  that  amount ;  yet  it  is  probable  that,  for  many  reasons,  the  cases  which 
concerned  mere  personal  rights  of  action  continued  to  go  into  that  court,  and  were 
not  removed  thence,  so  often  as  causes  which  concerned  the  inheritance.  Moreover, 
some  actions,  as  in  debt,  in  which  wager  of  law — a  usage  arising  out  of  the  old  Sazon 
system  of  compurgators — was  allowed,  and  which  actually,  in  law,  survived  to  our  own 
times  (although,  of  course,  obsolete  ages  ago)— was  one  which,  if  it  were  to  be  resorted 
to,  would  be  far  more  conveniently  resorted  to  in  the  county  court,  where  all  the 
compurgators  would  be  well  known,  than  in  the  curia  regis.  Added  to  this,  the 
nature  of  personal  actions  generally  required  »  greater  degree  of  speed  in  the  pro- 
ceedings than  real  actions,  in  which  speed  was  not  of  great  importance,  and  which 
required  deliberate  judgment.  That  personal  actions  were  not  only  numerous,  but 
far  more  numerous  than  real,  will  be  manifest  upon  a  little  consideration,  and  is 
apparent  from  many  passages  in  the  Mirror,  The  matters  and  transactions  out 
of  which  they  arose  were  of  daily  and  hourly  occurrence ;  whereas  suits  to  recover 
real  estates  must,  from  their  nature,  be  far  fewer  in  number  than  cases  of  trespass, 
for  instance,  for  trespass  or  distress,  would  occur  every  day  ;  while  actions  to  recover 
land  would  be  iu  comparison  few.  The  Mirror  mentions  many  classes  of  personal 
actions,  and  treats  of  them  so  fully  as  to  show  that  they  were  common.  For  instance, 
there  is  a  whole  chapter  upon  wrongful  distresses,  which  were  very  frequent  in  those 
times,  and  of  which  the  Mirror  says,  "  An  action  granted  upon  personal  trespass, 
occurreth  to  people  wrongfully  distrained ;  and  it  is  said  that  if  the  distress  is  carried 
away  (out  of  the  county),  the  cognizance  belongs  to  the  king's  court,  which  could 
grant  replevin ;  but  to  hasten  the  remedy,  sheriffs  and  hundredors  had  power  to  take 
sureties,  and  deliver  the  distresses,  and  hear  and  determine  the  plaints  of  the  wrong- 
ful distress."  And  it  is  obvious  that  these  were,  for  many  reasons,  cases  fit  for  the 
local  courts.  And  so,  for  various  reasons,  of  the  greater  proportion  of  personal  actions. 
The  Mirror  mentions  various  classes  of  such  actions  in  different  passages.  Thus,  in 
one  place,  it  speaks  of  actions  of  account,  and  of  leading  away  distresses  (c.  iv,  s.  5) ; 
and  in  another  place,  of  actions  where  one  denies  his  gift,  his  bailments,  his  deed,  or 
other  kind  of  contract  (o.  iii.  s.  23)  ;  and  in  another  place,  of  obligations  and  covenants 
(c.  ii.  s,  32),  and  trespasses,  and  taking  of  goods  (c.  i.  s,  24), 
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What  has  been  said  of  our  criminal  law  in  the  reign  of  Henry  II. 
was  confined  to  such  pleas  as  related  to  the  king's  crown  and 
dignity.  We  shall  now  be  enabled  to  treat  more  fully  of  this  sub- 
ject in  all  its  parts.  As  criminal  justice  was  most  commonly 
administered  in  the  country  before  the  justices  itinerant,!  it  may 
be  proper  to  give  some  account  of  the  course  of  proceeding  there  ; 
after  which  we  may  go  on  to  the  consideration  of  crimes,  as  to 
their  nature  and  punishment ;  with  the  method  of  pursuing  and 
prosecuting  offenders,  from  the  time  of  the  fact  committed  to  their 
condemnation  in  court  (a). 

Previous  to  the  coming  of  the  justices  itinerant,  there  issued  a 
general  summons,  as  was  before  shown  ^  for  all  persons 
to  attend  at  a  certain  place  and  time ;  which  time  was        ^  ^^^' 
to  be  at  least  fifteen  days  from  the  proclamation  of  the  summons. 

(a)  The  author  here  follows  Bracton,  who  speaks  only  of  justices  itinerant  ;   and 
he  appears  to  have  regarded  the  justices  itinerant  and  the  justices  in  eyre  as  the 
same  ;  but  the  former  were  at  first  appointed  to  go  their  circuits  yearly,  or  twice 
a-year ;  whereas  the  latter,  there  is  reason  to  believe,  went  once  in  seven  years.     It 
appears  that,  towards  the  latter  part  of  the  reign,  the  justices  itinerant  were  re- 
strained from  going  oftener  than  once  in  seven  years  {Lord  Littleton  ;  Hen.  II.,  vol. 
iL  p.  208)  ;  and  in  the  histories  of  the  contemporary  chroniclers,  it  is  stated  that  the 
people  actually  remonstrated  against  their  coming  oftener.     The  explanation  of  this 
is,  that  their  commissions  were  not  merely  for  the  administration  of   justice,  but 
also  embraced  the  collection  of  various  branches  of  the  royal  revenues — fines   and 
amercements,   talliages  and  forfeitures  ;   and  they  often  pressed  their  exactions  so 
that  they  were  dreaded  as  oppressors  rather  than  hailed  as  protectors.     The  JiArror, 
under  the  head  of  "Justices  in  Eyre"  (not  mentioning  justices  intinerant),  says  that 
it  was  ordained  that  kings  or   their  justices   should  go   circuit  every  seven  yewrs 
through  all  the  shires,  to  hear  and  determine  all  pleas,  receive  the  rolls  of  sheriffs, 
bailiffs,  &o.,  and  see  if  any  had  erred,  either  in  the  law  or  to  the  damage  of  the  king, 
and  those  things  which  they  found  not  determined,  they  should  determine  them  ;  and 
that  in  the  eyre  they  should  inquire  of  all  offences  which  belonged  to  the  king's  suit 
and  jurisdiction — i.e.,  involved  fines  or  amercements  at  his  suit.    And  they  were  to 
inquire  of  all  manner  of  pleas  and  presentments  after  the  last  eyre  taken  and  received 
I — the  fiiat  to  inquire,  hear,  and  determine  the  articles  presented  in  the  last  eyre 

'  Vide  ante,  vol.  i.  201.  J  Ibid.  403. 
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When  the  justices  came,  the  first  step  to  be  taken  was  to  read  the 
tvrits  or  commission  under  which  they  derived  their  authority. 
After  this,  if  the  justices  pleased,  one  of  them,  being,  as  Bracton 
says,  major  et  discretior,  was  openly  to  propound  the  occasion  of 
their  coming,  to  enlarge  upon  the  utility  of  the  institution  of  itinera, 
and  the  benefits  that  followed  from  keeping  peace  and  good  order ; 
he  was  particularly  to  notice  the  violation  of  justice  committed  by 
murderers,  robbers,  and  burglars ;  and  inform  the  whole  assembly 
that  the  king  commanded  all  his  liege  subjects  by  their  faith,  and 
as  they  would  preserve  their  own  property,  to  give  every  advice  and 
assistance  towards  repressing  such  and  the  like  offences. 

After  this,  says  Bracton,  the  justices  were  to  withdraw  into  some 
private  place ;  and  call  to  them  four,  or  six,  or  more  of  the  majores 
comitatus,  who  were  called  ^  busones  comitatus ;  being  persons  on 
whom  the  rest  depended,  and  by  whom  they  were  governed.  With 
these  the  justices  were  to  converse,  and  show  how  provision  was 
made  by  the  king  and  his  council  for  all  persons,  as  well  knights 
as  others,  being  fifteen  years  of  age,  to  make  oath  that  they  would 
not  harbour  any  outlaws,  murderers,  robbers,  or  burglars,  nor  col- 
lude with  those  who  did ;  and,  if  they  knew  of  any,  that  they  would 
cause  them  to  be  attached,  and  report  it  to  the  sheriff  and  his 
bailiffs;  that  they  would  follow  every  hue  and  cry  with  their 
family  and  men;  that  they  would  arrest  all  suspected  persons, 
without  waiting  for  the  mandate  of  the  justices  or  sheriff,  and 
make  report  to  the  justices  or  sheriff  of  what  they  had  done. 
These  principal  persons  of  the  county  were  to  swear  to  observe  all 
this;  and  moreover,  that  if  a  person  came  into  a  town  to  buy 
victuals  which  were  suspected  to  be  for  the  maintenance  of  male- 
factors who  were  harboured  in  the  country,  they  would  arrest  the 
party,  and  deliver  him  to  the  justices  or  sheriff ;  that  they  themselves 
would  not  receive  any  stranger  into  their  houses  by  night ;  or,  if  they 
did,  that  they  would  not  permit  him  to  go  before  it  was  broad  day, 
and  then  not  without  the  testimony  of  three  or  four  neighbom-s.2 

After  this  conference  with  the  principal  people  of  the  county, 

which  were  not  ended,  and  afterwards  to  determine  matters  since  then  (c.  iv.  B.  21) ; 
and  it  is  elsewhere  said  to  be  an  abuse  that  a  man  should  have  an  action  personal 
from  a  longer  time  than  since  the  last  eyre  (c.  v.  a.  7)  ;  and  it  appears,  ajso,  that 
crimes  were  not  inquired  into  if  committed  before  the  last  eyre.  Thus,  then,  it 
seems  clear,  that  justices  '  in  eyre '  (a  phrase  probably  derived  from  the  old  word 
eyrer,  to  go,  from  the  Latin  ire,  and  akin  to  the  Latin  word,  iter,  used  in  Bracton), 
meant  justices  who  went  once  in  seven  years  to  hear  and  determine  pleas  of  the  crown, 
and  all  other  matters  which  justices  itinerant  would  hear.  Britton  also,  who  wrote 
after  the  end  of  this  reign,  has  a  heading,  "  De  Eyres :" — "  Quant  a  nos  venes  al 
eyres  de  nos  justices." 

1  The  anomalous  appellation  of  busones  is  to  be  met  with  nowhere  but  in  this  passage 
of  Bracton.  Sir  Henry  Spelman  says,  he  had  seen  a  MS.  that  was  written  barones 
comitatas ;  if  so,  it  possibly  means  the  barones  majores,  or  lords  within  the  county.  The 
distinction  between  barones  majores  and  minores  had  become  more  important  in  the 
days  of  Bracton  than  it  had  been  before  ;  for  it  is  supposed  that  the  latter  were, 
about  that  time,  excluded  from  the  legislature,  writs  of  summons  being  directed  only 
to  the  former.     Vide  Spelman  and  Du  Cange  voce  busones. 

2  Bract.  115  b.  116. 
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the  justices,  we  may  suppose,  returned  into  the  open  court,  to 
attend  to  the  rest  of  the  business.  The  next  step  was  the  calling 
over  the  Serjeants  and  bailift's  of  hundreds,  each  of  whom  was  to 
swear  to  choose  out  of  his  hundred  four  knights,  who  were  to  come 
immediately  before  the  justices,  and  make  oath  that  they  would 
elect  twelve  other  knights ;  or,  if  knights  could  not  be  had,  twelve 
liberos  et  legales  homines,  who  were  no  appellors,  nor  . 

appealed,  nor  suspected  of  breach  of  the  peace,  or  the  ^  ^"'^' 
death  of  a  man,  or  other  offences,  and  such  as  were  well  qualified 
to  despatch  the  king's  business  on  that  occasion.  The  names  of 
these  twelve  were  immediately  to  be  inserted  in  a  schedule,  which 
was  to  be  delivered  to  the  justices.  As  the  twelve  of  each  hun- 
dred appeared,  one  of  them  took  the  following  oath :  "  Hear  this, 
ye  justices,  that  I  will  speak  the  truth  of  that  which  you  shall 
command  me  on  the  part  of  our  lord  the  king ;  nor  will  I,  for  any 
thing,  omit  so  to  do,  according  to  my  ability ;  so  help  me  God,  and 
these  holy  gospels ; "  after  which  every  one  was  to  swear  separately 
for  himself,  "  The  oath  which  John  here  has  taken,  I  will  keep  on 
my  part ;  so  help  me  God,  and  these  holy  gospels."  When  they 
had  all  sworn  in  the  above  manner,  the  capitula  itineris  capUnia 
were  read  to  them  in  order ;  and  when  those  were  gone  itineris. 
through,  the  justices  informed  them,  that  they  were  to  answer  in 
their  verdict,  separately  and  distinctly,  upon  every  article  thereof, 
and  were  to  have  their  answer  there  at  a  certain  day.  Besides  this, 
they  were  to  be  told,  privately,  that  if  any  knew  of  any  suspected 
persons  in  his  hundred,  he  should  instantly  take  them  if  they  could 
be  found  ;  if  not,  their  names  were  to  be  conveyed  to  the  justices,  in 
a  schedule,  privately,  that  they  might  not  have  notice  to  escape ; 
upon  which  the  sheriff  would  be  commanded  to  take  them,  and 
bring  them  before  the  justices. 

These  articles  of  inquiry,  called  the  capitula  itineris,  were  not 
always  the  same,  but  differed  as  times  or  places  required.  We 
have  before  given  some  specimens  of  the  capitula  in  the  preceding 
reigna;!  the  following  are  the  articles  of  inquiry  mentioned  in 
Bracton.  The  first  was  of  the  old  pleas  of  the  crown  begun  before 
the  former  justices,  but  not  determined ;  then  of  the  new  pleas  of 
the  crown  that  had  arisen  since  (for  such  as  had  happened  before 
the  former  iter,  and  had  not  been  prosecuted,  could  not  now  be 
inquired  of ;  and,  should  any  one  be  charged  with  an  old  crime,  he 
might  plead  such  matter  in  discharge  of  himself)  ;  of  the  perjury 
of  jurors  at  a  former  iter ;  of  those  in  misericordid  regis,  but  who 
had  not  been  yet  amerced ;  of  the  king's  wards ;  his  vacant  churches ; 
his  estreats  ;  his  serjeanties,  and  purprestures  on  his  land ;  of  meas- 
ures and  weights ;  of  sheriffs  and  other  bailiffs  who  held  pleas  of 
the  crown  ;  of  usurers  deceased,  and  their  chattels  ;  of  the  chattels 
of  Jews  killed ;  of  counterfeiters  of  the  coin ;  of  burglars,  fugitives, 
outlaws ;  of  those  who  had  not  made  suit  after  offenders ;  of  new 

1  Vide  ante,  vol.  i.  202. 
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pretended  customs;  of  rewards  for  releasing  distresses;  of  those 
who  held  plea  of  provors  without  lawful  authority;  of  escape  of 
thieves ;  of  wreck ;  of  oflfenders  in  parks ;  de  rapinis  and  prisis ; 
of  those  who,  having  no  liberty,  obstructed  the  entrance  of  bailiffs 
on  their  land ;  of  bailiffs  and  sheriffs  giving  favour,  or  holding  plea 
de  veiito  namio  without  the  king's  writ,  or  fomenting  suits,  or  tak- 
ing bribes ;  of  hundreds  lett  to  farm,  and  their  value ;  of  sheriffs 
and  bailiffs  discharging  on  pledges  persons  excused  of  the  death  of 
a  man,  for  money,  or  imprisoning  those  indicted  of  larceny,  who 
were  by  law  repleviable,  or  raising  amercements,  or  making  unlaw- 
ful distresses ;  of  such  who  did  not  produce  those  they  had  been 
pledged  for  before  the  justices ;  of  warrens  made  without  lawful 
authority ;  of  treasure  trove ;  of  felons  hanged,  and  the  value  of 
their  lands  and  goods.  These  seem  to  have  been  the  principal 
and  most  usual  articles  to  be  inquired  of  by  the  jurors  at  this  time.^ 
Having  thus  shown  the  manner  in  which  business  was  begun  in 
the  eyre,  we  shall  for  the  present  take  leave  of  it,  and  consider  the 
nature  of  crimes,  and  the  course  of  bringing  criminals  to  justice. 
This  will  carry  us  to  the  inferior  courts  of  the  sheriff  and  coroners, 
and  at  length  bring  us  back  to  the  eyre,  where  these  matters  were 
finally  determined. 

The  crime  which  first  claims  our  regard  is  that  of  Icese-majesty; 
Of  isese-  which  Contained  in  it  several  species  of  offence.  One 
majesty.  of  them  has  been  before  described  from  Glanville ;  2  and 
was,  when  a  person  attempted  anything  against  the  king's  life,  or 
to  raise  sedition  against  him,  or  in  the  army,  though  what  was 
designed  was  not  brought  to  effect ;  and  all  those  who  gave  aid, 
counsel,  or  consent  thereto,  were  equally  involved  in  the  guilt.  A 
charge  of  this  kind  might  be  brought  by  any  one,  even  by  an 
infant ;  but  the  party  accused,  in  such  case,  was  to  be  attached  till 
the  infant  came  of  age.  The  accuser,  however,  must  himself  be  no 
offender ;  for  if  he  was  an  acknowledged  thief,  or  outlawed,  or  con- 
victed, or,  says  Bracton,  to  be  convicted  of  any  sort  of  felony,  he  was 
not  admitted  to  accuse  another ;  nor  were  accomplices  in  the  guUt 
ever  admitted  to  bring  a  charge  of  laese-majesty.  The  law  required 
an  accusation  of  this  crime  to  be  made  with  all  expedition.  A 
person,  who  knew  another  to  be  guilty  was  to  go  instantly,  says 
Bracton,  to  the  king  himself,  if  he  could ;  or  send,  if  he  could  not 
go ;  or  to  some/amiliaris  of  the  king,  and  relate  the  whole  matter. 
This  was  to  be  done  instantly ;  for,  according  to  the  same  authority, 
he  was  not  to  stay  two  nights  nor  two  days  in  one  place,  nor  to 
attend  the  most  urgent  business  of  his  own ;  he  was  hardly  per- 
mitted, says  he,  to  turn  his  head  behind  him ;  and  the  dissembling 
the  charge  for  a  time  by  silence,  made  him  a  sort  of  accomplice, 
and  betrayer  of  the  king;  and  afterwards,  should  he  prefer  his 
accusation,  he  could  not  by  law  be  heard,  unless  he  could  show 
some  very  good  reason  for  his  delay.^ 

'Bract.  116,  116  b.,  117,  117  b.  '  Vide  ante,  vol.  I  195.  'Bract.  118  b. 
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If  this  charge  was  made  upon  public  fame,  the  loss  of  life  and 
the  forfeiture  of  his  inheritance  followed,  as  in  case  of  an  appeal ; 
though  in  Glanville's  time  it  seemed  to  have  been  otherwise,  i  If 
the  prosecution  was  by  an  appellor,  he  was  to  state  the  charge,  with 
the  time,  hour,  and  place ;  and  conclude,  et  hoc  ego,  juxta  considera- 
tionem  curios,  disrationare  paratus  sum.  Upon  this  the  duel  was 
awarded,  if  the  appellee  simply  denied  the  fact ;  but  he  might,  if 
he  pleased,  make  certain  answers,  which  must  be  determined  before 
the  duel  could  be  awarded.  He  might  object  any  of  the  points 
before-mentioned,  as  requisite  to  qualify  a  person  to  make  the 
charge ;  to  all  which  the  appellor  might  reply,  and  the  appeal 
might  be  decided  on  such  collateral  inquiry.2 

It  is  made  a  question  by  Bracton,  who  was  to  sit  in  judgment 
upon  and  decide  such  points  of  law.  It  could  not  be  wio  to  judge 
the  king,  says  our  author,  for  then  he  would  be  both  ti»ereof. 
prosecutor  and  judge ;  nor  his  justices,  for  they  represented  him. 
Bracton  therefore  thinks  that  the  curia  et  pares,  that  is,  the  jus- 
tices together  with  the  pares,  were  to  be  judges  in  all  cases  of  life 
and  limb,  and  disherison  of  heir.  There  could  be  no  doubt,  espe- 
cially since  Magna  Charta,  whether  the  pares  regni  were  to  be  tried 
by  their  peers ;  Bracton  therefore  must  here  be  understood  as  speak- 
ing of  commoners,  to  whom  the  sectatores  of  the  county  and  other 
courts  were  pares,  and  judges  in  such  courts.  But  these,  we  have 
seen,  were  never  pares  curice  in  the  king's  courts.  And  indeed  the 
manner  in  which  he  gives  this  opinion  is  an  evident  mark  of  a 
different  usage  having  subsisted,  and  that  it  was  not  precisely 
agreed  in  what  instances  to  recur  to  this  ancient  common-law 
method.  This  idea  of  Bracton  might  be  executed  by  associating 
certain  persons  of  the  county  in  the  commission  with  the  justices  ('as 
we  have  seen  was  required  to  be  done  in  the  commission  of  assize^,^ 
who  would  be  thus  at  once  constitued  pares  curice.  The  remainder 
of  this  passage  in  our  author,  as  it  contains  the  opinion  then  enter- 
tained upon  this  point  and  the  award  of  the  duel,  deserves  notice. 
There  was  to  be  a  distinction  according  to  the  fact  on  which  the 
appeal  was  grounded,  whether  it  was  felony  or  trespass ;  for  every 
trespass,  says  he,  is  not  felony,  though  every  felony  contain  in  it  a 
trespass.  If  it  was  a  felony,  then  the  words  of  the  appeal  were  to 
be  weighed,  and  the  matter  examined  into ;  as  whether  the  appellee 
would  wage  the  duel,  or  plead  some  of  the  points  above  mentioned 
to  bar  the  appeal ;  and  if  the  duel  had  been  waged  without  such 
examination,  it  might  be  devadiatum,  or  retracted.  If  it  turned 
out  to  be  rather  a  trespass  than  a  felony,  the  duel  was  barred ;  and 
then  it  was  to  be  inquired  of  what  degree  the  trespass  was.  If  it 
was  l&vis,  and  the  judgment  would  be  only  for  a  slight  pecuniary 
penalty,  the  justices  might  judge  of  it  without  the  ^ares;  but  if  it 
was  gravis,  and  very  near  to  that  which  would  have  produced  a  dis- 
herison, and  actually  required  a  redemption  to  be  paid,  there  the 

1  Vidfi  ante,  vol.  i.  197.  »  Bract.  119.  '  Vide  ante,  vol.  i.  246. 
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pares  were  to  be  associated  to  the  justices,  lest  the  king,  by  himself 
or  his  justices,  without  the  pares,  should  be  both  actor  and 
judex.^ 

At  a  time  when  offences  of  Isese-majesty  were  so  undefined,  and 
accusations  of  that  crime  were  large  and  general,  it  was  almost 
always  necessary  to  examine  the  matter  before  it  went  to  the  deci- 
sion of  the  duel,  to  see  whether  it  was  a  felony  or  a  trespass  only  (as 
either  of  those  might  be  an  offence  of  laese-majesty),  and  whether 
that  or  some  other  was  the  proper  mode  of  trial.  The  associating 
certain  jjares  curice,  as  a  check  upon  the  justices,  was  a  refinement 
which,  however,  does  not  seem  to  have  been  the  established  and 
universal  practice ;  for  the  opinion  is  advanced  by  Bracton  with  a 
sort  of  apprehension  that  every  one  did  not  agree  with  him :  sine 
prcBJudicw  melioris  sententice.^  We  see  that  lasse-majesty  was  not 
the  description  of  any  specific  offence,  which  was  attended  with  a 
punishment  peculiar  to  itself ;  except  that  when  it  was  also  a  felony, 
the  forfeiture  went  to  the  king,  and  not  to  the  lord. 

Another  species  of  laese-majesty,  and  that  which,  as  it  produced 
death,  may  be  reckoned  among  the  higher  species,  was  the  crimen 
falsi;  at  least  that  sort  of  falsification  that  affected  the  king's 
crown ;  as  falsifying  the  king's  seal  in  signing  charters  or  writs ;  or 
making  charters  or  writs,  and  putting  forged  seals  thereto.  An- 
other offence  which  was  a  sort  of  crimen  falsi,  and  which  affected 
the  king's  crown,  and  was  followed  by  death,  was  the  making  of 
false  money,  or  clipping  that  which  was  good.  This  is  the  first 
mention  of  coining  being  treated  as  a  crime  of  laese-majesty.-^ 

The  fraudulent  concealment  of  treasure  trove  is  considered  by 
Bracton, as  it  had  been  by  Grlanville,*  to  be  a  high  presumption  against 
theking's  crown  and  dignity:  thiswas  to  be  inquired  of  bythe  country. 
Treasure  which  was  found  in  the  earth  without  an  owner,  belonged 
to  the  king,  as  being  nullius  in  bonis.  So  was  derelictum,  or  wreck 
of  the  sea,  which  being  thrown  overboard  was  abandoned  by  the 
owner ;  though  wreck  more  properly  meant  what  was  cast  on  shore 
after  the  destruction  of  a  ship,  where  there  appeared  no  marks  by 
which  the  owner  might  be  known,  as  a  dog,  or  the  like.  There  is 
no  mention  that  an  infringement  of  this  royalty  was  deemed  a 
crime  of  lasse-majesty,  though  that  of  treasure-trove  was;  To 
violate  any  of  the  laws  enacted  and  sworn  to^  for  the  public  benefit  of 
the  realm,  was  considered  as  a  high  presumption  against  the  crown 
and  dignity  of  the  king;  in  which  case  there  was  a  corporal  punish- 
ment inflicted  on  the  transgressor,  as  the  pillory,  or  tumbrell,  with 
a  consequent  infamy,  and  sometimes  a  pecuniary  penalty  and  ab- 
juration from  the  town  where  the  offender  lived,  according  to  the 
nature  of  the  offence,  and,  probably  our  author  means,  according  to 
the  particular  directions  of  the  act  which  had  been  violated:* 
though  it  may  be  observed,  that  it  does  not  appear  to  have  been 

1  Bract.  119.  '  lUd.  119  b.  a  Ibid.  119  b. 
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usual  in  those  times,  nor  long  after  to  affix  in  the  body  of  an  act, 
these  or  any  other  specific  punishment  to  the  breach  of  it. 

The  crime  of  homicide  partly  concerned  the  king,  whose  peace 
was  infringed,  and  partly,  as  Bracton  expresses  it,  the  .  . 

person  who  was  killed.  Homicide  might  be  committed  """"^  *' 
from  four  causes ;  it  might  be  exjustitid,  necessitate  easu,  or  volun- 
tate.  The  first  was  when  any  one  was  killed  by  sentence  of  a  court, 
and  in  the  forms  of  law  ;  which  was  so  far  from  an  offence,  as  to  be 
highly  justifiable  ;  though  it  became  an  offence,  if  the  due  order  and 
course  of  the  law  was  not  observed.  Homicide  by  necessity  was,  when 
it  was  inevitably  necessary  to  kill  the  party,  in  order  to  defend  one's 
person  and  property;  for  if  the  necessity  was  not  inevitable,  the  fact 
was  accompanied  with  the  guilt  of  homicide.  Accidental  homicide, 
or  per  infortunium,  was,  when  a  stone  was  thrown  at  a  bird,  or  some 
other  animal,  and  a  person  passing  by  unexpectedly  was  struck  and 
killed  by  it ;  or  when  a  tree,  which  was  cutting  down,  fell  upon  some- 
body. But  here  a  distinction  was  made  between  a  lawful  and  an  un- 
lawful act ;  as,  if  the  stone  was  thrown  towards  a  place  where  people 
were  accustomed  to  frequent,  or  not ;  if  a  person  when  cutting  down 
the  tree,  called  out,  and  gave  notice,  in  proper  and  reasonable  time, 
for  any  one  to  escape.  So  if  an  act  was,  in  the  common  course  of 
things,  lawful  and  proper ;  as  if  a  master  did  not  exceed  the  usual 
bounds  in  correcting  his  scholar,  whatever  was  the  event,  no  homicide 
could  be  imputed.  If  the  act  was  unlawful,  or,  being  lawful,  was  done 
without  due  caution,  it  would  be  imputed  as  a  crime.  Voluntary 
homicide  was,  where  any  one,  of  certain  knowledge,  and  by  a  premedi- 
tated assault,  in  anger,  or  hatred,  or  for  gain,  killed  any  one,  nequiter 
et  in  felonid,  against  the  king's  peace.  This  crime  was  sometimes 
committed  in  the  presence  of  others,  sometimes  without  any  one  see- 
ing it,  and  then  it  was  called  murdrum,  as  in  Glanville's  time.^ 

It  was  held  at  this  time,  that  if,  after  the  foetus  was  formed  and 
animated,  any  one  struck  a  woman  and  so  caused  an  abortion,  or 
even  if  anything  was  given  to  procure  an  abortion,  it  was  homi- 
cide. If  a  quarrel  ensued  between  several  persons,  and  one  was 
killed,  though  the  person  who  struck  the  blow  was  not  known,  yet 
they  who  held  him  while  he  struck,  those  who  came  with  a  bad 
intention,  and  even  those  who  only  came  to  counsel  and  assist, 
were  all  guilty  of  homicide ;  nor  was  he  deemed  entirely  guiltless 
who  could  have  rescued  the  deceased  from  death,  and  neglected  so 
to  do.  2  It  was  held,  that  an  infant  and  a  madman  should  be  ex- 
cused from  the  pain  of  homicide.3 

In  the  two  following  cases  the  law  is  thus  laid  down  by  Bracton. 
If  a  man  kiUed  a  thief  by  night,  the  party  killing  would  not_  be 
liable  to  any  punishment,  provided  he  could  not  have  saved  him- 
self without  so  doing.  If  a  person  killed  one  who  was  a  hamsoken, 
as  they  then  called  it,  that  is,  a  housebreaker,  and  the  killer  was 
standing  on  his  defence,  he  was  not  to  be  prosecuted.* 

^  Vide  ante,  Y0l.i.m.  =■  Bract.  120  b.  121.  ^  Ibid.  136  h.  ^Ibid.  lHh, 
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As  a  person  committed  felony  in  killing  another,  so  might  he 
commit  felony  in  killing  himself;  and  this  was  called /eZoww  de 
seipso.  Thus  if  a  person  charged  with  a  crime,  as  one  taken  for 
homicide,  or  in  manifest  theft,  or  outlawed,  or,  in  short,  appre- 
hended for  any  crime,  and  through  fear  of  its  consequences,  killed 
himself;  such  a  person  was  considered  as  corrupted  in  blood,  for  it 
was  taken  as  amounting,  in  effect,  to  a  conviction.  But  those  who 
laid  violent  hands  on  themselves,  when  under  no  charge  for  any 
offence,  were  not  to  forfeit  their  goods  nor  inheritance  like  the 
former,  because,  as  there  was  no  precedent  felony,  there  could  not 
be  a  constructive  conviction ;  though,  says  Bracton  (in  contradic- 
tion, as  it  should  seem,  to  what  went  before),  if  a  person  tcedio 
vitce,  vel  im/patientid  doloris,  killed  himself,  however  his  inheritance 
might  be  saved,  he  yet  forfeited  his  movables.  Again,  if  a  man 
in  the  endeavour  to  do  some  hurt  to  another,  killed  himself,  the 
felonious  design  he  meditated  against  another  would  be  punished 
in  himself,  and  his  inheritance  was  by  law  forfeited.  Should  a 
madman  or  an  infant  commit  any  felony  de  seipso,  they  were  ex- 
empted from  all  sorts  of  forfeiture,  unless,  indeed,  a  madman  did 
the  fact  in  some  lucid  interval.^ 

Having  said  thus  much  of  the  crime  of  homicide,  we  shall  make 
The  office  of  the  a  little  digression  to  examine  the  method  directed  by 

coroners.  the  law  to  be  pursued  on  the  death  of  a  man,  in 
order  to  bring  the  offenders  to  justice.  The  principal  agents  in 
this  were  the  coroners,  who  were  properly  so  called,  from  the  part 
they  took  in  the  prosecution  of  those  offences  which  concerned 
the  coronam  regis.  It  was  the  duty  of  the  coroners,  as  soon  as 
they  were  called  upon  by  the  king's  bailiff,  or  some  good  men  of 
the  country,  to  go  to  the  body  of  the  deceased  in  aU  cases,  whether 
the  death  was  occasioned  by  a  wound,  by  drowning,  by  suffocation, 
by  accident,  or  by  whatsoever  cause,  if  it  was  a  sudden  death ;  and 
as  they  went  thither,  they  were  to  command  the  four,  five,  or  six 
next  towns  to  appear  before  them,  and  upon  their  oath  make  in- 
quisition concerning  the  death.  They  were  to  inquire  how  the 
death  happened,  who  were  present,  who  were  principals,  who  were 
any  ways  assisting  or  consenting  thereto.  Those  who  were  in  this 
manner  found  guilty,  were  immediately,  if  present,  to  be  delivered 
to  the  sheriff,  and  committed  to  prison ;  and  all  those  who  were 
found  in  the  house  with  the  deceased,  though  not  guilty,  were  to 
be  attached  till  the  coming  of  the  justices,  and  their  names  enrolled 
in  the  coroners'  rolls.  If  the  body  was  found  in  a  field,  the  finder, 
in  like  manner,  was  to  be  attached.  They  were  to  inquire  whether 
the  deceased  was  known,  where  he  lodged  the  last  night,  and  the 
host  and  all  his  family  were  then  likewise  to  be  attached.  If  any 
one  fled  on  account  of  the  death,  and  was  suspected  of  being  guilty, 
the  coroners  were  to  go  to  his  house  and  inquire  what  chattels, 
corn,  and  land  he  had,  and  cause  it  all  to  be  appraised,  and  de- 
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livered  to  tke  township,  which  was  to  answer  for  the  value  thereof 
before  the  justices.  After  all  this,  and  not  before,  the  body  might 
be  buried ;  and  if  it  was  buried  without  such  inquisition  and  view 
of  the  coroners,  the  whole  township  was  to  be  in  misericordid.  If  a 
person  was  drowned,  the  boat  out  of  which  he  fell  was  to  be  ap- 
praised ;  and,  in  all  cases,  the  thing  which  was  the  causa  mortis  was 
to  be  valued,  and  forfeited  as  a  deodand  to  the  king.  Even  if  the 
inquisition  did  not  find  it  to  be  felony,  but  sudden  or  accidental 
death,  yet  the  finder,  with  all  who  were  in  his  company,  were  to  be 
attached  till  the  coming  of  the  justices.! 

It  was  the  business  of  the  coroners  to  make  like  inquisition  con- 
cerning treasure  trove.  If  any  one  was  charged  with  being  the 
finder,  or  if  a  presumption  was  raised  by  expensive  living,  or  other- 
wise, such  person  was  to  be  attached  by  four  or  six  pledges,  and 
more,  if  they  could  be  had.  Again,  in  case  of  raptus  virginum, 
if  it  was  followed  up  with  those  circumstances  of  instant  prosecu- 
tion that  are  mentioned  before  from  Glanville,^  the  coroners,  to 
whom  the  complaint  was  made,  were  to  attach  the  offender  by 
four  or  six  pledges,  or,  if  there  were  no  very  strong  marks  of  pre- 
sumptive guilt,  only  by  two.^ 

The  coroners  had  a  like  office  in  appeals  de  pace  etplagis.  They 
were  in  the  first  place  to  inspect  the  wound,  and  if  it  was  mortal, 
and  the  appellee  could  be  found,  he  was  to  be  taken  and  detained 
till  the  party  recovered ;  and  if  he  died,  to  be  thrown  into  prison : 
but  in  the  former  case,  the  appellee  might  be  attached  by  four,  or 
six,  or  more  pledges,  according  to  the  degree  of  the  wound ;  and 
if  it  was  a  mayhem,  certainly  by  more,  that  the  security  might  be 
good ;  if  he  was  a  stranger,  or  could  find  no  security,  the  gaol,  says 
Bracton,  was  to  be  his  pledge.  The  size  of  the  wound,  its  length 
and  depth,  were  to  be  measured,  and  that,  together  with  the  part 
of  the  body,  and  the  arms  it  was  made  with,  the  coroner  was  to  see 
» described  on  a  roll,  with  the  attestation  of  the  sheriff,  if  the  inquisi- 
tion was  taken  in  his  presence,  or  in  the  county.*  ^Thus  the 
coroners  were  the  first  spring  in  criminal  prosecutions*  that  were 
brought  by  appeal. 

To  return  to  the  prosecution  for  homicide.  If  persons  were 
committed  to  prison  for  the  death  of  a  man,  they  could  imprisonment 
be  delivered  only  in  one  of  these  three  ways:  they  and  tail, 
might  be  discharged  on  pledges  by  the  king's  command;  they 
might  be  delivered  by  judgment  of  acquittal ;  or,  if  they  were 
clerks,  they  might  be  claimed  by  the  ecclesiastical  power.  The 
way  in  which  the  king  might  deliver  them  was  by  the  proceeding 
on  the  writ  de  odio  et  atid,  which  was  mentioned  in  the  observations 
upon  Magna  Oharta.^  This  was  a  writ  commanding  the  sheriff 
per  probos  et  legahs,  dc,  inquiras,  utrum  A.,  &c.,  rectatus,  vel 
appellatus  sit,  <Ssc.,  odio  et  atid,  vel  eo  quod  inde  culpabilis  sit,  &c. 
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Upon  the  return  of  guilty,  he  wa,s  not  to  be  discharged  on  bail ; 
but  if  it  was  returned  that  he  was  imprisoned  odio  et  atid,  he  was 
bailed  till  the  coming  of  the  justices.  This  was  effected  by  another 
writ  to  the  sheriff;  JPrcBcipiinus,  &c.,  si  A.,  &c.,  invenerit  tihi  12 
prohos  et  legates  homines  de  com  qui  manucwpiant  habendi  eum  ad 
primam  assisam,  &c.,  time  ^um  teadas  in  ballum  illis  12  prdbis, 
&c.  If  the  bailiff  of  a  liberty  would  not  admit  a  person  to  bail 
according  to  the  sheriff's  direction,  there  issued  a  writ  to  the  sheriff 
commanding  him,  non  obstante  liberiate,  to  enter  and  make  de- 
liverance himself.  1 

If  a  clerk  imprisoned  was  demanded  by  the  ordinary,  he  was  to 
be  instantly  delivered,  without  any  inquisition  being  taken;  he 
was  not,  however,  to  be  let  loose  upon  the  country,  but  to  be  kept 
in  safe  custody,  either  in  the  prison  of  the  bishop,  or,  if  the  ordin- 
ary pleased,  in  that  of  the  king,  till  he  had  purged  himseK  from 
the  offence  with  which  he  was  charged,  or  had  failed  in  making 
his  purgation,  and  had  been  accordingly  degraded.  Sometimes 
the  ordinary  would  not  put  a  clerk  to  purge  himself,  unless  a  fresh 
charge  was  brought  in  the  ecclesiastical  court ;  in  such  case,  a  writ 
might  be  had  to  require  him  to  proceed  therein. 

These  were  two  of  the  ways  in  which  a  person  imprisoned  for 
homicide  might  be  delivered;  the  third  was  by  judgment  of 
acquittal,  which  needs  no  explanation.  In  all  other  cases,  the  law 
was,  that  persons  might  be  discharged  on  bail ;  and  even  in  these 
cases  the  sheriff  had  such  a  discretion  allowed  him,  that  the 
liberty  of  persons  charged  with  crimes  depended  wholly  upon  him. 
He  was  to  judge  from  the  nature  of  the  fact,  the  person's  circum- 
stances, character,  and  the  like ;  and  accordingly,  as  he  thought 
fit,  was  to  commit  to  prison,  or  admit  to  bail.  This  became 
peculiarly  hard  from  a  piece  of  law  then  prevailing,  namely,  that 
breach  of  prison,  however  small  the  offence  for  which  the  party 
was  committed,  and  though  he  was  innocent,  should  be  punished, 
capitally ;  and  this  is  one  instance  in  which  the  law  gave  an  entire 
indemnity'  to  any  of  the  accomplices  who  would  discover  the  de-= 
Bign.2 

In  the  above  cases,  we  have  supposed  the  offenders  were  all 
forthcoming ;  but  when  they  absented  themselves  immediately  after 
the  fact,  the  process  was  to  raise  hutesium,  or  hue  and  cry,  and  a 
seota  or  suit  was  made  after  them  from  town  to  town  till  they  were 
taken,  otherwise  the  township,  where  the  fact  happened,  would  be 
in  misericordid.  This  hue  and  cry  and  suit  was  made  in  a  differ- 
ent way,  according  to  the  custom  of  different  places.^  The  suit 
was,  to  be  carried  further  than  the  search  from  town  to  town,  for 
the  offender  was  to  be  proclaimed  in  the  county ;  a  method  which 
had  been  adopted  in  mercy  to  the  absent  fugitive,  who,  it  should 
seem,  by  the  old  law  was  considered  as  an  outlaw  upon  his  flight 
merely,  without  being  proclaimed  with  this  formality  in  the  county 
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court.i  The  law  now  was,  that  sentence  should  not  be  pronounced 
against  the  party  till  suit  was  made  in  this  manner  in 
the  county  court,  and  he  had  had  this  warning  to  ap-  °^  ^^^^' 
pear  and  purge  himself.  The  time  given  for  this  was  the  space  of 
five  months  ;  that  is,  he  was  to  appear  at  the  fifth  county  court,  to 
answer  for  the  offence  with  which  he  was  charged ;  and  if  he  did 
not,  then  he  was  adjudged  an  outlaw,  and  suffered  all  the  conse- 
(Juences  of  such  a  sentence.  If  he  appeared  before  that  period,  he 
saved  the  forfeiture  of  his  land,  but  still  forfeited  his  goods,  on  account 
of  his  flight,  notwithstanding  he  might  be  innocent  of  the  crime. 

But  the  criminal  could  not  be  prosecuted  to  outlawry  in  this  way, 
unless  a  person  stood  forth  to  make  the  suit,  who  could  speak  de 
visu  et  wuditu  that  the  party  had  fled ;  and  who  would  call  upon 
him  to  return  in  the  king's  peace,  or  require  that  he  might,  at  the 
proper  time,  be  outlawed ;  and  then  he  was  to  state  the  crime,  as 
if  the  party  was  present,  and  the  appeal  was  going  to  be  heard;  and 
he  was  to  add,  that  should  he  appear,  he  would  repeat  the  charge 
he  had  made.  Thus  not  only  suit,  but  the  appeal  was  actually  to 
be  made,  before  the  fugitive  could  be  outlawed.^ 

It  should  here  be  recollected,  that  a  suit  and  appeal,  when  for  homi- 
cide, could  not  be  prosecuted  by  every  one,  but  only  by  one  who 
was  of  the  blood  of  the  deceased ;  and  that  the  nearest  was  pre- 
ferred to  the  more  remote.  Yet  some  strangers  were  admitted  to 
make  suit ;  as  one  who  was  bound  by  homage  to  the  deceased ;  or 
if  he  was  of  the  manupastus,  or  family  of  the  deceased  person,  or 
could  say  that  he  had  received  at  the  time  of  the  killing  any 
wound,  or  restraint,  or  the  like.  A  minor  might  make  suit,  and 
appeal ;  but  a  woman,  as  we  have  before  seen  from  Glanville  and 
Magna  Charta,^  could  not  have  an  appeal  except  de  morte  viri 
inter  brachia  sua  inter/ecti,  as  Bracton  expresses  it.  It  should  be 
observed,  that  suit  could  not  be  made  by  attorney,  if  the  party  was 
able  himseK  to  prosecute.*  If  a  sheriff  proceeded  to  demand  any 
one,  without  a  person  appearing  to  make  suit,  or  without  the  com- 
mand of  the  justices  (who,  we  shall  presently  see,  could  make  suit 
for  the  king  in  case  of  any  intermission  by  the  appellor),  he  was  in 
misericordid. 

Kespecting  the  persons  who  might  be  outlawed,  every  male  who 
was  twelve  years  old  might  be  outlawed,  because  a  person  of  that 
age  ought  to  be  in  some  decenna,  or,  which  answered  the  same 
purpose,  in  some  manupastus ;  but  those  of  inferior  age,  as  they 
were  not  sub  lege,  could  not  properly  be  ever  said  to  be  outlawed^ 
or  put  out  of  the  law :  the  same  of  a  woman,  who,  as  she  also  was 
never  m  laughe— that  is,  in  frankpledge,  or  in  a  decenna,  could  not 
be  outlawed ;  but  if  she  fled  upon  commission  of  any  felony,  she 
might  be  wayviata,  as  they  called  it — that  is,  be  esteemed  as  one 
deserted  and  forlorn,  which  condition  corresponded  with  that  of 
outlawry.. 
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The  time  necessary  to  complete  the  outlawry  was  this:  the 
offender  was  to  be  demanded  at  four  counties,  from  county  to 
county,  till  he  was  outlawed ;  but  at  the  first  county  there  was  only 
to  be  what  they  termed  simplex  vocatio ;  and  that  was  not  computed 
towards  the  time  as  one  of  the  four  counties  ;  so  that  in  truth  five 
were  to  pass  before  the  outlawry  was  had ;  the  outlawry  therefore 
was  to  be  at  the  fourth  of  those  after  the  simplex  vocatio.  At  the 
fifth,  or,  as  they  called  it,  the  fourth  county,  no  essoin  or  excusb 
could  be  received,  nor  was  it  sufficient  that  any  one  would  engage 
to  produce  him  at  the  next  county ;  for  this  would  be  protracting 
the  time  of  outlawry  ad  infinitum.  But  at  any  of  the  preceding 
counties,  an  engagement  to  produce  the  fugitive  would  be  admitted 
till  the  fifth  county ;  and  the  fugitive  had  till  the  fifth  county  to 
render  himself  to  prison,  or  defend  himself  and  purge  his  innocence; 
but  after  that  time  the  outlawry  stood  in  the  way,  and  he  could 
not  return  till  that  was  removed  by  the  mercy  of  the  king. 

If  there  was  any  delay  in  making  the  suit,  as  if  hue,  and  cry  had 
not  been  raised,  if  the  party  had  not  been  pursued  from  town  to 
town,  nor  to  the  sheriff,  nor  to  the  coroner,  nor  at  the  first  county ; 
yet  if  a  person  chose  to  commence  the  suit  afterwards,  he  might, 
as  there  was  no  one  who  had  any  right  to  object  such  deficiency  in 
the  proceeding.  Again,  if  the  suit  had  been  begun  in  time,  but  a 
county  court  was  suffered  to  pass  without  continuing  it,  the  suit 
might,  nevertheless,  be  resumed,  so  as  ^the  lapsed  county  was  not 
reckoned  towards  the  time  of  computing  the  outlawry  ;  and  so  of 
any  greater  omission,  which,  if  rectified,  was  always  done  with  a 
view  rather  to  favour  the  appellee  than  to  oppress  him.  If  upon 
any  of  the  like  failures  of  suit  it  was  not  again  resumed,  the  county 
had  no  power  to  proceed  to  outlawry,  but  they  were  to  wait  for  the 
coming  of  the  justices,  whose  office  it  was,  among  other  things,  to 
At  the  kiss's  give  direction  to  the  sheriff  to  proceed  to  outlawry,  ex 
suit.  parte  regis,  in  default  of  the  appellor.  Thus  could  the 
justices  command  the  sheriff  to  proceed  to  outlawry,  where  there 
was  any  slackness  in  the  party  who  had  commenced  the  suit. 
They  might  likewise,  in  cases  where  no  suit  had  been  commenced 
by  an  appellor,  command  the  sheriff  to  proceed  to  outlaw  a  person 
charged  before  them  of  any  crime  ;  but  this  could  not  be  done  till 
an  inquisition  had  been  taken,  to  try  whether  he  was  guilty  or  not. 
If  the  inquisition  found  him  guilty,  then  the  sheriff  was  commanded 
to  proceed ;  otherwise,  no  direction  was  given  about  it.  The  sense 
of  this  was,  that  a  reasonable  presumption  of  the  party's  guilt 
should  be  raised  before  he  was  made  liable  to  the  penalty  of  an 
outlawry.  The  presumption  founded  upon  a  suit  commenced, 
though  intermitted,  was  thought  sufficient  to  warrant  the  justices 
to  direct  a  continuance  of  it ;  and  if  no  suit  had  been  commenced, 
a  sufficient  presumption  was  raised  in  this  manner  by  the  verdict 
of  an  inquisition.i    This  was  the  course  in  which  criminals  might 
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be  prosecuted  at  the  king's  suit,  in  default  of  the  suit  of  the 
party. 

If  the  due  order  and  formality  was  observed  in  proceeding  to 
outlawry,  it  could  be  removed  no  otherwise  than  by  the  king's 
pardon,  even  though  there  should  afterwards  appear  to  have  been 
no  crime  committed,  as  if  the  person  supposed  to  be  killed  should 
be  produced  alive.  But  should  any  of  the  necessary  requisites 
towards  the  outlawry  be  wanting,  it  became  void.  Many  were  the 
instances  in  which  this  might  happen.  An  outlawry  Reversal  of 
was  void  if  it  had  been  without  suit,  or  without  a  con-  outlawry. 
tinuance  of  the  suit,  if  it  was  proceeded  in  after  the  iter  of  the 
justices,  without  authority  from  them ;  or  if  it  was  commenced  at 
the  suit  of  the  king,  without  a  previous  inquisition ;  if  it  was  pro- 
nounced anywhere  than  within  the  county ;  supposing  it  for  Lon- 
don, if  it  was  pronounced  out  of  the  busting ;  if  the  offender  died 
before  the  outlawry ;  if  the  person  supposed  to  be  killed  appeared 
alive  before  the  outlawry  pronounced ;  if  the  prosecutor  died  before 
the  outlawry  pronounced ;  if  the  accused  had  answered  for  the  same 
offence  in  some  other  county ;  if  he  had  surrendered  himself  to 
prison  before  the  outlawry ;  if  he  had  submitted  to  banishment  by 
consent  of  the  king ;  if  the  outlawry  was  pronounced  before  the 
legal  time  was  elapsed ;  if  he  was  under  twelve  years  of  age ;  in 
all  such  cases  the  outlawry  would  be  declared  void,  upon  the 
accused  coming  in  to  stand  a  trial  for  the  offence.! 

Process  of  outlawry  lay  in  every  case  which  was  charged  to  be 
against  the  king's  peace  ;  but  not  in  matters  which  concerned  the 
sheriff's  peace  only.2  Outlawry  lay  not  only  against  those  guilty 
of  the  fact,  or,  as  they  are  more  commonly  called,  principals,  but 
also  against  those  guilty  of  force,  or,  as  they  were  afterwards 
called,  accessories ;  and  if  neither  of  them  appeared,  the  proceeding 
would  be  against  both  at  the  same  time  ;  only,  at  the  last  county, 
judgment  was  first  to  be  pronounced  against  the  principal,  and 
then  against  the  accessory,  on  the  same  day.  Some  thought  it 
ought  not  to  be  even  on  the  same  day ;  and  others  said  that  the 
accessory  was  not  even  to  be  demanded  till  the  principal  was  first 
convicted.  But  Bracton  thought  that,  should  they  both  fly,  they 
ought  to  be  proceeded  against  together,  as  above  mentioned ;  only, 
should  the  accessory  appear  alone,  then  indeed  he  was  not  to  be 
proceeded  against  till  the  principal  was  convicted,  because,  by  his 
appearance,  a  presumption  was  raised  of  his  innocence. 

When  a  person  was  outlawed,  every  one  who  knowingly  fed, 
received,  or  harboured  him  was  subject  to  the  satne  penalty  as  the 
outlaw  himself ;  for  which  reason  an  outlaw  had  in  earlier  times 
been  called  a  frendksman  ;  one  who  could  not,  by  law,  have  a 
friend.  An  outlaw  was  said  caput  gerere  lupinum,  by  which  it  was 
not  meant  that  any  one  might  knock  him  on  the  head,  as  has  been 
falsely  imagined,  but  only  in  case  he  would  not  surrender  himself 
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peaceably  when  taken  ;  for  if  he  made  no  attempt  to  fly,  his  death 
would  be  punished  as  that  of  any  other  man,  though  it  seems  that, 
in  the  counties  of  Hereford  and  Gloucester,  in  the  neighbourhood  of 
the  marches  of  Wales,  outlaws  were  in  all  cases  considered  literally 
as  capita  Iwpina.  ^  If  an  outlaw  returned  without  the  king's  pardon, 
he  might  be  executed  without  further  legal  inquiry ;  for,  says 
Bracton,  Justum  est  jiidicium,  qmd  sine  lege  et  judicio  pereat,  qui 
secundum  legem  vivere  recusat.^  An  outlaw  forfeited  everything 
he  had,  whether  it  was  in  right  or  in  possession ;  all  obligations 
and  contracts  were  dissolved,  and  all  rights  of  action  ;  and,  like  a 
judgment  of  felony,  it  operated  with  a  retrospect  to  make  void  all 
gifts  and  sales  made  after  the  felony  committed.  The  manner  in 
which  the  forfeiture  was  distributed  was  this :  all  chattels  went  to 
the  king  ;  the  lands  were  taken  into  the  king's  hands  for  a  year 
and  a  day,  and  after  that  (unless  holden  in  capite)  they  reverted 
to  the  lord  of  whom  they  were  holden.  The  king's  year  and  day 
had  grown  into  a  regular  casualty,  in  lieu  of  the  singular  species 
of  punishment  he  might  inflict  by  destroying  houses,  gardens,  and 
meadows;  and  even  the  year  and  day  used  sometimes  to  be 
released  upon  the  lord's  paying  a  fine.  3 

When  a  person  had  been  outlawed  according  to  all  the  forms  of 
law,  he  could  only  be  restored,  as  was  said  before,  by  the  king's 
pardon,  and  that  restored  him  only  to  the  king's  peace,  so  as  to 
enable  him  to  appear  without  hazard  to  his  person ;  all  the  for- 
feitures remained,  and  every  other  consequence  of  the  outlawry. 
For  though  the  king  might  remit  his  own  claims,  he  could  not 
release  or  disturb  the  interest  of  others.*  This  pardon,  however, 
as  it  only  removed  the  outlawry,  still  left  the  party  to  be  proceeded 
against  by  the  appellor  for  the  offence  with  which  he  was  charged.5 

In  such  instances,  where  the  king  would  have  pardoned  a  con- 
viction of  the  fact,  he  would  readily  pardon  the  outlawry,  as  in 
case  of  homicide  per  infortunium,  or  se  de/endendo  ;  and  in  general 
where  there  was  really  no  offence  committed.  Process  of  outlawry 
would  not  lie  against  a  clerk,  any  more  than  judgment  of  death.^ 

We  have  hitherto  spoken  of  such  homicide  as  had  been  com- 
„.  ,  mitted  in  the  presence  of  persons,  who  could  testify  con- 
cerning  it.  There  was  another  degree  of  homicide, 
which  was  when  any  one  was  killed  nulla  sciente  vel  vidente,  prater 
solum  interfectorem  et  suos  coadjutores  et  fautores,  et  ita  quod 
statim  assequatur  clamor  popularis ;  this  was  called  murdrum,  and 
had  been  described  in  the  same  manner  by  Glanville.7  In  this 
case  it  was  presumed,  according  to  the  law  of  William  the  Con- 
queror, that  the  party  killed  was  a  Frenchman,  unless  Englishery 
— that  is,  his  being  an  Englishman  was  proved  by  the  relations, 
and  presented  before  the  justices.^ 

There  were  many  cases  where  a  county  was  excused  from  pay- 

>  Bract.  128  b.  ^  ibia,  129.  s  jj^^,  i29.  *  Ihid.  131.  132  a.b. 

"  Ibid.  133  b.  «  /jjd.  134  b.        '  Vide  ante,  vol.  i.  198.      8  Bract.  134  b. 
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ing  a  fine  for  this  murdrum.  One  was  where  the  killer,  whether 
taken  or  not,  was  known  ;  for  then  the  felony  might  be  prosecuted, 
either  by  suit  or  inquisition,  to  outlawry  ;  much  more  if  the  killer 
was  taken,  for  then  he  might  be  punished  ;  so,  if  the  party  survived 
some  days,  for  he  might  discover  the  offender,  and  declare  whether 
he  was  an  Englishman  or  a  Frenchman;  if  any  had  fled  to  a 
church  for  the  death,  and  had  confessed  it;  so  where  the  person 
was  killed  per  infortunium,  as  by  suffocation,  drowning,  or  the 
like  accident,  though  in  some  places  the  custom  was  otherwise.  In 
all  cases  but  the  preceding,  if  the  killer  was  not  known  (whether 
the  person  slain  was  English  or  not)  a  murdrum  was  to  be  paid, 
unless  Englishei-!/  was  duly  presented.  This  present-  presentment 
ment  was  to  be  before  the  coroners,  at  the  very  time  of  EngUshery. 
they  made  inquisition  of  the  death.  The  proof  was  different  in 
different  counties  ;  in  some,  the  fact  was  presented  by  two  males 
on  the  part  of  the  father,  and  two  females  on  the  part  of  the 
mother,  of  the  nearest  of  kin  to  the  deceased ;  in  some  counties  by 
one  of  each;  in  others  differently.  The  names  of  these  persons 
were  to  be  enrolled  in  the  rolls  of  the  coroners,  and  to  be  presented 
before  the  justices  itinerant.  If  there  was  any  doubt,  either  of 
what  the  relations  alleged,  or  whether  they  were  related  to  the 
party,  the  EngUshery  was  to  be  declared  per  jaairmm.^ 

If   an    offender   fled  to  a  privileged  place,  he  might  either 
surrender  himself  to  justice,  or  abjure  the  realm  of 
England.     If  he  chose  the  latter,  a  certain  number  of  ^''J^'"**'™- 
days  were  to  be  allowed  him  to  reach  any  port  he  should  choose, 
to  which  he  was  to  make  the  best  of  his  way,  never  leaving  the 
king's  highway,  nor  delaying  two  nights  at  a  place ;  but  he  was 
to  keep  on,  so  as  to  arrive  at  the  port  within  the  stated  time,  and 
transport  himself  as  soon  as  possible.     Before  he  set  out  he  was  to 
bind  himself  by  an  oath,  taken  before  the  coroners  or  the  justices, 
that  he  would  leave  the  kingdom  of  England,  and  never  return  to 
it  but  by  permission  of  the  king.     This  oath  ought  to  be  taken 
within  forty  days  from  the  offender's  first  going  to  the  privileged 
place,  that  being  the  space  of  time  allowed  by  the  law  to  sanctuary- 
persons,  and  particularly  prescribed  by  the  Constitutions  of  Clar- 
endon,2  as  the  period  within  which  persons  acquitted  by  the  ordeal 
should  abjure.     However,  if  the  person  flying  to  sanctuary  would 
not  leave  it  at  the  appointed  time,  he  could  not  be  removed  from 
thence  by  lay  hands  ;  but  it  rested  with  the  ordinary  of  the  place 
to  remove  him,  if  he  thought  fit.     Should  the  bishop  scruple  to 
infringe  the  privilege  of  sanctuary  (a  scruple  which  could  very 
rarely  be  removed  in  the  mind  of  a  churchman),  there  remained 
nothing  but  to  starve  him  out.3    Thus  stood  the  law  of  sanctuary 
and  abjuration. 

If  a  person  was  in  custody  for  a  felony,  he  was  not  to  be  stripped 
immediately  of  his  goods  and  chattels,  but  as  soon  as  he  was 

1  Brabt.  134  b.  135  a.b.  ^  Vide  ante,  vol  i.  193.  ^  Braot.  135  b.  136. 
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taken,  they  were  to  be  appraised  by  the  guardians  of  the  pleas  of 
the  crown,  the  bailiffs,  and  other  lawful  men,  and  to  be  safely  kept 
by  the  bailiffs  tiU  the  prisoner  was  either  convicted  or  acquitted. 
In  the  meantime,  he  was  to  have  the  use  of  them  to  provide  him- 
self with  necessaries  ;  and  if  they  were  taken  from  him,  he  might 
have  a  writ,  commanding  the  sheriff  to  see  it  ordered  in  the  above 
manner.  It  was  a  rule  that  a  prisoner  should  not  be  brought  be- 
fore the  justices  legatis  manibus,  with  his  hands  tied;  though 
sometimes,  to  prevent  escapes,  they  might  bind  his  feet.^ 

Having  thus  brought  the  prisoner  into  court,  the  next  step 
would  be  to  state  the  words  of  the  appeal,  with  the  defence  of  the 
appellee,  and  the  joining  issue  on  the  fact,  and  going  to  trial ;  but 
before  we  come  to  speak  so  particularly  of  this  proceeding,  it  will 
be  proper  to  premise  somewhat  concerning  the  alterations  which 
had  taken  place  during  this  reign  in  the  modes  of  trial  in  criminal 
inquiries.  The  trial  by  ordeal  had  continued  till  the  judgments 
Ordeal  goea  of  couucils^  and  the  interference  of  the  clergy  at  length 
out  of  use.  prevailed  against  it.  In  the  third  year  of  this  reign 
direction  was  given  to  the  justices  itinerant  for  the  northern  coun- 
ties (and  probably  to  the  others  likewise)  not  to  try  persons  charged 
with  robbery,  murder,  or  other  such  crimes,  by  fire  and  water ;  but, 
for  the  present,  till  further  provision  could  be  made,  to  keep  them 
in  prison  under  safe  custody,  so,  however,  as  not  to  endanger  them 
in  life  or  limb;  and  for  those  who  were  charged  with  inferior 
offences,  to  cause  them  to  abjure  the  realm.^  What  further  pro- 
vision was  made,  as  thereby  promised,  does  not  appear  (a) ;  but 

(a)  There  was  no  statutory  enactment,  but  (as  Dr  Lingard  states)  the  judges,  of 
their  own  authority,  adopted  a  practice  which  had  been  creeping  into  the  criminal 
courts  ever  since  the  proof  of  innocence  by  compurgation  had  been  abolished  under 
Henry  III.  When  a  prisoner  found  himself  incapable  of  battle,  or  was  afraid  of  the 
trial  by  battle,  he  would  solicit,  and  sometimes  purchase  of  the  crown,  permission  to 
put  himself  upon  his  country — ^that  is,  to  have  the  question  of  fact  determined  by  in- 
quest of  the  jurors  of  the  court,  as  was  generally  done  in  civil  suits  (see  instances  in 
Rot.  Ourice  Reg.  of  Richard  I.  and  1  John,  vol.  i.  204 ;  ii.  30,  97,  121,  173,  230,  245). 
On  these  occasions  the  accused  often  pleaded  that  the  charge  was  founded  in  malice 
and  hatred,  and  asked  that  the  jury  might  inquire,  "  utrum  atia  sit  vel  non."  It  had, 
been  hitherto  a  favour,  which  depended  on  the  discretion  of  the  judges  ;  but  now  it 
was  offered  to  all,  and  was  gladly  accepted  by  most.  The  accused  had,  indeed,  the 
right  of  rejecting  it ;  but  if  he  did,  and  refused  to  plead  before  a  jury,  he  might  be 
remanded  to  prison,  and  be  made  to  suffer  the  peine  forte  et  dure. — (Lingwrd's  Hist. 
Mng.,  ii.  c.  6).  For  this  latter  part  of  the  statement,  the  learned  writer  cites  no  autho- 
rities, except  the  entries  in  the  rolls  already  quoted — entries  of  prisoners  putting 
themselves  on  the  country,  which  do  not  support  it.  It  is  certain,  however,  that  in 
Alfred's  time  there  was  trial  by  jury  in  criminal  cases,  and  equally  certain  that  jurors, 
in  those  days,  were  witnesses  ;  and  that  if  there  were  no  witnesses,  as  there  could 
hardly  be  in  many  criminal  cases,  as  murder,  there  could  be  no  trial  by  jury,  and 
therefore  the  ordeal  was  resorted  to,  in  default  of  witnesses.  On  the  other  hand,  if 
there  were  witnesses  (in  which  case  the  accused  might  prefer  the  ordeal),  it  does  not 
appear  whether  trial  by  jury  was  enforced,  or  whether  the  accused  had  an  option. 
The  question,  however,  as  to  the  enforcing  of  trial  by  jury  in  all  criminal  cases, 
appears  to  depend  upon  a  consideration  overlooked  by  the  learned  historian  just 
quoted — viz..  Whether  or  not,  at  this  period,  trial  by  jury  had  ceased  to  be  mere 

'  Bract.  136  b.  137.  "  Dec.  pars.  2,  caus.  2,  quest.  5,  c.  20. 

'  Dugd.  On.  Jw.  87. 
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we  find  this  order  of  council  had  such  an  influence  towards  aholishing 
this  superstition,  that  it  went  quite  out  of  use  by  the  time  of 
Bracton,  who  makes  no  mention  of  it  in  his  book  (a).  As  to  the 
trial  by  duel,  it  should  seem  that  some  direction,  like  that  just 
mentioned,  had  been  made,  which  gave  to  a  party  appealed  an 

trial  by  •witnesses,  and  had  become  a  trial  by  the  jurors  upon  the  evidence  ;  for,  if  not, 
it  is  difficult  to  see  how  the  trial  by  jurors  could  be  enforced  in  all  cases — i.e.,  in 
cases  where  there  were  no  witnesses.  For  so  long  as  jurors  were  witnesses,  there 
could  be  no  trial  by  jury  where  there  were  no  witnesses.  It  rather  appears  that,  at 
this  period,  jurors  had  not  ceased  to  be  witnesses ;  and  therefore  there  is  reason  to 
doubt  whether  the  learned  Lingard  is  right  in  supposing  that,  at  this  time,  trial  by 
jury  was  directly  enforced  in  all  cases  ;  nor  do  the  entries  on  the  rolls  he  refers  to 
appear  to  support  such  a  conclusion,  as  they  only  show  that  there  was  trial  by  jury 
allowed.  It  was  quite  another  thing  to  enforce  it ;  and  of  this  there  is  no  evidence. 
The  ancient  usage,  as  stated  by  the  author  a  little  further  on,  was  to  give  the  option 
to  a  prisoner  to  be  tried  "  by  God" — i.e.,  the  ordeal — or  "your  country,"  which  meant 
a  jury ;  and  this  supports  the  view  that  trial  by  jury  was  allowed  in  criminal  cases, 
as  it  was  in  the  reign  of  Henry  II.  in  civil  cases,  and  also  seems  to  show  that  trial  by 
evidence  was  gaining  ground.  It  would  appear,  indeed,  that  under  the  ordinance 
now  in  question,  some  inquiry  must  have  been  made  by  means  of  evidence;  and 
there  is  no  doubt  it  was  an  indirect  way  of  coercing  prisoners  to  put  themselves  upon 
the  country,  by  keeping  them  in  prison  until  they  did  so.  This  view  is  supported 
by  a  passage  in  the  Mirror — te-mp.  Edward  I. — which  complains  that  the  people  were 
not  allowed  the  trial  by  the  miracle  of  God,  as  the  ordeal  was  called. 

(a)  There  can  be  no  doubt  that  trial  by  jury  very  gradually  superseded  every  other 
mode  of  trial.  The  trial  by  jury  which  was  mentioned  by  Glanville,  in  the  reign  of 
Henry  II.,  a&jurata  patriae  sive  visneto  (Olan.  lib.  ix.,  c.  xi.  ;  vii.,  c.  xvi. ;  v.,  o.  iv.),  and 
in  his  time  allowed  as  real  actions  at  the  election  of  the  defendant,  was  afterwards  so 
much  approved  of,  that  suitors  were  led  to  adopt  the  same  course  of  proceeding  by 
mutual  consent,  or  by  advice  of  the  court,  as  Glanville  says :  "  Tunc  eo  consensu  ipsa- 
rumpartium  tunc  etiwm  de  consilio  curice"  (lib.  xiii.,  o.  ii.).  And  instances  of  it  are  to 
be  found  on  the  rolls  (see  Placit.  Aih.,  140  ;  Brae,  147) ;  and  in  the  time  of  Bracton 
it  had  become  the  most  ordinary  method  of  deciding  questions  of  fact. 

It  is,  however,  abundantly  manifest  that  at  this  time  jurors  still  continued  to  be 
only  witnesses,  and  to  find  their  verdicts,  as  Bracton  often  explains,  only  upon  what 
they  have  themselves  known,  and  heard,  or  seen.  Thus,  in  the  reign  of  Richard  I., 
the  jury  found  a,  special  verdict  in  these  terms  : — "  Assisa  dicunt  quod  numquam 
■viderunt  aliquam  personam  prsesentari  ad  ecclesiam  sed  semper  tenuerunt  personse, 
persona  in  personam  ut  de  patre  in  filium,  usque  ad  ultimam  personam  quae  ultinao 
obiit "  {Plac.  Abb.  iii. ;  Norfolk).  So  in  the  same  reign,  in  an  assize  of  novel  disseisin, 
there  is  this  entry  :  "Assisa  venit  recognitura  si  Adam  de  Grenville  et  Willielmus  de 
la  Folie  dessaisaverunt  injuste,  et  sine  judioio,  Willielmum  de  Weston  de  Hbero  ten- 
emento,  juratores  dicunt,  quod  non  viderunt  unquam  aliam  saisitum  de  tenemento  iUe 
nisi  Will,  de  la  Folie."  So,  in  the  reign  of  John,  there  is  this  entry : — "  Juratores  di- 
cunt quod  ecolesia  sancta  Helense  nunquam  fait  capella  pertinens  ad  ecclesiam  sancti 
Michaelis  quae  est  de  donatio  domini  regis,  sed  semper  temporibus  suis  judicaverent 
illam  esse  matricem  ecclesiam  "  {Plac.  Abb.,  94  ;  Lane.  rot.  iii.)  "  Et  quod  nesciunt  si 
WiUielmus  de  la  Folie  dissaisisset,  cum  inde  vel  non,  consideratum  est  quod  alii  jura^ 
tores  eligantur  qui  melius  sciant  rei  veritatem.  Dies  datus  est  eis  ad  diem  Mer- 
curii "  {Plac.  Ab.  WUteser).  From  this  it  appears,  that  if  it  happened  that  the  jury 
did  not  know  enough  of  the  matter  to  determine  it,  the  course  was  to  have  another. 
So  it  is  laid  down  in  Bracton,  upon  a  question  whether  the  plaintiff,  claiming  to  be 
tenant  by  the  courtesy,  had  issue  by  his  wife :  "  Si  dicant  juratores  quod  bene  vide- 
runt eum  seysitum  et  postea  ejectum  per  tenentem  sed  de  aliquo  puero  nihil  soiunt, 
quia  mater  obiit  inpariendo,  extra  comitatum  in  remotis,  quia  eorum  veredictum  insuf- 
fiens  est  et  quia  ipse  ignorare  possunt  ea  quae  fiunt  in  remotis,  recurrendum  erit  ad 
comitatum  et  ad  vicenetum  ubi  mater  obiit ;  et  ibe  facta  inquisitione  de  veritate  ter- 
minetur  negotium"  (Bracton,  fol.  216  a).  Thus  it  is,  that  in  an  assize  the  jurors  were 
said  to  recognise — ^that  is,  to  declare  upon  their  knowledge  or  recollecffion.  Thus,  in 
the  reign  of  John,  we  find  a  jury  declaring  :  "  Quod  ipse  recognoverunt  quod  interfue- 
runt  ubi.  Ricardus  de  W.  coram  ipsis  et  aliis,  etc.,  propria  voluntate  vendidit  terram 
suam,".  &o. 
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election  to  defend  himself  ^er  corpus  or  per  patriam  ;  a  regulation 
which,  no  doubt,  was  framed  in  analogy  with  the  institution  of  the 
assize  in  lieu  of  the  deul  in  a  writ  of  right ;  and  as  in  that,  so 
here,  if  the  appellee  put  himself  upon  the  country,  he  could  not 
afterwards  defend  himself  by  duel,  nor  vice  versa,} 

This  option  of  trial  was  not  so  wholly  left  to  the  party  appealed, 
Thed  1  ^"^^  ^^^  *^^  justices  assumed  a  power  of  control  in 
certain  cases  of  a  very  particular  nature  ;  and  directed 
the  one  or  the  other,  as  it  seemed  to  them  best  suited  to  the  matter 
of  inquiry.  Thus  where  a  person  was  poisoned,  the  appellee  had 
no  election,  but  was  compelled  to  defend  himself  per  corpus  ;  be- 
cause, says  Bracton,  ^epatria  could  know  nothing  of  a  concealed 
fact,  like  this,  but  by  conjecture  or  by  hearsay,  which  would  be  no 
proof,  either  for  the  appellor  or  the  appellee.  Again,  some  cases 
were  held  so  clear,  as  to  stand  in  need  of  neither ;  as,  where  a 
^  person  was  found  near  the  deceased  with  a  drawn  knife  ;  where  a 
person  slept  in  the  same  house  with  the  deceased,  and  raised  no  hue 
and  cry.  In  these  and  the  like  cases  of  violent  presumption,  the 
appellee  was  not  admitted  to  defend  himself  either  per  corpus  or 
per  patriam,  but  such  a  manifest  circumstance  was  considered  as 
a  conviction  of  the  fact.^ 

In  all  appeals  of  felony  it  was  required,  that  the  year,  day,  hour, 
and  place,  should  be  stated  precisely  ;  and  it  was  to  be  charged  de 
visu  et  auditu,  upon  the  testimony  of  the  party's  own  senses.  The 
Appeal  of  ho-  form  of  an  appeal  of  homicide  was  as  follows  :  A. 
mioide.  appellat  B.  de  morte  G.fratris  sui,  qubd  sicut  ipse  A. 
et  C.  frater  suits  essent  in  pace  Dei  et  domini  regis  apud  such  a 
place, /aciendo  such  a  thing,  or  transeundo  from  such  a  place  to 
such  a  place,  on  such  a  day,  year,  and  hour,  venit  idem,  B.  with  such 
a  one,  et  nequiter,  et  in  felonid,  eit  in  assultu  premeditato,  et  contra, 
pacem  domini  regis  ei  datam,  fecit  idem  B.  prcedicto  fratri  sua 
C.  unum  plagam  mortalem  in  capite  quodam  gladio,  ita  qubd  obiit 
infra  triduum  de  plaga  ilia ;  and  then  concluded  thus :  Et  qubd 
fecit  hoc  nequiter,  et  in  felonid,  et  contra  pacem  domini  regis,  offert 
se  disrationare  versus  eum  uhicunque  per  corpus  suum;  sicut  ille 
qui  prcBsens  fuit,  et  hoc  vidit,  et  sicut  curia  domini  regis  consideravit, 
et  si  de  eo  malh  contigerit,  per  corpus  a£  such  a  one,  fratris  sui,  or 
parentis  C.  qui  similiter  hoc  offert  disrationare  per  corpus  suum, 
sicut  curia  consideraverit.^  This  was  the  form  of  an  appeal  against 
the  principal.  An  appeal  against  an  accessory,  or  one  guilty  of 
force,  as  they  called  it,  was  thus:  A.  appellat" B.  de  fortia,  quod 
cUm  ipse  et  G.  frater  suus  essent,  &c.,  venit  idem  D.  cum  prcedicto 
B.  et  cum  aliis,  naming  them,  et  tenuit  ipsum  G.  fratrem  suum, 
quamdiu  ipse  B.  interfecit  eum ;  et  qubd  hoc  fecit  nequiter,  &c. 
After  this  the  appellee  made  his  defence,  in  this  way :  Et  B.  venit, 
et  defendit  %mnem  feloniam,  et  pacem  domini  regis  infractam,  et 
quicquid  est  contra  pacem  domini  regis,  et  mortem,  and  everything 
'  Bract,  137.  '  Ibid.  137  a.b.  a  Hid.  138. 
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charged  in  the  appeal ;  and  concluded  with  putting  himself  upon 
the  country,  or  defending  himself  per  corpus ;  et  quod  idem  inde 
culpabilis  nan  sit,  ponit  se  super  patriam  de  bono  et  malo,  if  he 
chose  that  trial ;  or  paratus  est  se  defendere  versus  eum  per  corpus 
suum,  sicut  curia  domini  regis  consideraverit.  The  appellee  was 
compelled  to  name  one  or  other  of  these  trials ;  for  if  he  had  said 
simply,  quod  velit  se  defendere,  sicut  curia  domini  regis  considera- 
verit, it  would  have  been  no  defence  at  all  ;^  and  accordingly,  we 
may  suppose,  the  appeal  would  have  been  taken  pro  confesso ;  for 
the  court  were  not  to  instruct  him  how  he  was  to  defend  himself. 
But  if  he  had  said,  paratus  swn  defendere  vel  per  corpus  meum,  vel 
per  patriam,  sicut  curia  consideraverit,  it  should  seem,  says  Bracton, 
that  he  thereby  gave  up  his  election ;  and  then,  we  suppose,  the 
court  would  refer  it  to  the  more  rational  trial,  that  by  jury.^ 

If  he  made  choice  of  the  trial  per  patriam,  he  was  not  to  prefer 
the  patria  of  any  hundred  he  liked ;  but  that  was  to  be  determined 
by  the  judge,  who  might  assign  which  twelve  he  pleased,  of  those  re- 
turned for  each  hundred.  This  practice  was  in  order  to  guard  against 
partiality  and  collusion  ;  for,  says  Bracton,  a  man  might  have  lived 
very  reputably  in  one  patria,  and  not  so  in  another.  If  he  had 
chosen.the  defence  j)er  corpus,  the  justices,  before  they  suffered  the 
duel  to  commence,  were  to  examine  into  the  circumstances  of  the 
fact,  lest  it  might  he  some  trifling  trespass,  in  which  the  duel  would 
not  lie  :  a  laudable  caution  to  prevent  the  unnecessary  hazard  of 
life  in  that  barbarous  trial.  ^ 

But  many  exceptions  might  be  made  to  the  appeal,  which  would 
supersede  the  necessity  of  recurring  to  either  of  these  Exceptions 
trials.  These  were  either  such  as  were  general,  and  thereto, 
were  equally  decisive  in  all  appeals  ;  or  such  as  were  specially 
appropriated  to  particular  prosecutions.  Of  the  former  kind  were 
the  following :  that  suit  had  not  been  properly  made ;  that  the 
coroner's  roll  and  the  appeal  made  in  court  did  not  agree  ;  that  the 
coroner's  and  sheriff's  rolls  varied  from  each  other ;  that  the 
appellee  had  been  already  appealed  and  acquitted  of  the  fact ;  that 
an  iter  had  intervened  since  the  fact,  without  any  prosecution  com- 
menced;* that  the  appeal  was  brought  per  odium  et  atiam;  that 
it  would  not  lie  between  the  appellor  and  appellee,  being  lord  and 
tenant,  or  lord  and  villein ;  that  there  was  no  mention  in  the 
appeal  de  visu  et  auditu ;  that  there  was  a  variation  in  the  name ; 
that  the  appellor  had  once  made  a  retraxit  of  his  suit ;  that  the 
appellor  was  a  manifest  traitor  convict,  or  a  thief,  and  provor ;  that 
the  fact  was  not  laid  de  pace  domini  regis,  but  de  pace  justitiarii, 
or  de  pace  vicecomitis ;  that  it  was  not  laid  to  be  a  felony  ;5  that 

1  Bract.  138  b.  , 

'  Perhaps  this  might  be  the  origic  of  the  modem  form  in  which  a  prisoner  puts  him- 
self on  trial — by  God  and  my  country — though  now  the  or  is  changed  to  and;  the 
former  signifying  the  same  as  per  corpus,  which  was  always  considered  as  an  appeal  to 
heaven.  '  Bract.  138  b.  ■•  Ihid.  139  b.  140  a.b. 

.'  Ibid.  141. 
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the  appellor  was  a  clerk.  The  appeal  might  also  be  deferred  for  a 
time,  by  alleging  the  minority  of  either  the  appellor  or  appeUee.l 

If  none  of  these  exceptions  could  be  made  and  supported,  the 
duel  might  be  waged.  We  have  seen  in  what  manner  a  right  to 
land  was  tried  by  duel.2  We  have  now  an  opportunity  of  relating 
the  method  of  ordering  this  proceeding  in  an  appeal.  When  the 
duel  was  waged,  the  appellee  first  gave  security  to  defend,  and  then 
the  appellor  gave  security  to  maintain  the  appeal ;  after  which  the 
appellee  took  an  oath,  denying  the  matter  of  the  appeal  word  for 
word :  "  Hear  this,  0  man,  whom  I  hold  by  the  hand,  who  call 
yourself  John  by  the  name  of  baptism,  that  I  did  not  kill  your 
brother,  nor  gave  him  a  wound  with  a  sort  of  weapon  by  which  he 
might  be  removed  further  from  life,  or  brought  nearer  to  death  ; 
nor  did  you  see  this,  so  help  me  Grod,  and  these  holy  Gospels." 
This  was  the  form  of  swearing,  with  the  additional  circumstances 
of  time,  place,  and  the  like.  It  seems  very  remarkable,  that  any- 
thing should  be  rested  upon  the  sort  of  instrument  with  which  a 
man  was  killed  ;  but  so  it  was.  "Bracton  says,  it  might  be  laid  in 
the  appeal  as  done  with  any  kind  armorum  molutorum ;  but  not 
with  a  stick,  or  stone,  or  other  weapon  that  could  not  be  said  to  be 
arma  moluta.  It  may  be  said,  that  Bracton  states  this  only  as  an 
opinion  held  by  some,  secundum  quosdam ;  yet  he  seems  to  give  an 
absolute  opinion,  that  a  wound  with  a  stick  or  stone  would  not  be 
properly  laid.3 

_  After  this,  the  appellor  swore  in  maintenance  of  his  appeal  thus : 
"  Hear  this,  0  man,  whom  I  hold  by  the  hand,  who  are  called 
John  by  the  name  of  baptism,  that  you  are  perjured,  and  therefore 
perjured,  because  you  wickedly  and  feloniously  did  kill  C.  my 
brother ;  and  wickedly  and  feloniously,  and  with  a  premeditated 
assault  did  give  him  such  a  wound,  with  such  a  sort  of  weapon, 
that  he  died  thereof  in  three  days ;  and  this  I  saw,  so  help  me  Grod, 
and  these  holy  Grospels : "  to  which  were  to  be  added,  as  in  the 
former  oath,  the  time,  place,  name,  and  the  other  necessary  circum- 
stances, so  as  to  support  and  cover  everything  charged  in  the 
appeal.  After  the  oaths  were  thus  taken,  the  appellee  was  to  be 
committed  to  two  knights  or  other  lawful  men,  according  to  his 
rank,  who  were  to  lead  him  to  the  field  assigned  for  the  duel ;  and 
the  appellor  in  like  manner.  There  they  were  both  to  be  guarded 
so  that  no  one  might  converse  with  them,  till  they  engaged  in  the 
duel.  Before  they  engaged,  each  was  to  swear  in  this  manner :  * 
"  Hear  this,  ye  justices,  that  I  have  not  eat  nor  drank,  nee  aliqids 
pro  me,  nee  per  me  propter  quod  lex  Dei  deprimi  debeat,  et  lex  dia- 
holi  ex  altari,  sic  me  Deus  adjuvet."  After  this  a  proclamation  was 
made,  forbidding  all  persons,  whatever  they  heard  or  saw,  to  move 
or  speak  a  word,. upon  pain  of  imprisonment  for  a  year  and  a  day ; 
and  then  the  appellor  and  appellee  engaged.  If  the  appellor  was 
vanquished,  or  if  the  appellee  defended  himself  the  whole  day  till 

'  Bract.  141  b,  "  Vide  ante,  vol.  i.  123.  '  Bract.  138.  *  Ibid. 


CHAP.  Vm.]      CKIMINAL  LAW — PROCEEDING  PEE  FAMAM.  479 

the  stars  began  to  appear,  he  was  acquitted  of  the  appeal ;  because 
the  appellor  had  engaged  to  convict  him  that  day,  and  had  failed. 
He  was  also  acquitted  as  against  all  others  who  had  appealed  him 
of  the  same  fact ;  as  were  those  likewise  who  were  appealed  of 
force  or  command.  But  if  the  appellee  was  vanquished,  he  suffered 
capitally,  and  forfeited  everything  from  him  and  his  heirs,  as  was 
before  stated  in  case  of  outlawry.  Should  the  appellor,  when 
he  came  into  the  field,  make  a  retraxit  of  the  appeal,  he  was  to  be 
sent  to  gaol,  and  he  and  his  pledges  of  prosecuting  the  duel  were 
in  misericordid.  But  it  was  otherwise,  if  he  was  vanquished  ;  for 
though  he  was  to  be  sent  to  gaol,  he  was  generally  pardoned  the 
m,isericordia,  in  consideration  that  he  had  engaged  in  maintenance 
of  the  king's  peace.l 

After  the  principal  was  convicted,  they  might  proceed  to  the 
duel  against  the  accessory.  This  might  be  the  next  day.  Or,  if 
the  accessories  had  not  been  yet  appealed,  they  might  then  state  an 
appeal  against  them,  and  proceed  in  like  manner  as  before  men- 
tioned in  case  of  principals ;  and  the  accessory,  if  convicted,  would 
suffer,  as  the  principal,  according  to  the  maxim,  satis  occidit  qui 
prcecipit.  If  anything  happened  which  prevented  the  appeal 
against  the  accessories,  the  king  might  take  it  up  pro  pace  sud  ; 
and  then  the  trial  would  of  necessity  he  per  patriam  ;  for  the  duel 
could  not  be  waged  against  the  king.  There  were  other  instances 
where  the  duel  could  not  be  waged ;  as,  when  the  appellor  was  a 
woman  ;  when  the  appellor  had  been  maimed,  or  was  above  sixty 
years  old ;  though  in  this  last  case  he  had  his  election.^  We  have 
seen,  in  Grlanville's  time,  that  there  was  a  different  judgment,  when 
the  offender  failed  to  purge  himself  per  legem,  and  when  he  was 
vanquished  in  the  duel.^  A  similar  difference  seems  to  have  sub- 
sisted at  this  time  ;  for  when  the  king  pursued  an  appeal  pro  pace 
sud,  and  convicted  the  party  by  the  inquest,  Bracton  doubted  what 
was  to  be  the  punishment.  Some  thought  it  was  to  be  capital,  as 
it  would  have  been  if  the  appeal  had  gone  on  at  the  suit  of  the 
party  ;  others  thought,  that  it  was  to  be  only  a  pecuniary  penalty ; 
and  yet,  where  a  woman  convicted  a  man  of  a  rape  per  patriam,  he 
suffered  as  upon  an  appeal  in  other  eases.* 

We  have  hitherto  been  treating  of  a  prosecution  when  a  person 
chose  to  stand  forth  as  accuser,  and  when  the  king  carried  on  the 
suit,  on  the  omission  or  failure  of  such  person  in  continuing  it.  It 
remains  now  to  say  something  upon  the  other  mode  of  prosecution, 
which  was  when  a  person  was  indicted  per  famam  patriae.  This 
was  probably  no  other  than  the  fama  puMica  mentioned  proceeding  per 
by  Glanville;^  which  raised  a  presumption  amounting /'»™'»™i"»'"'^- 
to  a  conviction,  till  the  party  had  purged  himself  from  the  sus- 
picion thereby  thrown  upon  him  ;  for  this,  like  other  presumptions, 
was  open  to  a  proof  or  purgation  to  the  contrary.     The  fame  which 

1  Bract.  142.  '  lUd.  142  b.  .  '  Vide  ante,  vol  i.  197. 

*  Bract*.  143.  *  ^i''*  «™*S)  '^°^-  i-  200. 
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was  sufficient  to  raise  this  presumption,  ought  to  be  such:  as  was 
entertained  by  good  and  grave  men,  who  deserved  credit,  and  not 
the  flying  reports  of  common  conversation.  Thus,  as  a  person 
indicted  per  famem  patrice  was  charged  by  the  patria,  or  twelve 
jurors,  elected  in  the  manner  before  mentioned,  who  had  founded 
the  accusation  upon  their  own  knowledge  or  persuasion,  collected 
from  observation  or  report ;  it  became  the  judge,  if  he  had  any 
doubt,  or  suspected  the  jury,  to  make  strict  examination  into  the 
matter,  and  ask  the  twelve  how  they  learnt  what  they  in  their 
verdict  declared  concerning  the  person  indicted;  and  upon  their 
answers  he  might  judge  whether  the  charge  was  founded  in  truth 
or  malice.^  Perhaps,  says  Bracton,  some  of  the  jurors  might  say, 
that  they  collected  their  information  from  one  of  their  brother- 
jurors;  who,  upon  being  interrogated  particularly,  might  say  he 
had  it  from  such  a  one,  and  so  on,  till  it  was  traced  to  some  dis- 
reputable person,  who  deserved  no  credit.  It  often  happened  that 
these  examinations  brought  to  light  the  iniquity  of  a  charge.  It 
sometimes  turned  out  that  an  imputation  of  a  crime  was  contrived 
to  be  thrown  on  a  freeholder  by  his  lord,  in  order  to  get  an  escheat ; 
sometimes  by  a  neighbour  from  other  malicious  motives. 

When  this  examination  had  been  made  in  order  to  proceed  to 
taking  the  verdict,  and  giving  judgment  thereon  with  more  security, 
then  the  judge  was  to  inform  the  party  indicted,  that,  if  he  enter- 
tained suspicion  of  any  of  the  jurors,  he  might  have  them  removed ; 
for,  if  no  objection  was  made  to  any  of  them,  when  the  twelve 
jurors 2  appeared,  they  were  all  sworn,  either  singly,  or  all  together 
as  follows:  "  Hear  this,  ye  justices,  that  we  will  speak  the  truth 
of  that  which  you  shall  require  of  us  on  the  part  of  our  lord  the 
king,  and  in  nothing  will  we  omit  to  speak  the  truth ;  so  help,"  &c. 
After  which  one  of  the  justices  gave  them  the  matter  in  charge,  in 
this  way :  "  This  man,  who  is  here  present,  charged  with  such  a 
crime,  comes  and  defends  the  death  and  everything  with  which  he 
is  charged,  and  puts  himself  thereof  upon  your  tongues,  de  hone  et 
malo;  and  therefore  we  charge  you,  by  the  faith  by  which  you  are 
bound  to  Grod,  and  by  the  oath  you  have  taken,  that  you  make 
known  to  us  the  truth  thereof ;  nor  do  you  omit,  through  fear,  love, 
or  hatred,  but  that,  having  God  before  your  eyes,  you  declare 
whether  he  is  guilty  of  that  with  which  he  is  charged,  or  not 
guilty ;  and  do  not  bring  any  mischief  on  him,  if  he  is  innocent  of 
the  crime."  According  to  the  verdict  given  by  the  jurors,  the  party 
was  either  delivered  or  condemned. 

The  form  in  taking  an  inquest  per  patriam  was  to  be  observed 
by  the  justices  in  all  cases,  where  a  party,  as  in  the  above-mentioned 
instances,  had  put  himself  upon  an  inquest.     Whenever  the  justices 

1  Bract.  143. 

*  It  seems  from  the  manner  in  which  Bracton  expresses  himself,  as  if,  in  cases  of 
killing,  the  four  townships  which  had  appeared  before  the  coroners  were  joined  with 
the  jurors  of  the^ofna,  and  must  concur  with  them  in  their  verdict.  Braoton  says, 
that- any  of  the  townships  might  be  challenged,  the  same  as  the  other  jurors.  Bract. 
153  b.  154  a.     Vide  ante,  vol.  1  193. 
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suspected  the  charge  to  be  true,  and  that  the  jurors,  through  fear, 
or  love,  or  malice,  were  inclined  to  conceal  the  truth,  they  might,  if 
they  pleased,  separate  them  one  from  the  other,  and  examine  them 
apart,  in  order  to  sift  out  the  real  truth  of  the  matter.^ 

Here  then  do  we  see  the  office  of  the  twelve  jurors  chosen  out  of 
each  hundred  at  the  eyre ;  they  were  to  digest  and  mature  the 
accusations  of  crimes  founded  upon  report,  and  the  notorious 
evidence  of  the  fact ;  and  then,  again,  under  the  direction  of  the 
justices,  they  were  to  reconsider  their  verdict,  and  upon  such  review 
of  the  matter,  they  were  to  give  their  verdict  finally.  Again,  wher- 
ever any  circumstance  rendered  it  unlawful  or  impossible  that  the 
duel  should  be  waged  in  an  appeal,  the  truth  was  inquired  of  by 
these  jurors ;  and  we  may  suppose,  that  in  all  other  causes  in  the 
eyre,  whether  civil  or  criminal,  where  a  matter  arose  that  was  to 
be  tried  by  a  jury,  it  was  referred  to  one  of  these  juries  who  attended 
there  on  the  business  of  the  county.  It  may  be  collected  from  a 
single  mention  of  purgation  by  Bracton,  that  a  person  charged  per 
patriam  might  purge  himself,  as  formerly,^  or  put  himself  on  the 
country,  as  before  mentioned. 

Now  have  we  finished  all  that  can  be  said  concerning  an  appeal 
of  death.  There  were  several  other  cases  of  personal  of  other 
injury,  where  an  appeal  was  the  usual  mode  of  prose-  appeals. 
cution.  One  of  these  was  de  pace  et  plagis,  as  they  called  it.  The 
form  of  this  appeal  was,  A.  appellat  B.  quod  such  a  day,  sicutfuit 
in  pace  domini  regis  in  such  a  place,  venit  idem  B.  cum  vi  sua,  et 
contra  pacem  domini  regis  infelonid,  et  assultu  premeditato  fecit  ei 
insultum,  et  quandam  plagam  ei  fecit  in  such  a  part,  with  such  a 
sort  of  arms  ;  et  quod  hoc  fecit  nequiter,  et  infelonid,  offert  probare 
versus  eum  per  corpus  suum,  &c.,  as  in  the  before-mentioned  appeal. 
To  this  the  appellee  made  his  defence:  Et  B.  venit,  et  defendit 
pacem  domini  regis  infractam,  et  feloniam,  et  plagam,  et  quicquid 
est  contra  pacem  domini  regis,  and  so  on,  denying  the  whole  appeal 
per  corpus  suum  secundum  quod  curia  consideraverit.  In  this 
there  might  be  the  same  general  exceptions  made,  as  were  stated 
in  case  of  homicide  ;  as,  that  suit  was  not  made  before  the  sheriff 
and  coroners,  and  the  like.  The  appellee  might  have  his  option, 
whether  to  defend  hinlself  per  corpus  or  per  patriam,  except  in 
some  few  cases,  where  the  trial  by  duel  was  not  allowed ;  as,  if  it 
was  not  a  plaga,  but  only  a  bruise ;  and  for  that  purpose  the  party 
was  to  be  inspected  and  examined ;  for  if  it  was  not  a  plaga,  it  was 
only  a  trespass,  and  no  felony.3  In  like  manner,  if  it  was  not  laid 
armis  molutis,  but  if  it  was  done  by  a  stone  or  stick,  in  this  appeal, 
as  well  as  in  that  of  homicide,  as  we  before  observed,  they  could 
not  decide  it  by  duel ;  for  these  weapons,  says  Bracton,  made  only 
a  bruise,  and  not  a,  plaga,  or  wound.* 

Another  appeal  for  a  personal  injury,  more  aggravated  than  the 
foregoing,  was  that  de  plagis  et  mahemio  ;  which  appeal  was  stated' 
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much  in  the  words  of  the  former :  A.  appellat  B.  qudd  cUm  esset  in 
pace  domini  regis  in  such  a  place,  &c.,  venit  idem  B.  cwm  vi  svd,  et 
in-/elonid  et  assultu  premeditato,  &c.,  as  in  the  former,  et  fecit  ei 
quandam  plagam  in  capite,  ita  qudd  mahemiatus  est ;  et  qudd  hoc 
fecit  nequiter  et  in  felonid,  offert  probare  versus  eum,  sicut  homo 
mahemiatus,  prout  cwria  dom.  regis  consideraverit :  and  the  defence, 
Et  B.  venit,  et  defendit,  &C.  The  first  step  to  be  taken  was  for  the 
jflstices  to  inspect-the  wound,  to  see  if  it  was  a  mayhem  ;  and  if  it 
was,  the  appellee  was  constrained  to  defend  himself  by  the  country ; 
for  it  would  be  a  double  injury  to  oblige  the  appellor  to -engage  in 
the  duel.  A  mayhem  was  defined  to  be,  when  a  man  was  rendered, 
in  any  part  of  his  body,  unfit  for  fight ;  as  if  a  bone  was  extracted 
from  the  head ;  if  any  bone  whatsoever  was  broken ;  or  the  foot, 
hand,  or  finger,  or  joint  of  the  foot  or  hand,  or  any  other  member 
was  cut  off ;  or  if  the  sinews  or  any  member  were  contracted,  or 
the  fingers  crooked,  by  a  wound ;  if  an  eye  was  beat  out ;  in  short, 
if  any  hurt  was  done  to  a  man's  body  that  rendered  him  less  able 
to  defend  himself.  Bracton  thought,  that  breaking  out  the  teeth 
was  a  mayhem,  if  they  were  the  front  teeth,  because  it  disabled,  in 
some  measure,  from  fighting ;  but  not  so  of  the  others.  Castration 
was  a  mayhem,  though  an  injury  out  of  sight,  and  causing  no  out- 
ward disfiguring.  There  were  some  mayhems  which  were  not  a 
bar  to  the  appellor  engaging  in  the  duel ;  as  where  an  ear  or  a  nose 
was  cut  off ;  this,  though  a  disfiguring,  not  being  such  as  would 
disable  him  from  sustaining  the  duel.  There  lay  in  this  appeal 
the  same  objections  concerning  the  wounding  and  weapons,  as  in 
the  former.! 

The  next  appeal,  grounded  upon  a  personal  injury,  is  what  they 
call  de  pace  et  imprisonamento ;  which  was,  where  a  free  man  '<Na& 
taken  and  imprisoned  against  the  king's  peace.  The  words  of  the 
appeal  were,  A.  appellat  B.  qudd  sicut  fait  in  pace  domini  regis, 
<fcc,,  venit  idem  B.  cum  vi  sua  contrap  acem,  (fee,  et  duxit  eum  to 
such  a  place,  &c.,  et  in  prisona  ibi  evm,  tenuit,  &c.,  donee  deliberatits 
fuit  per  ballivum  domini  regis ;  et  quod  hoc  fecit  nequiter,  et  in 
felonia,  offert,  <fcc.  The  defence  was,  Et  B.  venit,  et  defendit  vim, 
et  in^uriam,  et  pacem  domini  regis  infractam,  et  captionem,  et 
imprisonamentum,  &c.  To  this  appeal  might  be  taken  the  like 
exceptions  as  to  the  former.  The  appellee  might  justify  taking 
him  as  his  villein  nativus,  and  might  produce  his  relations  to  prove 
him  such.  The  principal  issue  might  be  tried,  as  in  the  other 
appeals,  per  corpus  or  per  patriam. 

In  an  appeal,  says  Eracton,  de  pace  et  plagis,  and  in  this  de  pace 
et  imprisonamento,  they  might  proceed  civilly,  notwithstanding  the 
fact  was  criminal,  and  make  the  complaint  as  for  an  injury,  with- 
out charging  it  feloniously ;  qudd  B.  imprisonavit  A.  contra  pacem 
domini  regis :  and  so,  if  in  the  county,  contra  pacem  vicecomitis ; 
if  in  an  inferior  court,  contra  pacem  of  the  lordl!    If  it  was  laid  as 
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an  injury  in  this  manner,  it  would  not  be  followed  with  any  corporal 
pain,  but  only  a  pecuniary  fine,  by  way  of  damages ;  but  when  it 
was  prosecuted  as  a  felony,  these  offences,  as  well  as  the  others, 
produced  a  judgment  of  life  and  limb.i  It  should  seem,  that  an 
appeal,  laid  in  this  way,  would  become  what  we  should  now  call  an 
action  of  trespass. 

Before  we  take  leave  of  imprisonment,  it  may  be  proper  to  men- 
tion a  more  speedy  redress,  in  cases  of  imprisonment,  than  an 
appeal.  This  might  be  resorted  to,  not  only  where  a  private  per- 
son imprisoned  or  put  restraint  upon  another,  without  any  show  ot 
authority,  but  also  where  officers  of  justice,  under  colour  of  process, 
caused  persons  to  be  put  in  confinement.  It  was  from  this  latter 
case  that  the  writ  de  homine  replegiando  took  its  name,  and  to  this 
it  was  more  peculiarly  adapted ;  for,  in  the  former  instance,  it  was 
most  probable  a  person  would  use  that  power,  which  the  law 
allowed,  of  recovering  his  liberty  by  force,  or  whatever  means  fell 
in  his  way.  The  writ  was  directed  to  the  sheriff,  as  follows : — 
PrcBcipimus  tibi,  quod  justl,  et  sine  dilatione  replegiari  facias  A. 
quern  B.  cepit  et  captum  detinet ;  nisi  captus  sit  per  spedale  prcecep- 
tum  nostrum,  ml  capitalis  justitiarii  nostri,  vel  pro  morte  homimis, 
vel  forestd  nostra,  vel  pro  aliquo  alio  recto,  quare  secundum  legem 
Anglicenonsit  replegiandus,  ne  amplius,<Ssc.,  pro  defectu  justitice, 
&c.,  teste,  <fec.2  A  man,  therefore,  who  was  taken  and  detained  un- 
lawfully, was  to  be  discharged  upon  pledges  being  given,  as  in  the 
case  of  goods  taken  for  a  distress. 

To  these  remedies  by  way  of  redress,  or  punishment  when  an 
injury  had  been  done  to  a  man's  person,  it  may  be  added,  that  the 
law  held  out  a  protection,  by  way  of  security  and  prevention,  to 
those  who  apprehended  any  danger  of  that  sort.  Thus  a  man  might 
pray  the  king's  peace  in  court  against  any  particular  person ;  and 
if  such  person  should,  after  that,  do  anything^  in  breach  of  such 
peace,  he  incurred  the  penalty  of  the  court's  displeasure,  and  was 
accordingly  in  misericordid.^ 

There  now  remain  only  four  more  appeals  to  be  explained ;  that 
de  pace  et  roberid;  that  de  combustione  domorum;  that  de  raptu 
virginum;  and  lastly,  that  de/5trfo. 

The  appeal  of  robbery  was  in  this  way  :  A.  appellat  B.  quod  sicut 
fait  in  pace  domini  regis,  &c.,  venit  idem  B.  cum  vi  sud,,  et  nequiter 
et  in  felonid,  et  contra  pacem  domini  regis,  et  in  roberid  abstulit  ei, 
&c.,  naming  the  thing  taken,  its  quality,  quantity,  price,  weight, 
number,  colour,  and  the  like.  Sometimes  there  was  contained  in 
this  appeal  a  charge  of  wounding,  mayhem,  or  imprisonment.  The 
conclusion  was,  as  in  the  other  appeals,  et  quod  hoc  fecit  nequiter  et 
in  felonid,  &c.  Then  b^un  the  defence.  Et  B.yenit,  et  defendit 
pacem,  et  feloniam,  &c.  A  person  might  have  this  appeal  for  the 
goods  of  another  which  were  then  in  his  keeping,  but  he  was  to 
state  such  circumstance  specially:   Abstulit  ei  decem  aureos,  de 
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denariis  domini  sui,  quos  hahuit  in  custodia  sud,  et  unde  ipse  in- 
travit  in  solutionem  erga  dominum  suum,  &c.  The  punishment  of 
robbery  depended  upon  the  nature  of  the  crime ;  it  was  sometimes 
punished  with  loss  of  life,  and  sometimes  with  loss  of  limb.i  The 
felonies  of  this  time  were  punished  variously,  according  .to  the 
circumstances  of  the  case,  by  death  or  mutilation ;  and  hence  it 
vjas,  that  judgment  of  life  and  limb  signified  in  after  times  the  same 
as  judgment  of  felony. 

All  burning  of  other  persons'  houses,  if  done  nequiter  et  infelonid, 
as  on  account  of  any  malice,  or  animosity,  or  for  sake  of  plunder, 
was  punished  capitally.  The  appeal  was  in  these  words :  A.  appellat 
B.  quod  ciim  ipse  esset  in  pace,  &c.,  venit  idem  B.  nequiter  et  in 
felonid,  &c.,  ubiipse  A.  inferfuit  et  vvdit,  et  ignem  apposuit domibus 
suis,  et  eas  combussit,  et  de  catallis,  &c.,  in  roberid  contra  pacem, 
<&c.,  asportavit,  &c.,  to  which  the  appellee  made  his  defence,  and  the 
proceeding  was  the  same  as  in  other  appeals.  2 

The  appeal  de  raptu  wirginuvi,  as  it  is  called  by  Bracton,  was 
not  confined  to  those  only  who  were  literally  such,  but  was  a  remedy 
in  all  cases  where  a  woman  had  been  m  oppressa.  The  punishment 
of  this  crime  was  membrum  pro  membro,  according  to  Bracton ; 
corruptor  puniatur  in  eo  in  quo  deliquit;  oculos  igitur  axnittat, 
propter  aspectum  decoris,  quo  virginem  concupivit;  amittat  et  testis 
culos,  qui  calorem  stupri  induaierunt.  This  was  not  always  the 
punishment ;  but  it  was  varied  according  to  the  character  of  the 
woman.  It  was  sometimes  greater,  sometimes  less ;  and  depended 
on  the  woman  being  married,  or  a  widow  living  in  reputation,  a  nun, 
a  matron,  a  lawful  concubine,  or  one  living  in  prostitution ;  for 
even  these  were  under  the  protection  of  the  king's  peace.  In  former 
times,  the  corruptors  of  virgins  used  to  be  hanged ;  but  the  punish- 
ment was  now  reduced  to  the  above  pain,  loss  of  limb,  and  other 
corporal  punishments,  and  such  offenders  were  never  punished  with 
death.3 

An  appeal  of  rape  was  to  be  commenced  and  conducted  like 
others.  The  words  of  appeal  were  these :  A.  fosmina  B.  appellat 
C.-  quod  sicut  esset  in,  &c.,  venit  idem  0.  cum  vi  sud,  et  nequiter  et 
contra  pacem  domini  regis  corvcuhuit  cum  ed,  et  ahstulit  ei  pucilla- 
gium  suum,  et  earn  detinuit  secum  per  tot  nodes,  setting  forth  the 
circumstances  of  the  fact ;  and  concluding,  qudd  hoc,  &c.,  offert 
probare,  &c.,  as  in  other  cases.  Then  followed  the  defence :  Et  0. 
venit,  et  defendit  feloniam,  et  pacem,  et  raptum,  <fcc.*  It  was  an 
exception  to  this,  as  to  oiher  appeals,  that  there  was  not  sufficient 
suit  made;  with  others  r.rising  from  the  circumstances  peculiar  to 
this  crime.  The  party  u'iglit  deny  that  she  amisit  pucillagium; 
which  would  be  ttied  by  inspection  of  four  legates  foemince.  He 
might  say,  that  she  had  before  been  his  mistress ;  that  it  was  with 
her  consent ;  and  he  might  put  himself  on  the  country  to  try  it.  He 
might  except  that  there  was  no  mention  in  the  appeal  depucillagio. 
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As  to  the  marriage  of  the  parties  after  conviction,  that  was  to  be 
quite  voluntary  on  the  part  of  the  woman,  though  it  was  a  sort  of 
necessity  in  the  man,  in  order  to  save  the  pains  of  the  law.i  An 
appeal  against  those  guilty  of  force,  in  this  crime,  might  be  thus : 
Quod  tenuit  earn,  dum  idem  B.  ahstulit  ei  pucillagium  suum,  or 
fuit  in  consilio  et  auxilio? 

There  were  only  two  cases  where  a  woman  could  bring  an  appeal : 
one  was  this,  de  raptu;  the  other  was,  de  morte  viri  sui  inter, 
hrachia  sua  interfecfi.  In  the  latter  case,  the  appeal  was  always 
to  charge  the  offence  in  that  special  way :  occidit  ijpsum  B.  virum 
suum  inter  hracia  sua,  &c.^ 

In  all  the  foregoing  appeals  it  has  been  supposed,  that  the 
appellee  was  either  in  custody,  or  at  least  was  forthcoming  at  the 
trial.  When  it  was  not  so,  there  issued  a  writ  of  attachment. 
This,  in  case  of  homicide,  was,  Si  te  fecerit,  &g.,  tunc  attachiari 
facias  B.  per  corpus  suum :  if  in  any  other  of  the  before-mentioned 
crimes,  it  was  only.  Si  te,  &c.,  pone  pervadium  et  salvos  plegios. 
Any  of  the  before-mentioned  appeals  might  be  removed  from  before 
the  justices  itinerant  (to  whom  it  was  the  course  for  the  parties  to 
have  a  day  given  by  the  county)  into  the  court  coram  nobis,  velj'vs- 
titiariis  nostris  apud  Westmonasterium ;  for  which  purpose,  a  writ 
of  venire  facias  appellum  would  issue,  containing  in  it  likewise  a 
pons  per  vadium  et  salvos  plegios  against  the  appellee.  If  he  did 
not  appear  upon  any  of  these  attachments,  another  writ  issued, 
quod  facias  interrogari  de  comitatu  in  comitatum,  till  he  was  out- 
lawed, at  the  king's  suit.*  The  above  process  of  attachment  was 
likewise  the  course  if  the  appeal  had  been  begun  in  the  first 
instance,  as  it  might  have  been,  coram  ipso  rege,  vel  justitiariis  suis 
de  banco.  Did  any  contest  arise  about  the  agreement  between  the 
appeal  made  in  the  county  and  that  in  the  superior  court,  there 
issued  a  recordari  facias  to  the  county,  to  enable  the  justices  to 
compare  them.5 

Among  other  offences  we  must  not  omit  theft,  which,  since  the 
time  of  Glanville,^  had  become  one  of  the  pleas  of  the  crown. 
There  lay  an  appeal  of  this  offence  not  only  in  the  king's  great 
court,  but  also  in  the  county  court,  court  baron,  and  others.  As 
this  seems  to  be  in  violation  of  the  prohibition  of  Magna  GJiarta, 
it  must  be  considered  what  sorts  of  theft  were  held  to  be  out  of  the 
meaning  of  that  act.  Theft  was  either  manifest  or  not  manifest. 
The  latter  was,  when  a  person  was  suspected  of  theft  per  famam 
patriae,  and  where  there  were  strong  presumptions  appearing 
against  him ;  of  this  kind  of  theft,  none  could  hold  plea  but  only 
the  king  in  his  own  courts.  But  of  manifest  theft,  which  was  when 
the  offender  was  taken  with  the  thing  upon  him,  and  was  ca,lled 
handhdbende  and  hacherende;  of  this  several  inferior  courts  might 
hold  plea.'' 
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The  jurisdiction  and  judicature  of  these  inferior  courts  was  termed 
by  some  very  barbarous  names.  Lords  of  franchises  had  cognizance 
of  crimes  under  the  titles  of  8ok  et  Sak,  Tol  et  Team,  Infangetfief 
et  Utfangethef.  Infangethef  was,  when  a  thief  was  taken  with  the 
thing  stolen  upon  him  {with  the  manour,  as  it  has  since  been 
termed)  within  the  lord's  land,  being  himself  one  of  the  lord's 
tenants.  Utfangethef  was,  when  a  stranger  was  so  taken.  Thus, 
these  authorities  to  judge  of  theft  were  entirely  local,  the  lord 
having  no  power  to  pursue  his  own  tenants  out  of  his  jurisdiction, 
but  yet  enjoying  a  right  to  question  strangers,  when  they  accident- 
ally came  within  it,  under  particular  circumstances  of  guilt.  Where 
the  thief  was  not  taken  with  the  manour,  then  it  belonged  only  to 
the  king's  court  to  inquire  thereof.^ 

Theft  is  defined  by  Bracton  to  be,  contrectatio  rei  alienee  fravdu- 

of  +h  ft  lenta,  cum  animo  fwrandi,  invito  ilk)  domino,  cujus 
res  ilia  fuerit.  The  words  of  appeal  were,  Quod  in 
felonid,  et  furtive,  et  in  latrocinio,  et  contra  pacem  domini  regis 
cepit  rem  illam,  et  furtive  abduxit  earn;  et  qudd  hoc  fecit  furtivi, 
et  in  felonid,,  offert,  &c.  To  this  the  appellee  answered,  and 
defended  the  felony  and  larceny,  either  per  corpus  or  per  patriam. 
If  he  chose  the  former,  they  proceeded  as  in  other  cases :  if  the 
latter,  he  might  state  many  things  in  his  defence.  2  He  might  say, 
the  thing  supposed  to  be  stolen  was  his  own,  and  show  the  reason 
thereof ;  as  if  it  was  a  horse,  he  might  say  it  was  foaled  by  one  of 
his  mares,  and  that  he  bred  it ;  and  if  this  was  testified  by  the 
country,  he  was  set  at  liberty,  unless  the  appellor  could  show  by 
the  country  and  the  vicinage,  and  by  some  other  certain  proofs, 
that  it  was  his  foal,  and  he  bred  it  up ;  and  when  a  secta  was  thus 
produced  on  both  sides,  that  was  preferred  which  was  the  greater 
and  more  deserving  of  credit.  But  if  both  sides  were  upon  an 
equality  as  to  their  secta  and  testimony,  then  other  credible  persons 
were  to  be  called  out  of  the  neighbourhood,  who  were  not  connected 
with  either  of  the  parties ;  and  for  whomsoever  they  agreed,  he  was 
adjudged  to  be  in  the  right,  and  so  the  matter  was  decided.  If 
the  defendant  said  he  bought  it,  or  that  it  was  given  him,  then 
he  was  to  call  the  seller  or  giver  to  warrant  it.  They  then  pro- 
ceeded as  in  cases  of  vouching  to  warranty  in  civil  suits.  The 
warrantor,  if  he  appeared,  either  entered  into  the  warranty,  or 
denied  his  being  bound  to  warrant ;  and  in  that  case,  the  appellee 
was  to  prove  it  against  him  per  corpus,  and  so  it  was  decided  by 
duel.  If  the  warrantor  entered  into  the  warranty,  then  the  appeal 
went  on  between  the  appellor  and  him,  and  the  appellee  was  dis- 
charged. The  warrantor  might  vouch  over,  and  so  on.  If  the 
warrantor  did  not  appear,  there  issued  not  a  summons,  but  a  venire 
facias. 

If  the  thing  stolen  was  bought,  and  the  buyer  had  no  warrantor 
to  vouch,  there  was  a  distinction  between  buying  privately  and 
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publicly  in  a  fair  or  market,  in  the  presence  of  the  officers  of  the 
market,  where  a  toll  was  paid;  for,  in  such  case,  the  appellee, 
upon  restoring  the  thing  without  receiving  back  the  price,  would 
be  discharged  from  the  appeal.^  It  sometimes  happened  that 
sturdy  fellows,  who  were  best  suited  to  this  kind  of  decision,  were 
hired  to  warrant :  if  this  appeared' to  the  justices,  they  might  direct 
it  to  be  inquired  of  per  patriam,  and  such  champion  was  to  have 
his  foot  and  fist  cut  off.  The  punishment  of  theft  depended  on 
the  value  of  the  thing  taken.  No  Christian  man,  says  Bj-acton,  is 
to  lose  his  life  for  a  small  theft.  However,  he  does  not  specify  the 
degree  of  value  which  made  the  distinction,  as  now,  between  grand 
and  petty  larceny,  he  only  says  that  a  thief  convict  was,  according 
to  the  value  of  the  thing,  either  to  die,  or  to  abjure  the  realm,  or 
country,  or  county,  city,  borough,  or  vill ;  or  he  was  to  he  fustigatus, 
and  then  discharged. 

It  was  generally  held  that  a  wife  should  not  be  charged  ex  facto 
viri,  because,  being  supposed  to  be  under  his  power  and  control, 
the  law,  in  tenderness,  would  not  make  her  answerable  for  a  parti- 
cipation primS,  facie  in  the  fact  with  her  husband.  Yet  if  she 
evidently  appeared  to  make  herself  an  assistant  in  the  felony,  as  if 
the  thing  was  found  in  her  own  separate  custody,  she  would  be 
considered  as  a  party  to  the  theft.  On  the  other  hand,  the  circum- 
stance of  property  found  in  possession  of  the  wife,  did  not  conclude 
the  husband  so  as  to  make  him  a  party.  Indeed  it  seemed  to 
depend  upon  nice  circumstances,  whether  a  wife  committing  felony 
together  with  her  husband,  should  be  considered  as  participating 
in  the  offence ;  and  whatever  privileges  were  allowed  the  wife,  no 
concubine,  nor  any  of  the  family,  could  claim  them.2  A  woman 
convict,  if  pregnant,  was  not  to  be  executed  till  she  was  delivered.^ 

Persons  convicted  of  a  felony  could  not  bring  an  appeal  against 
any  one.  The  law  pronounced  of  them  Jrangitur  ^ 
eorum  baculus,  meaning  that  they  were  disabled  from  ^™' 
deraigning  the  duel  in  proof  of  their  charge.  But  it  was  not  so  of 
a  probator  or  provor,  as  he  was  called ;  for  he,  though  he  confessed 
his  crime,  was  not  regularly  convicted  thereof ;  and  the  king  would 
grant  such  a  person  his  life,  upon  condition  that  he  would  contri- 
bute to  free  the  country  from  felons,  either  per  corpus,  per  patriam, 
or  per  ftcgam,  by  causing  them  to  fly.  A  man  who  had  thus  con- 
fessed his  crime,  was  to  appeal  others  as  accomplices  therein.  This 
sort  of  accusation  was  kept  under  some  check ;  for  if  the  person 
appealed  by  him  was  a  liege  man  to  some  one,  and  in  frankpledge, 
and  had  some  lord  who  would  vouch  for  him,  and  he  himself  was 
willing  to  put  himself  upon  the  country ;  if  he  was  delivered  and 
acquitted  by  that  country,  the  provor  was  to  be  condemned_  as  a 
liar  and  convict  felon.  But  if  the  person  appealed  was  in  no 
decenna,  nor  had  any  lord  to  own  him,  and  had  refused  to  put 
himself  upon  the  country,  as  he  appeared  on  the  same  suspicious 

'  Bract  151.  '  lUd.  151  b.  '  TWd. 


488  HENRY  III.  [chap.  yiii. 

footing  with  the  provor,  they  then  were  permitted  to  wage  the  duel. 
So,  again,  if  he  had  consented  to  put  himself  upon  the  country,  and 
the  country  had  declared  him  a  suspicious  person,  then,  likewise, 
the  duel  was  to  be  resorted  to. 

If  a  felon  confessed  his  offence  before  the  sheriff  and  coroners, 
and  became  a  provor,  and  still  continued,  when  before  the  justices, 
to  accuse  others,  he  was  to  bind  himself  to  convict  such  a  number  as 
he  named ;  and  upon  those  terms  his  life  was  granted  him.  None 
could  admit  a  man  to  become  a  provor  but  the  king,  as  none  but 
he  alone  could  pardon  the  pain  of  death.  The  judge  might  do 
this,  as  the  king's  representative  in  judicature,  either  by  his  own 
authority,  or  under  the  direction  of  a  special  writ  commanding 
him  so  to  do;l  in  either  case,  there  issued  process  of  attachment 
against  the  parties  appealed,  and  so  on  to  outlawry,  if  necessary. 

The  words  of  appeal  were :  A.  de  iV.  cognoscens  se  esse  latronem, 
appellat  B.  de  societate,  et  latrocinio ;  qudd  ipsi  simul  furati 
fuerunt,  dtc. :  2  to  which  the  appellee  answered,  Et  B.  venit,  et 
defendit  societatem,  et  latrocinium,  &c.  The  duel  was  waged,  and 
the  oath  taken  in  the  same  manner,  mutatis  mutandis,  as  in  other 
cases.  If  the  provor  vanquished  one,  he  was  to  go  on  with  the 
others.  Should  the  appellee  be  successful,  he  was  not  to  be  wholly 
discharged,  but,  on  account  of  the  suspicions  arising  from  the 
charge,  he  was  to  be  let  out  on  pledges,  unless  the  justices  saw  any 
particular  reason  for  committing  him  to  gaol,  as  if  he  was  indicted 
by  the  knights,  or  other  credible  persons.  In  the  former  case,  if  he 
could  not  find  pledges,  he  was  to  abjure  the  realm,  or  to  remain  in 
gaol  for  ever  \^  as  should  the  other  appealed  persons,  if  the  provor 
died  before  the  duel.  The  provor,  if  victorious,  was  to  have  his 
life  according  to  the  terms  on  which  it  was  promised,  but  was  to 
be  sent  out  of  the  realm,  even  though  he  offered  pledges  to  answer 
for  him.*  Thus  stood  the  law  concerning  provors ;  an  expedient 
in  the  prosecution  of  criminals,  founded  upon  the  loose  state  of  the 
police,  when  malefactors  were  suffered  to  associate  in  great  parties, 
and  could  not  be  easily  discovered  but  by  setting  them  one  against 
the  other  (a). 

We  have  hitherto  considered  only  the  higher  order  of  crimes, 
which  were  prosecuted  criminally,  and  produced  either  capital  pun- 
ishment, loss  of  limb,  or  banishment,  perpetual  or  temporary.  It 
follows  that  some  notice  should  be  taken  of  the  lesser  order  of 
crimes,  which  were  prosecuted  civilly.  Actions  founded  upon  in- 
juries, as  they  are  called  by  Bracton  (by  which  are  meant  actions 
of  trespass),  belonged,  as  well  as  the  former,  ad  coronam  regis, 
inasmuch  as  they  were^  contra  pacem  domini  regis.     Injuria  is 

(a)  These. actions  were  described  in  the  Mirror  as  "personal  actions,"  not  as  we 
should  now  use  the  term — meaning  actions  relating  to  personality — but  actions  for 
injuries,  corporeal  or  incorporeal,  to  the  person  :  being  thus  distinguished,  on  the 

X  Bract.  152.  2  Ibid.  152  b.  » Ibid.  153.  « Ibid.  153  b. 

!>  Aliqwmdo,  says  Bracton ;  they  sometimes  did,  and  sometimes  did  not  belong  ad 
coronam  regis. 
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defined  by  Bracton  to  signify  anything  quod  non  jure  fit.  Those 
injuries  of  which  we  are  now  going  to  speak,  were  followed  by  a 
pecuniary  penalty,  to  which,  according  to  the  nature  of  the  case, 
was  sometimes  added  imprisonment.  An  injury  was  not  only  when 
a  person  was  wounded,  beat,  or  struck,  but  also  when  any  slander 
was  _  spoken  of  him,  or  a  famosum  carmen  was  made  on  him. 
Again,  a  man  might  sustain  an  injury  not  only  in  his  own  person, 
but  in  the  persons  of  others  who  were  under  his  authority,  as  in 
those  of  a  wife  or  children.  But  though  a  man  might  have  an 
action  for  an  injury  to  his  wife,  she  could  not  have  one  for  an  injury 
done  to  him ;  for  though  the  wife  was  to  be  defended  by  the  hus- 
band,_  he  was  not  to  be  protected  by  her.  A  man  also  might  suffer 
an  injury  when  any  was  done  to  his  servant,  or  villein,  as  if  they 
were  any  way  beaten,i  and  his  honour  was  thereby  hurt,  or  any 
interruption  occasioned  to  his  affairs ;  for  otherwise  an  action  for 
beating  belonged  to  the  servant,  and  not  to  the  master.  An  action 
for  injury,  or,  as  it  may  be  more  properly  called,  an  action  of  tres- 
pass, lay  not  only  against  the  person  actually  striking,  but  against 
all  procurers  and  contrivers  thereof.  This  action  should  be  brought 
immediately,  for  if  the  injury  was  dissembled  for  any  time,  such 
delay  would  bar  the  party  of  his  action.  2 

Vetitum  namium,  or  the  detention  of  a  namium  (now  called  a 
distress),  was  a  subject  belonging  to  the  jurisdiction  of  ofvetuum 
the  king's  crown;  and  cognizance  thereof  was  rarely  namium. 
allowed  to  any  except  the  king  or  his  justices.  But  because  ques- 
tions of  distress  required  despatch,  on  account  of  the  nature  of  the 
subject  taken,  which  was  sometimes  living  animals,  a  special  juris- 
diction used  to  be  given  to  the  sheriff,  who,  in  this  instance,  did 
not  act  in  his  office  as  sheriff,  but  as  justitiarius  regis.  If  any 
one  claimed  a  franchise  to  hold  plea  de  vetito  namio,  it  was  ut  jus- 
titiarius regis,  by  special  grant.3  The  title  of  distress  is  passed 
over  by  Glanville,  with  a  bare  mention  of  the  writs  directed  to  the 
sheriff  commanding  him  to  make  deliverance.*  The  learning  upon 
this  subject  had,  since  his  time,  been  wrought  up  into  some  size 
and  system  ;  a  sketch  of  which,  as  it  now  stood,  it  may  be  very 
proper  to  give. 

The  questions  arising  in  this  ^lea  related  either  to  the  caption  or 
detention  against  gage  and  pledge.  The  caption  might  be  just  or 
unjust.  It  was  just  when  taken  for  a  service  detained  by  a  person 
who  acknowledged  it  to  be  due  ;  and  in  that  case  the  taker  might 
avow  the  taking;  but  if  the  things  justly  so  taken,  were  detained 

one  hand,  from  real  actions,  and,  on  the  other  hand,  from  what  the  Mirror  calls 
mixed  actions— that  is,  not  real,  nor  relating  to  the  person,  but  to  personality — as 
actions  of  debt,  contract,  trespass  to  property,  real  or  personal ;  detenue,  and  the 
like.  The  learned  author,  therefore,  is  in  error  in  supposing  that  this  class  of  actions 
embraced  all  actions  of  trespass ;  but  only  trespasses  to  the  person.  These  actions 
are  also  called  in  the  Mirror  personal  actions  venial,  because  supposed  to  be  against 
the  peace,  and  to  partake  of  the  nature  of  offences,  and  yet  not  criminal. 

1  Bract.  155.  '  Ibid.  155  b.  '  Ibid.  155  b.  *  Vide  ante,  vol,  1.  175. 
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against  gage  and  pledge,  after  security  was  offered  for  payment  of 
the  service,  and  all  arrears  (or  whatever  the  cause  might  be,  as 
damage  done,  some  trespass,  debt,  or  the  like),  then,  though  the 
caption  might  be  just,  the  detention  was  unjust.  If  the  lord 
defended  the  unjust  detention,  and  the  plaintiff  had  at  hand  his 
secta  (a),  who  all  agreed  in  testifying  in  support  of  the  fact,  then 
was  the  defendant  to  wage  his  law  duodecimd  manu;  and  if  he 
failed  in  so  doing,  he  was  in  mtsericordid  to  the  sheriff  (for  we  are 
now  speaking  of  this  proceeding  when  in  the  county),  and  was  to 
restore  to  the  plaintiff  the  damage  he  sustained  by  the  detention. 
Had  he  succeeded  in  making  his  law,  he  would  have  gone  quit ; 
the  cattle  would  be  returned  to  the  lord ;  the  plaintiff  would  be  in 
misericordid  (but  without  paying  damages) ;  and  must  satisfy  the 
lord  for  the  service  due. 

Had  the  question  been  upon  the  unjust  caption  ;  as  for  a  service 
which  the  plaintiff  disclaimed,  and  did  not  acknowledge  to  be  due, 
and  of  which  therefore  no  plea  could  be  held  without  the  king's 
writ ;  if  the  plaintiff  showed  by  a  sufficient  secta,  that  the  taking 
was  for  a  service  which  he  disclaimed ;  then,  as  this  was  a  point 
upon  the  right,  which  in  a  proper  proceeding  by  the  king's  writ 
might  come  to  be  decided  by  the  duel,  or  the  great  assize,  there  was 
an  end  of  the  suit  in  the  inferior  court,  and  resort  must  have  been 
made  to  the  writ  of  right.^  which  was  the  writ  that  was  after- 
wards called  a  writ  of  right  sur  disclaimer.^  If  the  lord  had 
seisin  per  manum  tenentis  of  the  service  for  which  the  distress  was 
taken,  and  upon  the  plaintiff's  denying  it,  this  was  certified  per 
patriam ;  the  plaintiff  was  in  misericordid,  and  he  was  to  return 
the  cattle  to  the  lord ;  for  in  this  case,  as  there  was  a  recent  seisin, 
they  could  not  possibly  come  to  the  duel,  or  the  great  assize.  But 
should  the  inquest  find  that  the  lord  had  not  seisin  per  manum 
tenentis,  then  he  was  to  be  in  misericordid;  the  plaintiff  was  to 
recover  his  damages ;  the  cattle  delivered  were  to  remain  in  his 

(a)  "  Secta"  were  suiters  of  the  court  prepared  to  testify  for  the  party.  It  is  said 
in  Fleta,  that  the  rule  which  required  the  party  to  produce  his  "  secta" — i.e. .  his  suit 
or  following  of  witnesses,  was  derived  from  the  clause  in  Magna  Charta  i  "  NuUus 
liber  homo  ponitur  ad  legem  nee  ad  juramentum,  per  simpUcem  loquelam,  sine  testi- 
buB  fidelibuB  ad  hoc  ductis  "  {Fleta,  137).  Whether  this  meant  witnesses  who  were  to 
be,  sworn  to  deBlare  the  truth,  or  were  to  be  examined  as  witnesses  before  the  jury,  is 
not  quite  clear ;  in  either  case  there  is  a  difficulty.  In  the  one  case,  the  parties  would 
appear  to  choose  the  jurors;  in  the  other  view,  jurors  upon  evidence  must  have 
already  arisen :  though,  indeed,  both  systems  could  be  united  ;  and  some  of  the  jurors 
testify  to  their  fellow  jurors  :  and  this  seems  indeed  to  have  been  the  system.  As  to 
compurgators,  they  clearly  were  produced  by  the  party  who  was  to  wage  his  law. 
That  was  the  origin  of  wager  of  law,  as  it  was  called — twelve  men  being  required, 
as  Lord  Coke  explained,  including  the  defendant,  because  every  trial  by  oompurgar 
tion  was  to  supersede  a  jury  (2  Inst.)  and  so  compurgators  were  equal  to  a  jury, 
including  the  defendant,  who  was  one  of  them.  Thus  the  defendant  himself  might 
be  one  of  the  compurgators,  and  thus  put  in  place  of  a  juror ;  and  there  does  not  seem 
any  difficulty  in  supposing  that  his  "suit"  were  examined,  as  witnesses  and  jm'ors  before 
the  other  jurors,  and  that  these  gave  their  verdict  on  the  testimony  of  the  others.— 
(  Vide  first  part).    This  seems  the  real  origin  of  trial  by  jury. 

1  Braet.  156.  '  0.  N.  B.  167. 
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hands ;  and  the  lord  had  no  redress  hut  some  writ  in  which  he 
might  try  the  right  by  the  duel,  or  the  great  assize.  In  like  man- 
ner, should  the  tenant  die,  and  the  heir  deny  the  service,  the  lord 
might  allege  against  him  a  recent  seisin  thereof  quasi  per  manurn 
tenentis,  if  he  had  seisin  thereof  a  year  and  day  before  the  tenant's 
death. 

Complaint  might  be  made  both  of  the  unjust  caption  and  deten- 
tion ;  and  when  the  complaint  was  of  this  sort,  and  the  defendant 
denied  both,  if  one  was  found  for  the  plaintiff  and  one  for  the  de- 
fendant, one  party  was  to  be  in  misericordid  as  to  one,  and  the 
other  in  misericordid  profalso  clamore,  as  to  the  other.  If  the  lord 
made  default  after  he  had  waged  his  law,  or  had  failed  in  his  en- 
deavour to  make  it,  the  cattle  were  to  be  delivered  to  the  plaintiff, 
whatever  might  be  the  event  of  the  suit. 

The  subject  of  replevin  and  distress  will  be  understood  better  if 
we  trace  it  from  its  commencement  through  all  its  stages.  When 
any  one  had  a  complaint  that  his  cattle  were  taken,  or  detained 
against  gage  and  pledge,  he  either  applied  for  a  writ  commanding 
the  sheriff  quod  replegiari  facias,  as  we  saw  in  Glanville's  time  ;i 
or  made  a  verbal  complaint  to  the  sheriff,  who,  upon  having 
security  de  prosequendo  properly  given,  would,  without  a  writ,  pro- 
ceed to  make  replevin.  The  manner  of  replevying  was  this :  The 
sheriff  went  in  person,  or  sent  one  of  his  officers,  to  the  place  where 
the  cattle  were  detained,  and  demanded  a  sight  of  them.  If  this 
was  denied  him,  or  ady  violence  was  done  to  prevent  it,  he  might 
immediately  raise  a  hue  and  cry,  and  apprehend  the  offenders,  as 
persons  who  acted  in  manifest  violation  of  the  king's  peace,  and  put 
them  in  prison.  If  he  could  not  find  the  cattle  to  make  deliverance 
of  them,  and  it  appeared  that  they  were  driven  away  ;  then,  if  the 
taker  had  any  land  and  chattels  in  the  county,  the  sheriff's  officer 
was  to  take  some  of  his  cattle  to  double  the  value,  and  detain  them 
till  the  distress  was  brought  back,  which,  in  after  times,  was  termed 
a  taking  in  withernam.  If  the  taker  had  no  land  or  chattels  within 
the  county,  as  the  sheriff's  power  could  reach  no  further,  recourse 
must  be  had  to  a  writ  of  attachment,  as  follows:  ^S**  A.  fecerit, 
&c.,  pons  per  vadium  et  salvos  plegios  B.  quod  ■sit  corum  justitiariis 
nostris  apud  Westmonasterium,  (&c.,  ostensums  quare  cepit  averia 
ipsius  in  comitatu,  cfec,  ubiidem,  B.  non  habet  terras  nee  tenementa, 
et  ipsa  fugavit  dprcedicto  comitata,  <fcc.,  usque  ad  comitatum  tuum 
in  fraudtm,  extra  potestatem  vicecomitis,  &c.,  et  ibidem  ea  detinet, 
contra  pacem  nostram,  ut  dicit,  dtc^ 

If  no  opposition  was  made  to  the  sheriff,  or  his  officer,  but  he 
was  suffered  to  have  a  sight  of  the  cattle,  he  was  immediately  to 
cause  them  to  be  delivered  to  the  complainant ;  and  then  he  gave  a 
day  to  both  parties,  to  appear  at  the  next  county,  that  the  taker 
(who  could  not  deny  the  taking  against  the  sheriff's  testimony,  he, 
in  this  case,  having  the  authority  of  a  record)  might  show  his 

1  Vide  ante,  vol.  i.  175.  "  Bract.  157. 
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taking  to  be  just ;  and  the  complainant,  that  it  was  unjust.  At  the 
day  appointed  in  the  county,  the  taker  could  have  no  essoin,  as  an 
unjust  taking  and  detention  against  gage  and  pledge  was  considered 
in  the  unfavourable  light  of  a  robbery,  and  was  held  to  be  against 
the  peace,  even  more  than  a  disseisin  was.  At  the  day,  the  taker 
was  to  state  his  reasons  for  the  caption. 

The  grounds  upon  which  a  justification  for  taking  cattle  might 
be  *rested  were  many.  It  was  very  common,  in  these  times,  to 
justify  under  the  judgment  of  the  lord's  court,  where  it  often  hap- 
pened there  had  been  some  compulsory  proceeding  to  recover  the 
duty  in  question.  Thus  the  taker  might  say,  that  juste  cepit,  and 
per  considerationem  curice  suce,  pro  servitio  quod  idem  qucerens,  et 
tenens  suus  ei  debuit,  et  ei  injuste  detinuit;  for  which  he  might 
vouch  his  court  to  warranty,  if  he  pleased,  and  deny  that  he 
detained  it  against  gage  and  pledge.  To  this  the  plaintiff  might 
reply,  quod  tile  injuste  cepit,  et  detinuit;  "  because,  being  sum- 
moned to  appear  in  the  defendant's  court  to  answer  for  certain 
services  and  customs  demanded  of  him,  he  there  said  he  owed  him 
no  services,  and  demanded  judgment,  if  he  was  to  be  put  to  answer 
without  the  king's  writ,  in  a  matter  that  touched  his  freehold  ;  and 
yet,  nevertheless,  the  defendant  took  his  cattle,  and  distrained  them 
for  a  service  which  he  did  not  admit  to  be  due,  and  when  he 
demanded  his  cattle,  he  refused  to  deliver  them ;"  et  de  hoc  pradu- 
cit  sectam,  which  was  to  consist  of  credible  persons,  who  were 
present  in  court. ^  If  they  agreed  in  maintaining  what  he  had  said, 
then  the  court  was  summoned  ;  and  if  that  agreed  with  the  secia, 
then  there  remained  nothing  but  to  inquire  whether  the  distress  was 
made  by  judgment  of  the  court,  or  by  the  lord's  o\vn  voluntary  act. 
If  the  former,  then  the  court  was  in  misericordid,  for  its  false 
judgment ;  if  the  latter,  then  the  lord  was  in  misericordid, ;  and  in 
both  cases  the  cattle  remained  with  the  person  to  whom  they  had 
been  delivered.  If  there  had  been  no  proceeding  in  the  lord's 
court,  and  he  justified  for  service  due,  then  they  proceeded  as  before 
mentioned,  observing  the  above  distinction,  where  the  service 
demanded  was  a  question  of  right,  and  where  of  recent  seisin.^ 

The  defendant  might  avow  the  taking  to  be  just,  because  he  had 
a  freehold  in  which  neither  the  plaintiff  nor  any  one  else  had  a  right 
of  common,  or  other  easement,  and  yet  the  plaintiff  had  put  his 
cattle  there  without  any  right,  and  therefore  he  took  them ;  though 
he  was  ready  to  restore  them,  if  the  plaintiff  would  abstain  from 
the  like  trespasses,  which  he  refused  to  do.  To  this  the  plaintiff 
might  reply,  that  the  taking  was  unjust,  because  he  had  a  right  to 
common  there,  which  he  was  ready  to  show  as  the  court  should 
direct ;  and  therefore  it  was,  that  he  would  not  find  pledges  to 
obtain  a  release  of  his  cattle.  When  the  suit  was  brought  to  this 
issue,  the  county  court  could  proceed  no  further  in  it,  and  the  cattle 
were  to  remain  with  the  person  to  whom  they  had  been  delivered. 
1  ride  ante.  '  Bract.  157  b. 
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If  the  plaintiff  still  persisted  in  exercising  the  right,  the  defendant, 
could  he  not  otherwise  defend  himself,  might  have  an  assize  of  free- 
hold, or  the  plaintiff  an  assize  of  common. 

The  defendant  might  say,  that  the  taking  was  just,  because  he 
found  them  damaged  feasant,  or  doing  damage  in  his  land,  and 
therefore  he  impounded  them,  as  by  the  law  and  custom  of  the 
realm  he  might  do,  till  satisfaction  was  made  him  ;  that  the  plain- 
tiff would  not  make  satisfaction,  nor  give  security  for  it ;  nor  did  he 
demand  them  upon  gage  and  pledge ;  or,  if  he  did,  they  were 
tendered  to  him :  and  of  all  this  the  defendant  was  to  produce  his 
secta.  If  the  plaintiff  meant  to  deny  the  whole,  he  was  to  defend 
it  (for  so  Bracton  expresses  himself,  as  if  he  considered  the  plain- 
tiff, in  this  situation,  in  the  light  of  a  defendant)  per  legem.  If  he 
meant  to  reply  to  any  particular  parts  of  the  defendant's  answer  ;  as, 
that  though  they  were  taken  lawfully  by  the  defendant,  yet  they 
were  detained  unjustly  against  gage  and  pledge,  for  he  came  with 
other  credible  persons  to  the  defendant,  and  offered  to  make 
amends,  which  he  refused,  and  still  detained  the  cattle  ;  then,  in 
either  of  these  cases,  he  was  to  produce  a  sufficient  secta  :  and  if 
the  defendant  meant  to  deny  the  whole  of  the  reply,  he  was  to  wage 
his  law ;  so  that  then  law  would  be  waged  on  both  sides.  If  the 
plaintiff  denied  that  any  damage  was  done,  or  that  any  was  shown 
to  him  when  he  tendered  amends,  then  the  defendant  was  to  pro- 
duce a  secta,  to  prove  that  he  took  them  damage  feasant.^  Where 
a  defendant  justified  for  service  due,  if  the  plaintiff  said  there  was 
nothing  in  arrear,  and  produced  a  sufficient  secta  to  prove  it,  the 
taking  being  thus  proved  unjust,  the  defendant  could  not  defend 
himself  per  legem.^ 

If  a  servant  had  taken  cattle  in  the  absence  of  his  lord,  and, 
when  they  were  afterwards  demanded  of  the  lord,  he  refused  to 
deliver  them  upon  gage  and  pledge,  then  they  were  both  liable,  the 
one  for  the  caption,  the  other  for  the  detention ;  and  if  he  avowed 
the  caption,  this  did  not  free  the  servant,  but  both  of  them  became 
answerable  for  the  servant's  act.^  When  the  cattle  had  been  once 
delivered  by  the  judgment  of  the  county  court,  they  were  not  to  be 
taken  for  the  same  cause,  till  the  suit  was  determined  ;  and  if  any 
should  presume  to  take  them  again,  it  was  considered  as  a  breach 
of  the  peace,  and  there  issued  a  writ,  stating  specially  what  had 
been  done  therein,  and  commanding  the  sheriff,  qudd  habeas  eorum 
justitiariis  adprimam  assisam,  &c.,  corpus  ipsius  B.  ad  respond  de 
secundd.  captione,  &c.,  or  the  party  might  be  heavily  amerced  in  the 
sheriff's  court,  coram  te,  et  coram  custodibus  placitorum  coronce 
nostrce,  ut  castigatio  ilia  in  casu  consimili  aliis  timorem  tribuat 
delinquendi,  as  one  of  the  forms  of  this  writ  expresses  it.  This 
second  caption,  or,  as  it  was  afterwards  called,  recaption,^  as  well 

1  Bract  158.  '  Hid.  158  b.  Itdd. 

*  This  writ  of  Eeoaption  is  said  by  the  O.  N.  B.  to  be  by  the  Stat.  Marlt.  u.  iu.,  buf 
we  see  it  was  at  the  common  law. 
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as  the  first,  was  to  be  proved  by  examining  the  secia  produced  on 
both  sides.^ 

Sometimes  chattels  were  demanded  under  the  name  of  averia; 
as  where  any  one  had  begun  to  hedge,  or  raise  a  fence  upon  another's 
soil,  and  had  brought  a  cart,  horses,  and  tools  there  ;  if  these  were 
detained  against  gage  and  pledge,  the  question  might  be  brought 
into  the  county  court,  in  the  above  way.  But  here,  if  the  plaintiff 
said  the  haus  was  his  freehold,  the  jurisdiction  of  the  county  failed, 
and  recourse  must  be  had  to  an  assize  of  novel  disseisin ;  and  in 
the  meantime  the  things  were  to  be  returned.2 

Thus  have  we  travelled  through  the  learning  and  practice  of  the 
reign  of  Henry  III.  It  is  with  regret  that  we  must  here  take  leave 
of  an  author  who  has  been  our  constant  and  faithful  guide  through 
the  intricate  paths  of  this  long  pursuit.  From  the  time  we  are 
deserted  by  Bracton,  we  are  left  to  make  the  remainder  of  our  in- 
quiry with  such  information  as  can  be  collected  from  many  different 
sources.  Instead  of  having  the  whole  of  the  law  of  any  particular 
period  laid  open  to  our  view  in  a  systematical  manner,  we  must  be 
content,  except  in  a  very  few  instances,  to  pick  out  the  following 
part  of  our  narrative  from  statutes  and  records,  year-books,  and 
other  compilations. 

It  appears  from  the  investigation  which  we  have  just  been  mak- 
ing, that,  notwithstanding  the  civil  commotions  of  this  reign  might 
perhaps,  in  some  particular  cases,  interrupt  or  suspend  the  full 
execution  of  the  law,  the  learning  of  it  was  advanced  to  a  very  high 
degree.  The  great  pains  bestowed  by  Henry  II.  (a)  in  establishing 
our  law,  and  improving  the  administration  of  justice,  enabled  it  to 
take  deep  root,  and  support  itself  through  the  reigns  of  Kichard 
and  John,  though  not  assisted  by  any  particular  regard  from  those 

(a)  There  is  no  evidence  that  he  or  any  other  of  ttie  Korman  kings  took  any  interest 
at  all  in  the  law  or  in  the  administration  of  justice,  otherwise  than  as  a  source  of 
revenue  or  a  means  of  oppression ;  and  it  has  been  shown  elsewhere,  and  is  indeed 
suggested  by  the  author  himself  elsewhere  as  to  John,  that  the  only  interest  they 
took  in  the  subject  is  to  be  ascribed  to  those  motives.  All  the  improvements  in  the 
law  and  the  administration  of  justice  in  these  times  will  be  foimd  to  have  emanated 
from  the  able  men  vfho  were  appointed  to  the  office  of  chancellor  or  justiciary, 
especially  the  celebrated  Glanville.  The  justices  itinerant  were  sent  not  only  to  hear 
pleas  of  the  crown  and  common  pleas,  but  to  assess  "talliages"  upon  the  tenants  of 
the  king's  demesnes,  and  collect  fines  and  amercements  and  other  sources  of  revenue, 
and  their  executions  and  oppressions  were  often  so  infamous  and  intolerable,  that 
their  approach  was  dreaded ;  and  in  the  year  1261  (45  Hen.  III.),  we  find  fi-om  a  con- 
temporary chronicler  that  a  county  remonstrated  against  their  coming,  because  seven 
years  had  not  elapsed  since  their  last  visit  {Ang.-Sax.  Laws,  i.  495).  As  regards  the 
administration  of  justice  in  general,  in  this  age,  it  certainly  had  attained  a  certain 
degree  of  settlement  and  regularity.  Thus,  for  instance,  that  separation  of  the  law 
from  the  fact,  and  that  distinction  of  the  functions  of  the  jury  and  of  the  judges,  which 
form  the  foundation  (as  Sir  J.  Mackintosh  observes)  of  our  system,  had  become  well 
understood.  In  the  Placitorum  Abhreviatio  there  is  an  entry  in  the  6  Richard  I.,  that 
"subjudicibus  licet  contentio  fuit,  citrum  carta  proedicta  debet  tenere  versus  puerum 
que  infra  setatem"  (Plac.  Abr.  5  War.  temp.  Rich.  I.)  And  again,  in  the  fourth  year 
of  king  John,  the  jury,  upon  an  inquisition,  declare,  "  non  pertinet  ad  eos  de  jure  dis- 
cernere"  {Plac.  Abr.  40  ;  lAnc.  Temp.  4  Johan.)    "Veritas  habenda  est  in  juratore 

1  Bract.  159.  •  Ibid. 
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monarchs.  In  this  reign  it  had  acquired  a  stahility,  which  with- 
stood every  discouragement  and  check  from  the  turbulence  of  the 
times. 

The  study  of  the  civil  and  canon  law  had  contributed  to  further 
this  improvement,  and  to  furnish  considerable  accessions  both  of 
strength  and  ornament.  Those  two  laws,  besides  exciting  an 
emulation  in  the  professors  of  the  common  law  to  cultivate  their 
own  municipal  customs,  afforded  from  their  treasures  ample  means 
of  doing  it.  Much  was  borrowed  from  thence,  and  ingrafted  on  the 
original  stock  of  the  common  law.  But  the  manner  in  which  this 
was  done  is  very  remarkable.  Though  our  writs  and  records  are 
in  the  language  in  which  the  Koman  and  pontifical  jurisprudence 
were  written  and  taught,  there  is  not  in  either  the  least  mark  of  imi- 
tation ;  the  style  of  them  is  peculiarly  their  own  (a).    The  use  made 

justicia  efc  judicium  in  jndice.  Videtur  tamen  quod  aliquando  pertinet  judicium  ad 
juratores,  cum  dicere  debent  si  talis  disseisiyerit  talem  vel  non  disseisiverit ;  et  secun- 
dum hoe  videtur  judicium.  Sed  cum  ad  judicium  pertineat  justum  proferre  judicium 
et  reddere,  opportebit  eum  dUigenter  deliberare  et  examinare,  si  dicta  juratorum  in 
se  veritatem  oontineant,  et  si  eormn  justum  sit  judicium  vel  fatuum  "  {Bracton  de 
Legi3>us,  lib.  iv.  p.  187).  "  Item  sic  ad  justiciarum  pertinet  delegentissima  examinatio, 
ita  pertinet  ad  eum  justa  sententiae  prolatas  sed  ante  judicium  examinare  debet  fac- 
tum, et  dicta  juratorum,  ut  securfe  possit  procedere  ad  judicium"  (Ihid.)  So  the 
administration  of  justice  had  become  so  far  regular  that  an  order  of  advocates  was 
already  established.  Bracton  makes  express  mention  of  counsels,  pleaders,  and 
advocates  in  the  reign  of  Henry  III.  {De  Zegibus,  lib.  v.  fol.  412  a,  372  b).  And 
none  but  advocates  were  allowed  to  appear,  as  is  proved  by  an  entry  in  that  reign 
upon  the  rolls ;  "Abell.  de  Sancto  Martino  venit  et  narravit  pro  Episcopo :  et  non 
fuit  advocatus  :  Ideo  et  in  misericordia  oustodiatur"  (Plac.  Ahr.,  137  ;  Kane.  rot. 
22,  temp.  32  Hen.  III.).  But,  for  aU  this,  the  administration  of  justice  was  far 
from  being  as  yet  firmly  established  in  point  of  purity  or  impartiality,  and  it  was  still 
open  to  the  grossest  perversion  and  corruption,  arising  from  the  influence  either  of 
the  sovereign  or  powerful  persons,  insomuch  that  we  iind  repeatedly  in  this  reign  the 
barons  deemed  it  necessary  to  appoint  knights  to  go  round  with  the  itinerant  justices 
to  observe  and  report  how  they  administered  the  law.  An  admirable  illustration  of 
the  state  of  the  administration  of  justice  in  that  age  is  afforded  by  the  following  pas- 
sage from  one  of  the  chronicles.  The  chronicler  states  certain  injuries  which  the 
abbey  of  St  Albans  had  sustained  from  some  person  under  the  protection  of  one 
Mausel,  and  he  then  goes  on  thus  :  "  Nee  quicquam  juris  vel  ultionis  assistente  memo- 
rato  Johanne  Begis  lateribus  et  conciliis,  potuimus  obtinere.  Quinimo  metus  et  per- 
sua  sio  ipsius  Johannis  omnium  Justiciariorim  et  plaoitantium  advocatorum  (quos 
Banci  narratores  vulgariter  appellamus)  ora  penitus  obturavit,  ita,  ut  multo  totiens 
oportuit  Dom .  Willielmum  tunc  cellarium  (visum  scilicet  circumspectum  et  faciendum) 
Buum  sermonem  et  querelam  in  persona  propria  coram  Jueticiariis  imo  etiam  coram 
Kege  proponere.  Et  protestati  sunt  Justioiarii,  secretins  in  aure  dicti,  Dom.  Wil- 
lielmo  instillantes,  quod  duo  tunc  temporis  in  regno  dominabantur,  scilicet  comes 
Hicardus  et  Johannes  Mansel,  contr^  quos,  non  audebant  sententione  "  (Matt.  Far, 
Hist.,  p.  1077).     That  is  to  say,  that  they  durst  not  do  justice  against  them. 

(a)  It  is  conceived  that  this  is  an  error.  The  very  idea  of  such  fixed,  formal  requi- 
sites of  actions  is  evidently  borrowed  from  the  formulw  of  the  Roman  law.  Their 
whole  style,  in  their  severe  compressed  brevity,  is  evidently  framed  upon  those 
models,  and  in  many  instances  there  is  an  exact  conformity  even  in  expression. 
Take,  for  instance,  those  well  known  and  essential  words  of  the  writ  of  trespass  :  "  vi 
et  armis  ; "  they  are  evidently  borrowed  from  the  formula  founded  upon  the  Lex 
Julia  as  to  vi.  A  learned  author,  in  an  interesting  note  on  the  subject,  cites  from 
a  French  writer  some  instances  of  writs  jused  in  French  courts  in  order  to  show  a 
French  origin  for  the  system.  The  writs  cited,  however  diffuse  and  narrative  in 
their  style,  are  as  unlike  ours  as  possible,  and,  moreover,  were  evidently  only  French 
adaptations  of  the  Roman  usages.     Ours  adhered  far  more  closely  to  the  Roman 
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of  the  civil  and  canon  law  was  much  nobler  than  that  of  borrowing 
their  language.  To  enlarge  the  plan  and  scope  of  our  municipal 
customs  ;  to  settle  them  upon  principle ;  to  improve  the  course  of 
our  proceeding ;  to  give  consistency,  uniformity,  and  elegance  to 
the  whole  ;  these  were  the  objects  the  lawyers  of  those  days  had  in 
view :  and  to  further  them,  they  scrupled  not  to  make  a  free  use  of 
those  more  refined  systems.  Many  of  the  maxims  of  the  civil  law 
were  transplanted  into  ours  ;  its  rules  were  referred  to  as  parts  of 
our  own  customs ;  and  arguments  grounded  upon  the  principles  of 
that  jurisprudence  were  attended  to  as  a  sort  of  authority.  This 
was  more  particularly  so  in  what  related  to  personal  property; 
while  the  law  of  descent,  the  inquiry  per  /amam,  purgation,  wager 
of  law,  and  other  parts  of  our  j  udicial  proceedings,  seem  borrowed 
from  the  canonical  jurisprudence. 

A  considerable  accession  had  been  made  to  the  original  canon 
law  contained  in  the  Decretum  of  Gratian  by  the  publication  of  the 
decretals  of  Gregory  the  Ninth,  which  happened  during  this  reign. 
This  must  have  given  new  vogue  and  reputation  to  canonical 
studies  ;  and,  no  doubt,  encouraged  the  commentators  of  this  age 
to  pursue  their  inquiries,  in  that  way,  with  more  freedom.  The 
application  they  made,  whether  of  the  canon  or  civil  law,  in  treat- 
ing subjects  of  discussion  in  the  law  of  England,  is  visible  from  the 
account  just  given  from  Bracton.     To  consider  particularly,  how 

originals,  and  the  learned  writer  alluded  to  evidently  thought  that  our  writs  were  of 
Roman  origin,  for  he  thus  concludes  his  elaborate  note  on  the  subject :  "  One  of  the 
earliest  refinenaents  in  forensic  science  was  that  of  classifying  the  various  subjects  of 
litigation,  and  allotting  to  each  class  an  appropriate  formula  of  complaint,  or  claim — 
a  method  devised  with  a  view,  probably,  to  the  more  certain  definition  of  tlje  nature  of 
those  injuries  for  which  the  law  afforded  redress,  and  perhaps  also  to  save  the  trouble 
of  inventing  new  modes  of  expression  for  each  particular  case  of  wrong  as  it  arose. 
Whatever  the  object,  it  is  certain  that  such  was  the  practice  of  ancient  Rome,  and 
that  from  a  period  almost  as  early  as  the  formation  of  the  laws  of  the  Twelve  Tables 
{Dig.,  lib.  i.  tit.  2,  Cic.  pro  Sosc.  Com.,  c.  viii.) ;  and  so  severely  were  these  formulae 
observed,  that  any  deviation  from  them  was  fatal  to  the  cause.  This  strictness 
evidently  tended  to  injustice,  and  we  accordingly  find  that  it  was  banished  from  the 
Roman  law  by  Constantine,  who  abolished  the  judicial  formulae  {Quint.,  lib.  vii 
c.  iii.).  Yet  form  was  not  altogether  extirpated.  Certain  general  distributions  of  the 
subjects  of  litigation  were  recognised  under  the  title  of  actions,  and  considerable 
attention  continued  to  be  paid  to  the  frame  and  wording  of  the  complaint  {Just.,  lib. 
iv.  tit.  6).  When,  therefore,  we  find  the  rude  judicature  of  the  nations  who  were  in 
possession  of  Europe  at  the  fall  of  the  Roman  Empire  exhibiting,  at  a  very  remote 
period,  the  same  contrivance  of  fixed  judicial  formulse,  we  are  naturally  led  to  refer 
it  to  an  imitation  either  of  the  ancient  or  more  modern  system  of  their  predecessors  " 
{Stephens  on  Pleading,  note  2).  It  is  impossible  not  to  perceive  that  the  learned 
writer  was  of  opinion  that  our  writs  were  derived  from  the  Roman  law,  and  that  his 
opinion  was  correct.  They  were,  it  may  be  added,  issued  under  the  Romans  by  the 
prsetor,  and  ours  were  issued  by  the  chancellor.  So  the  whole  system  of  pleading  was 
derived  from  the  Roman  law.  Bracton  has  a  chapter  devoted  to  it,  headed  "  De  Ex- 
ceptionibus,''  a  phrase  borrowed  from  the  Pandects;  and  he  uses  the  phrase  "litis 
contestatio,"  which  is  taken  from  the  civil  law,  and  means,  in  substance,  an  issue. 
The  terms  used  in  pleading — "narratio,"  or*"  intentio,"  "exceptio,"  '' replioatio " — 
were  used  by  the  civilians  and  canonists  {Dig.,  lib.  xliv.  tit.  1,  s.  2  ;  Corv.  Jus.  Canon., 
lib.  iii.  tit.  32).  Thus  Bracton  says  :  "  Usque  ad  litem  contestatiouem,  scilicet  quous- 
que  fuerit  prsecise  responsum  intentioni  petentes,  et  ita  quod  tenens  se  posuerit  in 
assisum,"  &c.  (172,  a).  It  is  obvious  that  Bracton  had  the  right  idea  of  the  real  prac- 
tical object  of  pleading — viz.,  to  eliminate  and  define  the  real  point  in  dispute. 
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much  of  the  latter  is  indebted  to  those  two  systems,  either  for  its 
origin  or  improvement,  would  lead  us  into  a  larger  field  than  our 
present  design  could  allow.  It  seems  to  be  an  object  of  a  separate 
consideration  ;  and  might,  perhaps,  make  a  proper  appendage  to  a 
History  of  the  English  Law. 

The  Book  of  Feuds  was  published  during  this  king's  reign,  about 
the  year  1152;  and  the  particular  customs  of  Lombardyas  to  feuds 
began  to  be  the  standard  and  authority  to  other  nations,  on  account 
of  the  greater  refinement  with  which  that  kind  of  learning. had  been 
there  cultivated.  It  is  probable  that  compilation  was  Imown  here, 
but  it  does  not  appear  that  it  had  any  other  effect  than  infiuencing 
our  lawyers  to  study  their  own  tenures  with  more  diligence,  and 
work  up  the  learning  of  real  property  with  much  curious  matter  of 
a  simUar  kind.  Thus,  tenures  in  England  continued  a  peculiar 
species  of  feuds,  partaking  of  certain  original  qualities  in  common 
with  others,  but,  when  once  established  here,  growing  up  with  a 
strength  and  figure  entirely  their  own.  While  most  of  the  nations 
in  Europe  referred  to  the  Book  of  Feuds  as  the  grand  code  of  law 
by  which  to  correct  and  amend  the  imperfections  in  their  own 
tenures,  there  is  not  in  our  law-books  any  allusion  that  intimates 
the  existence  of  such  a  body  of  constitutions.  To  trace  out  the 
affinity  between  the  Law  of  Feuds  which  prevailed  with  us,  and 
that  which  governed  in  Lombardy  and  other  parts  of  the  continent 
inhabited  and  settled  by  the  German  invaders,  would  be  a  subject 
of  very  curious  inquiry ;  but  this  likewise,  for  the  reasons  before 
given,  must  be  passed  over  in  silence. 

As  study  was  encouraged,  and  the  learning  of  the  law  advanced, 
a  curious  anxiety  to  improve  imperceptibly  led  to  refinement.  The 
scholastic  logic  of  the  times  was  affected  by  all  persons  who  wished 
to  have  the  appearance  of  learning.  The  law,  a  disputatious 
science,  naturally  adopted  the  prevailing  fashion,  and  our  courts, 
like  our  universities,  were  filled  with  subtlety  of  argument  and 
captiousness  of  exception.  In  the  reign  of  Henry  III.  this  rage  of 
minute  refinement  had  infected  all  branches  of  the  law,  and  made 
almost  every  part  of  our  jurisprudence  in  the  highest  degree 
artificial  and  complex. 

Having  taken  a  view  of  the  law  as  it  stood  in  the  fiftieth  year  of 
this  reign,  it  follows  now  that  we  should  mention  the  statutes  made 
subsequent  to  that  period.  The  first  of  these  is  the  assisa  panis  et 
cervisicB,  made  in  51  Hen.  III.  stat.  1,  containing  many  provisions 
on  the  subject  from  which  it  is  entitled.  To  this  statute  another  of 
the  same  year,  entitled  judicium  pillorie,  may  be  considered  as 
supplemental.  In  the  same  year  follow  two  statutes  relating  to  the 
days  of  appearance  in  court,  which  deserve  more  par-  Die,  commu- 
ticular  notice.  The  first  is  entitled.  Dies  communes  nes  in  banco.- 
in  banco,  generally  in  all  real  actions ;  the  other  is  entitled,  Dies 
communes  in  banco  inplacito  dotis.  These  two  acts  afford  us  the 
first  opportunity  of  speaking  particularly  concerning  the  days  for 
return  of  writs,  and  continuance  of  proceedings,  in  term. 

2  I 
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We  have  already  seen  that  writs  were  returnahle  at  certain 
stated  days  in  different  seasons  of  the  year.i  These  returns,  or 
termini  ad  qiu)s,  when  they  fell  very  near  together,  collectively  con- 
stituted a- period  of  legal  business,  which  was  called  generally  ter- 
minus, or  term,  during  which  the  returns  were  seldom  more  than 
seven  or  eight  days  distant .  from  each  other.  It  has  not  yet 
appeared  that  any  precise  rule  was  settled,  by  which  a  writ  was 
required  to  be  returnable  at  any  one  of  these  stated  days  in  prefer- 
ence to  another.  Indeed,  in  the  early  times  of  our  law,  there  does 
seem  to  have  been  some  difference  between  the  length  of  time 
allowed  to  persons  summoned.  In  a  law  of  one  of  our  Saxon 
kings,  it  is  directed,  that  if  the  party  dwelt  one  county  off,  he 
should  have  one  week ;  if  two  counties,  two  weeks ;  and  so,  for 
every  county  a  week.^  The  same  is  laid  down  by  a  law  of 
Henry  I.,  with  a  restriction  not  to  go  beyond  the  fourth  week, 
uhicunque  fuerit  in  Anglid;  but  if  the  party  was  beyond  sea,  he 
might  have  six  weeks.3 

There  is  no  intimation,  either  in  Glanville  or  Bracton,  of  any 
such  rule  prevailing  in  their  times.  It  is  not,  however,  unlikely 
that  the  returns,  in  the  time  of  the  latter,  might  nearly  correspond 
with  the  scheme  laid  down  by  the  statute  of  dies  commwnes  in  banco. 
But  this  act  does  not  give  us  entire  satisfaction  on  that  head ;  for, 
being  only  a  direction  to  the  justices  in  banco  how  to  fix  the 
returns  of  process  which  they  issued  in  consequence  of  the  return 
of  some  other  writ,  we  are  still  uninformed  as 'to  the  rule  that 
governed  in  the  return  that  was  to  be  affixed  to  original  writs, 
These,  we  know,  might  be  obtained  in  the  office  of  the  chancery 
any  day  in  the  year.  Whether  they  were  made  returnable  at  the 
pleasure  of  the  clerks  who  penned  them,  or  at  the  option  of  the 
purchaser,  as  is  more  probable,  or  whether  a  certain  rule  subsisted 
in  the  chancery  office  on  this  head,  we  are  not  able  to  collect  (a). 
When  the  original  was  once  returned  in  banco,  the  rule  for  making 

(o)  It  appears  that  there  had  been  a  fixed  period  of  fifteen  days  substituted  for  the 
variable  period  formerly  allowed  for  appearance,  in  order  that  the  defendant  might 
know  when  he  was  bound  to  appear,  and  that  the  plaintiff  might  know  when  there 
was  a  default ;  and,  further  (as  appearance  in  that  age  was  personal),  that  certain 
days  were  appointed  for  returns  and  appearances,  for  the  convenience  of  the  court  and 
the  suitors.  In  the  Mirror  of  Justice  it  is  said  to  be  an  abuse  to  summon  men  without 
giving  them  reasonable  warning  upon  which  to  answer  (c.  v.  a.  6),  and  in  the  chapter 
describing  writs,  it  is  observable  that  no  return  day  is  mentioned.  In  another  article 
it  is  said  that  after  fifteen  days  no  default  should  be  allowable  (c.  v.  s.  10,  art.  eviii.), 
and  that  in  Alfred's  time  the  process  was  "  hasted  "  from  day  to  day — that  is,  that  it 
ran  on,  de  die  im  diem,  without  any  arbitrary  return-days.  The  original  practice,  no 
doubt,  was  to  allow  a  reasonable  time  for  appearance,  and  reckon  default,  if  there  was 
no  essoin  or  excuse,  upon  non-appearance,  on  the  lapse  of  that  time.  But  in  course 
of  time,  appearance  being  personal,  it  became  convenient  to  fix  specific  days  for  ap- 
pearances and  returns  to  writs,  as  otherwise  the  business  of  the  court  would  be  daily 
disturbed  by  appearances,  &c.  Thus  it  should  seem  that  fixed  return-days  were  an 
incident  of  personal  appearance,  and,  when  appearance  ceased  to  be  personal,  were 
only  an  inconvenience,  and  probably  would  have  disappeared,  but  for  the  tenacity  of 

'  Vidi  ante,  vol.  i.  191.  «  Leges  Etheld.  o.  93. 

'  I,eg.  Sen,  Prim.,  c.  141.    Vide  Spelm.  on  Terms,  s.  5,  ch.  6. 
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the  return  of  process  upon  it,  and  process  upon  that  process,  was 
as  follows. 

The  statute  of  communes  dies  in  banco  directs,  that  if  a  writ 
came  (according  to  the  language  of  those  times,  or,  as  we  should 
say  now,  was  returned)  in  octahis  of  St  Michael,  a  day  should  be 
given  (that  is,  the  writ  which  issued  upon  it  should  be  returnable, 
and  there  should  be  a  dies  dolus  partibus)  in  octahis  of  St  Hilary ; 
if  in  quindend  of  St  Michael,  day  should  be  given  in  quindend  of 
St  Hilary.  If  a  writ  came  in  three  weeks  of  St  Michael,  day  was 
to  be  given  in  crastino  Purificationis;  if  in  a  month  of  St  Michael, 
in  octahis  Fnrificationis ;  if  on  the  morrow  of  All  Souls,  in  quin- 
dend of  Easter ;  if  on  the  morrow  of  St  Martin,  in  three  weeks  of 
Easter ;  if  in  octahis  of  St  Martin,  in  a  mouth  of  Easter ;  if  in 
quindend  of  St  Martin,  in  five  weeks  of  Easter.  There  was  a 
special  day  given  in  crastino  Ascensionis,  which  countervails  (says 
the  act)  the  same  as  in  five  weeks  of  Easter.  If  a  writ  came  in 
octahis  of  St  Hilary,  day  was  to  be  given  in  octahis  of  the  Holy 
Trinity;  if  in  quindend  of  St  Hilary,  in  quindend  of  the  Holy 
Trinity,  and  sometimes  in  crastino  of  St  John  the  Baptist ;  if  on 
the  morrow  of  the  Purification,  in  crastino,  or  in  octahis  of  St  John 
the  Baptist;  if  in  octahis  of  the  Purification,  in  quindend  of  St 
John  the  Baptist ;  if  in  quivdend  of  Easter,  in  octahis  of  St  Michael ; 
if  in  three  weeks  of  Easter,  in  quindend  of  St  Michael ;  if  in  a 
month  of  Easter,  in  three  weeks  of  St  Michael ;  if  in  five  weeks  of 
Easter,  or  on  the  morrow  of  the  Ascension,  in  a  month  of  St 
Michael ;  if  in  octahis  of  the  Holy  Trinity,  on  the  morrow  of  All 
Souls ;  if  in  quindend  of  the  Holy  Trinity,  or  on  the  morrow  of  St 
John  the  Baptist,  on  the  morrow  of  St  Martin  ;  if  in  octahis  of  St 
John  the  Baptist,  in  octahis  of  St  Martin ;  if  in  quindend  of  St 
John  the  Baptist,  in  quindend  of  St  Martin.  Such  is  the  manner 
in  which  these  continuances  connected  one  term  with  another. 
The  returns  that  intervened  between  the  issue  and  return  of  a  writ 
were  generally  eight  or  nine,  and  the  space  of  time  about  five  or 
six  months.l 

If  the  process  in  any  of  the  many  actions  which  we  have  con- 
sidered in  the  course  of  this  reign  was  compared  with  this  scheme 
of  continuances,  we  should  then  see  what  a  length  of  time  must 
often  be  consumed  before  a  party  could  be  brought  into  court  {a). 

any  usage  once  established,  and  especially  sanctioned  by  statute.  And  the  ordinance 
under  consideration,  though  one  of  those  which  Hale  enumerates  as  not  a  statute  of 
record,  and  possibly  not  acts  of  parliament  at  all,  yet  obtained  in  use  as  such  (Hist. 
Com.  Law,  c.  vii.).  These  return-(JayB  were  modified  by  1  W.  i,  o.  Ixx.,  and  abolished 
by  the  Uniformity  of  Process  Act,  2  &  3  W.  4,  c.  xxxix. 

(a)  And  there  can  be  no  doubt  that  all  this  elaborate  system  of  process  had  been 
devised  by  astute  and  servile  lawyers  for  the  mere  purpose  of  creating  occasion  for 
further  fees  at  each  successive  stage  of  the  process.    For,  be  it  observed,  that  every 

1  How  these  differ  from  the  terms  in  former  times,  vide  ante,  vol.  i.  192.  It  appears, 
that  in  the  time  of  Glauville  there  were  the  tbree  following  returns  in  Easter  term— viz.. 
In  crastino  post  octabus  clausi  Paschw—a  crastino  octahis  cJausi  Paschae  m  qmndecim 
dies— a  clauso  Pasekce  in  quindecim  dies.  Glanv.  Ub.  1.  c.  6,  13, 15.  Vide  also  Spelm.' 
on  Terms. 
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We  shall  content  ourselves  with  one  example,  namely,  the  process 
in  a  personal  action,  as  given  by  Bracton.^  Suppose  a  summons 
in  a  personal  action  was  returnable  in  octdbis  Michaelis,  the  6th  of 
October,  the  process  of  attachment  issued  upon  that  would  be 
returnable  in  octahis  Hilarii,  the  20th  of  January.  If  the  party 
did  not  appear,  {here  issued  a  second  attachment  per  meliores 
plegios  returnable  in  octahis  Trinitatis,  the  19th  of  June.  If  he 
did  not  then  appear,  there  issued  a  writ  of  habeas  corpus  to  take 
the  body,  returnable  in  erastino  Animarum,  the  3d  of  November. 
Thus  ended  the  solennitas  attachiamentorum,  and  so  passed  away 
a  full  year  and  almost  one  month. 

If  the  sheriff  returned  upon  this  last  writ,  as  it  was  probable  he 
would,  non  est  inventus,  they  then  resorted  to  the  process  of  dis- 
tress, and  a  distringas  per  terras  et  catalla  would  issue,  returnable  in 
tres  septimanas  Paschce,  the  8th  of  May.  If  he  did  not  appear  to 
this,  there  issued  another  distringas,  returnable  in  quindend  Mi- 
chaelis, the  13th  of  October.  If  he  did  not  appear,  another  dis- 
tringas issued,  ne  quis  manum  apponat,  returnable  in  quindend 
Hilarii,  the  2'7th  of  January.  If  he  still  did  not  appear,  another 
writ  issued  for  a  caption  into  the  king's  hands,  returnable  in  quin- 
dend Trinitatis,  the  26th  of  June,  or  in  erastino  8ti.  Johannis 
Baptistce,  which  happens  sometimes  on  the  same  day.  And  here 
ended  the  distress  per  terras  et  catalla,  and  the  space  of  one 
year  and  more  than  seven  months ;  so  that  the  whole  of  this  pro- 
cess, from  the  return  of  the  summons  to  the  return  of  the  last 
distringas,  would  continue  two'  years  and  more  than  eight 
months. 

This  is  the  utmost  length  to  which  the  above  process  might  be 
extended  if  no  essoin  was  cast ;  but  if  any  essoins  intervened,  and 
they  were  managed  with  dexterity,  particularly  if  the  parties  could 
essoin  simul  et  vicissim,  the  appearance  in  court  might  be  still 
further  protracted.  Delays  were  not  at  an  end,  even  after  appear- 
ance. In  real  actions,  we  have  seen  how  frequent  occasion  there 
was  for  summons  and  resummons,  upon  all  which  essoins  might  be 
cast.  In  all  actions,  whether  real  or  personal,  there  were  writs  of 
venire,  and  other  judicial  process,  together  with  dies  dati  partibus. 
The  delay  that  might  be  procured  by  all  these  must  have  placed 
the  issue,  judgment,  and  execution  at  a  great,  uncertain,  and  almost 
unlimited  distance. 

Judicial  process,  like  a  venire,  which  issued  merely  out  of  the 

writ  meant  a  fie,  and  therefore  the  more  writs  there  were,  the  better  for  the  king's 
revenue,  which,  as  already  observed,  and  as  suggested  by  Iiord  Hale,  and  hinted  by 
the  author,  was  the  great  object  of  the  interest  shown  by  the  Norman  sovereigns  in 
the  administration  of  justice.  It  was,  as  Lord  Hale  observes,  the  rapacious  and  un- 
scrupulous John  who  showed  most  attention  to  the  subject,  and  there  can  be  little 
doubt  that  this  lengthening  and  elaborating  of  the  process  had  its  origin  in  motives 
of  that  kind,  and  that  this  system  it  was  which  was  alluded  to  in  Magna  Charta,  and 
is  repeatedly  complained  of  in  the  Mi/nor,  as  tending  to  dday  justice — the  delay  in  fact 
often  amounting  really  to  denial. 

'  Vide  ante,  vol.  i.  480,  &c. 
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record,  might  not  perhaps  be  considered  as  strictly  within  the 
statute,  which,  in  the  terms  of  it,  is  literally  confined  to  the  issue 
of  a  writ  upon  the  return  of  a  former.  It  is,  therefore,  not  im- 
probable that,  in  such  cases,  the  justices  exercised  a  discretion  to 
shorten  the  intervals  of  the  continuances,  in  the  same  manner  as 
we  know  they  had,  very  freely,  in  lessening  the  number  of  them.i 
At  any  rate,  the  return  of  a  venire  facias  for  summoning  jurors 
must  have  been  accommodated  to  the  seasons  within  which  such 
trials  could  be  had.  The  dies  datiis,  we  know,  was  left  not  only 
to  the  discretion  of  the  court,  but  to  the  election  of  the  parties  ; 
hence  dies  amoris,  and  dies  datus  consensu  partium. 

In  general,  however,  the  justices  were  tied  up  to  the  times  pre- 
scribed by  the  statute.  This  produced  great  inconvenience,  to 
remove  which  the  legislature  interposed  both  in  this  and  the  follow- 
ing reign. 

In  the  very  same  year  an  act  was  passed,  by  which  the  writ  of 
dower  was  made  an  exception  to  the  above  scheme  of  continuances ; 
for,  in  that,  days  were  to  be  given  at  much  shorter  intervals,  in 
order  that  widows  might  not  be  delayed  in  recovering  the  mainten- 
ance which  the  law  had  provided  for  them.  If  a  writ  of  dower 
came  in  octabis  of  St  Michael,  day  was  to  be  given  only  to  the 
morrow  of  All  Souls  ;  if  in  quindend  of  St  Michael,  to  the  morrow 
of  St  Martin ;  if  in  three  weeks  of  St  Michael,  in  octabis  of  St 
Martin  ;  if  in  a  month  of  St  Michael,  in  quindend  of  St  Martin  ; 
if  on  the  morrow  of  All  Souls,  in  octabis  of  St  Hilary  ;  if  on  the 
morrow  of  St  Martin,  in  quindend  of  St  Hilary ;  if  in  octabis  of  St 
Martin,  on  the  morrow  of  the  Purification ;  if  in  quindend  of  St 
Hilary,  in  octabis  of  the  Purification ;  if  in  octabis  of  St  Hilary,  in 
quindend  of  Easter ;  if  in  quindend  of  St  Hilary,  in  three  weeks  of 
Easter;  if  on  the  morrow  of  the  Purification,  in  a  month  of  Easter ; 
if  in  octabis  of  the  Pmification,  on  the  morrow  of  the  Ascension ; 
if  in  quindend  of  Easter,  in  octabis  of  the  Holy  Trinity ;  if  in  three 
weeks  of  Easter,  in  quindend  of  the  Holy  Trinity;  if  in  a  month  of 
Easter,  on  the  morrow  of  St  John  the  Baptist ;  if  in  five  weeks  of 
Easter,  in  octabis  of  St  John  the  Baptist ;  -if  on  the  morrow  of  the 
Ascension,  in  quindend  of  St  John  the  Baptist ;  if  in  octabis  of  the 
Holy  Trinity,  in  octabis  of  St  Michael ;  if  in  quindend  of  the  Holy 
Trinity,  in  quindend  of  St  Michael ;  if  on  the  morrow  of  St  John 
the  Baptist,  in  three  weeks  of  St  Michael ;  if  in  octabis  of  St  John 
the  Baptist,  in  a  month  of  St  Michael ;  if  in  quindend  of  St  John 
the  Baptist,  then  on  the  morrow  of  All  Souls.  These  intervals,  as 
may  easily  be  seen,  were  much  shorter  than  those  appointed  by  the 
former  statute  to  be  observed  in  all  other  actions ;  we  shall  find 
that  many  other  exceptions  were  made  thereto  in  succeeding  par- 
liaments. 

These  are  followed  by  two  statutes  concerning  the  exchequer, 
both  passed  in  the  same  year ;  the  first  is  entitled  Be  Districtione 

'  Vide  ante,  vol.  i.  355,  356. 
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Scaccarii,  the  other  Statutum  de  Scaccario.  The  former  speaks  of 
the  damages  sustained  by  the  commonalty  of  the  realm  through 
the  wrongful  distresses  which  had  been  taken  by  sheriffs  and  other 
bailiffs  of  the  king,  for  the  king's  debts  and  for  other  causes.  To 
remedy  such  evils,  the  statute  ordains  generally,  that  when  a  sheriff, 
or  any  other  man,  took  the  beast  of  another,  the  owner  of  the 
beasts  might  give  them  their  feed  without  disturbance,  so  long  as 
they  were  impounded,  and  should  pay  nothing  for  their  keep ;  nor 
was  the  distress  to  be  given  or  sold  within  fifteen  days  after  the 
taking.  It  further  ordains,  that  no  one  shall  be  distrained  by  the 
beasts  that  plough  bis  land,  nor  by  his  sheep,  so  long  as  other  dis- 
tress or  chattels  can  be  found  sufficient  whereof  to  levy  the  demand; 
which  provision,  as  well  as  the  former,  has  been  construed  to  extend 
to  the  distresses  of  private  persons  as  well  as  to  those  of  the  king. 
But  this  exception  of  beasts  of  the  plough  and  of  sheep  seems  not 
to  relate  to  cattle  damage  feasant,  which  were  still  to  be  taken 
according  to  the  old  custom  of  the  realm.  It  was  moreover  required, 
that  all  distresses  should  be  reasonable,  and  according  to  the  value 
of  the  demand.  The  remainder  of  this  statute,  and  the  whole  of 
the  other,  is  confined  to  the  collection  of  the  king's  debts,  and  the 
accounting  for  them  in  the  exchequer.  After  these  statutes,  in  the 
same  year,  follows  the  Dictum  de  Kenilworth,  and  then  the  statute 
of  Marlbridge  or  Marlborough,  52  Henry  III.,  containing  some 
provisions  of  a  miscellaneous  kind,  which  deserve  more  particular 
observation. 

This  statute  was  made  after  the  long  contest  between  the  king 

statute  of     and  his  barons  had  subsided,  and  the  nation  began  to 

Marlbridge.    breathe  from  the  disorders  of  civil  war.     During  this 

period,  many  abuses  had  prevailed,  some  of  which  it  was  intended 

to  remedy  by  this  statute. 

Of  all  the  oppressions  that  were  felt  from  the  doctrine  of  tenures, 
none  bore  so  hard  upon  landholders  as  the  claim  of  wardship  (a). 
Many  devices  had  been  practised  to  defraud  lords  of  this  valuable 
casualty.  One  of  them  was  this :  A  tenant  would,  in  his  lifetime, 
infeoff  his  eldest  son  and  heir,  being  within  age ;  in  consepuence  of 
which,  as  there  was  no  descent  of  the  land,  there  could  be  no  ward 
of  the  infant  in  case  the  father  should  die.  It  was  declared  by  this 
act  that  no  lord  should  lose  his  ward  by  reason  of  such  feoffment. 
Another  way  was,  to  make  a  feoffment  in  fee,  reserving  no  rent, 
but  supposing  the  feoffer  to  be  satisfied  for  a  certain  term,  which, 

(a)  Under  which  their  children  were  committed  to  mere  strangers.  The  following, 
for  instance,  is  a  curious  illustration  of  the  feudal  system,  under  which  a  mother  could 
be  sued  for  letting  her  own  child  go  with  her  away  from  his  guardian.  The  action 
was  for  entering  the  plaintiff's  court  and  taking  away  his  ward,  and  the  defendants,  one 
of  whom  was  the  child's  mother,  pleaded,  "  quod  ipsi  fuerunt  versus  Oxon,  et  tunc 
viderunt  prasdiotum  puerum,  et  puer  percipit  quod  praedicta  Isabella,  (one  of  the  de- 
fendants), fuit  mater  sua  ;  et  secutus  est  earn,  usque  domum  suam,  et  adhuc  moram 
facit  cum  ea,  sed  ipsi  eum  non  daxerunt,"  &o.  On  these  facts  the  court  held,  however, 
that  the  mother,  with  the  rest  of  the  defendants,  was  guilty — ^guilty  of  taking  her 
own  child  {Plac.  Abr.,  136,  Buch,  temp.  ffen.  III.) 
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upon  calculation,  would  end  when  the  heir  came  to  full  age ;  and 
then  it  was  conditioned  that  the  feoffee  should  pay  a  certain  sum, 
being  much  more  than  the  land  was  worth :  as  none  would  give  so 
high  a  price,  the  heir  used  to  enter  by  virtue  of  the  original  condi- 
tion :  but  it  was  now  declared  that  no  lord  should  lose  his  ward  by 
reason  of  any  such  feigned  feoffments.  Yet  lords  were  not  to  be 
empowered  to  disseise  persons  infeoffed  in  .that  way;  but  they  were 
to  proceed  by  a  writ  to  recover  the  custody.  The  trial,  whether 
such  feoffments  were  made  bond  fide,  or  in  fraud  of  the  lord,  was 
to  be  by  the  witnesses  contained  in  the  deed  of  feoffment,  and  other 
free  and  lawful  men  of  the  country.  Should  the  lord  have  judg- 
ment to  recover  his  ward,  the  feoffees  were  still  to  have  their  action 
to  recover  the  term  or  fee  which  they  had  therein  when  the  heir 
came  of  age.  On  the  other  hand,  it  was  provided  that,  should  any 
lord  implead  feoffees,  who  were  hond  fide  such,  under  pretence  of 
the  above-mentioned  collusion,  they  should  have  their  damages 
and  costs,  and  the  plaintiff  should  be  amerced.  ^ 

A  provision  in  protection  of  heirs  against  the  intrusion  of  their 
guardians  was  partly  a  new  regulation,  and  partly  a  declaration 
and  confirmation  of  the  common  law.  First,  it  was  enacted,  if  a 
lord  having  wardship  of  an  infant's  lands  would  not  restore  them 
when  he  came  of  age,  the  heir  might  have  an  assize  of  mortaun- 
cestor,  and  recover  the  damage  he  had  sustained  by  the  withhold- 
ing of  the  land  since  his  coming  of  age.  2  It  was  moreover  declared 
and  enacted,  that  where  the  heir  was  of  full  age  at  the  death  of 
the  ancestor,  the  lord  should  not  put  him  out,  nor  remove  anything, 
but  only  take  simple  seisin  thereof  (for  so  relief  was  sometimes 
called),  in  acknowledgment  of  his  seignory;  and  if  such  an  heir 
was  put  out,  and  had  recourse  to  a  writ  of  mortauncestor,  he  should 
be  entitled  to  his  damages,  as  in  an  assize  of  novel  disseisin.  It 
was  declared  that  the  king  was  to  have  the  prima  seisina,  or 
primer  seisin  (which  corresponded  with  relief)  of  his  tenants  m 
capite,  as  was  used  in  times  past ;  nor  was  the  heir  to  have  it  till 
he  had  first  sued  livery  of  the  land  out  of  the  king's  hands,  as  his 
ancestors  had  before  done.  This  was  to  be  understood  of  lands 
and  fees  which  used  to  be  in  the  king's  hands  by  reason  of  knight's 
service,  serjeanty,  or  Juris  patronatus — that  is,  of  the  foundation  of 
bishoprics,  monasteries,  and  the  like.  3  So  great  havoc  had  been 
made  in  the  rights  of  persons,  and  of  things,  during  the  late 
disorders,  that  a  parliamentary  sanction  was  necessary  to  confirm 
some  of  the  plainest  propositions  in  the  common  law. 

The  law  underwent  some  alteration  in  favour  of  a  particular 
description  of  wards.  It  was  enacted,  that  when  land  holden  in 
socage  was  in  the  custody  of  the  heir's  relations  during  his  minority, 
the  guardian  should  make  no  waste,  sale,  or  destruction  of  the 
inheritance,  but  safely  keep  it  for  the  use  of  the  heir ;  and,  when 

«  No  damages  were  recoverable  in  an  assize  of  mortauncestor  at  common  law.     Vide 
ante,  vol.  i.  366.  ^  Ob.  16. 
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he  came  of  age,  should  answer  to  him  for  the  issues,  by  a  lawful 
accompt,  with  an  allowance  to  the  guardian  of  his  reasonable  costs. 
Such  guardians  were  not  to  sell  the  marriage  of  the  heir,  except 
for  the  emolument  of  the  heir  himself;^  so  that  the  privilege  of 
guardians  in  socage,  which  heretofore  had  been  the  same  as  that 
of  guardians  in  chivalry ,2  ceased  to  be  a  source  of  emolument. 
But  the  great  lords  who  composed  the  legislature  had  no  inclina- 
tion to  make  the  same  provision  in  case  of  ward  and  marriage  in 
military  tenure. 

Some  provision  was  made  for  the  better  ordering  of  services. 
As  to  suit  of  court,  owing  to  great  lords  and  others,  it  was  ordained 
that  no  person  infeoffpd  by  charter  need  do  more  than  the  charter 
bound  him  to;  excepting  such  suit  as  any  one  or  his  ancestors 
had  been  accustomed  to  perform  before  the  king's  first  voyage  into 
Brittany,  which  was  thirty-nine  years  and  a  half  before  the  statute 
of  Marlbridge.3  As  to  those  who  were  infeoffed  without  charter, 
from  the  time  of  the  Conquest,  or  some  other  ancient  feoffment, 
they  were  not  to  be  distrained  to  do  such  suits,  unless  they  or  their 
ancestors  had  performed  them  before  the  above  period  of  limitation. 
Further,  persons  infeoffed  by  charter  to  do  a  certain  service,  as  to 
pay  so  many  shillings  in  the  year  to  be  acquitted  of  all  services, 
were  not  to  be  bound  to  any  other  suits  or  service  contra  formam 
feoffamenti,  contrary  to  the  terms  of  their  feoffment.  It  enacts  (as 
had  before  been  directed  where  such  cases  happened  in  Ireland),* 
that  where  an  inheritance  descended  to  parceners,  the  eldest  should 
do  the  service,  and  the  others  be  contributory  to  her  according  to 
their  portions.  Where  there  were  several  feotfees  of  land  for  which 
only  one  suit  was  due,  the  lord  was  not  to  exact  more  than  that 
one  suit ;  and  if  the  feoffees  had  no  warrantor  or  mesne  to  acquit 
them,  then  every  one  of  them,  according  to  his  portion,  was  to  be 
contributory  towards  doing  the  service. 

Thus  far  did  this  act  make  order  for  apportioning  suits  and 
services.  It  goes  on  to  furnish  a  course  of  redress  for  those  who 
were  injured  contrary  thereto.  It  ordains,^  that  should  lords  dis- 
train their  tenants  for  such  suits  contrary  to  this  act,  then,  at  the 
complaint  of  their  tenants,  they  were  to  be  attached  to  appear  in 
the  king's  court,  at  a  short  day,  to  make  answer  thereto.  Upon 
this  clause  a  writ  was  afterwards  framed,  called,  from  the  design 
of  it,  contra  forman  feoffamenti.  This  writ,  as  it  is  not  mentioned 
by  Bracton,  who  is  very  particular  on  the  subject  of  services, 
probably  did  not  exist  at  common  law,  notwithstanding  a  supposed 
case  in  Fitzherbert;^  besides,  the  writ  bears  an  internal  mark  of 
its  origin,  by  always  reciting  this  statute.     The  remedy  in  such 

'  Ch.  17.  2  Vide  ante,  vol.  i.  288. 

'  In  the  fourteenth  year  of  the  king,  before  the  disorders  of  his  reign  had  given 
opportunity  for  the  invasion  of  every  species  of  property.  We  have  before  seen,  that 
this  period  had  been  fixed  for  the  limitation  in  a  writ  of  nuisance,  and  also  ia  an 
assize  of  novel  disseisin ;  though,  in  the  latter  instance  at  least,  in  direct  violation  of 
the  Stat.  Mert.     Vide  an(e,  vol.  i.  344,  325,  264.  «  Vide  cmte,  vol.  i.  259. 

5  Ch.  9.  .       6  Ayow.  243.    16  Hen.  III. 
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cases  before  was  of  a  less  concise  nature  than  what  was  now  pro- 
posed ;  for  now,  besides  the  process  of  attachment,  the  lord  was  to 
have  but  one  essoin,  if  he  was  within  the  realm ;  and  the  beasts 
taken  on  the  occasion  were  to  be  immediately  delivered  to  the  com- 
plainant, and  so  remain  till  the  question  between  them  was  deter- 
mined. If  the  lord  did  not  appear  upon  the  attachment,  nor  beep 
the  day  given  by  the  essoin,  another  writ  went ;  and  if  that  was 
not  obeyed,  then  he  was  to  be  distrained  by  everything  he  had 
within  the  county,  and  the  sheriff  was  to  answer  to  the  king  for 
the  issues  thereof  ;^  he  was  also  to  have  his  body  at  a  certain  day. 
If  the  lord  came  not  at  that  day,  the  complainant  was  to  go  sine 
die,  and  the  beasts  and  other  distresses  taken  were  to  remain  with 
him,  until  the  lord  recovered  the  services  by  judgment  of  the  king's 
court ;  in  the  meantime,  all  further  distresses  for  the  same  services 
were  to  cease,  though  the  lord  was  yet  to  be  at  liberty  to  sue  for 
them  in  form  of  law.  If  the  lord  came  in,  and  upon  answer  was 
convicted,  the  complainant  was  to  recover  the  damages  he  had 
sustained  by  the  distress  (a). 

"While  this  redress  was  provided  for  the  tenant,  the  following 
was  contrived  for  the  lord.  If  tenants  withdrew  from 
their  lords  such  suits  as  they  had  continued  to  perform 
before  the  above  period  of  limitation,  then  the  lord  of  the  court  to 
which  suit  was  owing  was  to  recover  it  with  damages,  by  the  same 
speedy  justice  as  to  the  limiting  of  days,  and  the  awarding  of  dis- 
tresses, as  was  above  provided  for  tenants.  It  was  enacted  also, 
that  lords  should  not  recover  seisin  of  such  suits  against  their 
tenants  by  default,  as  was  the  old  course  at  common  law.^ 

Many  provisions  had  been  made  in  the  former  part  of  this  statute 
concerning  distresses.  It  complains  that,  during  the  late  troubles, 
great  men  and  others  refusing  to  abide  the  order  of  the  king's 
courts,  and  the  due  course  of  the  law,  took  upon  them  to  be  their 
own  judges  in  their  own  causes,  and  revenged  themselves  of  their 
neighbours  by  taking  distresses,  till  they  had  fines  and  ransoms 
paid  at  their  pleasure.  Others,  again,  would  not  be  justified — 
that  is,  submit  to  the  king's  officers,  nor  suffer  them  to  make 
delivery  of  such  distresses  as  they  had  taken  of  their  own  authority, 
though  without  any  pretence  of  right  to  justify  them.  To  remedy 
these  disorders,  it  was  now  enacted  and  enjoined  that  they  should 
not  be  any  longer  endured ;  and,  further,  that  any  person  taking 

(a)  In  the  commentary  upon  this  statute  in  the  Mirror,  it  is  said  :  "  Some  points 
in  this  statute  are  reprovable — viz.,  the  first  five  points,  because  every  personal  tres- 
pass is  punishable  by  a  corporal  punishment,  if ,  the  trespass  be  not  compounded  for 
by  ransom,  according  to  the  quality  thereof"  {Mirror,  e.  v.  s.  3).  That  is,  that  there 
ought  to  be  fine  or  imprisonment,  and  not  mere  damages.  "  The  chapter  which  com- 
mands the  Great  Charter  to  be  kept  is  defective  for  want  of  addition  of  punishment. 
The  chapters  remedial  as  to  lords  of  fees  is  reprovable  for  mitigation  of  punishment, 
for  all  who  so  defraud  the  law  are  punishable  by  corporal  punishment,  and  not  by 
mere  amercement" — i,e.,  in  damages  (Ihid.) 

'  That  is,  the  process  was  to  be  an  attachment,  and  then  another  attachment  per 
miliores  plegios,  and  then  the  last  distress.     Vide  ante,  S8,  69,  and  vol.  i.  480. 

2  Ch.  6. 
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revenge,  without  a  judgment  of  the  king's  court,  should  be  punished 
by  a  fine  according  to  the  offence;^  in  the  same  manner  of  a  dis- 
tress made  without  authority  (a).  Besides  such  fine,  amends  were  to 
be  made  to  them  who  had  sustained  any  damage  by  the  distress.^ 
Moreover,  it  was  declared,  that  none  should  distrain  any  person  to 
come  to  his  court,  who  was  not  within  his  fee,  or  within  his  hun- 
dred or  bailiwick ;  nor  was  any  to  take  distresses  out  of  his  fee  or 
place  where  he  had  a  bailiwick  or  jurisdiction  ;  all  which,  like  the 
provisions  of  the  former  act,  were  nothing  more  than  declarations 
of  the  law  as  it  stood  before  ;  only  in  this,  as  in  the  former  case,  it 
was  ordained,  that  persons  offending  against  this  act  should  be 
punished  in  damages  and  fine,  as  above  mentioned,  according  to  the 
nature  of  the  fact.^  Again,  if  any  would  not  permit  such  distresses 
as  he  had  taken  to  be  delivered  by  the  king's  officers,  according  to 
the  law  and  custom  of  the  realm,  or  would  not  suffer  process  of 
summons,  attachment,  or  execution  of  judgments  of  the  king's 
courts  to  be  done  according  to  law,  he  was  to  be  punished  in  the 

(a)  The  practice  here  denounced  was  that  of  taking  revenges  for  injuries  in  other 
instances  than  those  allowed  .by  law.  The  "  revenge"  meant  taking  cattle  or  goods 
as  a  distress,  to  enforce  a  demand  which  ought  to  be  enforced  at  law,  not  taking 
cattle  as  a  distress  for  doing  damage,  distress  "  damage  feasant,"  which  was  allowed 
by  law.  Hence  several  passages  in  the  Saxon  laws  which  prohibit  taking  distresses 
until  the  right  has  been  claimed  at  law,  and  default  has  been  committed  by  defend- 
ant, supply  the  best  possible  commentary  upon  the  ancient  statute  of  Marlbridge. 
The  terms  of  the  statute  are — "  Et  nuUus  de  cetero  ultiones  aut  districtiones,  faoiat 
per  voluntatem  suam  absque  consideratione  curiBe  domini  regis,  si  forte  dampuum 
tel  injuria  sibi  fiat  unde  emendas  habere  voluerit  de  aliquo  vicino  suo  sive  majore 
sive  minore."  Here  it  will  be  seen  that  "revenges"  and  "distresses"  are  spoken 
of  as  identical,  upon  which  Lord  Coke  observes  in  his  comments  on  the  law : — 
"  Ultiones  :  that  they,  refusing  the  course  of  the  king's  laws,  took  upon  them  to  be 
their  own  judges  in  their  own  causes,  and  to  take  such  revenges  as  they  thought  fit, 
until  they  had  ransom  at  their  pleasure.  "  Districtiones  ;"  that  is,  taking  distresses, 
not  according  to  law ;  as  for  rent  services,  or  for  damage  feasant,  or  for  other  law- 
ful cause ;  but  for  revenge,  without  cause,  of  his  own  head  and  will — that  is,  to  be 
his  own  judge  and  lawyer — to  satisfy  himself  without  any  lawful  means  or  course 
of  law"  (2  Institutes,  p.  303).  Here  it  will  be  seen  that  Lord  Coke  recognises  the 
right  of  distress  for  rent,  and  for  damage  feasant  on  the  land  of  the  party  dis- 
training. The  statute  itself  recites  that  the  great  men  refused  to  be  bound  by  process 
of  law,  and  took  upon  themselves  to  be  judges  in  their  own  causes,  and  to  take  such 
revenges  or  distresses  as  they  thought  fit,  until  they  had  ransom  at  their  pleasure ;  and 
it  enacted  that  no  person  should  take  revenges  or  distresses  of  his  own  will  without 
legal  process  (2  Inst.  103).  Thus  it  also  provided  (g.  15),  that  no  subject  should  dis- 
train out  of  Jds  own  land  (2  Inst.  131).  It  is  clear,  therefore,  that  the  mischief  was 
that  men  took  distresses,  not  where  allowed  by  law,  as  for  rent  or  damage  feasant 
(in  both  which  cases  it  would  be  on  their  own  land),  but  off  their  land,  to  enforce  real 
or  pretended  claims  for  redress  for  injuries  or  payment  of  debts  ;  and  it  is  thus  beyond 
a  doubt,  which  is  declared  illegal,  as  undoubtedly  it  always  has  been  by  the  law  of 
this  country.  Distraining  of  goods  was  indeed  allowed  at  common  law,  as  part  of 
the  process  of  the  courts,  to  enforce  appearance  in  a,  suit ;  and  in  that  way  it  was 
under  the  authority  of  the  law,  and  the  object  was  to  prevent  its  being  done  without 
Buch  authority.    Such  a  distress  was  afterwards  called  distringas. 

1  Lord  Kaims  is  certainly  mistaken,  when  he  relies  upon  this  provision  of  the  Stat. 
Marlb.  to  show  that  it  was  a  practice  warranted  by  our  old  law  to  force  payment  of  a  debt 
by  taking,  at  short  hand,  a  pledge  from  the  debtor.  The  distresses  here  meant  are  men- 
tioned by  the  act  as  breaches  of  the  law,  and  do  not  correspond  with  poinding  in  the  Scotch 
Law.  Kaims'  Law  Tracts,  158.  Ersk.  b.  3,  tit.  6,  sec.  2. 
Ch.  1.  '  Ch.  2. 
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above-mentioned  way,  as  one  who  would  not  be  justified  by  the  law 
of  the  land, 

The  former  chapters  of  this  statute  inflicted  punishment  where 
the  distress  was  unlawful,  or  the  person  distraining  had  noseignory, 
or  jurisdiction  at  all,  or  distrained  out  of  his  fee  or  jurisdiction. 
The  following  provision  was  made  respecting  distresses  that  were 
lawful.  It  directs,  that  where  a  lord  distrained  his  tenants  for  ser- 
vices and  customs  due  to  him,  or  for  anything  which  gave  the  lord 
of  the  fee  a  right  to  distrain,  and  it  was  afterwards  found  that  the 
services  were  not  in  arrear,  the  lord  should  not  be  punished  by  fine, 
as  in  the  above  cases,  if  he  suffered  the  distress  to  be  immediately 
delivered  according  to  the  course  of  law ;  but  should  be  amerced 
only  in  such  manner  as  had  hitherto  been  used,  and  the  tenant 
should  recover  his  damages  against  him.i  The  general  construc- 
tion of  this  chapter  has  been,  that  an  action  of  trespass  was  hereby 
taken  away  in  such  cases  ;  ^  though,  from  the  bare  words  of  the 'act, 
there  seems  to  have  been  no  such  design  in  the  legislature,  but 
merely  to  exempt  distresses  of  this  kind  from  any  conclusion  which 
might  possibly  be  drawn  from  the  former  provisions  respecting  dis- 
tresses that  were  wholly  unlawful. 

It  was  declared  and  enacted,  that  no  one  should  drive  a  distress 
out  of  the  county  where  it  was  taken  ;  and  if  one  neighbour  did  so 
to  another,  of  his  own  will,  and  without  any  lawful  right,  he  was  to 
be  punished  by  fine,  as  for  an  offence  contra  pacem.  Nevertheless, 
if  a  lord  did  so  towards  his  tenant,  he  was  to  be  proceeded  against 
in  another  way,  and  only  amerced  heavily.  It  was  declared,  that 
distresses  should  be  reasonable ;  and  that  those  who  took  unreason- 
able and  improper  distresses,  should  be  heavily  amerced  for  the  ex- 
cessiveness  thereof  ^ 

As  the  king  had,  by  his  prerogative,  a  right  to  distrain  for  rent 
in  any  of  his  tenants'  lands,  though  they  were  out  of  his  fee  and 
seignory,  several  lords  had  taken  upon  themselves  to  do  the  like ; 
but  it  was  now  enacted,  that  no  man  should,  for  any  cause  what- 
soever, take  a  distress  out  of  his  fee,  or  in  the  king's  highway,  or  in 
the  common  street,  except  only  the  king,  or  his  officers  having  a 
special  authority  for  so  doing.* 

The  only  remedy  in  case  of  distress  was  a  writ  of  replevin,  the 
manner  of  proceeding  in  which  is  stUl  fresh  in  the  reader's 
memory.'  Some  time  was  required  before  a  replevin  could  bring 
relief  to  the  owner  of  the  goods  or  beasts ;  and  this  delay  was 
greatly  increased  when  the  distress  was  impounded  within  a  liberty 
that  had  return  of  writs  ;  for  the  sheriff  could  not,  in  general,  act 
within  such  franchise  in  person,  but  was  to  make  a  warrant  to  the 
bailiff  thereof,  ordering  hipa  to  make  deUverance.6  To  remedy 
such  inconveniences  as  might  arise  from  these  exclusive  jurisdic- 
tions, it  was  provided  by  another  chapter  of  this  statute,  that  where 

1  Ch.  3.  "  2  Inst.  106.  '  Ch.  4.  *  Oh.  15.  "  Vide  wnU,  46. 

6  Ibid.  48,  in  what  manner  Bracton  states  the  authority  of  the  sheriff  in  this  par- 
ticular. 
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the  beasts  of  any  man  were  taken,  and  wrongfully  withheld,  the 
sheriff,  upon  complaint  made  to  him,  might  deliver  them  without 
any  impediment  or  contradiction  of  the  taker,  if  they  were  taken 
out  of  a  liberty ;  and  if  tfiken  within  one,  and  the  bailiff  thereof 
refused  to  deliver  them,  then  the  sheriff,  upon  their  default,  might 
himself  make  a  deliverance  of  them.l  Thus  was  the  sheriff  con- 
firmed in  his  ^  power  to  make  replevin  without  a  writ ;  and,  either 
by  .parole  or  by  precept,  either  in  or  out'  of  the  county  court,  he 
might  now  command  his  bailiff  to  deliver  the  distress ;  a  very  great 
improvement  in  the  proceeding  by  replevin. 

Another  abuse  of  the  summary  process  by  distress,  was  endea- 
voured to  be  removed  by  chap.  22  of  this  statute,^  which  ordains, 
that  none  should  distrain  his  freeholders  to  answer  for  their  free- 
holds, nor  for  anything  touching  their  freeholds,  without  the  king's 
writ ;  nor  should  any  cause  his  freeholders  to  swear  against  their 
wills ;  because,  says  the  act,  no  man  has  any  authority  to  do  that, 
but  by  the  king's  command.  It  should  seem,  that,  before  this, 
lords  would  by  distress  compel  their  tenants  to  discover  their  title- 
deeds,  and  show  by  what  services  they  held,  and  so  lay  them  open 
to  litigations  and  contest :  a  proceeding  more  harsh  and  unpopular 
than  even  that  by  quo  warranto  or  quo  jure,  which  was  calculated 
to  attain  the  same  object,  and  was,  unfortunately,  justified  by  law.* 
The  swearing  here  is  supposed  to  mean  the  discharge  of  their  duty 
in  the  court  baron  and  hundred  court,  where  the  freeholders  were 
sectatores  and  judges,  and  were  sometimes  forced,  by  oppressive 
distresses,  to  give  their  verdict  on  oath  between  party  and  party, 
according  to  the  pleasure  of  the  lord.* 

The  remaining  part  of  this  statute  relates  to  the  general  admin- 
istration of  justice,  either  civil  or  criminal.  We  shall  first  consider 
what  concerns  the  former.  Of  this,  the  first  is  the  chapter  upon 
heaupleo/der.  It  seems,  that  bailiffs  and  judges  of  inferior  courts 
had  followed  the  example,  set  by  kings  of  England,  of  seUing 
justice,  and  used  to  take  fines  of  suitors  for  a  fair  or  perhaps  fav- 
ourable hearing  of  their  cause  ;  which  fair  hearing  was  called  pul- 
chre  placitare,  or  beaupleader.  It  was  ordained,  that  neither  in  the 
itinera  of  the  justices,  nor  in  the  counties,  hundreds,  nor  courts 
baron,  should  any  fines  be  taken  pro  pulchre  placitando,  nee  per  sic 
qudd  non  oecasionenturfi  That  this  is  the  meaning  of  heaupleader, 
and  not  that  it  was  a  fine  for  amending  a  wrong  plea,7  seems  pro- 
bable from  a  passage  in  the  statutum  Wallice,  and  from  the  manner 
in  which  the  author  of  Fleta  speaks  of  this  fine :  Nititur,  says  he, 
dominus  vel  ejus  senescallus  ipsos  occasionare,  arguendo,  et  redar- 
guendo,  donee  finem  fecerint  pro  pulchre  placitando.^  The  statute 
says,  Vicecomes  vero,  in  veredictis,  et  recognitionilms  admittendis, 
non  qucerat  gcoasiones  versus  prcesentantes,  nee  capiat  ah  eis  fines 

1  Ch.  21.  2  Vide  ante,  48.  a  Ch.  22. 
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per  sic  qubd  non  occasionentur  ^ ;  which,  at  least,  has  no  reference 
to  pleading,  Upon  this  statute  a  writ  was  framed  to  relieve  those 
who  were  distrained  for  any  fines  of  this  kind.'^ 

In  furtherance  of  proceedings  in  court,  it  was  provided,  that 
charters  of  exemption  and  liberties,  granting  that  certain  persons 
should  not  be  impannelled  in  assizes,  juries,  or  recognitions,  should 
not  operate  as  an  impediment  to  justice ;  but  that,  where  right 
could_  not  be  done  without  them,  as  in  the  great  assize,  in  peram- 
bulations, and  in  charters  and  deeds  of  covenant  where  they  were 
witnesses,  and  in  the  like  cases,  they  should  submit  to  be  sworn  ; 
saving,  however,  their  franchise  in  all  other  cases.3 

"When  a  court  baron  had  given  a  false  judgment,  it  seems,  the 
regular  order  of  appeal  was  to  the  court  baron  of  the  lord  next 
above,  and  so  upwards  to  the  chief  lords ;  but  if  the  next  imme- 
diate mesne  lord  had  no  court,  the  judgment  could  not  be  redressed 
in  the  court  of  the  next  superior,  for  want  of  privity,  and  recourse 
was  to  be  had  to  the  bench,  or  the  justices  in  eyre.* '  This  series  of 
appeal  occasioned  great  delay  and  expense :  to  prevent  which  it  was 
provided,  that  nofie,  except  the  king  only,  should  hold  plea  of  false 
judgment  given  in  the  court  of  his  tenants;  for  such  pleas,  says  the 
statute,  specialter  spectant  ad  coronam  et  dignitatem  domini  regis.^ 
False  judgments  were  thenceforward  to  be  heard  in  the  common 
pleas  a;nd  the  eyre.  A  great  inducement  to  the  king  for  depriving 
inferior  courts  of  this  subject  of  jurisdiction,  and  bringing  it  imme- 
diately into  his  own  court,  was,  that  the  fines  to  be  imposed  for  false 
judgments  were  thereby  brought  under  the  immediate  cognizanc6 
and  direction  of  the  king's  justices  (a). 

The  power  of  amercing  for  defaults  was  exercised  by  all  persons 
authorised  to  make  judicial  inquiry ;  and  this  power  was  exercised 
in  a  manner  not  wholly  satisfactory.  An  act,  to  the  following 
effect,  was  therefore  made  to  redress  this.  It  was  ordained,  that  no 
escheator,  or  inquirer  (which  is  said  to  signify  sheriffs,  coroners 

(a)  Attention  has  already  been  drawn  to  the  important  influence  of  this  matter  of 
fines,  or  fees,  or  amercements,  and  other  pecuniary  impositions  or  penalties  upon 
the  administration  of  justice.  It  has  been  seen  that  there  is  every  reason  to  believe 
that  the  interest  the  Norman  sovereigns  took  in  the  administration  of  justice  arose 
entirely  from  their  finding  that  it  could  be  made  a  source  of  revenue,  and  that  the 
attention  they  paid  to  it  was  directed  almost  altogether  to  that  object.  There  is,  it 
has  been  shown,  every  reason  to  believe  that  the  sending  of  justices  itinerant  into 
the  counties,  and  the  institution  of  a  regular  judicature — the  establishment  of 
superior  courts — were  all  dictated  by  this  motive;  and  that  to  the  same  motive  may 
be  ascribed  the  various  devices  invented  and  resorted  to  in  order  to  discourage  liti- 
gation in  the  local  courts,  to  remove  it  into  the  superior  courts,  and  to  convert  them 
into  courts  of  ordinary  and  primary  jurisdiction.  The  steps  by  which  this  was 
accomplished  have  been,  in  some  degree,  traced  and  described  in  the  Introduction, 
where,  however,  attention  was  not  fully  called  to  the  various  modes  adopted  for 
encouraging  removal  of  causes  from  inferior  courts,  and  the  various  means  provided 
for  the  purpose.  The  effect  happily  was,  in  the  result,  to  improve  the  administration 
of  justice,  at  a  period  when  nothing  could  effect  an  improvement  except  a  regular 
judicature.  / 

'  Stat.  "Wall.  12  Ed.  I.  >  Flet.  147.  =  Ch.  14. 
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snper  visum  corporis,  and  all  those  who  received  power  to  inquire 
in  special  cases)  i,  or  justice  assigned  specially  to  take  certain  assizes, 
or  to  hear  and  determine  certain  complaints,  should  any  longer  have 
authority  to  amerce  for  default  on  the  common  summons  ;  and,  in 
short,  none  but  the  capitales  justitiari  in  itinerihus  suis? 

Among  the  alterations  made  for  the  improvement  of  judicial  pro- 
Writ  of  entry  cecdings,  that  which  concerned  the  writ  of  entry  was  of 
in  the  post.      great  importance  (a).     We  have  seen,  that  this  new 
remedy  was  confined  to  certain  degrees,  which  gave  a  denomination 
to  the  different  writs,  some  of  which  were  thence  said  to  be  in  the 
per,  and  others  in  the  per  and  cui.^     This  was  a  check  upon  the 
application  of  the  writ  of  entry,  which,  in  other  respects,  was  of  a 
general  import,  and  capable  of  being  further  extended.     With  a 
view  to  this,  it  was  ordained,  that  if  those  alienations  upon  which  a 
writ  of  entry  used  to  be  had,  were  so  many  degrees  removed,  as 
not  to  be  properly  within  it,  the  complainant  should  have  a  writ  to 
recover  his  seisin,  without  mention  of  the  degrees,  into  whatsoever 
hands  the  land  should  have  come  by  such  alienation :  and  this, 
says  the  statute,  shall  he  per  brevia  originalia  per* concilium  domini 
regis  providendaA    In  pursuance  of  this  permission,  a  new  writ 
was  formed,  called  a  v/rit  of  entry  in  the  post,  because,  instead  of 
specifying  the  particular  steps  by  which  the  alienation  had  hap- 
pened, it  said  generally,  that  post  such  alienation,  &c.     This  new 
writ,  from  its  indefinite  nature,  was  applicable  to  almost  every 
possible  ease  of  ouster  of  freehold,  and  tended  to  make  the  writ  of 
entry  a  still  more  general  remedy. 

There  were  two  defects  in  the  law,  as  some  thought,  respecting 
the  property  of  abbots,  priors,  and  other  religious  persons  and 
societies,  which  it  was  now  endeavoured  to  remove :  first,  if  the 
goods  of  a  monastery  were  taken  away  in  the  time  of  a  predecessor, 
it  was  an  opinion,  that,  after  his  death,  the  successor  had  no 
remedy  for  the  trespass :  the  other  defect  was,  that,  if  in  the  time 
of  a  vacancy,  when  there  was  no  abbot  or  prior  (or  whoever  might 
be  the  head),  any  intrusion  were  made,  the  successor  had  no  remedy 
to  recover  the  land  with  damages,  though  the  predecessor  died 
seised  thereof :  both  these  were  now  remedied,5 

((t)  "  It  is  to  be  observed,  that  the  common  law  proyided  for  the  quietness  of  men's 
freehold  and  inheritance,  and  that  they  should  not  be  disturbed"  (i.e.,  in  their 
possession)  "  insomuch  as  he  that  had  right  could  not  enter  upon  him  that  came 
in  by  descent  or  lawful  conveyance,  but  was  driven  to  his  writs  of  entry  "  (i.e.,  to 
his  suits  at  law),  "  and  the  common  law,  for  the  safety  of  men's  possessions,  fur- 
ther provided  that,  if  the  land  were  conveyed  out  of  certain  degrees — the  demand- 
ant was  driven  to  his  writ  of  right  (a  long  and  final  remedy)  to  the  end  that  suits 
might  have  an  end ;  and  that  he  who  had  right  should  take  his  remedy  by  writ  of 
entry  before  there  were  above  two  descents  or  conveyances,  and  also  within  the  time 
of  prescription  "  (2  Inst.  153).  This  was  distinguished  from  the  assize  of  novel  dis- 
seisin, which  was,  as  Lord  Coke  says,  "  festmum  remedium,  and  much  favoured  in  law 
for  the  relief  of  the  disseinee  in  regaining  possession  of  his  stock  of  cattle  and  goods" 
(2  Inst.  236). 

1  2  Inst.  136.  s  Ch.  18.  =  Vide  ante,  vol.  i.  121,  393. 
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Several  provisions  were  made  for  improving  the  process  of  law. 
By  one  act  it  was  provided,  that  if  bailiffs,  who  ought  to  account 
with  their  lords,  withdrew  themselves,  and  had  no  lands  or  tene- 
ments by  which  they  might  be  distrained,  they  should  be  attached 
by  their  bodies,  so  as  the  sheriff  might  cause  them  to  come  to  render 
an  account.!  Thus  was  a  process  against  the  person  framed  upon 
this  statute,  beginning  with  Monstravit  nobis  A.  qubdcilm  B.  halli- 
vus  suus,  (fee. ,2  of  which,  and  the  action  of  account,  more  will  be 
said  in  the  next  reign.  While  this  care  was  taken  for  securing  the 
regular  accounting  of  bailiffs,  the  interest  of  the  lord  was  again 
consulted  by  another  provision,  that  restrained  farmers  from  making 
waste.  It  is  the  opinion  of  some,3  though  not,  as  it  should  seem, 
well  founded,*  that  there  was  no  remedy  at  common  law  for  waste, 
except  against  a  tenant  by  courtesy,  in  dower,  and  a  guardian  (a). 
These  being,  say  they,  estates  created  by  opSration  of  law,  the  law 
likewise  provided  that  they  should  not  be  abused ;  but  such  in- 

(a)  This  is  very  important,  as  the  first  statutory  enactment  of  the  process  of 
arrest  for  debt,  or  mere  civil  demands.  At  common  law,  arrest,  it  should  seem,  was 
only  allowed  in  cases  of  trespass  with  force  ;  which  was  deemed  an  offence  against 
the  king,  although  venial,  and  admitting  of  satisfaction  to  the  party  along  with  a 
fine  to  the  king.  It  is  said,  indeed,  in  the  Mirror,  in  treating  of  personal  actions, 
that  the  defendants  were  distrained  or  attached  to  the  value  of  the  demand ;  and 
for  default,  after  default,  judgment  was  given  for  the  plaintiff,  but  that  this  usage 
was  changed  in  the  time  of  Henry  I.  (query  Henry  III.),  so  that  no  freeman  Was  to 
be  distrained  (or  attached)  by  his  body  for  a  personal  action  venial,  so  long  as  he 
had  lands,  as  to  which  the  judgment  by  default  was  in  force  till  the  time  of  Henry 
III.,  that  the  plaintiff  should  hold  the  land  until  due  satisfaction  was  made  (c.  iv.  s.  5). 
It  is  further  said,  that  in  personal  actions  venial,  where  the  defendants  had  not  free- 
hold land,  the  process  was  first  awarded  to  arrest  their  bodies,  and  then  they  were 
outlawed  (c.  vi.).  But  this,  it  is  to  be  presumed,  meant  cases  of  trespass,  as  it  would 
not  be  consistent  with  what  had  already  been  said,  and  there  is  no  doubt  that  at 
common  law  the  first  process  was  summary,  then  distress  or  attachment  of  goods. 
This  is  what  had  been  previously  alluded  to  in  the  clauses  as  to  distress,  or  rather 
distringas,  to  compel  satisfaction  for  alleged  injuries,  no  one  having  a  right  to  levy . 
such  distresses,  except  on  his  own  land,  for  rent  or  damage  feasant.  Thus  it  is  said 
in  a  subsequent  section  of  the  Mirror,  that  where  the  king  commands  the  sheriff  (as 
in  an  original  writ)  that  he  command  such  a  one  to  appear,  and  if  he  do  not,  then 
that  he  summon  or  attach  the  defendant ;  in  which  case,  if  the  sheriff  had  not 
warned  the  tenant  to  appear,  he  would  not  take  surety,  &c.  (s.  9).  Elsewhere  it  is 
said  that  personal  actions  are  commenced  by  attachments  of  the  body  real  by  sum- 
mons, and  mixed  actions  first  by  summons  and  afterwards  by  attachment  (c.  iii.  s.  6) ; 
but  the  context  shows  that  the  section  is  treating  of  trespasses,  false  imprisonments, 
&e. ;  and  mixed  actions  are  defined  to  include  contracts  and  distresses,  &c.,  and 
that  they  are  called  "mixed"  by  reason  of  the  mixture  of  process.  So  that  it  is 
clear  that  "personal  actions,"  in  the  Mirror,  means  actions  for  trespasses  to  the 
person,  and  that  in  all  others  the  first  process  was  summary,  and  attachment  even  of 
the  goods  was  not  allowed  until  after  default  upon  summons  ;  and  arrest  of  the  per- 
son was  not  allowed  where  the  defendant  had  immovable  property  like  land,  the 
principle  obviously  being  that  arrest  (before  judgment)  was  only  for  security,  and 
that  if  a  man  had  land,  which  could  not  be  removed,  and  the  seizure  of  which  would 
be  an  ample  security,  he  should  not  be  arrested,  except  for  an  offence  against  the 
king,  committed  with  personal  violence.  But  then  this  principle  did  not  apply 
when  the  parties  had  no  lands,  and  withdrew  themselves  with  their  personal  goods, 
so  that  there  would  be  no  security  without  their  arrest,  and  hence  the  present  enact- 
ment, limited  in  the  first  instance  to  actions  of  account,  but  afterwards  extended  to 
all  other  personal  actions,  or  rather  actions  as  to  personalty.  As  to  actions  for 
recovery  of  realty,  the  old  principle  still  applied. 

1  Ch.  23.  '  Fleta.  '  2  Inst.  299.  *  Vide  ante,  vol;  i,  336. 
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terests  as  were  conferred  by  agreement  between  man  and  man, 
were  left  wholly  to  the  terms  of  such  agreements ;  and  if  there  was 
no  provision  made  therein  by  the  parties  themselves,  the  law  would 
make  none  for  them.  But  the  common  law  was  otherwise ;  and  it 
was  now  enacted,  in  confirmation  thereof,  that  farmers  (which  sig- 
nified as  well  those  for  life  as  for  years),  during  their  terms,  should 
not  make  waste,  or  exile  of  woods,  houses,  or  men,  nor  of  anything 
belonging  to  their  farm,  unless  they  had  a  special  licence  or  cove- 
nant for  so  doing ;  and  if  they  did,  and  were  convicted  thereof,  they 
should  refund  full  damages,  and  be  heavily  punished  by  amerce- 
ment.^ 

The  other  parliamentary  regulations  about  process  were  as  fol- 
low: Chap.  7,  speaks  of  the  common  writ  de  custodid;  of  which 
there  appears  no  mention  in  Glanville  nor  Bracton.  It  should 
seem,  however,  that  this  meant  the  writ  of  right  of  ivard.  The 
process  in  this,  as  in  most  other  personal  actions,  was  summons, 
attachment,  and  distress.  This  was  thought  not  sufficiently  com- 
pulsory, where  the  possession  of  the  ward  was,  probably,  of  more 
value  than  all  the  lands  and  goods  which  were  taken  by  the  dis- 
tress. A  new  course  was  therefore  devised ;  and  it  was  enacted, 
if  the  deforceors  came  not  at  the  great  distress,^  then  the  same 
process  should  be  repeated  twice  or  thrice,  within  the  next  six 
months,  and  be  read  openly  in  the  county  court:  and  that  pro- 
clamation should  be  made  for  him  to  appear  at  a  day  limited ;  and 
if  he  came  not  at  the  end  of  half  a  year,  according  to  the  proclama- 
tion, he  was  to  lose  the  seisin  of  the  ward,  as  a  rebel,  and  one  who 
would  not  abide  the  judgment  of  the  law.  If  a  custody  was  de- 
manded against  one  who  held  it  by  reason  of  ward,  the  process 
ordained  by  this  statute  was  not  to  lie  ;  but  that  proceeding  was 
,Ieft  to  the  course  of  the  common  law.^ 

The  process  in  several  actions  was  altered  in  the  following  way: 
Not  satisfied  with  the  special  exception  already  made  from  the  dies 
communes,  in  favour  of  process  in  dower  unde  nihil  (a),*  the  parlia- 
ment now  declared  in  a  general  way,  that  dentur  qimtuor  dies  per 
annum  ad  minus,  and  more  if  conveniently  could  be,  so  that  they 

(a)  This  is  worth  notice  as  the  earliest  enactment  of  judgment  for  default  of  ap- 
pearance. Lord  Coke,  in  his  reading  upon  this  statute  says  : — "  Put  the  case  then 
upon  the  summons,  the  defendant  is  returned  nihil ;  and  at  the  attachment  for  dis- 
tress nihil  also.  This  case  is  out  of  the  letter  of  the  statute,  because  the  defendant 
was  never  summoned ;  but  it  is  said,  that  when  there  be  two  mischiefs  at  the  com- 
mon law,  and  the  lesser  is  provided  for  by  express  words,  the  greater  shall  be  in- 
cluded within  the  same  remedy.  And  this  case,  where  nihil  is  returned,  is  the 
greater  mischief ;  for  he  (the  defendant)  by  his  default  shall  lose  nothing ;  but  in 
the  case  provided,  the  defendant  by  his  default  shall  lose  issues  ;  and  the  law  intends 
that  he  will  rather  appear  than  lose  issues  "  (2  Inst.  i.  24).  This  is  worth  notice,  as  the 
earliest  illustration  of  the  liberal  construction  put  upon  remedial  statutes. 

1  Ch.  23.  This  latter  clause,  about  waste,  is  made  a  separate  chapter  in  2  Inst.,  and 
is  numbered  as  the  twenty-fourth  chapter ;  which  makes  this  statute  contain  thirty 
chapters  in  that  author,  though  in  the  common  editions  it  has  only  twenty-nine. 

'  ay  the  great  distress  is  meant  the  last  and  most  compulsory  of  the  four  processes  of 
3  Oh.  7.  4  Tide  wnte,  60. 
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should  have  five  or  six  in  the  year  at  least.^  In  assizes  ultimm 
prcBsentationis,  and  suits  of  qimre  impedit,  of  churches  vacant, 
days  were  to  be  given  from  fifteen  to  fifteen  days,  or  from  three 
weeks  to  three  weeks,  as  the  place  happened  to  be  near  or  remote ; 
and  in  a  quare  impedit,  if  the  disturber  appeared  not  at  the  first 
day  of  summons,  nor  cast  an  essoin,  he  was  to  be  attached ;  and  if 
he  did  not  appear  to  that,  he  was  to  be  distrained  by  the  great  dis- 
tress. If  he  still  made  default,  a  writ  was  to  go  to  the  bishop  of 
the  place  to  prevent  the  lapse  (a).  This  shortening  of  the  pro- 
cess in  quare  impedit,  was  only  confirming  a  practice^  established 
(though  as  Bracton  says  without  sanction  of  the  law)  by  the  courts 
upon  their  own  authority.  It  was  further  enacted,  in  all  cases  of 
attachment,  that  the  second  attachment  should  be  per  melioris 
plegios,^  and  then  should  follow  immediately  the  last  distress :  3  a 
regulation  which  the  first  check  upon  the  solennitas  attachiamen- 
torum^  and  the  four  processes  of  distringas. 

In  order  to  save  some  of  the  grievous  delay  occasioned  by  essoins, 
it  was  enacted,  that  after  any  one  had  put  himself  upon  an  inquest, 
no  party  should  have  more  than  one  essoin,  and  one  default.^  As 
no  inquest  could  be  taken  by  default  in  a  real  action,  this  provision 
has  been  held  to  relate  to  personal  actions  only.6  Again,  no  one 
was  to  be  obliged  to  swear,  as  had  been  the  practice,  to  warrant  the 
truth  of  an  essoin :  7  though  the  statute  speaks  generally  of  essoins, 
this  provision  has  been  held  to  apply  only  to  the  common  essoin  de 
malo  veniendi,  so  that  the  practice  of  swearing  the  warrant  of  other 
essoins  still  continued.  8  Warrantors  in  pleas  of  land  were  exempted 
from  a  fine  for  non-appearance  at  the  summons  of  justices  in  eyre, 
but  were  to  be  further  warned  to  appear.^ 

The  last  provision  on  the  subject  of  process  was  to  give  effect  to 
a  regulation  made  by  the  statute  of  Merton  about  re-disseisins.  It 
had  been  directed  by  that  act,io  that  a  person  guilty  of  re-disseisin 
should  be  committed  to  prison,  till  he  was  delivered  by  the  king, 

(a)  This  is  remarkable  as  the  first  known  enactment  in  our  law  of  a  power  to  give 
judgment  by  default,  though  there  is  some  obscure  intimation  in  the  Mi/rrw  of  a 
practice  in  personal  actions  to  allow  judgment  by  default ;  and  it  should  seem  that 
in  this  action  of  qvare  impedit,  for  the  particular  reason  assigned — to  prevent  a  lapse, 
— such  a  practice  had  arisen.  In  the  Mirror  it  is  said  that  in  real  actions  the  prac- 
tice in  case  of  default  was  to  seize  the  defendant's  land,  to  the  value  of  the 
demand,  to  be  adjudged  to  the  plaintiff  to  hold  as  a  distress;  "  but  this  was  only  to 
enforce  appearance,  and  so  as  to  mixed  actions,  the  defendants  were  distrainable  by 
all  their  movable  goods,  until  they  appeared  and  answered  "  (c.  iv.,  s.  7,  8).  As  to 
personal  actions,  it  was  said  that  the  defendants  were  distrained  to  the  value  of  the 
demands,  and  for  default  after  default  judgment  was  given  for  the  plaintiff.  This, 
however,  it  should  seem,  was  only  as  a  distress  ;  for,  it  is  added,  that  the  body  was 
not  to  be  seized  so  long  as  the  defendant  had  lands,  as  to  which  the  judgment  by 
default  was  of  force  till  the  reign  of  Henry  III.,  that  the  plaintiff  should  hold  the 
land  until  due  satisfaction  made  (c.  iv.  s.  5).  It  was  not  until  ages  afterwards  that 
final  judgment  by  default  was  allowed,  except  in  quare  impedit. 

1  Under  the  former  statute  the  returns  were  about  five  in  a  year.    The  common 
returns  in  the  statute  6t  dies  communes  are  not  more  than  two  in  a  year. 
I  Vide  ante,  vol.  i.  355,  356.  =  Ch.  12.  *  Vide  ante,  vol.  L  482,  483. 

s  Ch.  13.  8  2  Inst.  126.  '  Ch.  19.  s  2  Inst.  127.  '  Ch.  26. 

10  Namely,  c.  3.     Vide  ante,  vol.  i.  264. 
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vel  aliquo  alio  modo.  Under  ttese  last  words,  nsiich  persons  used 
to  be  delivered  by  the  common  writ  de  homme  replegiando}  To 
prevent  this  in  future,  it  was  now  ordained,  that  they  should  not  be 
delivered  sine  spedali  prcecepto  domini  regis,  and  that  they  should 
also  make  fine  with  the  king  for  the  trespass.  If  the  sheriff 
delivered  them  any  otherwise,  he  was  to  be  grievously  amerced ; 
and  the  person  so  delivered  was  to  make  fine  for  the  trespass.2 
Thus  far  of  the  provisions  of  this  statute  relating  to  civil  matters. 

Some  few  alterations  were  made  in  our  criminal  law  by  this 
statute.  The  splendid  appearance  of  the  sheriff's  tourn  was  wholly 
diminished  by  a  law,  which  ordained  that  archbishops,  bishops, 
abbots,  priors,  earls,  barons,  or  any  religious  man  or  woman,  should 
not  be  obliged  to  attend  there,  unless  they  had  some  special  busi- 
ness ;  but  the  tourn  in  other  respects  was  to  be  held  as  formerly, 
in  the  time  of  Magna  Oharta,  and  of  the  reigns  of  king  Eichard 
and  king  John.  Those  who  had  tenements  in  different  hundreds 
were  not  to  be  obliged  to  attend  the  tourn,  except  only  in  the  dis- 
trict where  they  were  most  conversant.  ^  The  attendance  before  the 
sheriffs  and  coroners  was  virtually  dispensed  with  in  another  in- 
stance. It  was  declared,  that  the  justices  in  eyre,  in  their  circuits, 
•jshould  not,  in  future,  amerce  townships,  because  all  such  as  were 
twelve  years  of  age  came  not  before  the  sheriffs  and  coroners  to 
make  inquiry  of  robberies,  burnings,  and  other  things  appertaining 
to  the  king's  crown,  provided  there  were  sufficient  others  of  the 
townships  to  make  inquisition.  However,  it  was  still  required,  that 
.in  inquisitions  for  the  death  of  a  man,  all  persons  twelve  years  old 
should  appear,  unless  they  had  a  reasonable  excuse  for  their  ab- 
sence.4 

A  provision  was  made  on  the  subject  of  murder,  which  has 
created  some  difficulty  among  modern  lawyers.  Murdrum,  says 
jthe  statute,  de  coetero  non  adjudicetur  coram  justitiariis,  ubi  in/or- 
.tunium  tantHmmodo  adjudicatwn  est;  sed  locum  habeat  murdrum 
in  interseciis  per  fehniam,  et  non  aliter.^  The  fine  called  murder, 
which  has  been  so  often  mentioned,  though  by  the  general  law  only 
due  upon  a  secret  felonious  killing,  yet,  as  appears  from  Bracton,^ 
was  by  the  particular  custom  of  some  places  exacted  in  other  cases 
of  homicide,  and  even  in  such  as  were  not  felonious.  The  object  of 
this  statute,  therefore,  was  to  abrogate  such  customs,  and  reduce 
the  whole  law  of  the  realm  to  a  uniformity.  This  is  very  different 
from  the  opinion  of  those  who  imagined  the  murder  here  spoken  of 
to  signify  the  fact  of  killing ;  and  that  the  statute  ordained,  that 
killing  per  infortunium  should  not  be  deemed  felonious,  or  murder. 

The  other  regulation  concerning  matters  of  crime  was  this :  that 
where  a  clerk  was  arrested  for  an  offence,  and  was  afterwards  by 
the  king's  command  let  to  baU,  or  replevied,  with  a  condition,  that 
they  to  whom  he  was  let  to  bail,  should  have  him  before  the 

1 2  Inst.  116.  » Ch.  8.  » Ch.  10. 

*  Oh.  24.    ride  ante,  vol.  i.  263.  *  Oh.  25.  «  Vide  ante,  22. 
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justices ;  such  sureties  and  such  bail,  if  they  had  his  body  before  the 
justices,  were  not  to  be  amerced,  though  he  refused  to  answer,  and 
claimed  his  privilege  of  clergy :  i  a  provision  which  seems  dictated 
by  such  plain  and  obvious  justice,  that  one  may  wonder  how  it  ever 
should  be  thought  necessary  to  be  secured  by  statute. 

These  were  the  alterations  and  confirmations  of  the  common  law 
made  by  the  statute  of  Marlbridge,  52  Hen.  III.  to  which  may  be 
added_  a  chapter,  whose  substance  was  frequently  repeated  in  the 
following  reigns.  This  required,  that  Magna  Charta  should  be 
observed  in  all  its  articles,  as  well  those  relating  to  the  king,  as  to 
others  (a)  ;  and  it  was  directed,  that  this  should  be  inquired  of 
before  the  justices  in  eyre  in  their  circuits,  and  before  sheriffs  in 
their  counties.    Writs  were  to  be  granted  gratis  against  such  as 

(a)  Upon  this,  the  commentator  in  the  Mirror  shrewdly  observes,  "  The  chapter 
which  commandeth  the  Great  Charter  to  be  kept  in  all  points  is  defective,  for  want 
of  provision  of  pvmahmmt,  and  it  seems  idle  to  make  constitutions  not  Jiolden" 
(Mirror,  c.  v.  s.  7).    That  was  written  after  the  statute  of  Marlbridge,  which  was  in 
the  52d  Henry  III.,  that  is  more  than  half  a  century  after  Magna  Charta  had  been 
first  granted  by  the  king,  and  a  quarter  of  a  century  since  it  had  been  confirmed  by 
him ;  and  yet  the  commentator  treats  it  as  idle,  it  had  been  so  little  observed  ! 
And  in  the  same  chapter  of  the  Mirror  we  find  a  long  catalogue  of  "  abuses,"  most 
of  them  in  violation  of  the  charter.     The  great  difficulty  of  the  age,  however,  was  in 
enforcing  the  law  ;  and  that  difficulty  would  not  have  been  met,  as  the  commentator 
in  the  Mirror  appeared  to  suppose,  merely  by  enacting  punishments  for  breaches  of 
the  charter,  for  still  the  difficulty  would  have  been  in  the  execution  of  the  law.    The 
difficulty  lay  in  the  want  of  purity  and  the  want  of  power  in  the  administration  of  j  ustice. 
It  wag  in  vain  to  declare  the  rights  of  the  subject,  and  it  would  have  been  as  vain  to 
enact  punishments  for  their  infraction,  there  being  not  sufficient  honesty  or  not 
sufficient  strength  in  the  courts  of  justice  to  pronounce  and  enforce  judgments 
which  should  vindicate  and  protect  these  rights.    The  whole  of  the  reign  was  occu- 
pied in  endeavours  to  effect  the  object.     When  the  charter  was  confirmed,  the 
itinerant  justices  were  ordered  to  summon  all  knights  and  freemen  to  their  courts, 
and  to  administer  to  them  an  oath — that  they  would  keep  the  peace  and  observe 
the  good  and  lawful  customs  of  the  realm.    But  what  were  oaths  in  those  times  of 
turbulence  and  violence.    Later  in  the  reign  the  law  was,  as  the  Parliament  of 
Oxford  insisted,  that  four  koigHts  should  be  chosen  by  the  freeholders  of  each 
county  to  ascertain  aud  report  to  parliament  the  excesses  and  injuries  committed 
within  the  county  by  the  ministers  of  the  king  and  the  itinerant  justices  themselves. 
But  what  manner  of  protection  there  were  may  be  gathered  from  the  fact,  that  the 
chief  justiciary,  appointed  by  the  barons,  surrendered  the  whole  body  of  the  Jews  in 
London  to  plundei  and  massacre  (lAngwrd,  v.  2,  c.  vi.).    There  was  no  real  guarantee 
for  liberty  and  law  until  the  authority  of  parliament  was  established  (vide  post), 
"  Volons  nos  que  generale  crie  soit  fait  solempnement  par  les  marches,  cytes,  et 
burghes,  par  tout  le  counte,  &c.    Et  qne  le  visconte  du  pays  est  illonques  trestans 
les  brefs  que  ajournes  outre  este  jesques  en  eyre,  et  toutes  les  assises  de  novel  dissei- 
sin de  mort  d'  ancester,  et  de  dower,  etc.    Et  manudrouns  a  nos  justices  de  banks, 
que  trestans  les  pleas  del  counte  adjournent  et  enneyent  devaant  nous  ou  devauut  ceux 
justices  errantre  en  cet  counte,  essint  que  ils  soient  a  certein  jour.    Et  quant  a  la 
venue  de  nos  justices  volons  nos  que  comme  ils  sertont  venues  la  ou  il  deyrent  eyrer 
q'ils  monstrent,  le  peer  que  ils  averount  de  nous  par  nos  lettres  patentes  et  en 
audience  del  people  les  facent  lire,  et  puis  celui  que  primis  serra  nos  ne  en  celes 
lettres,  noatre  et  die  al  people  les  enohesons  et  les  profites  de  leur  venue  en  eel 
counte"  (Britton,  c.  ii.).     "  Au  commencement  soient  enquies,  oyer  et  terminer  leg 
veus  articles  et  chapitres  presentes  en  le  darreyn  eyre  eis  eel  counte,  &c."  (e.  iii.) 
Now,  these  extracts  from  Britton  have  been  given  with  the  object  of  explaining 
that  justices  in  eyre  were  justices  itinerant  of  a  larger  jiuriadiction  than  ordinary 
justices  itinerant,  coming  with  a  larger  commiasion,  to  hear  and  determine  ail  mat- 
ters, civil  or  criminal,  apparently  without  any  limitation ;  whereas  the  justices 

1  Ch.  27. 
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offended  therein,  returnable  coram  rege,  coram  justitianis  in  ianco, 
and  before  the  justices  itinerant ;  the  like  of  the  Charter  of  the 
Porest :  all  offenders  of  this  kind  were  to  be  grievously  punished.^ 
In  the  meantime  the  legislature  of  the  national  clergy  were  em- 
ployed in  framing  regulations,  that  were  considered  as  binding  to  a 
certain  degree,  like  those  of  the  parliament.  Several  synods  were 
holden  during  this  reign ;  some  by  archbishops,  and  some  by  the 
pope's  legates.  The  former  were  provincial,  the  latter  tiational 
councils ;  the  constitutions  made  in  the  former  are  accordingly 
called  provincial;  but  those  in  the  latter,  legatine.  Of  the  canons 
and  constitutions  made  in  these  assemblies,  many  have  come  down  to 
our  times.  These  form  a  kind  of  national  canon  law ;  and  as  such, 
were  better  received  than  the  pontifical  law,  which  had  been  intro- 
duced into  the  kingdom  in  the  reigns  of  Henry  II.  and  John  (a). 
From  the  parliamentary  appearance  of  those  assemblies,  their  laws 
carried  in  them  some  similitude  to  acts  made  by  the  legislature  of 
the  kingdom.  The  subjecting  the  church  and  clergy  to  such  an 
authority  seemed  reasonable,  consistent,  and  safe.  Among  the 
legatine  constitutions  of  this  reign,  the  most  distinguished  are  those 
of  Cardinal  Otto,  made  in  a  council  held  in  1220 ;  and  those  of 
Cardinal  Ottoboni,  in  one  held  in  1268  (&). 

itinerant  appear,  as  has  been  already  seen,  to  have  had  only  a  jurisdiction  over  pleas 
of  the  crown,  tpith  a  limited  jurisdiction  in  smaller  civil  matters.  Both  Britton  and 
the  Mirror  were  of  the  reign  of  Edward  I.,  whereas  Bracton,  upon  whom  our  author 
founds  his  account,  wrote  in  th«  latter  part  of  the  present  reign  ;  but  there  is,  it  will 
be  seen,  an  eniire  accord  between  what  is  said  by  Britton  as  to  justices  in  eyre,  and 
by  Bracton  as  to  justices  itinerant.  These  justices  by  degrees  superseded  the  county 
courts.  In  the  ieges  Henrki  Primi  there  is  a  chapter  on  the  county  court  which  com- 
mences thus— "Judices  regis  sunt  barones  comitatus,"  which  Spelman  considers^ 
no  doubt  truly — ^to  mean  the  freeholders  of  the  county.  Originally,  as  seen  in  the 
Saxon  laws,  and  as  stated  by  Lord  Coke,  all  who  held  by  military  tenure  were  called 
"thanes"  or  "barons;"  those  who  held  of  the  king  being  called  king's  thanes  or 
greater  barons,  the  oth«rs  lesser  thanes  or  barons.  The  system  of  tenure  originally 
comprised  all  freeholders,  as  appears  by  the  Mirror,  and  they  were  the  suitors  and 
judges  in  the  county  courts. 

(a)  It  has  already  been  seen  what  an  exaggerated  and  incorrect  idea  our  author 
had  of  these  pontifical  laws,  which  were  simply  the  same  as  the  old  Saxon  laws  of 
the  country.  And  it  may  be  conceived  how  little  likely  it  was  that  constitutions 
and  canons,  enacted  under  papal  legates,  would  be  one  whit  less  papal  than  the 
papal  constitutions  themselves.  Yet,  such  is  the  ferce  of  traditional  prejudice,  that 
because  it  had  become  a  national  habit  to  feel  and  express  dislike  to  anything  papal, 
the  very  same  constitutions  which  were  denounced  by  the  author  in  a  former 
chapter  as  papal,  are  here  represented,  rightly  enough,  as  being  the  most  natural 
things  in  the  world,  in  a  Roman  Catholic  country  with  a  Roman  Catholic  Church. 

(6)  Dr  Lingard  says  that  many  of  the  canons  which  Cardinal  Ottoboni  published, 
relating  to  commendaries,  residence,  delapidations,  repair*,  and  the  plurality  of 
benefices,  still  retain  the  force  of  law  in  the  ecclesiastical  courts.  Otho,  his  prede- 
cessor, had  vainly  attempted  to  abolish  ttie  abuse,  which  was  so  prevalent  in  England, 
of  bestowing  a  number  of  benefices  on  the  same  person.  On  the  present  occasion, 
some  of  the  prelates  appealed  from  the  legate  to  the  Pope,  but  were  induced  to  with- 
draw their  appeal ;  and  indeed,  adds  the  learned  historian,  it  would  not  have  suc- 
ceeded. So  inexorable  was  Clement  on  the  subject  that,  as  soon  as  he  learned  that 
his  nephew  possessed  three  benefices,  he  compelled  him  to  resign  two  (lAngar^s 
Hist.  Eng.  v.  ii.  c.  vi.)  Prom  this  we  see  that  the  national  prelates  were  sometimes 
in  favour  of  abuses,  and  that  the  papal  authority  was  sometimes  exercised  for  their 
repression.    Our  author,  in  another  chapter,  shows  this. 

1  Ch.  5. 
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These  constitutions,  whether  provincial  or  legatine,  are  principally 
taken  up  in  such  matters  as  peculiarly  belonged  to  the  considera- 
tion of  a  national  assembly  of  the  clergy.  The  life  and  conver- 
sation of  churchmen ;  the  due  administration  of  spiritual  things  ; 
whatever^  related  to  religion  or  to  manners ;  such  are  the  objects 
upon  which  these  clerical  ordinances  are  mostly  employed.  But 
among  these  godly  and  sober  regulations,  there  are  certain  consti- 
tutions of  a  famous  prelate  that  breathe  nothing  but  the  spirit  of 
clerical  ambition.  These  are  the  constitutions  of  Boniface,  arch- 
bishop of  Canterbury.  This  determined  successor  of  Becket  had 
set  on  foot  all  the  claims  so  steadily  urged  by  that  famous  martyr 
in  the  cause  of  the  church ;  and  resolved,  by  a  legislative  act  of  the 
convocation,  at  once  to  establish  them  for  law,  at  least  as  far  as 
they  could  be  established  by  the  sanction  of  an  ecclesiastical  synod. 

By  the  authority  of  a  convocation  held  a.d.  1261,  he  ordained, 
that  if  any  archbishop,  bishop,  or  other  inferior  prelate,  should  be 
called  by  the  king's  letters  before  a  secular  judicature,  to  answer 
respecting  matters  that  were  known  to  concern  merely  their  office 
and  court  ecclesiastical;  as,  whether  they  had  admitted,  or  not 
admitted  clerks  to  vacant  churches;  whether  they  instituted,  or 
did  not  institute  rectors ;  whether  they  had  passed  excommunica- 
tion or  interdiction ;  whether  they  had  consecrated  churches,  cele- 
brated orders,  taken  cognizance  of  causes  purely  spiritual,  as  tithes, 
oblations,  bounds  of  parishes,  and  the  like  (which,  says  the  consti- 
tution, cannot  concern  the  secular  court)  (a)  ;  whether  they  had 

{a)  This  certainly  was  otherwise,  according  to  the  view  of  the  English  law  as  it  was 
then  settled  and  understood,  and  it  has  already  been  shown  that,  according  to  the 
principles  of  the  canon  law  itself,  the  ecclesiastical  law  could  only  interfere  with  the 
secular  courts  in  matters  within  their  province,  upon  the  ground  of  a  recognition  of 
the  ecclesiastical  power  by  the  law  of  the  land.  So  that,  even  upon  canonical  prin- 
ciples, the  right  of  the  church  to  interfere  with  such  matters  would  depend  upon  the 
degree  in  which  her  power  was  recognised  by  the  law.  Now,  as  to  this,  the  result  of 
the  struggle  which  had  taken  place  in  the  reign  of  Henry  II.  had  been  undoubtedly 
to  work  some  alteration  in  the  law,  and  to  settle  it  upon  a  basis  far  less  favourable 
to  ecclesiastical  power  than  as  it  had  been  before  understood.  As  already  observed, 
in  commenting  on  the  Constitutions  of  Clarendon,  although  they  were  not  per  se  of 
statutory  authority,  and  the  degree  to  which  they  were  law  would  depend  upon  the 
extent  to  which  they  had  been  afterwards  incorporated  with  the  law  by  actual  use 
and  adoption,  they  had  certainly  to  a  large  extent  been  so  used  and  adopted,  and 
had  greatly  altered  the  law.  For  instance,  in  the  treatise  of  Glanville,  written  at 
the  close  of  the  reign  of  Henry  II.,  it  is  (as  already  stated)  laid  down  as  clear  law 
that  the  right  of  advowson  or  presentation  was  of  secular  cognizance,  and  that 
prohibition  would  go  to  the  ecclesiastical  court  if  it  took  cognizance  thereof  {Glanv. 
lib.  T.  c.  viii.,  ix.),  although  if  a  question  arose  between  clerk  and  patron,  or  between  two 
clerks — as  to  institution,  not  presentation — it  should  be  decided  in  the  ecclesiastical 
court  {Ibid.  u.  viii.,  ix.)  The  principle  involved  is  this,  that  wherever  temporality  was 
annexed  to  spirituality,  the  former  should  draw  the  latter  into  the  king's  court,  and 
not  the  latter  the  former  into  the  ecclesiastical  court,  was  laid  down  and  expounded 
by  Bracton  in  his  great  treatise,  and  applied  to  various  cases.  And  however  illogi- 
cal this  might  appear  to  be  upon  his  own  principles,  that  the  principal  would  draw 
to  it  the  accessory — unless  indeed  the  law  decreed  the  temporality  to  be  the  principal 
and  not  the  spirituality,  to  which  it  was  annexed — such  was  certainly  the  law,  as  laid 
down  in  his  treatise,  composed  and  written  towards  the  end  of  this  reign.  And  as 
even,  according  to  the  ecclesiastical  law,  this  question  depends  upon  the  degree  to 
which  the  law  of  the  land  allows  of  or  recognises  the  power  of  the  church,  it  may 
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taken  cognizance  of  sins,  or  excesses,  as  perjury,  fidei  Icesio,  or 
breach  of  faith,  sacrilege,  violation  or  perturbation  of  ecclesiastical 

be  proper  here  to  present  the  passages  in  Bracton  in  which  he  lays  down  the  prin- 
ciple on  which  it  depends  : — "  Est  etiam  jnrisdictio  quse  pertinet  ad  forum  eeclesias- 
ticum,  est  etiam  alia  jnrisdictio  quae  pertinet  ad  coronum,  in  causis  et  placitis  tem> 
poralium  in  foro  seculari,  et  unde  videndum  cujus  juditium  et  forum  actor  adire  debet 
et  verum  est  quod  sive  laicuin  sire  clericum  venit  quis  convenire,  debet  adire  judi- 
cum  et  sequi  forum  rei  et  judioem  habebit  ilium  apud  quern  rem  habet  domicilium, 
sive  domicilium  habuerit  sub  jurisdictione  unius  vel  duorum.  Et  licet  generaliter 
verum  sit  quod  actor  forum  rei  sequi  debeat,  fallit  tamen  in  casibus,  propter  diversi- 
tatem  jurisdictionum  et  causarum  de  rebus  spiritualibus  et  temporalibus  et  eorum 
sequela  sicut  in  causa  matrimoraali,  et  rebus  prsemisses  ob  eausam  matrimonii  quse 
in  foro  eoclesiastico  debent  terminari,  quia  cujus  juris  jurisdictionis  est  principale, 
ejusdem  juris  erit  accessorem.  Et  eodem  modo  sicut  si  in  foro  seculari  agatur  de 
aQquo  quod  pertinet  ad  coronam  et  fides  fuerit  ap  posita  in  contractu  non  propter  hoc 
pertinebit  cognitio  super  principale  ad  judicem  ecclesiasticum.  Item  fallit  in  causa 
testamentaria  et  aliis  pluribus  causis  ecclesiasticis.  Item,  ratione  contractus.  Item, 
ratione  rei  petitee  sit  se  clerious  petat  versus  clericum  vel  laicum  debitum,  quod  non 
sit  de  testamento  vel  de  matrimonio,  sequi  forum  laicale  "  {Bracton,  De  Legibus,  lib. 
V.  c.  xi.,  ss.  1,  2,  p.  401).  And  so  there  was  prohibition  if  the  ecclesiastical  court 
entertained  suit  of  debts  not  by  testament  {Ilid.  c.  iii.  s.  2).  From  this,  it  is  clear 
that  the  secular  courts  claimed  jurisdiction  wherever  temporal  rights  or  interests 
were  involved,  except  where  the  secular  law  itself,  as  in  the  case  of  testaments,  had 
given  the  ecclesiastical  courts  jurisdiction.  Hence  the  distinction  drawn  as  to  con- 
tract, although  breach  of  contract  might  be,  as  breach  of  good  faith,  a  spiritual 
offence.  Hence  also  the  distinction  as  to  debts  not  arising  out  of  testament  (as 
legacies),  although  non-payment  of  debts  may  be  a  spiritual  offence.  And  it  is 
obvious  that  if  the  ecclesiastical  courts  were  allowed  to  elaim  cognizance  of  every 
matter  which  involved  a  spiritual  offence,  as  every  matter  in  the  world  might  involve 
such  an  offence,  they  would  have  jurisdiction  over  all  matters,  and  there  would  be 
constant  conflicts  between  the  two  jurisdictions,  the  ecclesiastical  often  deciding  on 
different  principles  from  the  secular,  because  deciding  in  foro  comcientice.  And  it 
is  obvious  that  it  would  be  no  sufficient  answer  to  urge  that  the  ecclesiastical  courts 
could  only  enforce  their  sentences  by  excommunication  ;  for  if  it  had  any  deterrent 
effect  (as  it  must  be  presumed  that  it  would  have  in  a  country  professing  the  Roman 
Catholic  religion),  to  the  extent  to  which  it  had  effect  it  would  obstruct  the  exercise 
by  the  king's  courts  of  their  jurisdiction,  and  tend  to  erect  an  ecclesiastical  sove- 
reignty in  the  realm  often  opposed  to  the  secular  sovereignty.  How  far  this  is  or  is 
not  the  necessary  consequence  of  the  principles  of  the  church  could  be  a  theological 
question;  the  legal  question,  it  is  conceived,  and,  even  upon  the  view  of  the 
church,  the  practical  question,  would  be  how  far  the  state,  as  the  law  then  stood, 
recognised,  or  allowed  of  the  exercise  of  such  a  power  by  the  church  when  not  in 
accordance  with  the  law  of  the  state.  Now,  to  the  extent  to  which  the  exercise  of 
her  purely  spiritual  power  was  not  antagonistic  to  the  secular  law,  the  state  con- 
sidered its  exercise  spiritual,  and  allowed  of  it ;  but  so  far  as  it  was  antagonistic  to 
secular  law,  and  so  directly  interfered  with  temporal  matters,  which  were  its  pro- 
vince, the  state  deemed  it  not  purely  spiritual,  and  did  not  allow  of  it.  Thus 
Bracton  says — "  Quia  clericus  in  nuUo  couveniendus  est  coram  judice  seculari 
quod  pertinet  ad  forum  ecclesiasticum,  sicut  in  causis  spiritualibus  vel  spiritualitate 
annexis,  ut  si  pro  peccate  vel  transgressione  fuerit  pcenitentia  injungendi,  et  quo 
casus  judex,  ecelesiasticus  habet  cognitionem,  quia  non  pertinet  ad  Kegem  injun- 
gere  poenitentias,  nee  ad  judicem  secularent,  nee  etiam  ad  eos  pertinet  cognoscere 
de  iis  quse  sunt  spiritualibus  annexa  ;  sicut  de  decimis  et  aliis  ecclesia  proventioni- 
bus.  Item  nee  de  eatuUis  quse  sunt  de  testamento  vel  matrimonio,  et  quamvis  in 
omnibus  aliis  aotionibus  sive  placitis  ad  forum  seculare  pertinentibus  videatur  quod 
clericus  sequi  debeat  forum  seculare,  et  ibi  agere  respondere  ratione  rei  vel  con- 
tractus ubi  agitur  realiter  vel  personaliter,  sicut  in  actione  injuriarnm  vel  criminis 
dum  tamen  civiliter  agatur,  secundum  quod  videri  poterit  tota  die,  quod  si  clericus 
quia  laicum  foedum  non  habet,  summonitionem  suscipere  noluerit  nee  plegios  invenere 
mandabitur  episcopo  vel  ordinario  loci  quod  faceat  talem  venue  coram  rege  vel  jus- 
ticiariis  suis  ad  respondendum.  Quamvis  sunt  qui  dicant  (very  likely  alluding  to 
the  claims  set  up  by  archbishop  Boniface,  as  stated  in  the  text),  '  quod  de  nuUo 
placito  tenentur  respondere,  nee  ratione  rei  contractus,  vel  delicti  coram  judice  'secu^ 
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liberty,  particularly  as  such  violators  and  perturbators  were  sub- 
jected to  excommunication  by  the  confirmation  solemnly  passed  of 

lari,  et  salva  pace  eorum,  videtur  quod  fit  in  omnibus  actionibuB  et  plaoitia  civilibua 
et  criminalibuB  prEeter  quam  in  executione  judicii  in  causa  oriminali  ubi  laicus  cou- 
demnanduB  esset  ad  amissionem  vitse  vol  membrorum,  et  quo  oasu  quamviB  judex: 
seculari  habet  cognitionem  ut  oognoscat  de  crimine,  tameu  neo  habet  potentiam 
exequendi  judicium,  non  enim  possit  degradare  clericam,  et  ideo  propter  ejus 
defectum    habet  ordinarium  executionem  judicii,"   which  is    wrong;  seeing  that 
as  he  goes  on  to  chap,  ix.,  that  bishops  could  not  give  capital  sentences.    "  In 
causa  enim  sanguinis  judioare  non  potest  nee   debet"   (c.  ii.),  and  his  infer- 
ence therefrom  that,   therefore,  they  should  execute  sentences   they  could   not 
pronounce  is  inconsistent  with  what  he  allows  to  be  recognised  as  the  law  of  the 
church  ;  and  the  natural  inference  from  what  he  states  elsewhere  in  an  earlier  part 
of  his  work,  viz.,  that,  as  the  secular  courts  could  not  execute  their  sentences,  they 
had  no  jurisdiction;  and  ultimately  the  vexed  question  was  settled  practicj^ly  in 
that   way,  by  the  recognition  of  privilege  of  clergy,  which  withdrew  the  culprit, 
although  after  conviction,  from  the  secular  jurisdiction..    But  this  was  because  the 
law  of  the  state  did  still  recognise  the  privilege  of  clergy,  for  Bracton  admits  that, 
the  secular  courts  could  not  execute  sentences  in  such  cases.   Bracton  therefore  went 
wrong  in  one  direction,  as  Boniface  went  wrong  in  the  other.     The  archbishop 
would  not  allow  secular  jurisdiction  in  any  case  over  clerks.  The  judge  insisted  upon 
it  even  in  cases  where  the  law  itself  allowed  of  and  recognised  an  immunity  against 
it.    And  the  only  practical  test,  in  the  determination  of  the  question  in  cases  where- 
the  exercise  of  the  church's  power  interfered  with  secular  law,  is  whether  the  matter 
was  within  the  scope  of  secular  law,  and,  if  so  whether  the  state  allowed  or  recognised 
the  claim  of  the  church  against  it.    Now,  no  one  could  doubt  that  matters  of  debt, 
of  contract,  of  perjury,  or  of  murder,  were  properly  within  the  scope  of  secular  law. 
It  allowed  the  jurisdiction  of  the  church  in  cases  of  capital  crimes  by  clerks  (for  the 
special  reasons  mentioned  by  Bracton),  and  also  in  cases  of  debt  arising  out  of  tes- 
tament, i.e.,  legacies,  but  not  in  other  cases.     And  Bracton  goes  on  to  state  that 
prohibition  would  go  to  the  ecclesiastical  judge,  even  although  a  papal  delegate,  if 
he  interfered  in  other  matters,  as  "  De  tauta  terra,"  or  "  de  catellis  vel  debitis  quae 
non  sunt  ex  testamento  vel  matrimonio  "  (c.  iii.)     If  it  was  the  case  of  a  papal  dele- 
gate, the  form  was  diflferent,  but  that  was  the  only  difference.     "  Si  delegati  fueruut 
h  domino  papa,  vel  alio  ordinario,  tunc  sic.    Prohibemus  vobis  ne  teneatis  placitum  in 
curia  christianitatis  autoritate  Uterarum  domini  papse."  So  there  is  a  chapter  as  to  pro- 
hibitions in  cases  relating  to  advowsons.    "Prohibitio  si  rectores  ecclesiarum  contend 
ant  inter  se  sine  patronis,"  because  the  right  of  the  patron,  it  was  supposed,  might 
be  prejudiced,  though,  as  it  would  be  res  inter  alios  acta,  it  would  not  be  so.     "Pro- 
hibitio si  clericus  prsesentatus  ab  eo  quse  optinuerit  implacitatus  f uerit  ii  clerioo  ipsius 
qui  amisit  in  curia  regis,"  which  seems  contrary  to  what  was  laid  down  as  law  by 
Glanville.    So,  generally,  "  prohibitio  contra  eum  qui  sequiter  contra  judicium  factum 
in  curia  regis"  (c.  iv.)    And  then  as  to  presentations  and  admissions  of  clerks  pre- 
sented, "  Si  minus  idoueus  fuerit  recusatus,  et  idoneus  admissus,  ad  querelam  breve 
formatum  &  justiciario."     "  Est  et  aliud  genus  prohibitionis  ubi  quis  clericus  prssen- 
tatus  ad  ecclesiam  pro  dominum  regum  propter  insufficientiam  recusatus  fuerit,  et 
alius  idoneus  institutus,  si  velit  inquietare  institutum ; "  that  is,  if  when  the  bishops 
had  rejected  a  clerk  as  not  a  fit  and  proper  person  (which  was  admitted  to  be  of 
ecclesiastical  cognizance),  and  another  had  been  instituted,  he  was  disturbed  by  the 
other.     It  was  decreed  that  this  was  of  temporal  cognizance  (although,  of  course,  it 
was  also  an  ecclesiastical  offence),  because  the  clerk  then  had  a  freehold  vested  in 
him  at  law,  and  a  temporal  right  of  action,  which,  however,  was  a  better  reason  for 
allowing  him  to  sue  at  law,  than  not  allowing  him  to  sue  in  the  ecclesiastical  court. 
But  it  must  be  observed  that  this  great  question  of  ecclesiastical  or  lay  jurisdiction 
was  regarded  by  the  sovereigns,  and  disputed  by  the  lawyers,  with  so  keen  an  interest, 
not  merely  from  the  jealousy  which  had  arisen  between  the  two  jurisdictions— espe- 
cially on  account  of  the  superior  learning  of  the  clergy^-but  on  account  of  its  prac- 
tical bearing  upon  the  vital  question  of  fees;  which  had  begun  to  be  regarded  with 
great  interest  as  a  source  of  revenue  to  the  crown,  and  of  profit  to  the  king's  judges. 
And  although  Bracton  was  a  cleric,  he  was  a  king's  cleric,  for  he  was  a  king's  judge  ; 
so  his  sympathies  would  be  with  the  crown  and  the  king's  courts  on  such  questions. 
On  the  other  hand,  as  he  was  a  cleric  as  well  as  a  lawyer,  it  may  be  presumedthat 
he  would  be  careful  how  he  went  beyond  the  line  of  sound  doctrine,  as  laid  down  by 
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Magna  Gharid);^  or  whether  they  took  cognizance  of  actions  per- 
sonal concerning  contracts,  or  quasi-contracts,  trespasses,  or  quasi- 

the  church,  though  he  would  probably  stretch  it  to  the  utmost.  And  the  instance 
just  given  is  a  strong  one,  for  the  clerk  rejected  would  have  a  right  of  appeal,  and 
the  prohibition  is  directed  to  the  papal  delegate,  the  suit  prohibited  being  a  spiritual 
suit  before  him,  though  it  appears  to  be  after  the  canonical  institution  of  the  other 
clerk ;  and  it  is  to  be  presumed  that  there  would  be  no  such  institution  after  a 
caveat  or  notice  of  appeal ;  "  habet  ipsum  in  placitum  de  eadem  ecclesia  coram  vobis 
autoritate  literarum  domini  papse,  et  quoniam  injustum  est  quod  idem  A  ipsum  B 
implacitet  qui  per  ipsum  archiepiscopum  siout  idonea  ad  eandem  ecclesiam  admissus 
et  canonice  institutus  "  (c.  iv).  The  case,  it  will  be  seen,  was  close  to  the  line  of  a 
downright  interference  with  the  admitted  rights  of  the  ecclesiastical  courts  to  deter- 
mine questions  of  canonical  fitness  of  clergymen  for  benefices.  So  of  the  next  case 
of  prohibition,  where  the  king  had,  by  reason  of  the  vacancy  of  a  see,  presented  to  a 
living  belonging  to  it,  which  involved  the  royal  claims  to  the  custody  of  vacant  bene- 
fices. That  the  distinctions  drawn  were  often  of  great  difficulty  and  nicety  is  mani- 
fest from  some  of  the  cases  put  by  Bractou.  Thus  as  to  a  suit  by  a  spiritual  person 
for  disturbance  of  a  right  to  riova  garba,  if  the  possession  had  been  long  and  peace- 
able, and  the  disturbance  recent,  so  that  the  right  really  was  not  in  question,  the 
ecclesiastical  court  had  cognizance  of,  otherwise  not  so  (c.  viii.)  So  in  cases  between 
ecclesiastical  persons  as  to  payments  for  services  purely  spiritual,  as  if  a  religious 
house  were  bound  by  deed  to  -pay  a  certain  rent  to  a  clerk  as  curate  or  chaplain. 
The  language  of  the  writ  allowing  the  ecclesiastical  court  to  proceed  is  curious,  and 
contains  aclear  recognition  of  canon  law,  so  far  as  it  did  not  trench  upon  the  juris- 
diction of  the  king's  courts  in  matters  temporal,  "  quod  cum  juri  canonico  sit  con- 
trarium,  quod  si  olericus  olericum,  et  maximfe  viros  religiosos  convenerit  coram  judice 
ecclesiastico,  quod  iidem  religiosi  quasi  religionis  suae  immemores  et  de  eoolesia  (salva 
pace  eorum)  male  scientea,  ut  negotii  processu  impediant,  et  judicium  ecclesiasticum 
subterfugiant,"  &c.  But  the  next  chapter  declares  the  law  to  be  that  the  ecdesiasti- 
oal  courts  had  no  jurisdiction  in  matters  of  contract,  notwithstanding  a  supposed 
breach  of  faith,  nor  matters  of  debts  or  goods,  except  arising  out  of  testament : 
"  Item  jurisdictionem  suam  non  mutat  fidei  iuterpositio,  nee  sacramantum  prestitum. 
Et  illud  idem  dioendum  erit  de  debitis  et  oatallis  quse  non  sunt  de  testamenta  "  (c  ix.) 
On  the  other  hand,  it  was  laid  down  that  there  could  be  no  prohibition  of  things 
purely  spiritual ;  "  Non  habebit  prohibitio  in  curia  Christianitatis  de  aliquo  spirit- 
uali  vel  spiritualitat^  annexe,  sive  agatur  inter  olericos  sive  inter  clericum  et  laioum, 
vel  ubi  agatur  ex  causa  testamentaria  vel  matrimoniale  vel  de  aliquo  de  quo  sit 
poenitentia  injungenda  pro  peccato  "  (o.  xl.  f ol.  40).  "  Nee  de  aliquo  tenementi,  quod 
si  sacrum  et  per  Pontifioes  Deo  dedicatum.  Item  quasi  sacra,  quia  spiritualitati 
annexa  sicut  sunt  terrse  data  eeclesias  tempore  dedicationis  cum  sedeficiis  in  eadem 
contentis  et  in  pertinentis  eorum.  Item  non  habebit  prohibitio  si  de  decimiis  agatur. 
Item  si  pecunia  legitur  et  petatur  ut  debitum  in  foro  ecclesiastico  ex  causa  testa- 
mentaria. Item  ut  si  clerious  clericum  spoliaverit  de  decimiis  vel  aliis  de  quibus  cog- 
nitio  pertinet  ad  forum  ecclesiasticum"  (o.  x.).  Next,  however,  comes  a  chapter 
which  has  an  important  bearing  upon  the  above-mentioned  constitutions  of  the  arch- 
bishop as  to  excommunication.  It  is  headed,' "  De  judicibus  qui  fraudulenter  simul 
faciunt  suas  comminationes  ut  facilius  procedant  ad  excommunicationem,"  in  order, 
as  the  chapter  explains,  to  evade  the  prohibition.  "  Sunt  judices  qui,  cum  citatus 
comparuerit  de  re  ad  oognitionem  suam  non  pertinente,  ut  prohibitionem  evadere 
possent,  faciunt  ei  tres  comminationes  quam  libet  post  aliam  primo  die  litis,  et  ubi 
satisfecerit  eorum  voluntate,  innodant  eum  vinculo  excommunicationis  et  pendente 
prohibitione,  cum  talis  in  hujusmodi  excommunicatione  prestitent  pro  xl.  dies,  ut 
prohibitionis'  prosecutio  ne  evadant,  ad  impetrationem  eorumdem,  judioum  significat 
ordinarius  Regi  quod  talis  in  excommunicatione  extibit  per  tantum  tempus,  et  pro- 
curat  captionem,"  «.e.,  the  writ  "Pe  capiendo  excommunicato,"  for  the  arrest  of  an 
excommunicated  person  remaining  arrested  forty  days.  It  is  most  important  to 
observe  and  to  bear  in  mind  that  the  secular  law  did  then  thus  enforce  the  sentence 
of  excommunication  by  the  temporal  punishment  of  imprisonment,  because  it  has  a 
double  bearing  upon  the  question  raised  by  the  above-mentioned  canons,  especially 

IAD.  1253.    When  Boniface  and  the  other  bishops  solemnly  in  "Westminster  Hall 
oronounoed  exoommunioation  against  the  infringers  of  that  statute.     Vide  ante,  vol.  i. 
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trespasses,  either  between  clerks,  or  between  clerks  complainants, 
and  laymen  defendants  ;  if  any  archbishop,  bishop,  or  other  prelate 

aa  to  excommunication.  For,  on  the  one  hand,  it  implied  a  recognition  by  the  law  of 
the  state  of  the  right  of  the  church  to  enforce  her  laws  by  that  sentence  (so  that  it 
did  not  interfere  with  the  jurisdiction  of  the  king's  courts)  ;  and,  on  the  other  hand, 
it  entitled  and  indeed  necessitated  the  state  to  consider  what  were  the  cases  in  which 
it  would  allow  such  interference  with  the  jurisdiction  of  its  own  courts  ;  for  other- 
wise there  would  be  two  inconsistent  and  compulsory  jurisdictions,  each  supported 
by  the  arm  of  the  temporal  power,  which  would  be  absurd.  Hence  in  the  above 
chapter,  it  will  be  observed,  that  the  right  of  the  ecclesiastical  court  to  pronounce 
sentence  of  excommunication  even  in  matters  which  might  be  also  of  secular  cogniz- 
ance is  not  disputed,  so  long  as  it  was  not  directed  to  thwart  and  obstruct  the  juris- 
diction of  the  secular  courts.  And  hence,  on  the  other  hand,  the  canonical  law  itself 
admitted  that  the  extent  to  which  it  was  allowed  thus  to  interfere  with  the  secular 
jurisdiction  as  to  matters  which  came  within  it,  must  depend  upon  the  secular  law. 
It  was  one  thing  to  daim,  as  the  church,  ju/re  divi/no,  to  say  that  such  an  act  was  an 
offence  against  her  laws,  and  to  pronounce  a  purely  spiritual  and  private  sentence  or 
penance  as  the  condition  of  her  spiritual  privileges  ;  and  quite  another  thing  to  claim 
to  pronoimce  judicial  sentences,  having  the  sanction  of  the  state,  against  the  courts 
of  the  state.  The  degree  to  which  the  church  could  use  the  arm  of  the  state  must 
necessarily  depend  upon  compact  with  the  state.  Hence  the  claim  set  up  by  the 
archbishop  for  an  unfettered  use  of  the  judicial  sentence  of  excommunication  was  a 
very  formidable  one  in  that  age,  and  in  such  a  state  of  the  law,  when  the  sentence 
had  temporal  consequences,  and  might,  as  the  other  articles  showed,  be  used  against 
the  state  itself  with  the  aid  of  the  power  of  the  state.  These  observations  also  have 
another  bearing,  to  show  how  entirely  these  questions  of  the  extent  of  canon  law  are 
confined  to  countries  where  the  Boman  church  is  recognised,  and  not  only  recognised, 
but  established  by  the  state.  It  was  this,  so  to  speak,  which  gave  the  state  its  locus 
standi  in  the  matter.  For  Bracton  admits  that,  as  to  the  mere  enjoining  of  penance 
by  spiritual  sentence,  the  courts  of  law  would  not  interfere.  The  judicial  sentence  of 
excommunication  was  quite  different,  as  it  involved  temporal  consequences  by  the 
law  of  the  state.  If  it  had  not,  it  is  implied  that  the  state  would  have  had  no  right 
to  interfere.  It  claimed  to  interfere  because  the  church  was  claiming  to  use  the 
power  of  the  state.  And  the  views  of  the  state  as  to  how  far  the  church  should  be 
allowed  to  do  this  had  materially  altered  since  the  Saxon  times.  It  was  here  our 
author  was  in  error.  He  fancied  the  church  had  changed ;  but  it  was  not  so ;  it  was 
the  state.  It  was  not  tWt  the  church  had  encroached  in  the  reign  of  Henry  II.,  or 
receded  in  the  reign  of  Henry  III.  It  was  the  state  which  had  altered  its  policy,  in 
consequence  of  an  alteration  in  public  opinion.  The  Saxon  times  no  doubt  were 
times  of  superstition  and  of  ignorance,  and  the  ecclesiastical  power  had  then  an 
ascendancy,  which  naturally  declined,  as  the  preponderance  of  intellect  and  educar 
tion  on  its  side  began  to  lessen.  No  one  who  has  mastered  the  spirit  of  the  Saxon 
laws  could  conceive  it  possible  that  the  king's  court  (if  therp  were  one)  could  order  a 
bishop  to  be  arrested  for  proceeding  in  an  ecclesiastical  cause.  The  thing  would  be 
impossible  ;  for  the  bishops  were  recognised  as  the  principal -members  of  the  courts, 
for  the  purpose  of  instructing  the  courts  in  the  laws  spiritual  and  secular,  and  there- 
fore as  to  the  respective  limits  and  bounds  of  each.  But  Bracton  goes  on  to  show 
that  if  a  bishop,  or  even  a  papal  delegate,  proceeded  in  defiance  of  a  prohibition,  he 
should  be  arrested  or  attached.  "  De  judicibus  attacheandis  si  prooedant  contra  pro- 
hibitionem."  "  Breve  de  judicibus  attacheandis  si  autoritate  literarum  dommipwpce," 
&c.  (o.  xii.  fol.  409).  Enough  has  been  said  to  show  how  serious  the  question  was ;  one 
of  equal  delicacy  and  difficulty.  On  the  one  hand  was  the  state  allowing  the  church 
to  use  the  arm  of  secular  power  to  enforce  her  sentences  :  and,  on  the  other  hand, 
the  church,  claiming  to  use  it  against  the  state  itself.  On  the  one  hand,  the  church  in- 
directly claiming  to  arrest — or  to  have  arrested— the  officers  and  ministers  of  the  state ; 
and,  on  the  other  hand,  the  state  threatening  to  arrest  the  officers  and  ministers  of 
the  church,  and  even  the  delegates  of  the  sovereign  pontiff  himself.  It  is  not  likely 
that  the  canon  law,  based,  as  it  was,  upon  the  civil  law— which  had  firmly  and  clearly 
settled  the  principles  upon  which  such  questions  were  to  be  determined— should  have 
led  to  or  allowed,  such  a  complete  dead-lock  of  the  two  powers  of  church  and  state. 
And  our  author  was  entirely  in  error  in  supposing  that  it  had  ever  laid  down  doctrines 
which  could  lead  to  it.  It  must  be  evident  that  in  the  canons  or  constitutions  set 
up  by  the  archbishops,  were  some  serious  depaitures  from  the  prinoiplea  of  cauoaioal 
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were  called  upon  by  the  king's  letters  to  answer  before  a  secular 
judicature  upon  any  of  the  before-mentioned  points,  it  was  ordained 
by  the  authority  of  this  clerical  council^  that  they  should  not 
appear ;  for  these  were  all  pronounced  by  the  same  authority  to  be 
spiritual  matters  ;  and  further,  that  no  power  was  given  to  laymen 
to  judge  Grod's  anointed  (as  laymen,  instead  of  an  authority  to 
command,  were  under  a  necessity  to  obey  the  church  and  church- 
men) ;i  and  they  were  directed,  either  to  go,  or  to  write  to  the 
king,  to  inform  him  that  they  could  not,  but-  at  the  hazard  of  their 
order,  obey  such  mandate. 

He  further  ordained,  that  if  the  king's  prohibition  or  summons 
should  speak,  not  of  tithes,  but  of  right  of  advowson ;  not  of  breach 
of  faith,  or  perjury,  but  of  chattels  ;  not  of  sacrilege  or  disturbance 
of  ecclesiastical  liberties,  but  of  trespass  of  some  of  his  subjects ; 

law,  and  claims  to  exclusive  jurisdiction,  which  went  beyond  what  the  canon  law 
warranted.  It  was  on  that  account  they  were  disallowed  by  the  see  of  Rome,  and 
not  from  any  change  in  papal  poKoy.  It  is  plain  that  the  archbishop  virtually  claimed 
exclusive  jurisdiction  in  every  case  in  which  a  spiritual  offence  might  enter,  for  he 
claimed  jurisdiction,  and  also  claimed  unfettered  power  of  excommunication,  which 
might  be  used  to  enforce  the  sentences  of  that  jurisdiction,  even  although  opposed 
to  secular  law,  upon  matters  admitted  to  be  within  secular  jurisdiction.  To  have 
allowed  this  would  have  beento  constitute  the  ecclesiastical  tribunals  the  sole,  or  at  all 
events  the  supreme  tribunals  of  the  realm.  Yet  in  nothing  is  the  canon  law  more 
clear  than  in  holding  the  distinction  between  the  two  kinds  or  orders  of  power,  and 
allowing  its  due  province  to  each  :  and  the  sounder  views  of  the  canonists  only  allowed 
of  a  superiority  of  the  spiritual  over  the  temporal  in  the  sense  of  its  indirect 
spiritual  _  or  moral  influence  by  its  sentences  in  foro  consdentice.  To  any  extent 
beyond  that,  i.e.,  to  the  extent  to  which  it  used  the  arm  of  the  state,  it  must  depend 
upon  the  assent  of  the  state.  The  canons  above  mentioned  went  beyond  this  limit, 
and  did  not  have  the  assent  of  the  state.  Therefore  they  were  disallowed.  The  dis- 
tinction between  the  two  powers  was  well  understood  in  that  age,  and  by  ecclesi- 
astical authors,  some  of  whom  Bracton,  as  a  cleric,  had  no  doubt  read.  "  Spiritualis 
siquidam  potestas  non  ideo  praesidet,  ut  terrense  in  suo  jure  prsejudicium  f  aciat,  siout 
ipsa  potestas  terrena  quod  spirituali  debetur  nunquam  sine  culpa  usurpat"  {Bugo 
de  St  Victor  de  Sacramento,  lib.  ii.  part  i.  c.  vii.  p.  608).  And  again,  "  Secundum 
causam  justitia  determinatur,  ut  videlicet  negotia  ssecularia  a  potestate  terrena  spi- 
rituali vero  et  ecclesiastica  k  spirituali  potestate  examinentur  "  {Ibid.  o.  viii.)  It 
would  be  difficult  to  find  anything  in  Bracton  opposed  to  this.  There  were  no  doubt 
theories  of  divine  right,  but  it  will  not  be  found  that  they  were  ever  adopted  by  the 
popes  in  any  other  sense  than  this,  that  their  power  of  spiritual  direction  over  the 
members  of  their  own  church  was  of  divine  right.  It  was  nobler  than  that  of  princes 
in  this  sense,  that  it  was  exercised  over  the  soul,  whereas  that  of  princes  was  exer- 
cised over  the  body.  "  Prinoipibus  datur  potestas  in  terris,  sacerdotibus  autem 
potestas  tribuituT  et  in  coelis,  ilBs  solummodo  super  corpora,  istis  etiam  super  ani- 
mas,  unde  quanto  dignior  est  anima  corpore,  tanti  dignior  est  sacerdotum.  quam  sit 
regnum."  These  were  the  words  of  Innocent  III.  (Hesponsio  Domini  Papse — 
Socage  Epistol.  Innocent  III.  p.  527,  8).  What  was  this  but  in  effect  saying  that 
the  power  of  the  church,  jure  divino,  was  entirely  over  the  soul,  on  which  account  alone 
it  is  nobler  than  that  of  princes,  whieh  is  over  the  body  ?  But  it  follows  plainly  from 
this  that  when  the  church  exercised  power  over  bodies,  by  the  aid  of  the  state,  it 
.could  not  be  jure  dimno,  and  must,  therefore,  depend  entirely  on  compact  with 
the  state.  That  being  so,  the  question  would  be  what  was  the  extent  to  which  the 
state  allowed  it.  The  archbishop's  canons  went  beyond  that  limit,  and  therefore 
were  disallowed  ;  and  disallowed  by  a  successor  of  Innocent  III.  in  exact  accordance 
with  his  own  views.    This  seems  to  have  been  the  plain  truth  of  the  matter. 

^  This  is  the  language  of  the  canon  law :  LawAs  swper  ecclesiis  et  ecclesiastiois  personis 
nvila  sit  attrSmtafacjtUas,  quos  obsequendi  manet  necessitas,  non  imperandi  autoritas. 
Decret.  lib.  L  tit,  10. 


CHAP.  VIII.]  THE  ECCLESIASTICAL  JUEISDICTION.  i52^ 

then  the  prelates  were  to  make  answer,  that  they  neither  had,  nor 
pretended  to  have  cognizance  of  rights  of  advowson,  nor  of  chattels, 
nor  of  things  that  belonged  to  the  king's  courts ;  but  only  of  tithes, 
and  other  things  merely  spiritual,  appertaining  to  their  office  and 
jurisdiction,  and  to  the  safety  of  souls  ;  and  they  were  to  pray  him, 
that  he  would  not  prohibit  their  proceedings  in  such  cases.  To 
this  extent  did  they  state  their  claim  of  jurisdiction. 

The  manner  in  which  the  council  directs  the  bishops  to  act  in 
support  of  this  jurisdiction  is  very  worthy  of  notice.  It  directs  that 
the  bishop  who  was  immediately  affected  by  the  king's  interposition, 
should  admonish  him  to  desist.  If  he  did  not  desist  upon  this 
representation,  then  the  archbishop  was  to  wait  on  the  king,  or,  in 
his  absence,  the  bishop  of  London,  as  dean  of  the  bishops,  taking 
with  him  two  or  three  more  bishops ;  and  if,  after  this,  the  mandate 
was  enforced,  the  sheriffs  and  officers  who  made  the  attachment  or 
distress  were  to  be  excommunicated,  and  their  lands  laid  under  an 
interdict:  if  clerks  and  beneficed,  they  were  to  be  suspended 
and  deprived ;  if  not  beneficed,  they  were  not  to  be  admitted 
to  any  benefice  for  five  years.  Canonical  punishments  were  also 
inflicted  on  those  who  advised,  dictated,  or  penned  the  writs.  If 
the  king  did  not,,  upon  this,  revoke  such  process,  the  bishop  im- 
mediately affected  was  to  put  under  an  interdict  all  the  vills  and 
castles  of  the  king  within  his  diocese  ;  if  he  still  persisted,  the  other 
bishops,  as  in  a  common  cause,  were  to  do  the  same.  If  the  process 
was  not  revoked  within  twenty  days,  then  the  archbishop  and  bishops 
were  to  put  their  whole  dioceses  under  an  interdict. 

Such  was  the  process  devised  by  this  council  of  churchmen 
against  the  king,  if  he  presumed  to  encroach  on  their  clerical 
privileges  by  the  forms  of  law  ;''■  but  the  pope,  who  saw  reasons  for 
changing  his  policy  with  respect  to  the  church  and  churchmen  in 
this  country,  and  began  to  enterain  some  jealousy  of  their  independ- 
ence, readily  consented,  on  the  application  of  the  king,^  to  annul 
the  whole  of  these  provincial  constitutions. 

These  canons,  however,  made  a  variance  between  the  temporal 
and  ecclesiastical  power.  In  the  year  1267,  which  was  the  51st  of 
this  king,  the  archbishop  Boniface  and  the  rest  of  the  clergy  made 
a  formal  complaint  to  parliament,  and  exhibited  many  articles  as 
grievances,  called  articuU  cleri  What  the  contents  of  these  articles 
were  we  are  ignorant,  except  so  far  as  can  be  collected  from  the 
mutilated  remains  of  some  of  the  answers  given  by  the  parliament. 
From  these,  and  from  the  tenor  of  the  before-mentioned  canons,  it 
may  be  conjectured  what  was  their  principal  aim.^ 

Such  was  the  state  of  the  law,  whether  common  or  ecclesiastical, 
at  the  close  of  this  reign. 

There  was  not  in  this  king,  nor  in  his  ministers,  any  remarkable 

1  Vid.  Lyndw.  Provinc.  ad  finem.  Jolmaon's  Canons.    SpeJm.  Cono. 

2  Hum.  vol.  ii.  192.  » 2  Inst.  599. 
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attention  to  the  cultivation  of  oar  laws.  They  were  all  too  much 
The  king  and  employed  in  concerting  schemes  of  defence  against  the 
government,  rebellion  and  intrigues  of  the  potent  barons  (a).  How- 
ever, notwithstanding  this  neglect,  and  the  convulsions  attendant 
on  civil  broils,  the  events  of  this  reign  had  a  very  great  effect  in 
promoting  the  improvement  of  our  laws. 

Hitherto  our  kings  had  been  kept  under  no  rules  of  government, 
but  had  exercised  a  prerogative  above  law,  except  such  as  the 
necessity  of  the  time  and  their  own  discretion  prescribed  them. 
The  establishment  of  the  Great  Charter,  as  it  defined  certain  points 
of  supreme  authority,  and  ascertained  some  valuable  privileges  of 
the  subject,  so  far  put  a  restraint  upon  the  royal  power.  The  king 
had  now  certain  bounds  limited  to  him,  which  he  could  not  trans- 
gress without  the  invasion  being  perceived,  and  the  nation  taking 
immediate  alarm. 

(a)  It  is  strange  that  our  author  should  not  have  noticed  the  important  advance 
made  in  this  reign  towards  a  representative  constitution.  As  already  mentioned,  the 
great  Charter  of  John  contained  this  clause  :  "  No  scutage  or  aid  shall  be  raised  in 
our  kingdom  (except  in  those  specified  cases  warranted  by  feudal  law),  but  by  the 
general  council  of  the  kingdom.  And  we  shall  cause  the  prelates  and  greater  barons 
to  be  separately  summoned  by  our  letters ;  and  we  shall  direct  our  sheriffs  and 
bailiffs  to  summon  generally  all  who  hold  of  us  in  chief."  In  the  charter  of  Henry 
III.,  indeed,  this  matter  was  reserved  for  further  consideration,  as  grave  and  doubt- 
ful ;  but,  as  Sir  James  Mackintosh  observes,  ' '  the  formidable  principle  had  gone  forth ; 
and  though  every  species  of  impost,  without  the  authority  of  parliament,  was  not 
expressly  renounced  until  the  Confirmatio  Chartarum,,  in  the  15th  Edward  I.,  still, 
during  the  reign  of  Henry  III.,  immense  advances  were  made  towards  the  establish- 
ment of  a  representative  assembly."  Representatives  were  more  than  once  appointed  by 
the  barons,  even  to  watch  over  the  administration  of  justice ;  and  it  is  observed  by  the 
historian  just  quoted,  "  that  these  and  other  measures  of  the  kind,  proposed  or  adopted 
in  this  reign,  may  be  considered  some  irregular  approach  to  the  principles  which  the 
constitution  afterwards,  in  its  more  mature  age,  applied  more  effectually  to  the  same 
purpose  "  {Hist.  Eng.,  vol.  i.)  In  the  Parliament  of  Oxford,  it  was  ordained  that  a 
body  of  barons  should  be  chosen,  part  by  the  council,  part  by  the  parliament,  to 
redress  grievances  and  reform  the  state,  subject,  however,  to  a  parliament  to  be 
assembled  thrice  in  the  year,  and  who  were  to  be  informed  of  breaches  of  the  law  and 
justice  throughout  the  country,  by  four  knights,  to  be  elected  for  that  purpose  by 
each  county  (Rymer,  i.  376,  377,  38).  This  was  the  course  taken  by  the  barons  at  the 
time  of  the  first  charter,  under  John ;  and  they  amounted,  of  course,  to  a  complete 
revolution,  and  led  to  civil  war,  as  before.  Yet  it  is  difficult  to  see  what  other  course 
could  have  been  taken  to  ensure  an  observance  of  the  law  and  an  honest  administra- 
tion of  justice.  The  great  difficulty,  as  Guizot  observes,  in  that  age,  was  as  to  guar- 
antees or  securities.  It  was  indeed  recognised  and  laid  down  by  Bracton  in  this 
reign,  that  the  king  should  govern  with  the  advice  of  a  council,  "  Legis  habet  vigorem, 
quicquid  de  consilio  et  consensu  magnatum,  et  republicse  commune  sponsione  authoii- 
tatea  regis  juste  fuerit  definitum."  But  this  implied  that  authority  emanated  from  the 
king,  though  under  the  advice  of  his  council ;  and  it  was  far  removed  from  the  cpm- 
pulsory  imposition  of  an  authority  over  the  king,  however  necessary  it  might  be,  in 
consequence  of  the  abuses  of  the  age,  and  the  absense  of  constitutional  control. 
This  administration  of  affairs  more  or  less  lasted  for  some  years,  during  which,  how- 
ever, a  more  constitutional  system,  by  means  of  elective  representative  assemblies,  by 
degrees  gained  ground.  The  learned  Lingard  has  collected  numerous  instances  of  royal 
ordinances  for  the  election  of  knights  of  the  shire  to  inquire  into  grievances,  or 
superintend  the  collection  of  taxes.  This  system,  indeed,  had  begun  under  John. 
In  the  most  ancient  instance  of  it  on  record,  in  the  year  1207,  the  subsidy  was  col- 
lected under  the  inspection  of  the  itinerant  judges ;  but  the  method  was  fodnd 
accompanied  with  inconvenience  and  delay;  and,  in  1220,  we  find  writs  to  the 
sheriff,  appointing  him  the  collector,  in  conjunction  with  two  knights,  to  be  chosen 
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Nor  was  the  disposition  whicli  Henry  so  frequently  showed  to 
break  through  this  new  restraint  without  some  good  effect.  It 
occasioned  resistance  in  the  barons,  which  ended  in  repeated  and 
more  solemn  confirmations  of  this  great  declaration  of  the  subjects' 
rights.  In  the  meantime,  the  jealousies  of  the  people,  long  engaged 
on  this  one  object,  wrought  wonderfully  on  their  minds ;  the  violence 
with  which  the  observance  of  this  law  was  demanded,  might  inspire 
a  habitual  regard  for  laws  in  general. 

The  king  felt  very  uneasy  under  the  restrictions  imposed  by 
Magna  Gharta :  and  not  forgetting  the  arbitrary  manner  in  which 
his  predecessors  had  ordained,  suspended,  or  qualified  laws,  he  used 

in  a  full  court  of  the  county  with  the  consent  of  all  the  suitors  {Brady,  ii.,  App. 
149-196).  In  like  manner,  among  the  demands  of  the  barons  under  John,  one  was 
that  two  justices  should  go  their  circuits  four  times  a  year  to  hold  assizes,  with  four 
knights  of  the  shire,  chosen  by  the  county.  Under  Magna  Charta  twelve  knights 
were  to  be  elected  in  the  county  court  of  each  county,  to  inquire  into  civil  customs 
of  sheriffs,  &c.  In  1223  the  king  (Henry  III.)  ordered  every  sheriff  to  inquire  by 
twelve  knights  what  were  the  rights  and  liberties  of  his  shire ;  and,  in  1254,  he 
ordered  that  two  knights  should  be  chosen  by  the  men  of  every  county  to  assemble 
at  Westminster,  and  determine,  with  the  knights  of  other  counties,  what  aid  they 
should  grant.  In  1258  the  king  appointed  four  knights  of  each  county  to  inquire  into 
all  the  excesses  and  injuries  committed  by  judges,  sheriffs,  and  bailiffs  (Brad.,  ii., 
App.  196).  In  1261  the  earl  of  Leicester  summoned  an  assembly  of  knights,  to  be 
chosen  for  each  county  ;  and  though  that  of  course  was  without  lawful  authority, 
still  it  was  another  great  step  in  advance  towards  a  constitutional  legislative  assembly. 
This  was  all  under  the  administration  of  affairs  already  mentioned,  and  which  con- 
tinued for  several  years ;  but  as  it  was  a  virtual  deposition  of  the  king,  it  could  not 
be  acquiesced  in,  and  his  attempts  to  get  rid  of  it  led  to  civil  war.  In  the  result, 
however,  it  led,  in  1265,  to  the  assembling  of  the  first  real  parliament  of  England. 
"  That  assembly  met,"  says  Sir  J.  Mackintosh,  "  according  to  writs  still  extant ;  and 
the  earliest  of  the  kind  known  to  us,  directing  the  sheriff  to  elect  and  return  two 
knights  for  each  county,  two  citizens  for  each  city,  and  two  burgesses  for  every 
borough  in  the  county."  He  observes  that  in  the  great  Charter  of  John  the  tenants 
of  the  crown  alone  were  mentioned  as  forming  the  council,  along  with  the  barons 
and  prelates  ;  and  the  principle  of  general  representation  by  election  was  now  first 
applied.  But,  as  already  mentioned,  it  had  been  growing  up,  as  regards  the  counties, 
for  a  long  course  of  years.  And  not  less  so  as  regarded  the  boroughs.  "  During  the 
lapse  of  two  centuries  the  cities  and  boroughs  had  silently  grown  out  of  their 
original  insignificance,  and  had  begun  to  command  attention,  from  their  constant 
'  increase  in  wealth  and  population.  Taking  advantage  of  the  poverty  of  their  lords, 
the  inhabitants  had  purchased  for  themselves,  successively,  the  most  valuable  privi- 
leges. In  lieu  of  individual  services,  they  now  paid  a  common  rent,  their  guilds  were 
incorporated  by  charter,  and  they  had  acquired  the  right  of  choosing  their  chief 
magistrates  and  enacting  their  own  laws.  Formerly  when  the  king  obtained  an 
'  aid '  from  his  tenants-in-chief,  he  imposed  a  talUage  on  his  boroughs,  which  was 
levied  at  discretion  by  capitation  tax  on  personal  property.  They  frequently 
offered,  in  place  of  the  taUiage,  a  considerable  sum,  under  the  name  of  a  gift,  which,  if 
accepted,  was  assessed  and  paid  by  their  own  magistrates.  This  was  in  reality  taxing 
themselves;  and  when  the  usage  had  been  once  introduced,  it  was  more  convenient 
and  more  consistent  with  national  customs  that  the  new  privilege  should  be  exer- 
cised by  deputies  assembled  together."  Therefore,  in  the  parliament  of  1265,  the 
representatives  of  the  cities  and  boroughs,  it  will  be  observed,  were  summoned  to 
parliament,  as  well  as  those  of  the  counties  ;  and  although,  as  this  was  under  the 
auspices  of  Leicester,  it  was  abandoned  after  his  fall,  the  formidable  principle  (to  use 
the  words  of  Sir  J.  Mackintosh)  had  been  introduced  ;  and  in  the  next  reign  it  was 
again  asserted  and  acknowledged,  and  henceforth  there  was  a  representative  assembly, 
composed  of  elective  representatives  of  the  counties,  the  cities,  and  boroughs  of 
England,  summoned  to  sit  in  one  house  of  parliament,  the  peers  and  prelates  sitting 
in  the  other.  Thus,,  by  slow  degrees  and  gradual  progress,  arose  the  parliament  of 
Jlngland,  the  first  assemblage  of  which  undoubtedly  signalised  this  reign.  ' 
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frequent  pretences  to  avoid  a  compliance  with  it.  In  the  writs,  at 
one  time,  directed  to  the  sheriffs  to  enjoin  a  universal  observance 
of  the  Charter,  he  caused  a  remarkable  clause  to  be  inserted; 
namely,  that  those  who  did  not  pay  the  fifteenth  granted  at  the 
time  of  the  late  confirmation,  should  not,  for  the  future,  be  entitled 
to  the  benefit  of  the  liberties  thereby  confirmed. 

He  carried  his  power  of  dispensing  much  further  ;  he  is  said  to 
be  the  first  of  our  kings  who  employed  the  clause  of  non  obstante 
in  his  patents  and  grants.  Henry,  when  remonstrated  with  upon 
this  innovation,  alleged  the  example  of  the  pope,  and  claimed  an 
equal  right.  Thus  were  the  usurpations  of  the  pontiff,  against 
which  our  kings  had  heretofore  made  the  most  determined  stand, 
become  precedents  for  their  own  invasions  of  the  national  laws. 

There  are  some  few  instances  in  which  Henry  took  a  personal 
part,  in  enforcing  the  execution  of  the  laws  (a).  When  a  jury  in 
Hampshire  had  acquitted  some  felons,  contrary  to  plain  evidence, 
and  it  was  afterwards  known  that  they  themselves  had  been  in  the 
confederacy  with  the  offenders,  he,  in  a  rage,  committed  them  all  to 

(a)  The  Flacitorum  Abtrevialio  contains  rteords  of  tlie  pleadings  and  proceedings 
in  the  courts  from  the  reign  of  Bichard  I.  to  that  of  Edward  II.,  and  they  contain  a 
large  collection  of  the  placita  of  this  reign,  all  ta;ken  from  the  proceedings  in  the 
Cwria  Regis,  and  most  of  them  suits  between  party  and  party,  i.e.,  common  pleas. 
That  court,  before  the  Charter,  had  been  the  exchequer,  as  appears  from  numerous 
entries  ;  but  when  the  Charter  had  enacted  that  common  pleas  should  not  follow  the 
person  of  the  king,  as  that  court  did,  there  was  another  court  established — ^the  Court 
of  Common  Pleas,  or  the  "  Bench,"  as  it  was  called,  to  distinguish  it  from  the  Cwria 
Regis — the  court  held  before  the  king,  which  was  established  as  early  as  the  reign  of 
Henry  II.,  as  a  court  of  ordinary  jurisdiction.  So  early,  however,  as  the  reign  of 
John,  it  was  settled  that  pleas  before  the  king's  justices  of  the  "  bench,"  i.e.,  his  superior 
judges,  so  called  to  distinguish  them  from  the  justices  itinerant,  who  were  his  inferior 
judges,  were  in  law  heard  before  him.  In  that  case  between  Henry  de  Rochala  and 
the  abbot  of  Leicester,  before  the  justiciaries  of  the  bench,  the  abbot  pleaded  a 
charter  of  Eiohard,  that  he  should  not  be  sued,  except  before  the  king  or  his  chief 
justiciary  ;  but  it  was  held  that  aU  pleas  held  before  the  justices  of  the  bench  were 
deemed  to  be  in  law  held  before  the  king  himself  {Plac.  Abirev.,  32  ;  Hale's  Hist.  c. 
i.  p.  147).  Thus  the  curia  regis  had  become  established  as  a  regular  judicial  tribunal, 
with  ordinary  jurisdiction  between  subject  and<  subject ;  and  from  the  numerous 
entries  of  its  proceedings,  it  appears  that  it  had  a  regular  procedure.  In  the  reign 
of  Henry  III.  much  attention  appears  to  have  been  given  to  the  manner  of  pleading ; 
and  Bracton  not  only  makes  constant  reference  to  the  subject,  hut  has  a  division  of 
his  work  expressly  allotted  to  it,  under  the  head,  "  De  Exceptionibus."  These  often 
are  taken  from  the  Pandects,  while  the  phrase,  Litis  contestatio,  or  issue,  is  taken  from 
the  Roman  law.  There  are  numerous  instances  of  pleading  in  Bracton.  Thus, 
9,mong  the  pleas  to  an  assize,  "  Liberum  tenementum  habere  non  potuit,  quia  non 
tenuit  tenementum  iliud  nisi  ad  terminum  annorum"  (Bracton,  f.  268,  a).  The 
system  of  pleading,  also,  had  become  fully  established,  though  still  in  its  first  and 
more  natural  state.  This  is  shown  by  the  Placitorum  Abhrematio,  which  contains 
extracts  from  the  records  from  the  time  of  Richard  I.  to  Edward  II.  In  the  time  of 
John  there  are  numerous  entries  of  pleading.  Thus,  in  answer  to  a  title  founded  on 
a  fine,  it  was  pleaded,  "  Quod  si  finis  ille  faotus  f uit,  per  deceptionem  et  fraudem 
factuB  fuit"  (Plac.  Abirev.,  38  ;  Bed.  rot.  L)  So,  where  a  defendant  pleaded  a  deed 
made  by  the  father  of  the  plaintiff,  the  plaintiff  replied,  "  Quod  oartam  quam  profert 
Bub  nomine  patris  sui  nee  dedicit  nee  concedit,  &o.,  sed  qualiter  carta  ilia  facta  fuit 
vel  a  quo,  semper  postquam  facta  fuit  praesentavit  pater  ejus  personam,"  &c.  (Plac, 
Abirev.  92 ;  Kent.  rot.  22  ;  and  see  48  Line.  rot.  7 ;  39  North,  rot.  6).  So,  in  an 
assize  of  mart  (Hanceeter,  the  tenant  pleaded  that  the  demandant  was  seised  himself 
post  obUum  of  the  ancestor  and  by  fine  (of  which  he  produced  the  chirograph),  quit- 
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prison,  and  ordered  another  jury  to  be  impannelled.i  Henry  stood 
forth  himself  in  parliament  as  the  prosecutor  of  Henry  de  Bath, 
chief  justice  of  England,  when  some  charges  of  malpractice  were 
exhibited  against  him.^ 

_  The  administration  of  justice  was  sometimes  interrupted  by  the 
violence  of  the  times.  It  is  related,  that  in  1224,  Fowkes  de 
Breaute,  when  thirty-five  verdicts  of  disseisin  had  passed  against 
him,  came  into  court  with  an  armed  force,  seized  the  judge,  and 
imprisoned  him  in  Bedford  castle.  This  offender  was  afterwards 
banished ;°  but  though  his  life  was  spared,  his  brothers  and  other 
noblemen,  to  the  number  of  twenty-four,  who  assisted  in  this  out- 
rage, and  stood  a  siege  of  the  castle  against  the  king's  forces,  were 
all  hanged  (a). 

The  sources  of  information  begin  at  this  period  to  be  more 
authentic.     We  have,  in  this  reign,  some  statutes  en- 
acted by  the  legislature,  besides  the  Charter  of  Liberties 
and  the  Charter  of  the  Forest.     These  statutes  are  either  to  be 
found  on  the  rolls  in  the  Tower,  or  in  some  memorials,  which  have 

claimed  the  land.  The  demandant  t'eplied  "  Quod  ipse  uunquam  fuit  seisitus  de 
terrsD  quam  petit,  nee  nnquam  earn  teneat.  Et  inde  ponit  se  super  assisam,  &c. 
£t  cum  habuarit  seisinam  talem,  &c.,  bene  ostendet  quod  concordiam  ilium  nee  fecit 
neo  facere  potuit.  Et  petit  sibi  allocari  quod  chirographum  illud  non  est,  factum  in 
forma  aliorum  ohirographorum,"  &c. ;  and  so  argues  against  its  genuineness  (Ibid.,  88 
Sussex  rot.  21  ;  and  see  48  Line.  rot.  7  ;  50  BiKh  rot.  2  ;  59  Line.  rot.  5).  So,  in 
a  caae  on  a  grant  of  land  in  maritagium,  "  Dicet  quod  EAnulphus  non  potuit  dare 
iUam  terram  in  maritagio,  quia  obiit  inde  seisitus  ;  et  inde  ponet  se  super  juratum" 
{Ibid.,  59  Line.  rot.  79 ;  79  War.  rot.  2).  So,  in  assize  of  mort  d'ancestor,  the  tenant  • 
pleaded  "  Quod  terra  ilia  pertinet  ad  ecclesiam  suum,  quam  habet  ex  done  regis 
jlicardi,  et  ecclesia  inde  est  seisita."  The  plaintiff  then  denied  the  seisin  of  the 
church,  "  Robertus  dicet,  quod  frater  suaa  inde  fuit  seisitus  in  dominico  sue,  die  qua 
rex  Ricardus  illam  ecclesiam  dedlt  prsedicto  Herberto  ;  ita  quod  ecclesia  i)la  tunc 
non  fuit  seisita  nisi  de  serviciis  illius  terras "  (Plac.  Abb.  44 ;  Staff,  rot ,  temp.  Johan.). 
So,  in  trespass  for  fishing  in  the  plaintiff's  free  fishery,  "libera  pisoaria,",  the 
defendants  pleaded  that  they  fished  there  as  in  a  fishery  where  their  ancestors  and  ' 
themselves  had  fished  as  of  their  common  of  fishery,  "  Bt  non  a  propria  pisoaria  et 
libera,  ipsius  Nioholai "  (Ibid.,  134  Berk.  rot.  163,  -temp.  Henry  III.).  These  cases 
often  afford  curious  and  interesting  illustrations  of  the  usages  and  institutions  of  the 
age. 

(a)  Without  any  legal  trial,  which,  of  course,  was  contrary  to  the  letter  of  Magna 
Charta  (just  before  then  confirmed  for  the  third  time),  but  not  to  its  spirit,  for 
when  it  provides  that  a  man  shall  not  be  condemned  except  in  course  of  regular 
course  of  law,  per  legem,  terrce,  that  of  course  implies  that  the  regular  course  of  law 
will  suffice  to  meet  the  case  ;  therefore  it  does  not  apply  where  the  regular  course  of 
law  is  paralysed — as  in  the  case  referred  to — by  a  rebellion,  against  which  the  ordi- 
nary course  of  law  is  powerless.  Hence,  although  the  incident  is  narrated  in  all  the 
contemporary  chronicles,  and  occurred  immediately  after  the  confirmation  of  the 
Great  Charter,  it  does  not  appear  either  then  or  at  any  subsequent  time  to  have  been 
considered  illegal,  and  it  is  the  earliest  known  instance  in  our  annals  of  the  exercise  of 
martial  law — i.e,  lex  mwrtialis — or  the  law  of  war.  It  ia  very  remarkable  that  Hale 
states  that  in  this  reign  they  had  a  particular  commission  and  judicatory  for  matters 
happening  in  time  of  war,  and  cited  Placita  de  Tempore  Twbationis,  wherein  are  many 
excellent  things  (Hist.  Com.  Law,  c.  vii.).  This  must  have  been  the  exercise  of  martial 
law  by  means  of  court-martial ;  it  is  impossible  to  conceive  what  else  it  could  have 
been.  Hale  does  not  cite  any  authority  for  the  statement,  but  no  doubt  he  .had  som  e 
foundation  for  it.    No  doubt  an  execution  in  time  of  peace,  except  in  due  course 

'  M.  Paris,  509.    Hume,  vol.  u.  228.  •  Pari.  Hist.  vol.  i.  51. 

3  M.  Paris,  221-224.    Wilk.  Sax.  Leg.  382. 
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delivered  them  down  to  us  as  acts  of  parliament,  and  therefore  we 
are  not  at  liberty  to  dispute  the  genuineness  of  them  (a).  Many  par- 
liaments were  holden  in  this  long  reign,  and  it  is  thence  inferred, 
that  many  acts  must  of  course  have  passed,  which  have  not  reached 
our  times ;  though  it  is  remarkable,  that  Bracton,  except  in  four  or 
five  instances,!  quotes  no  statutes  but  those  which  are  now  extant. 
So  destructive  has  the  hand  of  time  been,  that  only  two  of  those 
few  we  have  are  to  be  found  upon  record. 

The  only  statutes  of  this  reign  to  be  found  on  the  statute-roll, 
are  Magna  Charta  and  Gharta  de  Forestd.  The  rest  are  not  on 
record,  but  only  preserved  in  books  and  memorials.  Such  are  the 
statutes  of  Merton  and  Marlbridge  (6).  This  destruction  of  ancient 
documents  has  given  occasion  to  the  following  position,  that  not- 
withstanding the  record  itself  be  not  extant,  yet  general  statutes 
made  within  time  of  memory,  that  is,  since  the  first  of  Kichard  I. , 
do  not  lose  the  force  of  statutes,  if  any  authentic  memorials  of  their 
being  such  are  to  be  found  in  books,  seconded  with  a  general  re- 
ceived tradition  attesting  and  approving  the  same.  2  In  conformity, 
perhaps,  with  this  favourable  presumption,  it  has  become  a  rule, 
that  courts  are  to  take  notice  of  general  acts  of  parliament,  without 
pleading  them ;  for  such  statutes  are  never  to  be  put  on  the  issue 
of  nul  tiel  record,  but  are  to  be  tried  by  the  court ;  and,  if  there  be 
any  difficulty  or  uncertainty,  the  judges  are  to  make  use  of  ancient 
copies,  transcripts,  books,  pleadings,  or  any  other  memorials  to 
inform  themselves. 

law,  would  be  illegal,  and  Hale  cites  such  a  eaae,  in  which  it  is  assigned  as  the  ground 
of  reversal  that  the  judgment  was  in  time  of  peace.  This  implies  that  in  time  of  war 
prisoners  taken  might  be  tried  by  court-martial,  though  they  were  subjects,  and  that 
is  indeed  expressed  by  Hale  in  another  part  of  the  same  chapter,  where  he  says  that 
the  marshal  has  a  judicial  power  over  prisoners  taken  in  war,  and  that  martial  law 
extends  to  the  members  of  the  army,  or  those  of  the  opposite  army  ;  and  in  his  Pleat 
of  tlie  Crown  he  lays  down  the  law  as  to  levying  war  against  the  crown,  and  shows  that 
rebellion  is  war,  and  that  it  may  be  levied  without  the  "  pomp "  of  war,  and  even 
without  military  weapons,  numbers  making  up  for  arms — so  that  multitudes  armed 
with  clubs  or  sticks  may  constitute  an  army  in  rebellion.  From  these  premises,  it 
plainly  follows  that  if  the  rebellion  is  too  formidable  to  be  repressed  by  the  ordinary 
course  of  law,  it  may  be  met  by  martial  law,  and  prisoners  executed  by  court-martial, 
as  in  the  above  case. 

(a)  "  The  statutes,  which  are  extant,  but  not  of  record,  are  such  as,  though  they  have 
no  record  extant  of  them,  yet  they  are  preserved  in  ancient  books  and  muniments, 
and  in  all  times  have  had  the  reputation  and  authority  of  acts  of  parliament ;  for 
an  act  of  parliament  made  within  time  of  memory  loses  not  its  being  because  not 
extant  of  record,  especistUy  if  it  be  a  general  act;  for  of  general  acts  the  courts  are  to 
take  notice,  and  they  are  not  to  be  tried  by  the  record.  Though  the  record  itself  be 
not  extant,  yet  general  statutes  made  within  time  of  memory — viz.,  since  Richard 
I. — do  not  lose  their  strength  if  any  authentic  memorials  thereof  are  in  books,  and 
seconded  with  a  generally  received  tradition  attesting  and  approving  the  same  "  {Sale's 
Hist.  Com.  Law,  o.  i.). 

(6)  Lord  Hale  observes  that  "  many  records  of  acts  of  parliament  have  in  long  pro- 
cess of  time  been  lost,  and  possibly  the  things  themselves  forgotten  at  this  day,  which 
yet,  in  or  near  the  times  wherein  they  were  made,  might  cause  many  authoritative 
alterations  in  some  things  touching  the  proceedings  in  law,  the  original  cause  of  which 
changes  are  at  this  day  hidden  and  unknown  to  us  ;  and  indeed  histories  give  us  an 

'  Vide  ante,  vol.  i.  440,  '  Hale's  Hist.  16.     Vide  ante,  vol.  i.  215. 
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The  statutes  of  this  reign  which  are  now  in  being  are  to  be 
found  in  the  common  editions  of  the  statutes.  The  statutes 
from  Magna  Charta  down  to  the  end  of  Edward  II.,  including 
also  some  which,  because  their  period  is  not  ascertained,  are  termed 
incerti  temporis,  are  sometimes  called  the  Vetera  statuta  ;  those 
from  the  beginning  of  the  reign  of  Edward  III.  being  contradis- 
tinguished by  the  appellation  of  the  nova  statuta. 

Among  the  remains  of  legislation  during  this  reign  are  to  be 
reckoned  the  legatine  and  provincial  constitutions,  which  contri- 
buted to  lay  a  foundation  for  a  national  canon  law.  It  is  to  the 
collections  of  antiquaries  and  canonists,  and  not  to  any  authentic 
depository,  that  we  must  resort  for  a  sight  of  these  productions  of 
our  clerical  legislature.  They  are  to  be  found  in  Spelman's 
Councils,  and  at  the  end  of  Lyndwode's  Provinciale ;  not  to  men- 
tion that  they  are  likewise  arranged  and  commented  amongst 
others  in  that  very  work.^ 

There  are  also  some  records  of  pleadings  and  proceedings  during 
this  reign.  Besides  these,  there  are  some  very  few  notes  of  ad- 
judged cases  to  be  found  in  Fitzherbert's  Abridgment.  These 
are  mentioned  not  so  much  for  their  importance,  as  on  account  of 
their  great  antiquity,  being  the  first  of  that  kind  of  memorials 
which,  in  after  times,  became  so  numerous,  and  furnished  the  best 
materials  for  explaining  the  grounds,  reason,  and  progress  of  our 
laws. 

The  great  ornament  of  this  reign  is  the  treatise  of  Henry 
Bracton,  De  Legibus  et  Consuetudinibus  Anglice,  which 
has  been  so  often  quoted.  Bracton's  book,  compared 
with  that  of  Glanville,  is  a  voluminous  work.  The  latter  is  little 
more  than  a  sketch,  as  far  as  the  plan  of  it  goes,  and  that  is  con- 
fined to  proceedings  in  the  king's  court ;  but  the  former  is  a  finished 
and  sy  stematic  performance,  giving  a  complete  view  of  the  law,  in 

account  of  tlie  suffrages  of  many  parliaments  whereof  we  at  this  day  have  none  or  few 
memorials  extant.  The  instance  of  the  great  parliament  at  Oxford  about  the  40th 
Henry  III.  may,  among  many  others  of  lie  nature,  be  a  concurrent  OTidenoe  of  this, 
for,  though  we  have  mention  made  in  our  histories  of  many  constitutions  made  in 
that  parliament,  we  have  no  monuments  of  record  concerning  that  parlisunent,  or  what 
those  constitutions  were  {ffiat.  Com.  Law,  c.  i.)  One  of  these  constitutions  seems  to 
have  given  rise  to  an  important  alteration  in  the  appointment  of  the  sheriff,  and'*'  img 
appears  to  afford  an  illustration  of  Hale's  remarks.  We  read  that  it  was  ordained 
that  a  high  sheriff  should  be  appointed  annually  for  each  county  by  the  votes  of  the 
freeholders  {Ann.  Burt.,  416 ;  JRymer,  667).  And  we  find  that  next  year,  although  the 
sheriffs  were  appointed  by  the  crown,  the  freeholders  in  each  county  were  ordered  to 
choose  four  persons,  and  present  them  to  the  barons  of  the  exchequer,  who  should 
select  one  for  the  next  sheriff  (lb.  JRymer,  381;  Armal.  Burton,  428-433).  And 
although  the  system  of  popular  election  was  not  afterwards  established,  yet  there  is 
no  doubt  that  the  above  constitution  laid  the  basis  of  a  system  under  which  a  list  of 
names,  known  to  be  approved  of  by  the  counties,  is  submitted  every  year  to  the 
council  in  the  exchequer,  and  from  which  the  sheriffs  for  the  ensuing  year  are 
chosen.  Hale  says,  "  There  are  also  some  few  laws  or  constitutions  relative  to  the  law, 
which,  though  possibly  not  acts  of  parliament,  yet  have  obtained  in  use  as  such ;  as, 
De  IHstinctione  Scaccarii;  Statutwm  Panis  et  Cumsice;  Dies  Communes  in  Banco;  Star 
tutem  in  Hiberno; ;  Staiutum  de  Scaccario;  Judicum  CoUigtrigii,  and  others." 

'  See  also  Johnson's  Canons. 

2l 
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all  its  titles,  as  it  stood  at  the  time  it  was  written.     It  is  divided 
into  five  books,  and  these  into  tracts  and  chapters.^ 

If  this  law  treatise  had  been  printed  with  such  divisions  and 
notification  of  its  contents  as  are  given  in  the  note  below,  the 
arrangement  of  the  whole  would  have  struck  the  eye  as  distinctly 

•  Because  the  form  in  which  this  work  is  printed  does  not  much  contribute  towards 
exhibiting  to  a  cursory  inspector  the  plan  and  design  of  the  whole,  it  may  be  oonTenient 
to  give  a  prospectus  of  the  work,  as  shortly  and  clearly  as  possible.  This  I  shall  do  by 
re&rring  to  the  pages,  as  a  more  ready  clue  than  the  tracts  and  chapters. 

Of  the  first  book,  the  first  four  folios  relate  to  the  law  in  general,  and  should  more 
properly  be  entitled,  de  legibus  et  consnetudinibus  Anglice.  From  fol.  4  b.  to  foL  7 
might  be  entitled,  de  personwrum  dividone ;  and  from  fol.  7  b.  down  to  the  end  of  the 
first  book,  fol.  8,  de  rerum  diviskme.  From  thence  to  fol.  98  may  go  under  the  general 
title,  de  ckcqmrendo  rerum  dominio,  as  in  the  printed  copy ;  with,  however,  the  follow- 
ing subdivisions : — From  fol.  11  to  60,  de  donatione,  with  its  appendages  and  conse- 
quences, as  livery  of  seisin,  and  the  like  ;  then,  gaining  title  by  prescription,  fol.  52  ; 
of  incorporeal  things,  fol.  52  b. ;  of  liberties  and  franchises,  55  b. ;  of  confirmations,  58 ; 
in  fol.  60,  de  testamentis;  and  fol.  62  b.,  de  succesmme,  with  its  consequences,  as  sup- 
positious children,  69 ;  of  partition  71  'b. ;  of  homage,  77  b.  ;  relief,  84 ;  custody  of 
heirs,  86  ;  marriage,  88  b. ;  dower,  92,  with  which  the  second  book,  de  acquirendo 
rerwm  dominio,  concludes. 

The  third  book,  from  foL  98  b.  to  fol.  104,  may  be  entitled,  as  it  is  in  the  printed 
copy,  de  actionilyus ;  from  104  b.  to  112  is  upon  courts  and  different  appointments  of 
justices ;  then,  again,  from  112  to  115,  upon  actions ;  from  thence  to  fol.  159,  the  end 
of  this  book,  is  properly  entitled  de  corond.  But  the  several  subdivisions  thereof 
should  be  as  follow  : — ^Fol.  115  b.,  of  the  iter  of  the  justices  and  copula  corona  ;  fol. 
118,  of  laese-majesty ;  120  b.,  of  homicide  ;  122,  of  the  ofBce  of  coroner  ;  125,  suit  and 
outlawry;  131,  revising  outlawry;  134  b.,  murder;  135  b.,  abjuration;  138,  proceed- 
ing on  appeal  of  homicide ;  141  b.,  of  the  duel ;  143  of  indictments ;  144,  of  appeals  de 
pace  et  plagis ;  144  b.,  de  plagis  et  mahemio;  145,  de  pace  et  impriaonamento  ;  146,  of 
robbery  ;  147,  rape ;  150,  felo  de  se ;  150  b.,  of  theft;  152,  of  provors  ;  155  b.,  of  dis- 
tress and  replevin,  which  concludes  the  third  book. 

Having  thus  finished  his  discourse  upon  criminal  suits,  he  begins  the  fourth  book, 
which  is  to  treat  of  civil  actions.  This  goes  from  fol.  159  b.,  to  337  b.,  and  may  be 
divided  into  four  lesser  parts.  Thus,  from  fol.  159  b.,  as  far  as  fol.  220  b.,  may  be  en- 
titled, de  possessione  proprid  liberi  tenementi,  as  it  contains  an  account  of  those  actions 
for  the  recovery  of  freeholds  that  were  grounded  upon  a  man's  own  seisin  or  possession. 
This  is  the  first  principal  division ;  the  second  is,  from  thence  to  fol.  251  b.,  de  posses- 
sione  pertinentiammi  ad  Uberum  tenementum — ^that  is,  of  actions  for  recovery  of  things 
appertaining  to  a  freehold,  upon  the  claimant's  own  possession  of  the  thing ;  then  the 
third  division,  from  fol.  252  to  317  b.,  de  possessione  aliend,  being  an  account  of  such 
actions  as  were  grounded  on  the  seisin  of  another ;  next  follows  the  fourth,  from  foL 
317  b.  to  327  b.,  de  ingressu,  being  a  writ  founded  sometimes  upon  a  possessio  propria, 
sometimes  upon  a  possessio  aUend.  These  are  the  four  principal  divisions  of  the  third 
book,  the  first  three  of  which  divisions  may  be  thus  subdivided : — Fol.  160,  of  intrusion ; 
from  161  to  220,  of  novel  disseisin  ;  219,  of  a  writ  of  entry  upon  a  disseisin ;  220,  of 
qttare  ejecit  infra  terminum.  The  second  contains,  from  fol.  220  b.,  of  rights  and  ease- 
ments ;  222,  of  assize  of  common  of  pasture ;  229,  of  admeasurement  of  common  ;  229 
b.,  of  the  writ  de  quo  jure;  231,  common  of  estovers  ;  232  b.,  of  nuisances;  235  b.,  writs 
of  entry  upon  a  disseisin  of  common  and  nuisance ;  236  b.  to  237  b.,  of  re-disseisins  and 
execution;  from  fol.  237  b.  to  246  b.,  de  assisd  ultimce  prcesentatiords ;  246  b.,  guare 
impedit  ani  qua/re  noti  permittit ;  248,  writs  ad  admittendum  clerieiim;  251,  quare  non 
admisit.  Here  ends  the  second  principal  division.  The  third,  beginning  at  fol.  252, 
contains  from  thence  to  280  b.,  de  assisa  mortis  antecessoris  ;  then,  281,  de  consanguini- 
tate;  284,  de  quid  permittat  for  common  of  the  seisin  of  another ;  284  b.,  de  quo  wwr- 
ranto ;  next  follows  fol.  285,  the  assisd  utrUm  ;  288  b.  to  296,  de  convictione  ;  from  296 
to  312b.,  the  writ  of  dower,  unde  nihil;  313,  de  recto  de  dote;  314,  de  amenmratione 
dotis  ;  315,  of  waste ;  which  concludes  the  third  principal  division ;  then  follows  the 
fourth  division,  from  317  b.  to  327  b.,  to  the  end  oi  the  fourth  book,  (fe  vagressu. 

The  fifth  book  may  be  entitled,  from  fol.  334  b.  to  438  b.,  either  de  proprietate  etjure 
(in  contradistinction  to  the  former  book),  or  de  actione  reali;  from  439  to  443  b.,  de 
actione  personaU ;  443  to  the  end  of  the  book,  de  actions  miatd.  That  part,  de  actione 
reali,  may  be  subdivided  thus  :  —From  fol.  327  to  332  b.,  is  upon  the  writ  of  right ;  from 
333  to  336  b.  is  of  summons  ;  from  336  b.  to  364,  of  essoins ;  from  364  b.  to  372  b.,  of 
defaults;  372  b.,  of  the  intentio;  376,  of  demanding  a  view;  from  380  to  399b.,  of 
vouching  to  warranty ;  from  399  b.  to  438,  is  of  exceptions  ;  after  which  follows,  as  be- 
fore stated,  that  de  actione  personale,  and  de  actione  mixtd. 


CHAP.  VIII.]  BRACTON.  531 

as  it  does  the  understanding  upon  perusal,  it  being,  in  truth,  a 
comprehensive  and  particular  account  of  the  law,  digested  with  a 
strict  adherence  to  method  and  system.  Consistently  with  the 
extensiveness  and  regularity  of  the  plan,  the  several  parts  of  it  are 
filled  with  a  copious  and  accurate  detail  of  legal  learning.  The 
rules  of  property  are  explained  ;  the  proceedings  in  actions,  through 
the  minutest  steps,  are  investigated  and  developed ;  while  every 
proposition  is  supported  by  fair  deduction,  or  corroborated  by  the 
authority  of  some  adjudged  case  ;  so  that  the  reader  never  fails  of 
deriving  instruction  or  amusement  from  the  study  of  this  scientific 
treatise  on  our  ancient  laws  and  customs. 

If  the  matter  of  this  book  is  more  instructive  and  entertaining 
than  Grlanville,  the  access  to  it  is  rendered  more  easy  by  the  style 
in  which  it  is  written.  This  is  infinitely  superior  to  Glanville,  and 
much  beyond  the  generality  of  writers  of  that  age,  being,  though 
not  always  polished,  yet  sufficiently  clear,  expressive,  and  nervous. 
The  excellence  of  Bracton's  style  must  be  attributed  to  his  acquaint- 
ance with  the  writings  of  the  Roman  lawyers  and  canonists,  from 
whom  likewise  he  adopted  greater  helps  than  the  language  in 
which  they  wrote.  Many  of  those  pithy  sentences  which  have  been 
handed  down  from  him,  as  rules  and  maxims  of  our  law,  are  to  be 
found  in  the  volumes  of  the  imperial  and  pontifical  jurisprudence. 
The  terms  and  phraseology  of  those  two  laws  are  borrowed  by  him 
to  express  the  meaning  of  our  municipal  customs ;  and  many  points 
of  law  and  practice  are  adopted  from  thence.  The  familiarity  with 
which  Bracton  recurs  to  the  Eoman  code  has  struck  many  readers 
more  forcibly  than  any  other  part  of  his  character  ;  and  some  have 
thence  pronounced  a  hasty  judgment  upon  his  fidelity  as  a  writer 
on  English  law.i  But  the  passages  to  which  such  persons  take 
exception,  if  put  together,  would  perhaps  not  fill  three  whole  pages 
of  his  book ;  and  it  may  be  doubted  whether  they  are  such  as  can 
always  mislead  the  reader.  Upon  a  second  consideration  of  those 
places  where  the  Eoman  law  is  stated  with  most  confidence,  it  will 
seem  to  be  rather  alluded  to  for  illustration  and  ornament  than 
adduced  as  an  authority ;  though  it  is  visible  that  Bracton,  with 
all  his  endeavours  to  give  form  and  beauty  to  our  own  law,  by 
setting  forth  its  native  strength  to  advantage,  did  not  refuse  such 

^  It  seems  to  be  a  fashion  to  discredit  Bracton,  on  a  supposition  of  his  having  mingled 
too  much  of  the  civilian  and  canonist  with  the  common  lawyer.  Any  notion  that  has 
got  into  vogue  on  such  a  subject  is  likely  to  have  many  to  retail  it,  and  few  to  examine 
its  justness.  Among  others  who  have  most  decidedly  declared  against  Bracton  I  find 
Mons.  Houard,  the  Norman  advocate.  This  gentleman  has  been  at  the  pains  to  give  an 
edition  of  Glanville,  tleta,  and  Britton,  but  has  omitted  Bracton,  because  his  writings 
had  corrwpted  the  law  of  England. 

That  gentleman's  conceptions  about  the  purity  of  the  law  of  England  have  seduced 
him  into  a  very  singular  theory.  He  lays  it  down  that  Littleton's  Tenures  exhibit  the 
system  introduced  by  William  the  Conqueror  in  all  its  genuine  purity  ;  that  this 
system  was  corrupted  by  a  mixture  from  other  politics  in  the  writings  of  Britton,  Fleta, 
and  Glanville,  but  more  particularly  in  those  of  Bracton.  Full  of  this  preposterous 
idea,  he  has  published  an  edition  of  Littleton,  with  a  commentary  ;  and,  to  decide  the 
point  without  more  debate,  has  entitled  it  Aneiemnes  Lokc  des  Francois.  After  this, 
the  admirers  of  Bracton  wfll  not  apprehend  much  from  this  determined  enemy  to  bis 
reputation  as  an  English  lawyer. 
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helps  as  could  be  derived  from  other  sources  to   improve  and 
augment  it. 

The  value  set  on  this  work,  soon  after  its  publication,  is  evinced 
by  the  treatises  of  Fleta  and  Britton.  These  two  books,  the  best 
productions  of  the  reign  of  Edward  I.,  who  was  an  active  en- 
courager  of  such  undertakings  for  improvement  of  the  law,  are 
nothing  more  than  appendages  to  Bracton  (a).  The  latter  was  in- 
tended as  an  epitome  of  that  author,  and  the  merit  of  the  former 
is  confined  to  the  single  office  of  supplying  some  few  articles  that 
had  been  touched  lightly  by  him,  with  the  addition  of  the  statutes 
made  since  he  wrote.  In  after  times  he  continued  the  great 
treasure  of  our  ancient  jurisprudence,  where  the  rudiments  of  the 
law  were  to  be  traced  in  their  first  formation — where  were  to  be 
seen  the  origin  and  sense  of  certain  notions  and  principles,  the 
reason  of  many  rules  of  property  and  of  practice,  which  had  be- 
come obscure  by  the  change  of  times,  with  the  causes  that  led  to 
the  framing  of  many  ancient  statutes,  which  would  be  unintelligible 
without  the  help  of  this  author.  Thus  was  Bracton  deservedly 
looked  up  to  as  the  first  source  of  legal  knowledge,  even  so  low 
down  as  the  days  of  Lord  Coke,  who  seems  to  have  made  this  author 
his  guide  in  all  his  inquiries  into  the  foundation  of  our  law. 

The  author  of  this  work  is  usually  styled  Henry  de  Bracton, 
though  he  has  passed,  as  fancy  or  mistake  may  have  dictated,  by 
the  names  of  Bi-ycton,  Britton,  Briton,  Breton.'^  He  is  said  to 
have  lived  at  the  latter  end  of  the  reign  of  Henry  III.  There  is 
an  internal  evidence  that  the  book  was  written  before  the  fifty- 
second  year  of  this  king ;  for  it  takes  no  notice  of  the  writ  of  entry 
in  the  post,  nor  of  the  regulations  about  distresses,  attachments, 
guardians  in  socage,  and  other  points,  made  by  the  statute  of  Marl- 
bridge  ;  and  as  he  quotes  a  case  in  the  forty-sixth  year  of  this  king,2 
it  must  follow  that  the  book  was  written,  or  at  least  received  the 
author's  last  hand,  some  time  between  that  and  the  fifty-second 
year.  It  is  probable  that  in  matters  of  fact  the  writer  relied  on  his 
own  experience,  or  the  information  of  those  he  personally  knew, 
for  he  quotes  no  decision  of  a  court,  or  opinion  of  a  lawyer,  but  of 
this  king's  reign,  though  one  of  them  is  so  early  as  the  third  year. 
It  is  said  that  Bracton  was  a  judge. 

The  clergy  continued  to  practise  in  the  secular  courts,  in  the 
same  manner  as  before.      We  find  among  the  provincial  and 

{a)  This  is  an  entire  error,  as  will  be  manifest  to  the  mind  of  any  one  who  has  read 
both  works,  which  are  as  different  as  possible.  The  suggestion  of  Seldeu  that  the 
work  called  by  the  name  of  Britton  is  an  abridgment  of  Bracton,  has  been  supposed  to 
imply  that  both  names  were  names  of  the  same  person,  which-  is  not  likely,  as  the 
books  are  so  different  in  substance  and  in  style  (as  well  as  in  language — Bracton  being 
in  Latin,  and  Britton  in  Norman-French) ;  and  it  is  not  possible,  for  Bracton  died 
before  the  end  of  the  reign  of  Henry  III.,  and  does  not  mention  the  later  statutes  of 
his  reign,  and  Britton  goes  down  to  the  13th  Edward  I.  The  book  of  Britton,- there- 
fore, belongs  to  that  reign,  and  will  be  there  treated  of;  and,  as  our  author  has 
analysed  Bracton,  it  may  be  convenient  there  to  analyse  Britton. 

!  Dis.  ad.  Flet.  sec.  3.  2  Bract.  !,■)!). 
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legatine  constitutions  of  this  reign  several  injunctions  to  restrain 
them :  Nee  advocati  sint  clerici  vel  sacerdotes,  m  MisoeUaneous 
foro  seculari,  nisi  vel  praprias  causas  vel  miserabilium  f^^'^- 
procequantur}  But  these,  like  those  which  forbid  them  accepting 
other  secular  employments,  were  not  observed.  It  appears  all 
through  this  reign  that  many  dignitaries  of  the  church  were 
justices  in  the  courts  at  Westminster,  and  in  the  eyre,2  as  bishops, 
abbots,  deans,  canons,  archdeacons,  and  the  like.  Notwithstanding 
the  clergy  were  chosen  to  these  stations  for  their  learning,  Bracton, 
speaking  of  some  judges  of  his  time,  calls  them  insipientes,  et 
minus  dodos,  qui  cathedram  judicandi  ascendunt  antequam  leges 
didicerint.^ 

In  former  times  there  had  been  no  particular  domicile,  or  house, 
for  the  resort  and  education  of  practisers  of  the  law.  But  it  has 
generally  been  believed  that  very  soon  after  the  bench  was  fix'ed 
at  Westminster,  the  practisers  and  officers  of  that  court,  as  well 
as  students  of  the  law,  began  to  settle  in  some  place  in  London, 
most  convenient  for  their  studies,  conference,  and  practice. 

The  title  of  capitales  justitiarius,  and  of  justitiarius  Anglice, 
ceased  in  52  Henry  III.,  when  the  title  first  commenced  of  capitalis 
justitiarius  adplacita  coram  rege  tenendaA 

The  salary  of  the  justices  of  the  bench,  in  the  23d  year  of  this 
king,  was  £20  per  annum ;  in  the  forty-third  year,  £40.  In  the 
twenty-seventh  year  the  chief  baron  had  40  marks ;  the  other 
barons  20  marks ;  and  in  the  forty-ninth  year,  £40  per  annum. 
The  justices  coram  rege  had,  in  43  Henry  III.,  £40  per  annum. 
The  chief  of  the  bench  had,  in  the  forty-third  year  of  this  king,  100 
marks  per  annum,  and  next  year  another  chief  of  the  same  court 
had  £100.  But  the  chief  of  the  court  coram  rege  had  only  100 
marks  per  annum  ^  (a). 

(a)  It  seems  to  be  suggested  here  that  Braoton  spoke  of  the  clerical  judges,  which 
is  scarcely  likely,  seeing  that  he  was  one  of  them  himself,  for  that  he  was  of  the 
clerical  pref  ession  is  clear,  as  he  is  called  "  dUectus  clericus  noster  "  by  the  king,  in  a 
grant  to  him,  dated  1254  (Dugdale's  Oi-ig.  Jurid.  66).  And  when  the  whole  passage 
is  quoted,  it  will  be  seen  that  Bracton  was  not  speaking  of  the  king's  judges,  but  of 
those  in  local  courts.  -  Having  described  the  law  as  consisting  in  part  of  unwritten 
laws  or  customs,  he  says  :  "  Sunt  autem  consuetudines  plaois  et  diversiae,  secundum 
diversitatem  looorum  ;  sicut  in  diversis  oomitatibus  civitatibua,  &c.,  ubi  semper 
inquirendum  erit  quae  sit  illius  loci  consuetudo  et  qualitur  ut  autem  cousuetudrnEB 
qui  consuetudines  allegant.  Cum  autem  hujus  modi  leges  et  consuetudines  per 
insipientes  et  minus  doctor,  &c.,  sequis  trahuntur  ad  abusum  :  et  quistant  in  dubiis 
et  in  opinionibus  multotiens  pervertuntur  a  majoribus  qui  potuis  proprio,  arbitrio 
quam  legem  authoritate  causas  deoedunt."  So  that  what  he  was  aiming  at  was  the 
mischief  done  by  multifarious  decisions  of  local  courts,  founded  upon  supposed  local 
customs,  rather  than  upon  legal  principle,  the  very  evil  reprobated  by  Lord  Hale  as 
existing  in  the  county  courts. 

■  Spelm.  Cone.  anno.  1217.  '  'Dng.  Or.  Jar.  21.  ^  Bract.  1. 

«  Dug.  Or.  Jur.  38.  '  Ibid.  104. 
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